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editing and nodification. The
final version will appear in the
bound volunme of the official
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In the matter of Creating SCR 20:1.15 Fl LED

Saf ekeepi ng Property; and Amendi ng SCR 20:1.0
Definitions; SCR 21.16 Discipline; and SCR
12.04 W sconsin Lawyers' Fund for dient MAY 2, 2007

Protection
David R Schanker
Clerk of Supreme Court
Madi son, W

On May 22, 2006, the Ofice of Lawer Regulation and the
State Bar of Wsconsin filed a joint petition proposing certain
nodi fications to SCR 20:1.15, the "trust account” rule, together
with related amendnents to SCR 20:1.0 (Definitions), SCR 21.16
(Discipline) and SCR 12.04 (Wsconsin Lawers' Fund for dient
Protection). A public hearing on the petition was conducted on
January 17, 2007. At the ensuing open adm nistrative conference
the Court expressed concern about aspects of the proposal,
notably the conplexity of the proposal and the absence of
nonl awyers on the Trust Account Rule Wrking G oup responsible
for the proposal. The Court directed the petitioners to convene
a review conmttee consisting of nonlawers and certain other
interested parties to review the proposal in light of the

Court's concerns. The Court stated it would reconsider the
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petition following this review at an open admnistrative
conference on April 12, 2007.

In response to the Court's concerns, the Trust Account Rule
Wor ki ng Group added five public nenbers to the Wirking G oup and
conducted two additional neetings to elicit coments and
concerns from the public nenbers. The Wrking Goup also
researched trust account rules throughout the country wth
respect to the handling of advanced fees, flat fees and
retainers, obtained input from the admnistrator of the
Wsconsin Lawers' Fund for dCient Protection, and sought
further input and coments from nenbers of the State Bar of
W sconsi n. On April 5, 2007, the Wrking Goup submtted a
report of its post-hearing work, including nodifications to the
proposed anendnents. In addition, a nunber of individual
attorneys and law firnms filed letters with the Court generally
expressing support for the petition. Some crimnal |aw
practitioners wote expressing concern about the treatnent of
flat fees under the proposed anendnents.

On April 12, 2007, the Court conducted an open
adm nistrative conference at which nenbers of the W rking G oup
responded to questions from the Court regarding the petition.
The Court voted 6:1 to adopt the petition, as anended by the
nodi fications recomrended in the post-hearing report. Justice
Bradl ey dissented from that portion of the petition permtting
alternative protection for advanced fees, SCR 20:1.15(b)(4m.
The Court indicated it would like the |anguage of the rule to

clarify that subm ssion of a fee dispute to binding arbitration
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requires the client's consent, and reconmended that fee
agreenents reflecting these new rules clarify that an attorney
should obtain a <client's consent to the election of the
alternative set forth in 20:1.15(b)(4m, as described herein.
Finally, the Court ruled that the effective date of these
anendnents shall be July 1, 2007. Therefore,

| T I'S ORDERED t hat :

SECTION 1. 12.04 (title) of the Suprene Court Rules is
amended to read:

SCR 12.04 (title) Wsconsin lawers' fund for client
protection: creation and purpose—definitions.

SECTION 2. 12.04 (1) of the Suprenme Court Rules is
renunbered SCR 12. 04.

SECTION 3. 12.04 (2) of the Suprenme Court Rules is
renunbered SCR 12.045, and SCR 12.045 (5) wand (7), as
renunbered, are anmended to read:

12. 045 (5) "Dishonest Conduct" means any of the follow ng:

(a) & A wllful act commtted by an attorney that
causes a reinbursable loss to a client in the manner of
def al cation or enbezzl enent of noney. e+

(b) the The intentional taking or conversion of
noney, property or other things of value. which—causes—a
rerrbursabletosstoaeHent—

(c) The failure to refund an unearned advanced f ee.

12.045 (7) (a) "Reinbursable Loss" +s neans a |oss of noney
or other property of a client whieh that neets all of the
foll ow ng conditions:

) 1. The loss was caused by the dishonest conduct of an
attorney while performng services under his or her license to
practice law in Wsconsin;.
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() 2. The attorney was acting either as attorney in the
matter out of which the loss arose or in a fiduciary capacity
customary to the practice of |aw-.

-+ 3. The attorney has:
1— a. died Died,
2— b. been Been adjudicated a bankrupt;

3
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been Been adj udi cated ar inconpetent ;.

4- d. been Been disbarred or suspended from the
practice of |aw-;, er—has

e. consented Consented to the revocation of his or her
license to practice | aw-;

f. Failed to refund an unearned advanced f ee;

5- 9. becoene Becone a judgnent debtor of the person
claimng the | oss+;

6~ h. been Been adjudicated guilty of a crinme—which

adjudi-cation—shal—have—been based upon the dishonest conduct of

the attorney-; or

#— i. left Left the jurisdiction or cannot be found.

) 4. The act whieh that occasioned the |oss occurred on
or after March 1, 1981.

he t ol Lowi - ble :

(b) "Rei nbursable Loss" does not include any of the
fol |l ow ng:

(- 1. Losses of a spouse, child, parent, grandparent,

sibling, partner, associate, or enployee of the attoerney{s)
attorney or attorneys causing the | osses.

) 2. Losses covered by any bond, surety agreenent or
i nsurance contract to the extent covered thereby, including any
|l oss to which any bondsnman or surety or insurer is subrogated to
the extent of that subrogated interest.

(4> 3. Losses of any financial institution that could be
recoverabl e under a "banker's bl anket bond" or simlar insurance
or surety contract, whether or not the institution had such bond
or contract in force.
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) 4. Losses whieh that are recoverable from sone other
sour ce.

) 5. Losses barred wunder any applicable statute of
[imtations.

SEcTToN 4.  SCR 12.045 (title) is created to read:
12.045 (title) Definitions.

SECTION 5. Suprene Court Rule 20:1.0 (a), as affected by
Suprenme Court Order Nunmber 04-07, is renunbered 20:1.0(ar).

SECTION 6. Suprene Court Rule 20:1.0 (ag), (dm and (mm are

created to read:

20:1.0 (ag) "Advanced fee" denotes an anmount paid to a
| awyer in contenplation of future services, which will be earned
at an agreed-upon basis, whether hourly, flat, or another basis.
Any anount paid to a lawyer in contenplation of future services
whet her on an hourly, flat or other basis, is an advanced fee
regardl ess of whether that fee is characterized as an "advanced
fee," "mnimm fee," "nonrefundable fee," or any ot her
characterization. Advanced fees are subject to the requirenents
of SCR 20:1.5, SCR 20:1.15(b)(4) or (4m, SCR 20:1.15(e)(4)h.,
SCR 20:1.15(g), and SCR 20:1.16(d).

20:1.0 (dm "Flat fee" denotes a fixed amount paid to a
| awyer for specific, agreed-upon services, or for a fixed,
agreed-upon stage in a representation, regardless of the tine
required of the lawer to perform the service or reach the
agreed-upon stage in the representation. A flat fee, sonetines
referred to as "unit billing,” is not an advance against the
| awer's hourly rate and may not be billed against at an hourly
rate. Fl at fees becone the property of the |awer upon receipt
and are subject to the requirenents of SCR 20:1.5, SCR
20:1.15(b)(4) or (4m, SCR 20:1.15(e)(4)h., SCR 20:1.15(g), and
SCR 20: 1. 16(d).

20:1.0 (mm "Retainer" denotes an anmount paid specifically
and solely to secure the availability of a lawer to perform
services on behalf of a client, whether designated a "retainer,"
"general retainer,"” "engagenent retainer," "reservation fee,"
"availability fee," or any other characterization. Thi s anount
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does not constitute paynment for any specific |egal services,
whet her past, present, or future and may not be billed against
for fees or costs at any point. A retainer becomes the property
of the lawer upon receipt, but is subject to the requirenents
of SCR 20:1.5 and SCR 20: 1. 16(d).

SECTION 7. The following Comment to SCR 20:1.0 (dnm) is not
adopted, but will be published and may be consulted for guidance
in interpreting and applying the Wsconsin Rules of Professiona

Conduct :
W sconsi n Comment

The definition of flat fee specifies that flat fees "becone
the property of the |awer upon receipt.” Notw thstanding, the
| awer must either deposit the advanced flat fee in trust unti
earned, or conply wth the alternative in SCR 20:1.15(b)(4m
alternative protection for advanced fees. In addition, as
specified in the definition, flat fees are subject to the
requi renents of all rules to which advanced fees are subject.

SECTION 8. The Wsconsin Commttee Comment to SCR 20: 1.5,
pertaining to advances and retainers, as affected by Suprene

Court Order Nunmber 04-07, is anended to read:

In addition, paragraph (b) differs from the Mdel Rule in
requiring that the purpose and effect of any retainer or advance
fee paid to the |lawer shall be comunicated in witing and that
a lawer shall pronptly respond to a client's request for
informati on concerning fees and expenses. The |awyer should
inform the client of the purpose and effect of any retainer or
advance fee. Specifically, the lawer should identify whether
any portion, and if so what portion, of the fee is a true
retainer. A true—nonrefundable retainer is a fee that a | awer
charges the client not necessarilby for specific services to be
performed but.—fer—exanrple- to ensure the lawer's availability
whenever the client may need |egal services. These fees becone
the property of the lawer when received and nmay not be
deposi ted into t he Iamyer S trust account. In addltlon t hey
are he
—#easenabLe——s%anda#@—eL—SGR—QQ—4—5— subject to SCR 20 1.15 and
SCR 20: 1. 16. SHGH—+€%&FH€FS Retainers are to be distinguished

from an “advance~ "advanced fee" which generally—is—considered
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to—be is paid for future services and earned only as services

are perfornmed—and—which—should be depositedinto—the lawer s
trust—acecount. See Advanced fees are subject to SCR 20:1.5, SCR

20:1.15, and SCR 20:1.16. Thesefunds—do—not—belong—to—the

ei——ehe——Fepeeseneae+en—- See also State Bar of Ws. Comm on
Prof'l Ethics, Formal Op. E-93-4 (1993).

SECTION 9. SCR 20:1.9 (b) (2), as affected by Suprene Court
Order Nunber 04-07, is anended to read:

20:1.9(b)(2) about whom the |awer had acquired information
protected by sub. (c) and SCR 20:1.6 anrd—SCR20-1-9 {e) that is

material to the matter; unless the fornmer client gives inforned
consent, confirmed in a witing signed by the client.

SEcTioN 10.  SCR 20:1.15, as affected by Suprenme Court Order

Nunber 04-07, is repealed and recreated to read:

SCR 20:1.15 Safekeeping property; trust accounts and
fiduciary accounts.

(a) Definitions.
In this section:

(1) "Demand account” neans an account upon which funds
are di sbursed through a properly payable instrunent.

(2) "Fiduciary" nmeans an agent, attorney-in-fact,
conservat or, guar di an, per sonal representative, speci al
admnistrator, trustee, or other position requiring the |awer
to safeguard the property of a 3rd party.

(3) "Fiduciary account” means an account in which the
| awyer deposits fiduciary property.

(4) "Fiduciary property” neans funds or property of a
client or 3rd party that is in the |awer's possession in a
fiduciary capacity that directly arises in the course of, or as
a result of, a lawer-client relationship or an appoi ntnment by a
court. Fiduciary property includes, but is not limted to,
property held as agent, attorney-in-fact, conservator, guardi an,
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personal representative, special admnistrator, or trustee,
subject to the exceptions identified in sub. (k).

(5) "Financial institution" means a bank, savings bank
trust conpany, credit wunion, savings and |oan association, or
i nvestnent institution, including a brokerage house.

(6) "lImmediate famly nenber” neans the | awer's spouse,
child, stepchild, grandchild, sibling, parent, grandparent,
aunt, uncle, niece, or nephew.

(7) "Interest of Lawyer Trust Account ("ICLTA")" means a
pool ed, interest-bearing, demand account, separate from the
| awer's business and personal accounts, via which the |awer
deposits, holds, and disburses funds received in trust on behalf
of a client or 3rd party, the interest on which does not go to
the client. Typical funds that would be placed in an |O.TA
account include earnest nonies, |loan proceeds, settlenent
pr oceeds, collection proceeds, cost advances, and advance
paynents for fees that have not yet been earned. These accounts
are subject to the provisions of SCR Chapter 13, Interest on
Trust Accounts Program

(8) "Properly payable instrunent”™ neans an instrunent
that, if presented in the normal course of business, is in a
formrequiring paynent pursuant to the laws of this state.

(9) "Trust account”™ nmeans an account in which the |awer
deposits trust property.

(10) "Trust property" neans funds or property of clients
or 3rd parties that is in the |awer's possession in connection
with a representation, which is not fiduciary property.

(b) Segregation of trust property.

(1) Separate account. A lawyer shall hold in trust,
separate from the l|awer's own property, that property of
clients and 3rd parties that is in the lawer's possession in
connection with a representation. Al funds of clients and 3rd
parties paid to a lawer or law firm in connection with a
representation shall be deposited in one or nore identifiable
trust accounts.

(2) Identification of account. Each trust account shal
be clearly designated as a "Cient Account,” a "Trust Account,"”
or words of simlar inport. The account shall be identified as
such on all account records, including signature cards, nonthly
statenents, checks, and deposit slips. An acronym such as

8
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"I OLTA, " "IOTA," or "LTAB," wthout further elaboration, does
not clearly designate the account as a client account or trust
account .

(3) Lawyer funds. No funds belonging to the |awer or
law firm except funds reasonably sufficient to pay nonthly
account service charges, nay be deposited or retained in a trust
account .

(4) Unearned fees and cost advances. Except as provided
in par. (4m, unearned fees and advanced paynents of fees shal
be held in trust until earned by the |awer, and wthdrawn
pursuant to sub. (g). Funds advanced by a client or 3rd party
for paynment of costs shall be held in trust until the costs are
i ncurred.

(4m Alternative protection for advanced fees. A |awer
who accepts advanced paynents of fees may deposit the funds in
the |awyer's business account, provided that a court of
conpetent jurisdiction nust ultimtely approve the |awer's fee,
or that the Ilawer conplies wth each of the followng
requi renents:

a. Upon accepting any advanced paynent of fees pursuant
to this subsection, the |awer shall deliver to the client a
notice in witing containing all of the follow ng information:

1. the anount of the advanced paynent;
2. the basis or rate of the |awer's fee;

3. any expenses for which the client wll be
responsi bl e;

4. that the lawer has an obligation to refund any
unearned advanced fee, along wth an accounting, at the
term nation of the representation;

5. that the lawer is required to submt any dispute
about a requested refund of advanced fees to binding arbitration
wi thin 30 days of receiving a request for such a refund; and

6. the ability of the client to file a claim with
the Wsconsin |awers' fund for client protection if the |awer
fails to provide a refund of unearned advanced fees.

b. Upon termnation of the representation, the |awer
shall deliver to the client in witing all of the follow ng:
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1. a final accounting, or an accounting from the
date of the lawer's nobst recent statenent to the end of the
representation, regarding the client's advanced fee paynent wth
a refund of any unearned advanced fees;

2. notice that, if the client disputes the anmount of
the fee and wants that dispute to be submtted to binding
arbitration, the client nust provide witten notice of the
di spute to the lawer wthin 30 days of the mailing of the
accounting; and

3. notice that, if the lawer is unable to resolve
the dispute to the satisfaction of the client within 30 days
after receiving notice of the dispute from the client, the
| awyer shall submt the dispute to binding arbitration

c. Upon tinely receipt of witten notice of a dispute
from the client, the Ilawer shall attenpt to resolve that
di spute with the client, and if the dispute is not resolved, the
| awyer shall submt the dispute to binding arbitration with the
State Bar Fee Arbitration Program or a simlar |ocal bar
association program within 30 days of the l|lawer's receipt of
the witten notice of dispute fromthe client.

d. Upon receipt of an arbitration award requiring the
| awyer to make a paynment to the client, the |awer shall pay the
arbitration award within 30 days, unless the client fails to
agree to be bound by the award of the arbitrator.

(6) Trust property other than funds. Unl ess the client
otherwise directs in witing, a |awer shall keep securities in
bearer form in a safe deposit box at a financial institution

authorized to do business in Wsconsin. The safe deposit box
shall be clearly designated as a "Client Account™ or "Trust
Account . " The |awyer shall clearly identify and appropriately

saf eqguard other property of a client or 3rd party.

(7) Multi-jurisdictional practice. If a lawer also
licensed in another state is entrusted with funds or property in
connection wth a representation in the other state, the
provisions of this rule shall not supersede the applicable rules
of the other state.

(c) Types of trust accounts.

(1) IOLTA accounts. A lawer who receives client funds
shall maintain a pooled interest-bearing, demand account for
deposit of client or 3rd-party funds that are:

10
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a. nomnal in anount or expected to be held for a short
period of time; or

b. not deposited in an account or investnent under par
(2); or

c. not eligible for an account or investnment under par.
(2), because the client is a corporation or organization not
permtted by law to maintain such an account or the ternms of the
account are not consistent with a need to nmake funds avail able
wi t hout del ay.

(1m The interest accruing on an account under par. (1),
| ess any transaction costs, shall be paid to the Wsconsin Trust
Account  Foundati on, I nc., which shall be considered the
beneficial owner of the accrued interest, pursuant to SCR
Chapter 13, Interest on Trust Accounts Program A lawer nmay
notify the client of the intended use of these funds.

(2) OQher client accounts. A | awer shall deposit all
client funds in an account specified in par. (1) unless the
funds are deposited in any of the foll ow ng:

a. a separate interest-bearing trust account for the
particular client or <client's nmatter, the interest on which
shall be paid to the client, | ess any transaction costs;

b. a pooled interest-bearing trust account wth sub-
accounting by the financial institution, the lawer, or the |aw
firm that wll provide for conputation of interest earned by
each client's funds and the paynment of the interest to the
client, less any transaction costs;

C. an incone-generating investnment vehicle selected by
the client and designated in specific witten instructions from
the client or authorized by a court or other tribunal, on which
income shall be paid to the client or as directed by the court
or other tribunal, |ess any transaction costs; or

d. an inconme generating investnment vehicle selected by
the lawer to protect and maximze the return of funds in a
bankruptcy estate, which investnment vehicle is approved by the
trustee in Dbankruptcy and by a bankruptcy ~court order,
consistent wth 11 U S. C s. 345; or

e. a demand deposit or other non-interest-bearing
account for funds that are neither nomnal 1in anmount nor
expected to be held for a short term if the client specifically
SO approves.

11
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(3) Selection of account. In deciding whether to use
the account specified in par. (1) or an account or investnent
vehicle specified in par. (2), a lawer shall determne, at the
time of the deposit, whether the client funds could be utilized
to provide a positive net return to the client by taking into
consideration all of the follow ng:

a. the anount of inconme that the funds would earn
during the period the funds are expected to be on deposit;

b. the cost of establishing and admnistering the
account, including the cost of the lawer's services and the
cost of preparing any tax reports required for income accruing
to aclient's benefit; and

c. the capability of fi nanci al institutions to
calculate and pay interest or other income to individual
clients.

(4) Professional judgnent. The determ nation whether
funds to be invested could be utilized to provide a positive net
return to the client rests in the sound judgnment of the |awer
or law firm If a lawer acts in good faith in making this
determ nation, the lawer 1is not subject to any charge of
ethical inpropriety or other breach of the Rules of Professiona
Conduct .

(5) WSTAF. For accounts created under par. (1), the
lawer or law firm shall direct the financial institution to
remt to the Wsconsin Trust Account Foundation, Inc., also
known as "W SsTAF," at |east quarterly, all of the follow ng:

a. the interest or dividends, |ess any service charges
or fees, on the average nonthly balance in the account or as
ot herwi se conputed in accordance with an institution's standard
accounting practice; and

b. a statenent showing the nane of the |awer or |aw
firm for whose account the remttance is sent, the rate of
interest applied, the anpbunt of service charges deducted, if
any, and the account bal ance for the period for which the report
i's nade. A copy of the statenent shall be provided to the
|l awer or law firm

(d) Pronpt notice and delivery of property.

(1) Notice and disbursenent. Upon receiving funds or
ot her property in which a client has an interest, or in which
the | awyer has received notice that a 3rd party has an interest

12
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identified by a lien, court order, judgnent, or contract, the
| awyer shall promptly notify the client or 3rd party in witing.
Except as stated in this rule or otherwise pernmtted by [aw or
by agreenent with the client, the |lawer shall pronptly deliver
to the client or 3rd party any funds or other property that the
client or 3rd party is entitled to receive.

(2) Accounting. Upon final distribution of any trust
property or upon request by the client or a 3rd party having an
ownership interest in the property, the |awer shall pronptly
render a full witten accounting regarding the property.

(3) Disputes regarding trust property. Wen the |awer
and another person or the client and another person claim
ownership interest in trust property identified by a lien, court
order, judgnent, or contract, the Ilawer shall hold that
property in trust until there is an accounting and severance of
the interests. If a dispute arises regarding the division of
the property, the lawer shall hold the disputed portion in
trust until the dispute is resolved. D sputes between the
lawer and a client are subject to the provisions of sub.

(9)(2).

(e) Operational requirenments for trust accounts.

(1) Location. Each trust account shall be naintained in
a financial institution that is authorized by federal or state
aw to do business in Wsconsin and that is |ocated in Wsconsin
or has a branch office located in Wsconsin, and which agrees to
conply with the overdraft notice requirenments of sub. (h).

(2) Insurance requirenments. Each trust account shall be
maintained at a financial institution that is insured by the
federal deposit insurance corporation, the national credit union
share insurance fund, the Wsconsin <credit union savings
i nsurance corporation, the securities investor protection
corporation, or any other investnment institution financial
guaranty insurance.

(3) Interest requirenents. An interest-bearing trust
account shall bear interest at a rate of not |ess than that
applicable to individual accounts of the sanme type, size, and
duration and in which withdrawals or transfers can be nade
w thout delay when funds are required, subject only to any
notice period that the depository institution is required to
observe by | aw.

(4) Prohibited transactions.

13
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a. Cash. No di sbursenent of cash shall be nade from a
trust account or froma deposit to a trust account, and no check
shal | be made payable to "Cash.™

b. Tel ephone transfers. No deposits or disbursenents
shall be made to or from a pooled trust account by a tel ephone
transfer of funds. This section does not prohibit any of the

fol | ow ng:
1. wire transfers.

2. tel ephone transfers between separate, non-pooled
demand and separate, non-pool ed, non-demand trust accounts that
a lawer maintains for a particular client.

c. Internet transactions. A lawer shall not nmake
deposits to or disbursements from a trust account by way of an
| nternet transaction.

d. Electronic transfers by 3rd parties. A |lawer shal
not authorize a 3rd party to electronically wthdraw funds from
a trust account. A lawer shall not authorize a 3rd party to
deposit funds into the lawer's trust account through a form of
el ectronic deposit that allows the 3rd party making the deposit
to withdraw t he funds w thout the perm ssion of the | awyer.

e. Credit card transactions. A lawer shall not
aut hori ze transactions by way of credit card to or froma trust
account. However, earned fees nay be deposited by way of credit

card to a | awer's busi ness account.

f. Debit card transactions. A lawyer shall not use a
debit card to nake deposits to or disbursements from a trust
account .

g. Excepti on: Col l ection trust accounts. Upon
denonstrating to the office of Iawer regulation that a
transaction prohibited by sub. (e)(4)c., e., or f., constitutes
an integral part of the lawer's practice, a |awer my petition
that office for a separate, witten agreenent, permtting the
|awer to continue to engage in the prohibited transaction,
provided the lawer identifies the excepted account, provides
adequate account security, and conplies with specific record-
keepi ng and production requirenents.

h. Exception: Fee and cost advances by credit card,
debit card or other electronic deposit. A |lawer may establish
a trust account, separate fromthe |awer's | OLTA trust account,
solely for the purpose of receiving advanced paynents of |ega

14
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fees and costs by credit card, debit card or other electronic
deposit, subject to the follow ng conditions:

1. the separate trust account shall be entitled:
"Credit Card Trust Account"”;

2. lawer and law firm funds, reasonably sufficient
to cover all nonthly account fees and charges and, if necessary,
any deductions by the financial institution or card issuer from
a client's paynent by credit <card, debit card, or other
el ectroni c deposit, shall be maintained in the credit card trust
account, and a |ledger for account fees and charges shall be
mai nt ai ned;

3. each paynent by credit card, debit card or other
el ectronic deposit, including, if necessary, a reinbursenent by
the lawer or law firm for any deduction by the financial
institution or card issuer from the gross amount of each
paynent, shall be transferred fromthe credit card trust account
to the IOLTA trust account inmediately upon beconing avail able
for disbursenent; and

4. within 3 business days of receiving actual notice
that a chargeback or surcharge has been nmade against the credit
card trust account, the |lawer shall replace any and all funds
that have been withdrawn from the credit card trust account by
the financial institution or card issuer; and shall reinburse
the account for any shortfall or negative balance caused by a
chargeback or surcharge. The lawyer shall not accept new
paynents to the credit card trust account until the |awer has
reimbursed the credit card trust account for the chargeback or
sur char ge.

(5 Availability of funds for disbursenent.

a. Standard for trust account transactions. A lawer
shall not disburse funds from any trust account unless the
deposit from which those funds will be disbursed has cleared

and the funds are avail able for disbursenent.

b. Exception: Real estate transactions. In closing a
real estate transaction, a lawer's disbursenent of closing
proceeds from funds that are received on the date of the
closing, but that have not yet cleared, shall not violate sub.
(e)(5)a. if those proceeds are deposited no later than the first
business day following the closing and are conprised of the
foll ow ng types of funds:

1. a certified check;

15
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2. a cashier's check, teller's check, bank noney
order, official bank check or electronic transfer of funds,
issued or transferred by a financial institution insured by the
federal deposit insurance corporation or a conparable agency of
the federal or state governnent;

3. a check drawn on the trust account of any |awer
or real estate broker |icensed under the | aws of any state;

4. a check issued by the state of Wsconsin, the
United States, or a political subdivision of the state of
W sconsin or the United States;

5. a check drawn on the account of or issued by a
| ender approved by the federal departnment of housing and urban
devel opnent as either a supervised or a nonsupervised nortgagee
as defined in 24 CF.R s. 202.2;

6. a check from a title insurance conpany |icensed
in Wsconsin, or from a title insurance agent of the title
i nsurance conpany, if the title insurance conpany has guaranteed
the funds of that title insurance agent;

7. a non-profit organization check in an anount not
exceedi ng $5000 per closing if the |lawer has reasonable and
prudent grounds to believe that the deposit wll be irrevocably
credited to the trust account; and

8. a personal check or checks in an aggregate anount
not exceedi ng $5000 per closing if the |lawer has reasonabl e and
prudent grounds to believe that the deposit wll be irrevocably
credited to the trust account.

bm Wthout Iimting the rights of the |awer against
any person, it shall be the responsibility of the disbursing
| awyer to reinburse the trust account for any funds described in
sub. (e)(5)b. that are not collected and for any fees, charges,
and interest assessed by the financial institution on account of
the funds being disbursed before the related deposit has cl eared
and the funds are available for disbursenent. The |awyer shal
mai ntain a subsidiary |edger for funds of the |awer that are
deposited in the trust account to reinburse the account for
uncol l ected funds and to accommpdate any fees, charges, and
i nterest.

c. Exception: Collection trust accounts. Wen handling
collection work for a client and maintaining a separate trust
account to hold funds collected on behalf of that client, a
| awyer's disbursenent to the client of collection proceeds that
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have not yet cleared, does not violate sub. (e)(5)a. so long as
those collection proceeds have been deposited prior to the
di sbur senent .

(6) Record retention. A lawer shall maintain conplete
records of trust account funds and other trust property and
shal | preserve those records for at least 6 years after the date
of termnation of the representation.

(7) Production of records. Al trust account records
have public aspects related to a lawer's fitness to practice.
Upon request of the office of |awer regulation, or upon
direction of the suprene court, the records shall be submtted
to the office of lawer regulation for its inspection, audit,
use, and evidence under any conditions to protect the privilege
of clients that the court may provide. The records, or an audit
of the records, shall be produced at any disciplinary proceeding
involving the | awer, whenever material. Failure to produce the
records constitutes wunprofessional conduct and grounds for
di sci plinary action.

(8) Business account. Each | awer who receives trust
funds shall maintain at |east one denmand account, other than the
trust account, for funds received and disbursed other than in
the lawer's trust capacity, which shall be entitled "Business
Account," "Ofice Account,” "Operating Account,” or words of
simlar inport.

(f) Record-keeping requirenents for trust accounts.

(1) Demand accounts. Complete records of a trust
account that is a demand account shall include a transaction
register; individual client |edgers; a l|ledger for account fees

and charges, if law firm funds are held in the account pursuant
to sub. (b)(3); deposit records; disbursenent records; nonthly
statenents; and reconciliation reports, subject to all of the
fol | ow ng:

a. Transaction register. The transaction register
shal | contain a chronol ogi cal record of al | account
transactions, and shall include all of the foll ow ng:

1. the date, source, and anount of all deposits;

2. the date, check or transaction nunber, payee and
anmount of all disbursenents, whether by check, wire transfer, or
ot her neans;
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3. the date and amount of every other deposit or
deduction of whatever nature;

4. the identity of the client for whom funds were
deposited or disbursed; and

5. the bal ance in t he account after each
transacti on.

b. I ndividual client |edgers. A subsidiary | edger
shall be maintained for each client or matter for which the
| awyer receives trust funds, and the lawer shall record each
recei pt and disbursenent of that client's funds and the bal ance
foll ow ng each transaction. A lawyer shall not disburse funds
fromthe trust account that would create a negative balance with
respect to any individual client or matter.

c. Ledger for account fees and charges. A subsidiary
| edger shall be maintained for funds of the |awer deposited in
the trust account to acconmpdate nonthly service charges. Each
deposit and expenditure of the lawer's funds in the account and
the balance followi ng each transaction shall be identified in
t he | edger.

d. Deposit records. Deposit slips shall identify the
name of the lawer or law firm and the nanme of the account
The deposit slip shall identify the anmount of each deposit item
the client or matter associated with each deposit item and the
date of the deposit. The lawyer shall maintain a copy or
duplicate of each deposit slip. All deposits shall be mde
i ntact. No cash, or other form of disbursenent, shall be
deducted from a deposit. Deposits of wred funds shall be

docunented in the account's nonthly statenent.
e. Di sbursenent records.

1. Checks. Checks shall be pre-printed and pre-
nunber ed. The nanme and address of the lawer or law firm and

the nane of the account shall be printed in the upper |left
corner of the check. Trust account checks shall include the
words "Client Account,” or "Trust Account,” or words of simlar
inport in the account nanme. Each check disbursed fromthe trust
account shall identify the client matter and the reason for the
di sbursenent on the neno |ine.

2. Cancel ed checks. Cancel ed checks shall be
obtained from the financial institution. | mraged checks may be

substituted for cancel ed checks.
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3. Imaged checks. | raged checks shall be acceptable
if they provide both the front and reverse of the check and
conply with the requirenents of this paragraph. The information

contai ned on the reverse side of the imged checks shall include
any endorsenent signatures or stanps, account nunbers, and
transaction dates that appear on the original. | mmged checks

shall be of sufficient size to be readable w thout magnification
and as close as possible to the size of the original check.

4. Wre transfers. Wre transfers shall be
docunented by a witten wthdrawal authorization or other
docunentation, such as a nonthly statenent of the account that
indicates the date of the transfer, the payee, and the anount.

f. Monthly statenent. The nonthly statenment provided
to the lawer or law firm by the financial institution shall
identify the nanme and address of the lawer or law firm and the
name of the account.

g. Reconciliation reports. For each trust account, the
| awyer shall prepare and retain a printed reconciliation report
on a regular and periodic basis not less frequently than every
30 days. Each reconciliation report shall show all of the
foll ow ng bal ances and verify that they are identical:

1. the balance that appears in the transaction
regi ster as of the reporting date;

2. the total of all subsidiary |edger balances for
| OLTA accounts and other pooled accounts, determned by listing
and totaling the balances in the individual client |edgers and
the |edger for account fees and charges, as of the reporting
date; and

3. the adjusted bal ance, determined by adding
outstanding deposits and other credits to the balance in the
fi nanci al institution's nonthly statenent and subtracting
out standi ng checks and other deductions from the balance in the
nmont hl 'y st at enent.

(2) Non-demand accounts. Complete records of a trust
account that is a non-demand account shall include all of the
fol | ow ng:

a. all nonthly or other periodic statenments provided by
the financial institution to the lawer or law firm and

b. all transaction records, i ncluding passbooks,
records of electronic fund transactions, duplicates of any
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instrunment issued by the financial institution from funds held
in the account, duplicate deposit slips identifying the source
of any deposit, and duplicate withdrawal slips identifying the
pur pose of any w t hdrawal .

(3) Tangible trust property and bearer securities.

a. Property | edger. A lawer who receives, in trust,
tangi bl e personal property or securities in bearer form shall
mai ntain a property |ledger that identifies the property, date of
recei pt, owner, client or matter, and location of the property.
The |edger shall also identify the disposition of all of the
trust property received by the |awer.

b. Recei pt upon taking custody. Upon taking custody,
in trust, of any tangible personal property or securities in
bearer form the |lawer shall provide to the previous custodi an
a signed receipt, with a description of the property and the
date of receipt.

c. Dispositional receipt. Upon disposition of any
tangi bl e personal property or securities in bearer form held in
trust, the Ilawer shall obtain a signed receipt, wth a

description of the property and the date of disposition, from
the recipient.

(4) Electronic record retention.

a. Back-up of records. A lawer who nmaintains trust
account records by conputer shall maintain the transaction
register, client ledgers, and reconciliation reports in a form
that can be reproduced to printed hard copy. Electronic records
must be regul arly backed up by an appropriate storage devi ce.

b. IOLTA account records. In addition to the
requi renents of sub. (f)(4)a., the transaction register, the
subsidiary ledger, and the reconciliation report shall be

printed every 30 days for the |IOLTA account. The printed copy
shall be retained for at |east 6 years, as required under sub.

(e)(6).
(g) Wthdrawal of non-contingent fees fromtrust account.

(1) Notice to client. At l|least 5 business days before
the date on which a disbursenent is nmade from a trust account
for the purpose of paying fees, with the exception of contingent
fees or fees paid pursuant to court order, the |awer shall
transmt to the client in witing all of the foll ow ng:
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a. an itemzed bill or other accounting showi ng the
servi ces render ed;

b. notice of the anobunt owed and the anticipated date
of the w thdrawal; and

c. a statenent of the balance of the client's funds in
the | awyer trust account after the wthdrawal.

(1m Alternative notice to client. The |awer may
w t hdraw earned fees on the date that the invoice is transmtted
to the client, provided that the |lawer has given prior notice
to the client in witing that earned fees will be w thdrawm on
the date that the invoice is transmtted. The invoice shall
i nclude each of the elenents required by sub. (g)(l)a., b., and
C.

(2) Objection to disbursenent. If a client nmakes a
particularized and reasonable objection to the disbursenent
described in sub. (g)(1), the disputed portion shall remain in
the trust account until the dispute is resolved. If the client
makes a particularized and reasonable objection to a
di sbursenent described in sub. (g)(1) or (1m wthin 30 days
after the funds have been w thdrawn, the disputed portion shal
be returned to the trust account until the dispute is resolved,
unless the |awer reasonably believes that the «client's
objections do not present a basis to hold funds in trust or
return funds to the trust account under this subsection. The
| awer will be presuned to have a reasonable basis for declining
to return funds to trust if the disbursenent was made with the
client's informed consent, in witing. The |awer shal
pronptly advise the client in witing of the lawer's position
regarding the fee and make reasonable efforts to clarify and
address the client's objections.

(h) D shonored i nstrument notification; (Overdraft
notices).

All demand trust accounts and demand fiduciary accounts are
subject to the followng provisions on dishonored instrunent
notification:

(1) Overdraft reporting agreenent. A lawer shal
mai ntain demand trust accounts only in a financial institution
that has agreed to provide an overdraft report to the office of
| awyer regul ati on under par. (3).

(2) Identification of accounts subj ect to this
subsecti on. A lawer or law firm shall notify the financial
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institution at the time a trust account or fiduciary account is
established that the account is subject to this sub. (h) and
shall provide the financial institution with a list of al
exi sting accounts at that institution that are subject to this
subsecti on.

(3) Overdraft report. |In the event any properly payable
i nstrument is presented against a lawer trust account
containing insufficient funds, whether or not the instrunment is
honored, the financial institution shall report the overdraft to
the office of |awer regul ation.

(4) Content of report. Al reports made by a financia
institution under this subsection shall be substantially in the
following form

a. In the case of a dishonored instrunment, the report
shall be identical to an overdraft notice customarily forwarded
to the depositor or investor, acconpanied by the dishonored
instrunment, if a copy is normally provided to the depositor or
i nvestor.

b. In the case of instrunents that are presented
agai nst insufficient funds and are honored, the report shal
identify the financial institution involved, the |lawer or |aw
firm the account nunber, the date on which the instrunment is
pai d, and the anmount of overdraft created by the paynent.

(5 Timng of report. A report made under this
subsection shall be nmade simultaneously wth the overdraft
notice given to the depositor or investor.

(6) Confidentiality of report. A report made by a
financial institution under this subsection shall be subject to
SCR 22.40, Confidentiality.

(7) Wthdrawal of report by financial institution. The
of fice of |lawyer regulation shall hold each overdraft report for
10 business days to enable the financial institution to w thdraw
a report provided by inadvertence or m stake. The deposit of
additional funds by the lawer or law firm shall not constitute
reason for wthdrawi ng an overdraft report.

(8) Lawyer conpliance. Every |awer practicing or

admtted to practice in Wsconsin shall conply wth the
reporting and production requirenents of this subsection.
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(9) Service charges. A financial institution may charge
a lawer or law firm for the reasonable costs of producing the
reports and records required by this rule.

(10) Imunity of financial institution. Thi s subsection
does not create a claim against a financial institution or its
officers, directors, enployees, or agents for failure to provide
a trust account overdraft report or for conpliance wth this
subsecti on.

(1) Certification of conpliance with trust account rules.

(1) Annual requirenent. A menber of the state bar of
Wsconsin shall file with the state bar of Wsconsin annually,
with paynment of the menber's state bar dues or upon any other
date approved by the suprenme court, a certificate stating
whether the nenber is engaged in the practice of law in
W sconsi n. If the nenber is practicing law, the menber shal
state the account nunber of any trust account, and the nanme of
each financial institution in which the nmenber nmmintains a trust
account, a safe deposit box, or both, as required by this
section. The state bar shall supply to each nenber, with the
annual dues statenent, or at any other time directed by the
suprene court, a formon which the certification nust be nade.

(2) Trust account record conpliance. Each state bar
menber shall explicitly certify on the state bar certificate
described in par. (1) that the nenber has conplied with each of
the record-keeping requirenments set forth in subs. (f) and

(1) (5).

(3) Certification by law firm A law firm shall file
one certificate on behalf of the lawers in the firm who are
required to file a certificate under par. (1). The law firm
shal |l give a copy of the certificate to each lawer in the firm

(4) Suspension for non-conpliance. The failure of a
state bar nenber to file the certificate is grounds for
automati c suspension of the nenber's nmenbership in the state bar
in the same manner provided in SCR 10.03(6) for nonpaynent of
dues. The filing of a false certificate is unprofessional
conduct and is grounds for disciplinary action.

(j) Fiduciary property.

(1) Separate account. A lawer shall hold in trust,
separate fromthe |awer's own funds or property, those funds or
that property of clients or 3rd parties that are in the |lawer's
possession when acting in a fiduciary capacity that directly
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arises in the course of, or as a result of, a l|lawer-client
rel ati onship or by appointnment of a court.

(1m Oher fiduciary accounts. A lawyer shall deposit
all fiduciary funds specified in par. (1) in any of the
fol | ow ng:

a. a pooled interest-bearing fiduciary account wth
sub-accounting by the financial institution, the |awer, or the
law firmthat will provide for conputation of interest earned by
each fiduciary entity's funds and the proportionate allocation
of the interest to the fiduciary entity, less any transaction
costs;

b. an incone-generating investnment vehicle, on which
incone shall be paid to the fiduciary entity or its beneficiary
or beneficiaries, |less any transaction costs;

C. an incone-generating investnment vehicle selected by
the | awyer and approved by a court for guardianship funds if the
| awyer serves as guardian for a ward under chs. 54 and 881,
stats.;

d. an inconme-generating investnent vehicle selected by
the lawer to protect and maximze the return on funds in a
bankruptcy estate, which investnent vehicle is approved by the
trustee in Dbankruptcy and by a bankruptcy court order,
consistent with 11 U S.C. s. 345; or

e. a demand deposit or other non-interest bearing
account when, in the sound professional judgnment of the |awyer
pl acenent in such an account is consistent with the needs and
purposes of the fiduciary entity or its beneficiary or
beneficiaries.

(2) Location. Each fiduciary account shal | be
mai ntained in a financial institution as provided by the witten
authorization of the client, the governing trust instrunent,
organi zational by-laws, an order of a court or, absent such
direction, in a financial institution that, in the lawer's
prof essional judgnment, will best serve the needs and purposes of
the client or 3rd party for whom the | awer serves as fiduciary.
If a lawer acts in good faith in making this determ nation, the
|awer is not subject to any charge of ethical inpropriety or
other breach of the Rules of Professional Conduct. Wen the
fiduciary property is held in a demand account from which funds
are disbursed through a properly payable instrunment issued
directly by the lawer or a nenber or enployee of the |lawer's
firmand the account is at a financial institution that is not
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| ocated in Wsconsin or authorized by state or federal law to do
business in Wsconsin, the Jlawer shall conmply wth the
requi renents of sub. (j)(9b. or c.

(3) Prohibited transactions.

a. Cash. No disbursenent of cash shall be nmade from a
fiduciary account or from a deposit to a fiduciary account, and
no check shall be nade payable to "Cash."

b. Internet transactions. A lawyer shall not nake
deposits to or disbursenents from a fiduciary account by way of
an Internet transaction.

c. Credit card transactions. A lawer shall not
authorize transactions by way of credit card to or from a
fiduciary account.

d. Debit card transactions. A |l awer shall not use a
debit card to nake deposits to or disbursenents froma fiduciary
account .

(4) Availability of funds for disbursenent. A lawer
shall not disburse funds from a fiduciary account unless the
deposit from which those funds wll be disbursed has cleared
and the funds are available for disbursenent. However, the
exception for real estate transactions under sub. (e)(5)b. shal
apply to fiduciary accounts.

(5 Records. For each fiduciary account, the |awer
shall retain records of receipts and disbursenents as necessary
to docunent the transactions. The |lawer shall maintain all of
t he foll ow ng:

a. all nonthly or other periodic statenments provided by
the financial institution to the lawer or law firm and

b. all transaction records, including canceled or
i maged checks, passbooks, records of el ectronic fund
transactions, duplicates of any instrunent issued by the

financial institution from funds held in the account, duplicate
deposit slips identifying the source of any deposit, and
duplicate wthdrawal slips identifying the purpose of any
wi t hdr awal .

(6) Record retention. A lawer shall nmaintain conplete
records of fiduciary accounts and other fiduciary property
during the course of the fiduciary relationship. A |lawer shal
mai ntain a conplete record of the fiduciary account for the 6
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nost recent years of the account's existence and shall maintain,
at a mnimum a summary accounting of the fiduciary account for
prior years of the account's existence. After the term nation
of the fiduciary relationship, the Ilawer shall preserve
conplete records for at |east 6 years.

(7) Production of records. Al fiduciary account
records have public aspects related to a lawer's fitness to
practi ce. Upon request of the office of |awer regulation, or
upon direction of the suprene court, the records shall be
submtted to the office of |awer regulation for its inspection,
audit, use, and evidence under any conditions to protect the
privilege of clients that the court may provide. The records,
or an audit of the records, shall be produced at any
di sciplinary proceeding involving the |awer, whenever naterial.
Failure to produce the records constitutes unprofessiona
conduct and grounds for disciplinary action.

(8) Tangible fiduciary property and bearer securities.

a. Property | edger. A lawer who, as a fiduciary,
recei ves tangi bl e personal property or securities in bearer form
shall nmaintain a property ledger that identifies the property,
date of receipt, owner, and location of the property. The
| edger shall also identify the disposition of all such fiduciary
property received by the | awyer.

b. Recei pt upon taking custody. Upon taking custody,
as a fiduciary, of any tangible personal property or securities
in bearer form the Ilawer shall provide to the previous
custodian a signed receipt, wth a description of the property,
and the date of receipt.

c. Dispositional receipt. Upon disposition of any
tangi bl e personal property or securities in bearer form held by
the lawer as a fiduciary, the lawer shall obtain a signed
receipt, with a description of the property and the date of
di sposition, fromthe recipient.

(9) Dishonored instrunent notification or alternative
protection. A lawer who holds fiduciary property in a denmand
account from which funds are disbursed through a properly
payabl e instrunent issued directly by the |lawer or a menber or
enpl oyee of the lawer's firm shall take one of the follow ng
actions:

a. conply with the requirenents of sub. (h) dishonored
instrunment notification (overdraft notices); or
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b. have the account i ndependently audited by a
certified public accountant on at |east an annual basis; or

c. hold the funds in a demand account, which requires
the approving signature of a co-trustee, co-agent, co-guardian,
or co-personal representative before funds nay be disbursed from
t he account.

(10) Certification requirenents. Funds held by a |awer
in a fiduciary account shall conply with the certification
requi renents of sub. (i).

(k) Exceptions to this section.

This rule does not apply in any of the follow ng instances
in which a lawer is acting in a fiduciary capacity:

(1) the lawer 1is serving as a bankruptcy trustee,
subject to the oversight and accounting requirenents of the
bankruptcy court;

(2) the property held by the |awer when acting in a
fiduciary capacity is property held for the benefit of an
"imediate fam ly menber” of the |awer;

(3) the lawer is serving in a fiduciary capacity for a
civic, fraternal, or non-profit organization that is not a
client and has other officers or directors participating in the
governance of the organi zation; or

(4) the lawer is acting in the course of the |awer's
enpl oynent by an enployer not itself engaged in the practice of
| aw, provided that the lawer's enploynent is not ancillary to
the lawer's practice of |aw.

W sconsi n Comment

A lawer must hold the property of others with the care
required of a professional fiduciary. Al property that is the
property of clients or 3rd parties nust be kept separate from
the |awer's business and personal property and, if nonies, in
one or nore trust or fiduciary accounts.

SCR 20: 1. 15(b) (1) Separate accounts.

Wth respect to probate matters, a lawer's role nay be to
represent the estate's personal representative, to serve as the
per sonal representative, or to act as bot h per sonal
representative and attorney for an estate. SCR 20:1.15(hb)
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identifies the rules that apply when a |awer holds trust
property as the attorney for a client/personal representative
Those rules, SCR 20:1.15(b)-(i), also apply when the |awer
serves as both the attorney and personal representative for an
est at e. However, if the lawer serves solely as an estate's
personal representative, the lawer acts as a fiduciary and is
subject to the requirenments of SCR 20: 1. 15(j).

SCR 20: 1. 15(b)(4) Advances for fees and costs.

Lawyers often receive funds from 3rd parties from which the
|awer's fee will be paid. |If there is risk that the client may
divert the funds wthout paying the fee, the lawer is not
required to remit the portion fromwhich the fee is to be paid.
However, a lawer may not hold funds to coerce a client into
accepting the |lawer's contention. The disputed portion of the
funds should be kept in trust, and the |awer should suggest
means for pronpt resolution of the dispute, such as arbitration.
The undisputed portion of the funds shall be pronptly
di stri but ed.

Lawyers also receive cost advances from clients or 3rd
parties. Since January 1, 1987, the suprenme court has required
cost advances to be held in trust. Prior to that date, the
applicable trust account rule, SCR 20.50(1), specifically
excluded such advances from the funds that the suprene court
required lawers to hold in trust accounts. However, by order
dated March 21, 1986, the suprene court anended SCR 20.50(1) as
fol |l ows:

Al funds of clients paid to a |lawer or |aw
firm other than advances for costs and expenses,
shall be deposited in one or nore identifiable bank
trust accounts as provided in sub. (3) maintained in
the state in which the law office is situated and no
funds belonging to the lawer or law firm may be
deposited in such an account except as follows .

Thi s requi r enent is specifically addressed in SCR
20:1.15(b) (4).

SCR 20:1.15(b)(4m Al ternative protection for advanced

f ees.

This section allows |lawers to deposit advanced fees into
the lawyer's business account, as an alternative to SCR
20: 1. 15(b) (4). The lawer's fee remains subject to the
requi renent of reasonableness (SCR 20:1.5) as well as the

requi renent that unearned fees be refunded upon term nation of
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the representation [SCR 20:1.16(d)]. A lawer nmust conply
either with SCR 20:1.15(b)(4), or with SCR 20:1.15(b)(4m, and a
lawer's failure to do so shall be professional msconduct and
grounds for discipline.

The witing required by SCR 20:1.15(b)(4ma. nust contain
| anguage informng the client that the lawer is obligated to
refund any unearned advanced fee at the end of t he
representation, that the Ilawer wll submt any dispute
regarding a refund to binding arbitration, such as the prograns
run by the State Bar of Wsconsin and M| waukee Bar Associ ation,
within 30 days of receiving a request for refund, and that the
|awer is obligated to conply with an arbitration award within
30 days of the award. The client is not obligated to arbitrate
the fee dispute and may el ect another forumin which to resolve
the dispute. The witing nust also inform the client of the
opportunity to file a claimin the event an unearned advanced
fee is not refunded, and should provide the address of the
W sconsin |awers' fund for client protection.

If the client's fees have been paid by one other than the
client, then the lawer's responsibilities are governed by SCR
20: 1. 8(f). If there is a dispute as to the ownership of any
refund of wunearned advanced fees paid by one other than the
client, the unearned fees should be treated as trust property
pursuant to SCR 20:1.15(d)(3).

This alternative applies only to advanced fees for |egal
servi ces. Cost advances nust be deposited into the |awer's
trust account.

Advanced fees deposited into the |awer's business account
pursuant to this subsection may be paid by credit card, debit
card, or an electronic transfer of funds. A cost advance cannot
be paid by credit card, debit card, or an electronic transfer of
funds under this section. Such paynments are subject to SCR
20: 1. 15(b) (1) or SCR 20:1.15(e)(4)h.

SCR 20:1.15(d) Interest of 3rd parties.

Third parties, such as a client's creditors, nay have just
claims against funds or other property in a |awer's custody. A
| awer nmay have a duty wunder applicable law, including SCR
20:1.15(d), to protect such 3rd-party clains against w ongful
interference by the client, and accordingly, may refuse to
surrender the property to the client. However, a |lawer should
not wunilaterally assune to arbitrate a dispute between the
client and the 3rd party.
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If a lawyer holds property belonging to one person and a
second person has a contractual or simlar claim against that
person but does not claimto own the property or have a security
interest in it, the lawer is free to deliver the property to
the person to whomit bel ongs.

SCR 20:1.15(e)(2) Insurance requirenents.

Pursuant to SCR 20:1.15(e)(2), trust funds are required to
be held in accounts that are insured by the federal deposit
i nsurance corporation (FDIC), the national credit union share
i nsurance fund, the Wsconsin credit union savings Insurance
corporation, the securities investor protection corporation or
any other investnment institution financial guaranty insurance.
However, since federal law Iimts the anmount of the insurance
coverage, funds in excess of the I|imt are not insured.
Consequently, the purpose of the insurance requirenent is not to
guarantee that all funds are adequately insured. Rather, it is
to assure that trust funds are held in reputable financial
institutions.

SCR 20:1.15(e)(4)d. Electronic transfers by 3rd parti es.

Many fornms of electronic deposit allow the transferor to
remove the funds w thout the consent of the account hol der. A
| awyer nmust not only be aware of the bank's policy but also
f eder al regul ations pertaining to the specific form of
el ectronic deposit, and nust ensure that the transferor 1is
prohi bited from wi thdrawi ng deposited funds w thout the |awer's
consent .

SCR 20:1.15(e)(4)g. Exception: Collection trust accounts.

This exception was adopted in response to concerns raised
by nmenbers of the collection bar who presently rely on certain
el ectronic banking practices that were not expressly prohibited
prior to the adoption of this rule. The court acknow edges that
el ectronic banking practices are increasingly used in the
practice of |law. However, the court also acknow edges that such
transactions will require new approaches to alleviate legitimte
concerns about the potential for fraud and risk of conversion
wWith respect to their usage in connection with trust accounts.
Collection | awers nay be able to satisfy these concerns because
of security nmeasures inherent in their practice. This exception

is i nt ended as a tenporary measur e, pendi ng further
consideration of the issue and eventual adoption of a rule that
will permt electronic banking procedures in additional practice

areas, conditioned wupon the inplenmentation of appropriate

30



No. 06-04

saf eguar ds. The agreenent referenced in the exception is
avai lable fromthe office of |awer regul ation.

SCR 20:1.15(e)(4)h. 3. Exception: Fee and cost advances by
credit card, debit card or other electronic deposit.

Financial institutions, as credit card issuers, routinely
i npose charges on vendors when a customer pays for goods or
services with a credit card. That charge is deducted directly

from the custoner's paynent. Vendors who accept credit cards
routinely credit the custoner with the full anmount of the
paynment and absorb the charges. Before holding a client

responsi ble for such charges, a |lawer needs to disclose this
practice to the client in advance, and assure that the client
under st ands and consents to the charges.

In addition, the |lawer needs to investigate the follow ng
concerns before accepting paynents by credit card:

1. Does the credit card issuer prohibit a |lawer/vendor from
requiring the custoner to pay the charge? |If a lawer intends
to credit the client for anything less than the full anount of
the credit card paynent, the |lawer needs to assure that this
practice is not prohibited by the credit card issuer's
regul ations and/or by the agreenent between the |awer and the
credit card issuer. Entering into an agreenent with a credit
card issuer with the intent to violate this type of requirenent
may constitute conduct involving dishonesty, fraud, or deceit,
in violation of SCR 20:8.4(c).

2. Does the «credit card issuer require services to be
rendered before a credit card paynent is accepted? If a |awer
intends to accept fee advances by credit card, the |awer needs
to assure that fee advances are not prohibited by the credit
card issuer's regqulations and/or by the agreenent between the
| awyer and the credit card issuer. Entering into an agreenent
with a credit card issuer with the intent to violate this type
of requirement my constitute conduct involving dishonesty,
fraud, or deceit, in violation of SCR 20:8.4(c).

3. By requiring clients to pay the credit cards charges, is
the lawer required to nake certain specific disclosures to such
clients and offer cash discounts to all clients? If a |awer
intends to require clients to pay credit card charges, the
| awyer needs to assure that the |lawer conplies with all state
and federal laws relating to such transactions, including, but
not limted to, Regulation Z of the Truth in Lending Act, 12
CF.R s. 206
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SCR 20:1.15(e)(5)b. Real estate transactions.

SCR 20:1.15(e)(5)b. establishes an exception to the
requi renent that a |awer only disburse funds that are avail able
for disbursenent, i.e., funds that have been credited to the
account. This exception was created in recognition of the fact
t hat r eal estate transactions in Wsconsin require a
si mul taneous exchange of funds. However, even under this
exception, the funds from which a | awer disburses the proceeds
of the real estate transaction, i.e., the lender's check, draft,
wre transfer, etc., nust be deposited no later than the first
busi ness day following the date of the closing. I n refinancing
transactions, the lender's funds nust be deposited as soon as
possible, but no later than the first business day after the
| oan proceeds are distributed. Proceeds are generally
distributed three days after the closing date.

SCR 20:1.15(e)(7) Inspection of records.

The duty of the lawer to produce client trust account
records for inspection under SCR 20:1.15(e)(7) is a specific
exception to the lawer's responsibility to mintain the
confidentiality of the client's information as required by SCR
20: 1. 6.

SCR 20:1.15(9) Wt hdrawal of non-contingent fees from
trust account.

This section applies to attorney fees, other than
contingent fees. It does not apply to filing fees, expert
wi tness fees, subpoena fees, and other costs and expenses that a
| awer may incur on behalf of a client in the course of a
representati on.

In addition, this section does not require contingent fees
to remain in the trust account or to be returned to the trust
account if a «client objects to the disbursenent of the
contingent fee, provided that the contingent fee arrangenent is
docunented by a witten fee agreenent, as required by SCR
20:1.5(c). Wile a client may dispute the reasonabl eness of a
| awyer's contingent fee, such disputes are subject to SCR
20:1.5(a), not to this subsection.

A client's objection wunder sub. (g)(3) nust offer a
specific and reasonable basis for the fee dispute in order to
trigger the lawer's obligation to keep funds in the |awer's
trust account or return funds to the lawer's trust account. A
generalized objection to the overall anmount of the fees or a
client's wunilateral desire to abrogate the terns of a fee
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agreenent should not ordinarily be considered sufficient to
trigger the lawer's obligation. A |lawer may resolve a dispute
over fees by offering to participate and abide by the decision
of a fee arbitration program In addition, a |lawer nay bring
an action for declaratory judgnent pursuant to s. 806.04, Ws.
Stats. to resolve a dispute between the lawer and a client
regarding funds held in trust by the |awer. The court of
appeal s suggested enpl oynent of that nethod to resolve a dispute
between a client and a 3rd party over funds held in trust by the
| awyer . See R egleman v. Krieg, 2004 W App 85, 271 Ws. 2d
798, 679 N.W2d 857, 2004 Wsc. App. LEXIS 229 (2004).

Additionally, when a lawer's fees are subject to final
approval by a court, such as fees paid to a guardian ad litem or
lawer's fees in fornal probate matters, objections to
di sbursenents by clients or 3rd party payors are properly
brought before the court having jurisdiction over the matter. A
| awyer should hold disputed funds in trust until such time as
the appropriate court resolves the dispute.

SCR 20:1.15(i) and SCR 20:1.15(j)(10) Certification of
conpl i ance.

The <current rule is intended to inplenment the suprene
court's order of April 11, 2001; certification is required for
"all trust accounts and safe deposit boxes in which the |awer
deposits clients' funds or property held in connection with a
representation or held in a fiduciary capacity that directly
arises in the course of or as a result of a |awer-client
relati onship."

SCR 20:1.15(j) Lawer as professional fiduciary.

A lawer must hold the property of others with the care
required of a professional fiduciary. Al property which is the
property of clients or 3rd parties nust be kept separate from
the |awer's business and personal property and, if nonies, in
one or nore segregated accounts. SCR 20:1.15(j) identifies the
requi renents and responsibilities of a lawer wth respect to
t he managenent of fiduciary property.

SCR 20:1.15(j)(1) Separate accounts.

Wth respect to probate matters, a lawer's role nay be to
represent the estate's personal representative, to serve as the

per sonal representative, or to act as bot h per sonal
representative and attorney for an estate. SCR 20:1.15(j)
applies only when the |awer serves solely as an estate's
per sonal representative. | f the | awyer represents a
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client/personal representative, or when the |awer serves as
both personal representative and attorney for the estate, the
| awyer is responsible for "trust"” property and is subject to the
requi renents of SCR 20:1.15(b)-(i).

SECTiON 11.  Suprene Court Rule 21.16 (intro.) and (1) to (6)

are renunbered SCR 21.16 (1m (intro.) and (a) to (f).

SECTION 12. SCR 21.16 (1m (em and (2nm) of the Suprene

Court Rules are created to read:

21.16(1m (en) Restitution, as provided under sub. (2nm)

21.16(2m (a) An attorney may be ordered to do any of the
following as restitution under sub. (1m(em

1. Pay nonetary restitution to the person whose noney
or property was m sappropriated or msapplied in the anmount or
value of such noney or property as found in the disciplinary
pr oceedi ngs.

2. Reinmburse the Wsconsin lawers' fund for client
protection for awards nmade to the person whose noney or property
was m sappropriated or m sappli ed.

(b) Any paynent nade as restitution under par. (a) does

not limt, preclude or inpair any liability for damages in any
civil action or proceeding for an anount in excess of the
payment .

(c) Upon ordering restitution to the Wsconsin |awers
fund for client protection under par. (a)2., the suprenme court
shall issue a judgnent and furnish a transcript of the judgnent
to the Fund. The transcript of the judgnent may be filed and
docketed in the office of the clerk of court in any county and
shall have the sanme force and effect as judgnments docketed under
ss. 809.25 and 806. 16, stats.

IT IS FURTHER ORDERED that notice of the repeal and
recreation of SCR 20:1.15 and the amendnents to SCR 12.04,

20:1.0, and 21.16 be given by a single publication of a copy of
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this order in the official state newspaper and in an official
publication of the State Bar of W sconsin.

Dat ed at Madi son, Wsconsin, this 2nd day of My, 2007.

BY THE COURT:

David R Schanker
Clerk of Suprene Court
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11 ANN WALSH BRADLEY, J. (concurring in part,
di ssenting in part). Prior to the mgjority's adoption of the
advanced fee alternative rule, SCR 20:1.15(b)(4m),! attorneys
were required to deposit advances of unearned hourly fees into
their trust accounts and draw out anpbunts as they were earned.

See SCR 20:1.15(b)(4) and former SCR 20:1.15(a).? Now, under the

1 SCR 20:1.15(b) (4m reads in part:

(4m Alternative protection for advanced fees. A
| awyer who accepts advanced paynents of fees may
deposit the funds in the |awer's business account,
provided that a court of conpetent jurisdiction nust
ultimately approve the lawer's fee, or that the
| awyer conpl i es W th each of t he fol |l ow ng
requi renents:

a. Upon accepting any advanced paynent of fees
pursuant to this subsection, the |awer shall deliver
to the client a notice in witing containing all of
the foll ow ng information

2 SCR 20:1.15(b)(4), effective July 1, 2004, provides in
rel evant part:

(b) Segregation of trust property.

(4) Unearned fees and cost advances. Unear ned fees
and advanced paynents of fees shall be held in trust
until earned by the lawer, and w thdrawn pursuant to

SCR 20: 1. 15(qg).

Former SCR 20:1.15(a) applied to msconduct committed prior to
July 1, 2004, and provided in relevant part:

(a) A lawer shall hold in trust, separate from the
| awer's own property, that property of clients and
third persons that is in the |lawer's possession in
connection with a representation or when acting in a

fiduciary capacity. .o Al funds of clients and
third persons paid to a lawer or law firm shall be
deposi ted in one or nor e identifiable trust
accounts . . . . The trust account shall be clearly
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new rul e, attorneys can deposit advances of hourly fees directly
into their general business accounts rather than into their
trust accounts. This allows them to spend their clients' noney
before it is earned.

12 Al though | join the majority in all other respects, |
cannot join the mgjority in the adoption of the advanced fee
alternative rule. | believe the adoption of this rule is
fundanmentally wong, calls into question our prior decisions
whi ch inposed discipline for conversion of client funds, and
favors the ease of enforcenent over the protection of clients.

13 The adoption of the newrule is fundanentally w ong.

14 In determ ni ng whether we should adopt this portion of
the petition, we need do nothing nore than apply fourth grade
pl ayground ethics: it is wong to spend noney that is not
yours. Sone call that stealing. As applied to attorneys, we
used to call that conversion. Under the majority's decision, we
now cal | that | awful

15 The adoption of the advanced fee alternative rule
calls into question our prior decisions which inposed discipline
for conversion of client funds.

16 W have on several occasions in the past inposed
discipline for the very conduct that we are now condoni ng. As

recently as April 19, 2007, the court found that an attorney who

designated as "Oient's Account™ or "Trust Account" or
words of simlar inport. No funds belonging to the
| awer or law firm except funds reasonably sufficient
to pay or avoid inposition of account service charges,
may be deposited in such an account.
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failed to hold funds belonging to his client in trust was guilty

of violating fornmer SCR 20:1.15(a). Di sci plinary Proceedi ngs

Agai nst Wnch, 2007 W 41, _  Ws. 2d : Nw2ad

(one-year suspension for failing to hold funds in trust and
ot her trust account violations). See, e.g., other recent cases
in which an attorney was disciplined for conduct which SCR

20: 1. 15(b) (4m now condones: Di sciplinary Proceedi ngs Agai nst

Cooper, 2007 W 37, _  Ws. 2d ___ , 729 N.W2d 206 (three-
year suspension for 35 instances of professional m sconduct,
i ncluding depositing $13,000 into his personal account rather

than a trust account); Disciplinary Proceedi ngs Agai nst Scanl an,

2006 W 38, 290 Ws. 2d 30, 712 N.W2d 877 (six-nonth suspension
for placing advanced fees into his business checking account
rather than his trust account, other trust account violations,
and failure to cooperate with OLR)

17 Admttedly, the cases cited above involved discipline
for offenses in addition to discipline for conversion. The
court does not break down how nuch of the discipline is
attributable to what violation. Yet, undeniably, sone period of
t he above suspensions are attributable to conversion.

18 The adoption of this rule favors the ease of
enforcenment over the protection of clients.

19 Part of the justification for proposing this new
advanced fee alternative rule was that it was difficult to
enforce the old rule on conversion. It nmakes no sense to ne to

make conversion |awful sinply because it is difficult to
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enf or ce. The protection of clients' funds is paranmount, and |
fear that the adoption of this rule conprom ses that protection.
110 For the above stated reasons, | respectfully dissent

to the adoption of SCR 20:1.15(b)(4m.
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