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SUPREME COURT OF W SCONSI N

Nori CE
This order is subject to further
editing and nodification. The
final version will appear in the
bound volunme of the official
reports.
No. 08-07
In the matter of anmendnent to Suprene Court Fl| LED
Rule (SCR) 40.05 relating to admtting | awers
upon proof of practice el sewhere.
JAN 6, 2009

David R Schanker
Clerk of Supreme Court
Madi son, W

On April 1, 2008, the Board of Bar Examners, by its
director, John E. Kosobucki, petitioned this court to anend
Suprene Court Rule 40.05 relating to admtting |awers upon
proof of practice elsewhere. On July 24, 2008, an anended
petition was filed to show a marked version of the proposed
anendnents to SCR 40. 05. A public hearing was conducted on
Novenber 18, 2008. At the ensuing open admnistrative
conference the court voted to adopt the petition as set forth
herein. Therefore,

I T 1S ORDERED that effective January 1, 2009, Suprene Court
Rul e 40.05 is anmended as foll ows:

SECTiON 1.  SCR 40.05 (title) and (1)(b) of the Suprene Court
Rul es are anmended to read:

SCR 40.05 (title) Legal conpetence requirenent: Proof of
practi ce elsewhere.
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40.05 (1) (b) Proof that the applicant has been prrmarity
substantially engaged in the aetive practice of law in the
courts—oftheUnitedStates—or—another a state or territory, the

federal government or the District of Colunbia for 3 years

within the last 5 vyears prior to filing application for

adm ssion. A lawer may satisfy this requirenment by proof of

practice in nore than a single jurisdiction and under nore than

one provision of this rule.

SECTION 2. SCR 40.05 (1) (c) and (1m of the Suprene Court
Rul es are repeal ed.

SECTION 3. SCR 40.05 (2) of the Suprene Court Rules is
amended to read:

40.05 (2) Legal service as corporate counsel or |egal

service as a trust officer, or lawfully before the courts or

adm nistrative agencies of a state or territory, the federal

government or the District of Colunbia, if conducted in a—state

conpliance with the rules where the applicant was admtted to

practice |aw, may—bedeenedtobe is the practice of law for the

pur poses of sub—(H{b)-and{ec) this section.
SECTION 4. SCR 40.05 (2m of the Supreme Court Rules is

created to read:

40.05 (2m Legal service as corporate counsel in Wsconsin
under SCR 10.03(4)(f) is the practice of law for the purposes of
sub. (1)(b). Provided a tinely registration is filed, all such
service conducted prior to filing the registration nmay be

counted for purposes of sub. (1)(b).
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SECTTON 5. SCR 40.05 (3) (intro.) of the Suprene Court Rules
i s anended to read:
40.05 (3) (intro.) The following activities, whether or

not conducted in a state or territory, the federal governnent or

the District of Colunbia where the applicant was admtted to

practice law, nmay be deened to be the practice of law for the
pur poses of sub. (1)(b) and—{e):

SECTION 6. SCR 40.05 (6) of the Suprene Court Rules is
r epeal ed.

IT IS ORDERED that notice of this anmendnment of Suprene
Court Rule 40.05 be given by a single publication of a copy of
this order in the official state newspaper and in an official
publication of the State Bar of W sconsin.

Dat ed at Madi son, Wsconsin, this 6th day of January, 2009.

BY THE COURT:

David R Schanker
Clerk of Suprene Court
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11 DAVID T. PROSSER, J. (concurring in part, dissenting
in part). In approving this petition, the Wsconsin Suprene
Court adopts the nost liberal standards in the United States for
the adm ssion of attorneys based on proof of practice in other
American jurisdictions. The court repeals conpletely the
| ongstanding reciprocity provisions in SCR 40.05(c) and (1m;
and it trunpets this repeal as fair to bar applicants from
states that set up barriers to the admssion of Wsconsin
attorneys, and beneficial to Wsconsin consuners. Because |
believe the case for total repeal of reciprocity is neager and
m sl eadi ng, and because the consequences of this repeal may be
adverse to Wsconsin |aw schools, nenbers of the Wsconsin bar
and Wsconsin consuners, | respectfully dissent. As wll Dbe
explained below, there are parts of Petition 08-07 that |
support.

I

12 The essence of Petition 08-07 is to anend SCR 40.05 by
repealing reciprocity in the adm ssion of attorneys on notion by
proof of practice elsewhere. The petition also facilitates
easi er adm ssion of corporate counsel and trust officers to the
W sconsin bar. | support the easier admssion of corporate
counsel and trust officers and will not discuss this elenent of
the rule change. Oher changes are di scussed bel ow
A

13 The court nodifies the title of SCR 40.05 so that it

reads, "Legal conpetence requirenent: Proof of practice.” The
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word "elsewhere" is elimnated fromthe title. | support this
change.
B

14 The court nodifies subsection (1)(b) of SCR 40.05 by
substituting the word "substantially" for the word "primarily."
The court also strikes the word "active" in the phrase "active
practice of l|aw." These changes w Il reduce the practice
requirenents for attorneys in other jurisdictions seeking to
qualify for adm ssion to our bar. In general, | support these
changes.

15 The revised SCR 40.05(1) wll now read as foll ows:

1. An  applicant shal | satisfy the |egal
conpetence requirenent by presenting to the clerk
certification of the board [Board of Bar Exam ners]
that the applicant has provided all of the foll ow ng:

(a) Proof of adm ssion to practice law by a
court of last resort in any other state or territory
or the District of Colunbia.

(b) Proof that the applicant has been
substantially engaged in the practice of law in the
United States or another state or territory or the
District of Colunbia for 3 years within the last 5
years prior to filing application for adm ssion. A
lawer may satisfy this requirenent by proof of
practice in nore than a single jurisdiction and under
nore than one provision of this rule.

16 The court repeals all reciprocity requirenents in the
former rule by striking out (1)(c) and (1n). Subsection (1m is

the nore inportant provision. Former (1m(a) provided:

(1m Eligibility for adm ssion under this rule
shall be limted as foll ows:

5
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(a) An applicant who proposes to satisfy sub.
(1)(b) by practice in a jurisdiction that does not
grant bar adm ssion to attorneys licensed in Wsconsin
on the basis of practice in Wsconsin shall not be
eligible for adm ssion on proof of practice el sewhere.
(Enmphasi s added.)

17 What paragraph (a) addressed was the prohibition in
sonme jurisdictions against admtting Wsconsin attorneys to
practice except by way of a bar examnation in those
jurisdictions. A Wsconsin attorney could be admtted to
practice here—for many years—by qualifying for the diplom
privilege (SCR 40.03), by taking a Wsconsin bar exam nation
(SCR 40.04), or by satisfying the requirenments for proof of
practice el sewhere (SCR 40.05), see SCR 40.02, but these indicia
of conpetence are deenmed insufficient in 17 jurisdictions.? The
discrimnating jurisdictions are Arizona, California, Delaware,
Fl ori da, Hawai i , Loui si ana, Mai ne, Mar yl and, M ssi ssi ppi ,
Mont ana, Nevada, New Jersey, New Mexico, Oegon, Rhode Island,
South Carolina, and Puerto Rico. The former (1m(a) required
attorney applicants fromthese jurisdictions to satisfy the sane

requirenents for admssion to the Wsconsin bar as these

! Statements in this opinion describing the bar adm ssion
requi renents of other Anerican jurisdictions are based on the
Conmprehensive @Qide to Bar Admssion Requirenents 2008,
publ i shed by the National Conference of Bar Exam ners. National
Conference of Bar Exanminers & American Bar Association Section
of Legal Education and Adm ssions to the Bar, Conprehensive

Qui de to Bar Adm ssi on Requi rement s 2008,
http://ww. ncbex. org/fil eadm n/ medi afi | es/ downl oads/ Conp_Cui de/ C
onpCui de. pdf [hereinafter Conprehensive QQuide]. The Nati onal

Conference of Bar Examners 1is headquartered in Madison,
W sconsi n.
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jurisdictions inpose on Wsconsin attorneys. In short, it
af forded equal treatnent.

18 For mer subsection (1m(b) read:

(b) An applicant who proposes to satisfy sub.
(1)(b) by practice in a jurisdiction that does not
grant bar admission on the basis of practice to
attorneys licensed in Wsconsin under SCR 40.03 shal
not be eligible for admssion on proof of practice
el sewhere.

19 Paragraph (b) addressed jurisdictions that admt
attorneys on proof of practice el sewhere—except attorneys from
Wsconsin who were admtted under the diploma privilege. The
followng states have rules that discrimnate against graduates
of Marquette University Law School and the University of
W sconsin Law School: Al abama, Al aska, Georgia, |daho, Kansas,
New Hanpshire, ©Chio, Tennessee, Uah, Virginia, and Wom ng.
These states will now be able to discrimnate freely against
Wsconsin diploma privilege attorneys wth no consequences to
their own attorneys and | aw school graduates.

10 | strongly oppose these changes. The free novenent of
attorneys from one jurisdiction to another mght be a desirable
objective if every jurisdiction played by the sane rules. But
they do not. This court gave no consideration to any strategy
or plan to attack existing barriers to Wsconsin attorneys set
up by other jurisdictions.

D.
11 The ~court also repeals subsection (1)(c). Thi s

subsection read as foll ows:
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(c) If any state, territory or the District of
Colunmbia practice in which is proposed to satisfy the
requi renent of sub. (b) has, as of the date of the
filing of the application, requirenents for Dbar
adm ssion in that jurisdiction on the basis of
practice in Wsconsin other than those set forth in
subs. (a) and (b), proof that the applicant has
satisfied those requirenments of that state, territory
or the District of Colunbia. (Enphasis added.)

112 Paragraph (c) inposed an additional requirenment for
adm ssion to our Dbar. The best exanple of an additional
"requirenent” is the requirenent that an attorney admtted on
proof of practice elsewhere has practiced 5 years, instead of "3
years within the last 5 vyears.” See SCR 40.05(1)(b). The
followng states admt out-of-state attorneys on notion but they
require 5 years of practice: Alabama, Alaska, Arkansas,
Col or ado, Connecticut, the District of Colunbia, Ceorgi a,
[11inois, | ndi ana, | owa, Kansas, Kent ucky, Massachusetts,
M nnesota, M ssouri, Nebraska, New Hanpshire, New York, Onio,
Ckl ahoma, Pennsyl vani a, South Dakota, Tennessee, Texas, Vernont,
Virginia, West Virginia, and Wom ng. O course, nine of these
states wll not admt a diploma privilege graduate from
Marquette or Wsconsin no matter how long the attorney has
practiced unless the attorney takes and passes a bar exam

113 Two states, North Carolina and North Dakota, require
four years of practice instead of "3 years within the last 5
years." This leaves only tw states—M chigan and Washi ngt on—
that have roughly the sanme requirenents for adm ssion on notion

by proof of practice as Wsconsin. Attorneys from these two
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states seeking adm ssion to the Wsconsin bar will gain nothing
fromthe repeal of reciprocity.

114 The nunber of years of practice in anot her
jurisdiction is only one of the nunerous qualifications that
states can inpose on admssion by notion. For instance,
IIlinois requires an applicant to provide proof of definite
plans to practice law for a mninmum of 500 hours per year on an
ongoing basis while physically in Illinois. lowa requires a
certificate showng that an applicant has practiced "five full
years while licensed" and still holds a license as well as an
affidavit "showing a bona fide intent to practice law in |lowa."
M nnesota requires applicants to have taken a nultistate bar
exam nation within 24 nonths of applying in Mnnesota. M chigan
demands that notion applicants be graduates of an ABA-approved
| aw school .

115 W sconsin has traditionally i nposed on noti on

applicants the sane requirenents that other states have inposed

on Wsconsin attorneys. By the repeal of (1)(c), all such
additional requirenents are elimnated. | support this change
but not the repeal of subsection (1m. Because Washi ngton

mai ntains reciprocity provisions that do not affect Wsconsin
attorneys and Mchigan admts on notion only graduates of ABA-
approved |aw schools, Wsconsin now has the nost |iberal
adm ssion standards in the United States.
[
16 Proponents of these changes made a nunber of argunents
to support the repeal of reciprocity. In his filing on behalf

9
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of the Board of Bar Exanm ners, the Director of the Board, John

Kosobucki, wrote:

W sconsin wel comes conpetent |awers from twenty
states and the District of Colunbia upon proof that
they have practiced elsewhere.? Lawers from other
states and territories are not eligible for adm ssion
here unless they first pass the Wsconsin Dbar
exam nati on. The disparate treatnment of foreign
| awers . . . depends not on their conpetence or their
useful ness to Wsconsin consuners of |egal services,
but on  whet her their home jurisdictions admt
W sconsin | awers w thout exam nati on.

SCR 40.05(1m and (1)(c) should be repealed
because Wsconsin consuners of |legal services are
better served where there are no artificial barriers

to the adm ssion of capable |awers. I f conpetent
|awers from California or Chio (states that do not
admi t foreign lawers wthout exam nat i on) are
wel comed here on the sanme basis as those fromlllinois

and Indiana (states that do), Wsconsin residents wl|
have w der choi ces when they need | egal services.

117 There are a lot of holes in this explanation. First,
the explanation fails to acknow edge that some states refuse to
admt any attorneys wthout a bar exam nation, regardless of
their conpetence, and that this barrier discrimnates against

W sconsin attorneys. The explanation fails to acknow edge that

2 Based on information from the National Conference of Bar
Exam ners, Wsconsin should presently admt attorneys from the
followng states on notion by proof of practice: Arkansas,

Col orado, Connecticut, the District of Colunbia, Illinois,
| ndi ana, Ilowa, Kentucky, Massachusetts, M chigan, M nnesota,
M ssouri, Nebraska, New York, North Carolina, North Dakota,
Okl ahomma, Pennsyl vani a, Sout h Dakot a, Texas, Ver nont

Washi ngton, and West Virginia. Conpr ehensi ve Quide, supra note
1.

10
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11 states discrimnate directly against diploma privilege
attorneys from W sconsin. The explanation also fails to
acknowl edge that attorneys from 47 states, the District of
Colunmbia, and Puerto Rico will now be treated nore favorably
here than those jurisdictions treat Wsconsin attorneys.

118 Second, the explanation makes an argunent for "w der
choi ces" for Wsconsin residents who need | egal services. Gven
the fact that there are already nore than 18,500 active nenbers
of the Wsconsin bar able to practice |aw—nrore than 14,000 of
whom live in Wsconsin—the "need" for nore choices, on any
wi despread basis, has not been nmade.® In any event, individual
attorneys from outside Wsconsin are often admtted here pro hac
vice. SCR 10.03(4).

119 Under the old reciprocity provisions, attorneys from
only M chigan and Washington were admtted on notion based upon
three years of practice. When the new rule takes effect,
however, attorneys from 49 states, the District of Colunbia, and
Puerto Rico will be admtted on notion after three years of
practi ce. This could produce a flood of new attorneys and
damage the job market for recent graduates of Mrquette and
W sconsin | aw school s.

20 Cdearly, attorneys who practice in Wsconsin courts
practice Wsconsin law. A |lawer who has practiced three years

in another jurisdiction may know nothing about Wsconsin |aw

3 The statistics cited in this sentence were obtained from
the State Bar of W sconsin.

11
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when he or she is adnmtted here on nmotion.* An experienced
lawer is likely to know how to make the adjustnment to a new
system an inexperienced |awer my not. Fl oodi ng W sconsin
with inexperienced attorneys may not work to the benefit of
consuners, but it will likely affect the practice of |aw

21 Third, the explanation inplies that bar exam nations
are "artificial barriers" to the adm ssion of "capable |awers."
If this were true, then recent |aw graduates from out-of-state
law schools should be admtted imediately wthout bar
exam nat i ons. However, such openness would seriously underm ne
Wsconsin's tw |law schools and conpletely disregard the
val uabl e study of Wsconsin law in those two | aw school s.

22 Attorney Steve Levine offered additional reasons for
the change in the rule. M. Levine said that reciprocity
provi sions penalize individual attorneys who have no contro
over the bar adm ssion rules of their states. He clainmed the
reciprocity provisions did not acconplish the purposes they were
theoretically intended to acconplish. He asserted that the old
rule hurt the Wsconsin bar and the Suprene Court, and that the

rul e was probably unconstitutional.

“ For what it is worth, sone states have no mandatory

continuing | egal education (CLE) requi renents for their
attorneys. According to the Conprehensive @uide to Bar
Adm ssion Requirenments 2008, Al aska, Connecticut, the District
of Col unmbi a, Hawai i , Mar yl and, Massachusetts, M chi gan,

Nebraska, and South Dakota have no mandatory CLE. Conprehensive
Qui de, supra note 1.

12
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123 Argunents that focus on the hardships faced by
i ndividual out-of-state attorneys who are required to take a
W sconsin bar exam nation apply to recent |aw graduates as well
as attorneys who have practiced for three to five years or nore.
Those hardships would be elimnated only if Wsconsin never
required a bar exam This appears to be M. Levine's ultimte
goal . However, like the Board of Bar Examners, M. Levine's

narrow focus fails to discuss the hardships on Wsconsin

attorneys who mght like to practice in states other than
M chigan or Washi ngton. He offers no plan to address the
di sparate treatnment of Wsconsin attorneys. He also fails to

address the effect that opening the floodgates to out-of-state
attorneys will have on Wsconsin practice.

124 M. Levine's argunment that "Wsconsin |oses the
contributions of . . . lawers who want to join and participate
in the Bar, want to pay Bar dues, and want to pay Suprene Court
assessnments” is nore anusing than persuasive. H s claim that
present rules are "probably wunconstitutional" disregards nore
stringent barriers in other states and fails to address how to
aneliorate those barriers for Wsconsin attorneys.

25 The Director of the Board of Bar Exam ners tantalizes
the court with the proposition that additional attorneys would
mean additional trust accounts earning additional interest for
the Wsconsin Trust Account Foundation (W sSTAF). The problem
with this theory is that attorneys who practice from border
states are not required to maintain a trust account in Wsconsin
so long as the financial institution that holds the account

13
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agrees to the overdraft notification requirenents in Wsconsin's
trust account rule. In other words, deposits from Wsconsin in
the trust accounts of non-resident bar nenbers may enrich the
trust account foundations of states other than W sconsin.

26 In my view, the change in the reciprocity provisions
was pushed through w thout adequate docunentation and w thout
serious consideration of the consequences. The fact that the
petition was formally supported by the State Bar of Wsconsin
rai ses questions about whether the bar |eadership has |ost touch
wth its nenbers. At the risk of offending politica

correctness, | respectfully dissent.

14
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