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SUPREME COURT OF W SCONSI N

NoTI CE

This order is subject to further
editing and nodification. The
final version will appear in the
bound volunme of the official
reports.

No. 08-24

In the matter of amendnent of Suprene Court Fl| LED

Rul es Chapter 20, Rules of Professional Conduct

for Attorneys.
JUN 17, 2009

David R Schanker
Clerk of Supreme Court
Madi son, W

On Septenber 19, 2008, the Wsconsin District Attorney's
Association, through its president, Ral ph  UttKke, District
Attorney for Langlade County, filed a petition requesting this
court nodify Suprenme Court Rule (SCR) 20:3.8 to adopt the
substance of recent changes to the Anerican Bar Association
Model Rule 3.8 relating to special responsibilities of a
pr osecut or. A public hearing was conducted on March 9, 2009.
Attorney Utke and Attorney Pat Kenney presented the petition to
the court. In addition, the court heard testinony and/or
received witten statenents from the Ofice of the State Public
Defender, the Wsconsin Departnent of Justice, the Wsconsin
Association of Crimnal Defense Attorneys (WACDA), the Wsconsin
Crimnal Justice Study Comm ssion, Professor Ben Kenpinen on
behalf of the University of Wsconsin Law School's Rem ngton
Center, the State Bar of Wsconsin, and the Board of

Adm ni strative Oversight. Al | participants supported the
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petition, but several advocated adopting the |anguage of the ABA
Model Rule, rather than the nodified |anguage proposed by the
petitioner. The court discussed the petition at the ensuing
open adm nistrative conference and voted unaninously to adopt
the petition with certain nodifications as set forth herein.
Accordingly, effective July 1, 2009, SCR 20:3.8 is anended as
fol | ows:

Section 1. 20:3.8 (g) of the Suprene Court Rules is
created to read:

20:3.8 (g) Wien a prosecutor knows of new, credible, and
material evidence <creating a reasonable likelihood that a
convicted defendant did not commit an offense of which the
def endant was convicted, the prosecutor shall do all of the
fol | ow ng:

(1) pronptly disclose that evidence to an appropriate court
or authority; and

(2) if the conviction was obtained in the prosecutor's
jurisdiction:

(1) pronmptly make reasonable efforts to disclose that
evi dence to the defendant unless a court authorizes del ay; and

(ii) make reasonable efforts to undertake an investigation
or cause an investigation to be undertaken, to determ ne whether
t he defendant was convicted of an offense that the defendant did
not commit.

Section 2. 20:3.8 (h) of the Supreme Court Rules is

created to read:
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20: 3.8 (h) Wien a prosecutor knows of clear and convincing
evidence establishing that a defendant in the prosecutor's
jurisdiction was convicted of an offense that the defendant did
not commt, the prosecutor shall seek to renmedy the conviction.

Section 3. The follow ng Conments to SCR 20:3.8(g) and (h)
are not adopted, but will be published and may be consulted for
guidance in interpreting and applying the Wsconsin Rules of

Pr of essi onal Conduct for Attorneys:
W sconsi n Conment

W sconsin prosecutors have long enbraced the
notion that the duty to do justice requires both
hol ding offenders accountable and protecting the
innocent. New Rule 20:3.8(g) and (h) reinforces this
notion. The Wsconsin rule differs slightly from the
new A B. A rule to recognize limts in the
i nvestigative resources of Wsconsin prosecutors.

This rule was not designed to address significant
changes in the law that mght affect the incarceration
status of a nunber of prisoners, such as where a
statute is declared unconstitutional.

ABA Comment s

[ 7] When a prosecutor knows of new, credible and
material evidence creating a reasonable Iikelihood
that a person outside the prosecutor's jurisdiction
was convicted of a crime that the person did not
commt, paragraph (g) requires pronpt disclosure to
the court or other appropriate authority, such as the
chief prosecutor of the jurisdiction where the
conviction occurred. If the conviction was obtained in
the prosecutor's jurisdiction, paragraph (g) requires
the prosecutor to examne the evidence and undertake
further investigation to determne whether t he
defendant is in fact innocent or nmake reasonable
efforts to cause another appropriate authority to
undertake the necessary investigation, and to pronptly
di scl ose the evidence to the court and, absent court-
aut horized delay, to the defendant. Consistent wth
the objectives of Rules 4.2 and 4.3, disclosure to a
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represented defendant nust be nmade through the
defendant's counsel, and, in the case of an
unr epr esent ed def endant, woul d ordinarily be
acconpanied by a request to a court for the
appoi ntnment of counsel to assist the defendant in
taki ng such | egal nmeasures as nay be appropriate.

[8 Under paragraph (h), once the prosecutor
knows of <clear and convincing evidence that the
defendant was convicted of an offense that the
defendant did not commt, the prosecutor nust seek to
remedy the conviction. Necessary steps may include
di scl osure  of the evidence to the defendant,
requesting that the court appoint counsel for an
unr epr esent ed i ndi gent def endant and, wher e
appropriate, notifying the court that the prosecutor
has know edge that the defendant did not commt the
of fense of which the defendant was convi ct ed.

[9] A prosecutor's independent judgnent, nade in
good faith, that the new evidence is not of such
nature as to trigger the obligations of sections (gQ)
and (h), though subsequently determ ned to have been
erroneous, does not constitute a violation of this
Rul e.

IT IS ORDERED that notice of this anendnent of SCR 20:3.8
be given by a single publication of a copy of this order in the
official state newspaper and in an official publication of the

State Bar of W sconsin.

Dat ed at Madi son, Wsconsin, this 17th day of June, 2009.

BY THE COURT:

David R Schanker
Clerk of Suprene Court
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