
 

2009 WI 55
 

SUPREME COURT OF WISCONSIN 
 

    
  NOTI CE 

This order is subject to further 
editing and modification.  The 
final version will appear in the 
bound volume of the official 
reports. 
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Davi d R.  Schanker  
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Madi son,  WI  
 

  
 

On Sept ember  19,  2008,  t he Wi sconsi n Di st r i ct  At t or ney' s 

Associ at i on,  t hr ough i t s pr esi dent ,  Ral ph Ut t ke,  Di st r i ct  

At t or ney f or  Langl ade Count y,  f i l ed a pet i t i on r equest i ng t hi s  

cour t  modi f y Supr eme Cour t  Rul e ( SCR)  20: 3. 8 t o adopt  t he 

subst ance of  r ecent  changes t o t he Amer i can Bar  Associ at i on 

Model  Rul e 3. 8 r el at i ng t o speci al  r esponsi bi l i t i es of  a 

pr osecut or .   A publ i c hear i ng was conduct ed on Mar ch 9,  2009.   

At t or ney Ut t ke and At t or ney Pat  Kenney pr esent ed t he pet i t i on t o 

t he cour t .   I n addi t i on,  t he cour t  hear d t est i mony and/ or  

r ecei ved wr i t t en st at ement s f r om t he Of f i ce of  t he St at e Publ i c  

Def ender ,  t he Wi sconsi n Depar t ment  of  Just i ce,  t he Wi sconsi n 

Associ at i on of  Cr i mi nal  Def ense At t or neys ( WACDA) ,  t he Wi sconsi n 

Cr i mi nal  Just i ce St udy Commi ssi on,  Pr of essor  Ben Kempi nen on 

behal f  of  t he Uni ver si t y of  Wi sconsi n Law School ' s Remi ngt on 

Cent er ,  t he St at e Bar  of  Wi sconsi n,  and t he Boar d of  

Admi ni st r at i ve Over si ght .   Al l  par t i c i pant s suppor t ed t he 
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pet i t i on,  but  sever al  advocat ed adopt i ng t he l anguage of  t he ABA 

Model  Rul e,  r at her  t han t he modi f i ed l anguage pr oposed by t he 

pet i t i oner .   The cour t  di scussed t he pet i t i on at  t he ensui ng 

open admi ni st r at i ve conf er ence and vot ed unani mousl y t o adopt  

t he pet i t i on wi t h cer t ai n modi f i cat i ons as set  f or t h her ei n.   

Accor di ngl y,  ef f ect i ve Jul y 1,  2009,  SCR 20: 3. 8 i s amended as 

f ol l ows:  

Section 1.  20: 3. 8 ( g)  of  t he Supr eme Cour t  Rul es i s 

cr eat ed t o r ead:  

20: 3. 8 (g) When a pr osecut or  knows of  new,  cr edi bl e,  and 

mat er i al  evi dence cr eat i ng a r easonabl e l i kel i hood t hat  a 

convi ct ed def endant  di d not  commi t  an of f ense of  whi ch t he 

def endant  was convi ct ed,  t he pr osecut or  shal l  do al l  of  t he 

f ol l owi ng:   

( 1)  pr ompt l y di scl ose t hat  evi dence t o an appr opr i at e cour t  

or  aut hor i t y;  and  

( 2)  i f  t he convi ct i on was obt ai ned i n t he pr osecut or ' s 

j ur i sdi ct i on:  

( i )  pr ompt l y make r easonabl e ef f or t s t o di scl ose t hat  

evi dence t o t he def endant  unl ess a cour t  aut hor i zes del ay;  and 

( i i )  make r easonabl e ef f or t s t o under t ake an i nvest i gat i on 

or  cause an i nvest i gat i on t o be under t aken,  t o det er mi ne whet her  

t he def endant  was convi ct ed of  an of f ense t hat  t he def endant  di d 

not  commi t .  

Section 2.  20: 3. 8 ( h)  of  t he Supr eme Cour t  Rul es i s 

cr eat ed t o r ead:  
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20: 3. 8 (h) When a pr osecut or  knows of  c l ear  and convi nci ng 

evi dence est abl i shi ng t hat  a def endant  i n t he pr osecut or ' s 

j ur i sdi ct i on was convi ct ed of  an of f ense t hat  t he def endant  di d 

not  commi t ,  t he pr osecut or  shal l  seek t o r emedy t he convi ct i on.   

Section 3.  The f ol l owi ng Comment s t o SCR 20: 3. 8( g)  and ( h)  

ar e not  adopt ed,  but  wi l l  be publ i shed and may be consul t ed f or  

gui dance i n i nt er pr et i ng and appl y i ng t he Wi sconsi n Rul es of  

Pr of essi onal  Conduct  f or  At t or neys:  
 

Wisconsin Comment 
 
Wi scons i n pr osecut or s  have l ong embr aced t he 

not i on t hat  t he dut y  t o do j us t i ce r equi r es bot h 
hol di ng of f ender s account abl e and pr ot ect i ng t he 
i nnocent .  New Rul e 20: 3. 8( g)  and ( h)  r ei nf or ces t hi s 
not i on.  The Wi sconsi n r ul e di f f er s s l i ght l y f r om t he 
new A. B. A.  r ul e t o r ecogni ze l i mi t s i n t he 
i nvest i gat i ve r esour ces of  Wi sconsi n pr osecut or s.   

Thi s r ul e was not  desi gned t o addr ess s i gni f i cant  
changes i n t he l aw t hat  mi ght  af f ect  t he i ncar cer at i on 
st at us of  a number  of  pr i soner s,  such as wher e a 
st at ut e i s decl ar ed unconst i t ut i onal .  

 
ABA Comments 

 
[ 7]  When a pr osecut or  knows of  new,  cr edi bl e and 

mat er i al  evi dence cr eat i ng a r easonabl e l i kel i hood 
t hat  a per son out si de t he pr osecut or ' s j ur i sdi ct i on 
was convi ct ed of  a cr i me t hat  t he per son di d not  
commi t ,  par agr aph ( g)  r equi r es pr ompt  di scl osur e t o 
t he cour t  or  ot her  appr opr i at e aut hor i t y,  such as t he 
chi ef  pr osecut or  of  t he j ur i sdi ct i on wher e t he 
convi ct i on occur r ed.  I f  t he convi ct i on was obt ai ned i n 
t he pr osecut or ' s j ur i sdi ct i on,  par agr aph ( g)  r equi r es 
t he pr osecut or  t o exami ne t he evi dence and under t ake 
f ur t her  i nvest i gat i on t o det er mi ne whet her  t he 
def endant  i s i n f act  i nnocent  or  make r easonabl e 
ef f or t s t o cause anot her  appr opr i at e aut hor i t y t o 
under t ake t he necessar y i nvest i gat i on,  and t o pr ompt l y 
di scl ose t he evi dence t o t he cour t  and,  absent  cour t -
aut hor i zed del ay,  t o t he def endant .  Consi st ent  wi t h 
t he obj ect i ves of  Rul es 4. 2 and 4. 3,  di scl osur e t o a 
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r epr esent ed def endant  must  be made t hr ough t he 
def endant ' s counsel ,  and,  i n t he case of  an 
unr epr esent ed def endant ,  woul d or di nar i l y  be 
accompani ed by a r equest  t o a cour t  f or  t he 
appoi nt ment  of  counsel  t o assi st  t he def endant  i n 
t aki ng such l egal  measur es as may be appr opr i at e.  

 
[ 8]  Under  par agr aph ( h) ,  once t he pr osecut or  

knows of  c l ear  and convi nci ng evi dence t hat  t he 
def endant  was convi ct ed of  an of f ense t hat  t he 
def endant  di d not  commi t ,  t he pr osecut or  must  seek t o 
r emedy t he convi ct i on.  Necessar y st eps may i ncl ude 
di scl osur e of  t he evi dence t o t he def endant ,  
r equest i ng t hat  t he cour t  appoi nt  counsel  f or  an 
unr epr esent ed i ndi gent  def endant  and,  wher e 
appr opr i at e,  not i f y i ng t he cour t  t hat  t he pr osecut or  
has knowl edge t hat  t he def endant  di d not  commi t  t he 
of f ense of  whi ch t he def endant  was convi ct ed.  

 
[ 9]  A pr osecut or ' s i ndependent  j udgment ,  made i n 

good f ai t h,  t hat  t he new evi dence i s not  of  such 
nat ur e as t o t r i gger  t he obl i gat i ons of  sect i ons ( g)  
and ( h) ,  t hough subsequent l y det er mi ned t o have been 
er r oneous,  does not  const i t ut e a v i ol at i on of  t hi s 
Rul e.   

 

I T I S ORDERED t hat  not i ce of  t hi s amendment  of  SCR 20: 3. 8 

be gi ven by a s i ngl e publ i cat i on of  a copy of  t hi s or der  i n t he 

of f i c i al  st at e newspaper  and i n an of f i c i al  publ i cat i on of  t he 

St at e Bar  of  Wi sconsi n.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 17t h day of  June,  2009.  

 
BY THE COURT:  
 
 
 
Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  
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