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In the matter of the amendnent of SCR 40.08 Fl LED
relating to adverse determ nations of bar
applicants' character and fitness.
MAR 1, 2011

A. John Voel ker
Acting derk of
Supreme Court
Madi son, W

On April 1, 2008, the Board of Bar Exam ners by its fornmer
director, John E. Kosobucki, petitioned this court for an order
anendi ng Suprene Court Rule (SCR) 40.08 relating to adverse
determ nation of a bar applicant's character and fitness. An
anended petition was filed on July 24, 2008. A public hearing
on the petition was held on Friday, February 26, 2010. A second
anended petition was filed on October 22, 2010, by BBE Director
Jacquel ynn Rot hst ei n. A public hearing on the second anended
petition was held on Wdnesday, January 12, 2011

Upon consideration of matters presented at the public
hearing and submssions made in response to the proposed
anendnent, the court adopted the second amended petition wth
nodi fications.

IT IS ORDERED that effective April 1, 2011, SCR 40.08 is

repeal ed and recreated to read:



No. 08-11

SCR 40. 08 Adverse determ nation

(1) At Risk Notice. Before declining to certify an
applicant's satisfaction of requirements under this chapter, the
board shall notify the applicant in witing of the basis for its
notice that the application is at risk of being denied. The
board's notice shall provide that, except as to failure of the bar
exam nation under SCR 40.04, the applicant may challenge the at
risk notice upon filing a witten request for a hearing and
statenment responding to the board s noti ce. The board's notice
shall contain a statement identifying the date of mailing. The
board shall serve the notice on the applicant by mail to the | ast
address furnished by the applicant in witing to the board.

(2) Applicant’s Request for Hearing and Response. (a)
Wthin 30 days of the date of mailing of an at risk notice, the
applicant nmay challenge the at risk notice by filing any of the
fol | ow ng:

1. A witten request for a hearing and a statenent setting
forth the grounds on which the board's at risk notice should be
reversed

2. Awitten supplenent to the record.

(b) If the applicant does not request a hearing or file a
supplement to the record within 30 days, a subsequent adverse
determ nation by the board becones final and the applicant may

not seek review under sub. (6) or (7).
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(3) Scheduling of Hearing. The board shall grant a hearing
upon the applicant's tinely and witten request.

(4) Notice of Hearing. The board shall provide witten
notice of the hearing at l|east 30 days prior to the hearing date.
The notice shall state the tine and place of the hearing and the
i ssues to be considered. The notice shall advise the applicant
that he or she may be represented by counsel and present evidence.

(5) Board's decision on certification of application. The
board shall notify the applicant of its decision by nmailing a copy
to the applicant at the |ast address furnished by the applicant in
witing to the board. The board's decision shall contain a
statenent identifying the date of mailing. A decision that is an
adverse determnation by the board shall include findings of fact
and conclusions of law and shall be final, unless the applicant
tinely files a review under sub. (6) or (7). A decision to
certify that the applicant has satisfied the requirenents of this
chapter by the board does not require findings of fact and
concl usi ons of | aw.

(6) Review by board. An applicant may seek review of a
decision that is an adverse determnation by filing a witten
request with the board within 30 days of the date of mailing of
the adverse determ nation. A request for review shall be granted
only on the basis of a material error of law or fact, or the
di scovery of new evidence sufficiently strong to reverse the
adverse determ nation. The board shall notify the applicant of
its decision by mailing a copy to the applicant at the |ast

address furnished by the applicant in witing to the board. The
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board’s decision shall contain a statenent identifying the date
of mailing.

(7) Review by supreme court. An applicant nay seek review
of a decision that is an adverse determnation by filing a
petition for review with the suprene court and serving a copy on
the board within 30 days of the date of mailing of the board's
adverse determ nation. However, if the applicant has filed a
timely request for review under sub. (6), the deadline for
seeking review by the suprenme court shall be within 30 days of
the date of muiling of the board s disposition of the
applicant's request to review.

IT IS FURTHER ORDERED that within 6 nonths of the date of
this order, the board of bar exam ners shall ensure that the
rules of the board of bar exam ners, SCR ch. 40 Appendix, are
consistent with this order.

IT I'S FURTHER ORDERED that notice of this anendnment of
Suprene Court Rule 40.08 be given by a single publication of a
copy of this order in the official state newspaper and in an
official publication of the State Bar of W sconsin.

Dat ed at Madi son, Wsconsin, this 1st day of March, 2011.

BY THE COURT:

A. John Voel ker
Acting Cerk of Supreme Court
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