
 

2011 WI  14
 

SUPREME COURT OF WI SCONSI N 
 

    
  NOTI CE 

Thi s or der  i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The 
f i nal  ver si on wi l l  appear  i n t he 
bound vol ume of  t he of f i c i al  
r epor t s.  
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On Apr i l  1,  2008,  t he Boar d of  Bar  Exami ner s by i t s f or mer  

di r ect or ,  John E.  Kosobucki ,  pet i t i oned t hi s cour t  f or  an or der  

amendi ng Supr eme Cour t  Rul e ( SCR)  40. 08 r el at i ng t o adver se 

det er mi nat i on of  a bar  appl i cant ' s char act er  and f i t ness.   An 

amended pet i t i on was f i l ed on Jul y 24,  2008.   A publ i c hear i ng 

on t he pet i t i on was hel d on Fr i day,  Febr uar y 26,  2010.   A second 

amended pet i t i on was f i l ed on Oct ober  22,  2010,  by BBE Di r ect or  

Jacquel ynn Rot hst ei n.   A publ i c hear i ng on t he second amended 

pet i t i on was hel d on Wednesday,  Januar y 12,  2011.  

Upon consi der at i on of  mat t er s pr esent ed at  t he publ i c 

hear i ng and submi ssi ons made i n r esponse t o t he pr oposed 

amendment ,  t he cour t  adopt ed t he second amended pet i t i on wi t h 

modi f i cat i ons.  

I T I S ORDERED t hat  ef f ect i ve Apr i l  1,  2011,  SCR 40. 08 i s 

r epeal ed and r ecr eat ed t o r ead:  
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SCR 40. 08 Adver se det er mi nat i on.  

( 1)  At  Ri sk Not i ce.   Bef or e decl i ni ng t o cer t i f y an 

appl i cant ' s sat i sf act i on of  r equi r ement s under  t hi s chapt er ,  t he 

boar d shal l  not i f y t he appl i cant  i n wr i t i ng of  t he basi s f or  i t s  

not i ce t hat  t he appl i cat i on i s at  r i sk of  bei ng deni ed.   The 

boar d' s not i ce shal l  pr ovi de t hat ,  except  as t o f ai l ur e of  t he bar  

exami nat i on under  SCR 40. 04,  t he appl i cant  may chal l enge t he at  

r i sk not i ce upon f i l i ng a wr i t t en r equest  f or  a hear i ng and 

st at ement  r espondi ng t o t he boar d' s not i ce.   The boar d' s not i ce 

shal l  cont ai n a st at ement  i dent i f yi ng t he dat e of  mai l i ng.  The 

boar d shal l  ser ve t he not i ce on t he appl i cant  by mai l  t o t he l ast  

addr ess f ur ni shed by t he appl i cant  i n wr i t i ng t o t he boar d.  

( 2)  Appl i cant ’ s Request  f or  Hear i ng and Response.         ( a)  

Wi t hi n 30 days of  t he dat e of  mai l i ng of  an at  r i sk not i ce,  t he 

appl i cant  may chal l enge t he at  r i sk not i ce by f i l i ng any of  t he 

f ol l owi ng:   

1.   A wr i t t en r equest  f or  a hear i ng and a st at ement  set t i ng 

f or t h t he gr ounds on whi ch t he boar d' s at  r i sk not i ce shoul d be 

r ever sed.   

2.  A wr i t t en suppl ement  t o t he r ecor d.    

( b)  I f  t he appl i cant  does not  r equest  a hear i ng or  f i l e a 

suppl ement  t o t he r ecor d wi t hi n 30 days,  a subsequent  adver se 

det er mi nat i on by t he boar d becomes f i nal  and t he appl i cant  may 

not  seek r evi ew under  sub.  ( 6)  or  ( 7) .  
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( 3)  Schedul i ng of  Hear i ng.   The boar d shal l  gr ant  a hear i ng 

upon t he appl i cant ' s t i mel y and wr i t t en r equest .    

( 4)  Not i ce of  Hear i ng.   The boar d shal l  pr ovi de wr i t t en 

not i ce of  t he hear i ng at  l east  30 days pr i or  t o t he hear i ng dat e.   

The not i ce shal l  st at e t he t i me and pl ace of  t he hear i ng and t he 

i ssues t o be consi der ed.   The not i ce shal l  advi se t he appl i cant  

t hat  he or  she may be r epr esent ed by counsel  and pr esent  evi dence.    

( 5)  Boar d’ s deci si on on cer t i f i cat i on of  appl i cat i on.   The 

boar d shal l  not i f y t he appl i cant  of  i t s deci si on by mai l i ng a copy 

t o t he appl i cant  at  t he l ast  addr ess f ur ni shed by t he appl i cant  i n 

wr i t i ng t o t he boar d.   The boar d' s deci si on shal l  cont ai n a 

st at ement  i dent i f yi ng t he dat e of  mai l i ng.   A deci si on t hat  i s an 

adver se det er mi nat i on by t he boar d shal l  i ncl ude f i ndi ngs of  f act  

and concl usi ons of  l aw and shal l  be f i nal ,  unl ess t he appl i cant  

t i mel y f i l es a r evi ew under  sub.  ( 6)  or  ( 7) .    A deci si on t o 

cer t i f y t hat  t he appl i cant  has sat i sf i ed t he r equi r ement s of  t hi s 

chapt er  by t he boar d does not  r equi r e f i ndi ngs of  f act  and 

concl usi ons of  l aw.  

 ( 6)  Revi ew by boar d.   An appl i cant  may seek r evi ew of  a 

deci si on t hat  i s an adver se det er mi nat i on by f i l i ng a wr i t t en 

r equest  wi t h t he boar d wi t hi n 30 days of  t he dat e of  mai l i ng of  

t he adver se det er mi nat i on.   A r equest  f or  r evi ew shal l  be gr ant ed 

onl y on t he basi s of  a mat er i al  er r or  of  l aw or  f act ,  or  t he 

di scover y of  new evi dence suf f i c i ent l y st r ong t o r ever se t he 

adver se det er mi nat i on.   The boar d shal l  not i f y t he appl i cant  of  

i t s  deci s i on by mai l i ng a copy t o t he appl i cant  at  t he l ast  

addr ess f ur ni shed by t he appl i cant  i n wr i t i ng t o t he boar d.   The 
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boar d’ s deci s i on shal l  cont ai n a st at ement  i dent i f y i ng t he dat e 

of  mai l i ng.  

( 7)  Revi ew by supr eme cour t .   An appl i cant  may seek r evi ew 

of  a deci si on t hat  i s an adver se det er mi nat i on by f i l i ng a 

pet i t i on f or  r ev i ew wi t h t he supr eme cour t  and ser vi ng a copy on 

t he boar d wi t hi n 30 days of  t he dat e of  mai l i ng of  t he boar d' s 

adver se det er mi nat i on.   However ,  i f  t he appl i cant  has f i l ed a 

t i mel y r equest  f or  r evi ew under  sub.  ( 6) ,  t he deadl i ne f or  

seeki ng r evi ew by t he supr eme cour t  shal l  be wi t hi n 30 days of  

t he dat e of  mai l i ng of  t he boar d’ s di sposi t i on of  t he 

appl i cant ' s r equest  t o r evi ew.    

I T I S FURTHER ORDERED t hat  wi t hi n 6 mont hs of  t he dat e of  

t hi s or der ,  t he boar d of  bar  exami ner s shal l  ensur e t hat  t he 

r ul es of  t he boar d of  bar  exami ner s,  SCR ch.  40 Appendi x,  ar e 

consi st ent  wi t h t hi s or der .  

I T I S FURTHER ORDERED t hat  not i ce of  t hi s amendment  of  

Supr eme Cour t  Rul e 40. 08 be gi ven by a s i ngl e publ i cat i on of  a 

copy of  t hi s or der  i n t he of f i c i al  st at e newspaper  and i n an 

of f i c i al  publ i cat i on of  t he St at e Bar  of  Wi sconsi n.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 1st  day of  Mar ch,  2011.  

 
BY THE COURT:  
 
 
 
A.  John Voel ker  
Act i ng Cl er k of  Supr eme Cour t  
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