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On Monday,  Oct ober  18,  2010,  t he cour t  conduct ed a publ i c 

hear i ng t o r evi ew t he oper at i on of  Wi s.  St at .  § 801. 54 gover ni ng t he 

di scr et i onar y t r ansf er  of  cases t o t r i bal  cour t .   See S.  Ct .  Or der  

07- 11,  2008 WI  114 ( i ssued Jul .  31,  2008,  ef f .  Jan.  1,  2009)  

( Roggensack,  J. ,  di ssent i ng) ,  as amended by S.  Ct .  Or der  07- 11A,  2009 

WI  63 ( i ssued Jul .  1,  2009,  ef f .  Jul .  1,  2009)  ( Roggensack,  J. ,  

di ssent i ng) .   A number  of  i ndi vi dual s submi t t ed wr i t t en st at ement s and 

pr ovi ded t est i mony at  t he publ i c hear i ng.   At  t he ensui ng open 

admi ni st r at i ve conf er ence t he maj or i t y of  t he cour t  concur r ed t hat  t he 

r ul e was oper at i ng as expect ed and t hat  no act i on was r equi r ed.   The 

maj or i t y of  t he cour t  vot ed t o conduct  anot her  r evi ew of  t he r ul e i n 

f i ve year s.   Just i ce Pat i ence Dr ake Roggensack st at ed her  cont i nui ng 

concer ns about  t he const i t ut i onal i t y of  t he r ul e as set  f or t h i n her  

di ssent  t o t hi s or der .   Ther ef or e,   
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I T I S ORDERED t hat  t he c i r cui t  cour t s,  t r i bal  cour t s,  l i t i gant s,  

and at t or neys af f ect ed by t hi s r ul e shal l  advi se t he cour t ,  i n 

wr i t i ng,  r egar di ng t hei r  exper i ence of  t hi s r ul e on or  bef or e 

Januar y 1,  2016.  

I T I S FURTHER ORDERED t hat  not i ce of  t hi s or der  on t he r evi ew of  

t he oper at i on of  Wi s.  St at .  § 801. 54 gover ni ng t he di scr et i onar y 

t r ansf er  of  cases t o t r i bal  cour t  be gi ven by a s i ngl e publ i cat i on of  

a copy of  t hi s or der  i n t he of f i c i al  st at e newspaper  and i n an 

of f i c i al  publ i cat i on of  t he St at e Bar  of  Wi sconsi n.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 1st  day of  Jul y,  2011.  

 
BY THE COURT:  
 
 
 
A.  John Voel ker  
Act i ng Cl er k of  Supr eme Cour t  
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¶1 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   A 

maj or i t y of  t hi s cour t  chooses t o c l ose t he cour t s of  Wi sconsi n 

t o t hose l awf ul l y ent i t l ed t o t hei r  use i n or der  t o accommodat e 

t he desi r es of  Nat i ve Amer i can Tr i bes,  who seek t o expand t he 

subj ect  mat t er  j ur i sdi ct i on of  t hei r  t r i bal  cour t s.   I n 

accommodat i ng t he wi shes of  Nat i ve Amer i can Tr i bes,  a maj or i t y  

of  t hi s cour t  di sr egar ds t he ef f ect  t hat  i t s  dec i s i on has on t he 

f undament al  const i t ut i onal  r i ght s of  Wi sconsi n c i t i zens who have 

chosen Wi sconsi n c i r cui t  cour t s as t hei r  f or um.   I n 

accommodat i ng t he wi shes of  Nat i ve Amer i can Tr i bes,  a maj or i t y  

of  t hi s cour t  has abandoned ci t i zens t o t r i bal  cour t s t hat  ar e 

not  obl i ged t o f ol l ow ei t her  t he Uni t ed St at es Const i t ut i on or  

t he Wi sconsi n Const i t ut i on.   I n accommodat i ng t he wi shes of  

Nat i ve Amer i can Tr i bes,  a maj or i t y of  t hi s cour t  cont r avenes t he 

oat h of  of f i ce t hat  each j ust i ce t ook t o pr ot ect  t he 

Const i t ut i on of  t he Uni t ed St at es and t he Const i t ut i on of  t he 

St at e of  Wi sconsi n.   I n accommodat i ng t he wi shes of  Nat i ve 

Amer i can Tr i bes,  a maj or i t y of  t hi s cour t  has engi neer ed 

l egi s l at i on t hat  changes t he subst ant i ve r i ght s of  t he 

l i t i gant s;  and t her ef or e,  i s  i n excess of  t hi s cour t ' s  r ul e-

maki ng aut hor i t y gr ant ed by t he l egi s l at ur e i n Wi s.  St at .  

§ 751. 12.    

¶2 I  have gr eat  r espect  f or  Nat i ve Amer i can Tr i bes and 

t he ver y val uabl e cont r i but i ons t hat  t r i bal  cour t s make t o t he 

admi ni st r at i on of  j ust i ce.   However ,  t hat  r espect  cannot  

over come my const i t ut i onal  obl i gat i ons t o c i t i zens or  expand t he 
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aut hor i t y gr ant ed by Wi s.  St at .  § 751. 12.   Accor di ngl y,  I  

r espect f ul l y di ssent .    

I .   BACKGROUND 

¶3 On Jul y 1,  2008,  a maj or i t y of  t hi s cour t  l egi s l at ed 

t o cr eat e Wi s.  St at .  § 801. 54,  whi ch per mi t s t he t r ansf er  of  

c i v i l  cases pendi ng i n Wi sconsi n c i r cui t  cour t s t o t r i bal  

cour t s,  over  t he obj ect i ons t o t r ansf er  of  t r i bal  member s and 

nonmember s.   S.  Ct .  Or der  07- 11,  307 Wi s.  2d xvi i ,  xxi  ( ef f .  

Jul y 31,  2008) .   I  di ssent ed f r om t hat  or der .   I d.  at  xxi i i .   I  

di d so because:   ( 1)  t r i bal  cour t  concur r ent  subj ect  mat t er  

j ur i sdi ct i on r ar el y exi st s when nonmember s ar e par t i es;  ( 2)  

§ 801. 54 gi ves no gui dance on t he st andar ds t o be appl i ed i n 

eval uat i ng whet her  t r i bal  cour t s have concur r ent  subj ect  mat t er  

j ur i sdi ct i on;  and ( 3)  § 801. 54 cont r avenes Wi s.  St at .  

§ 751. 12( 1)  by al t er i ng subst ant i ve r i ght s of  t he par t i es t o 

c i v i l  l i t i gat i on.   I d.    

¶4 On Jul y 1,  2009,  a maj or i t y  of  t hi s cour t  ext ended 

t r i bal  cour t  j ur i sdi ct i on over  t r i bal  member s and nonmember s 

f ur t her  by per mi t t i ng t he t r ansf er  of  " post - j udgment  chi l d 

suppor t ,  cust ody or  pl acement  pr ovi s i on of  an act i on i n whi ch 

t he st at e i s a r eal  par t y i n i nt er est  pur suant  t o s.  767. 205( 2)  

t o a t r i bal  cour t  l ocat ed i n Wi sconsi n. "   S.  Ct .  Or der  07- 11A,  

316 Wi s.  2d x i i i  ( ef f .  Jul y 1,  2009 as Wi s.  St at .  § 801. 54( 2m) ) .   

These t r ansf er s ar e done wi t hout  t he r equi r ement  of  a hear i ng i n 

t he c i r cui t  cour t  t o det er mi ne whet her  t her e i s concur r ent  

subj ect  mat t er  j ur i sdi ct i on i n t r i bal  cour t s.   I d.   Once agai n,  

I  di ssent ed,  i d.  at  xx,  and was i gnor ed by a maj or i t y of  t hi s 



No.   Rul e 07- 11B. pdr  

 

5 
 

cour t  who el evat ed t he wi shes of  Nat i ve Amer i can Tr i bes over  t he 

const i t ut i onal  r i ght s of  t he c i t i zens who have chosen Wi sconsi n 

cour t s as t hei r  f or um.    

¶5 Today a maj or i t y of  t hi s cour t  af f i r ms t he expanded 

pot ent i al  f or  i nf r i ngement  of  t he const i t ut i onal  r i ght s of  

t r i bal  member s and nonmember s by cont i nui ng t he nonconsensual  

t r ansf er s i nt o t r i bal  cour t s f or  t hose who have chosen t he 

ci r cui t  cour t s of  Wi sconsi n.   S.  Ct .  Or der  07- 11B ( ef f .  Jul y 1,  

2011) .   Agai n,  I  di ssent .    

¶6 Who l ooks out  f or  t he unr epr esent ed l i t i gant  whose 

const i t ut i onal  r i ght s ar e not  r epr esent ed i n t r i bal  cour t ?  Who 

l ooks out  f or  t he unr epr esent ed l i t i gant  when t he t r i bal  cour t  

t hat  wi l l  j udge a nonmember ' s case combi nes l aw and t r i bal  

r el i gi on and i t  i s  not  t he nonmember ' s r el i gi on?  Appar ent l y no 

Wi sconsi n cour t ,  i ncl udi ng t hi s one.    

I I .   DI SCUSSI ON 

¶7 Today' s or der  i s an af f i r mat i on of  t he depr i vat i on of  

t he r i ght s of  l i t i gant s i n cases i nvol v i ng chi l d cust ody,  chi l d 

pl acement  and chi l d suppor t ,  as t hese l i t i gant s ar e t r ansf er r ed 

i nt o t r i bal  cour t s wi t hout  t hei r  consent  and wi t hout  a hear i ng 

i n c i r cui t  cour t  pr i or  t o t he t r ansf er .   Thi s cour t  i s  f ond of  

sayi ng t hat  no r i ght  i s  mor e f undament al  t han t he r i ght s of  a 

par ent  t o t he car e and cust ody of  hi s or  her  chi l d.   Dane Cnt y.  

Dep' t  of  Human Ser vs.  v.  Ponn P. ,  2005 WI  32,  ¶22 n. 5,  279 

Wi s.  2d 169,  694 N. W. 2d 344.   Appar ent l y,  a maj or i t y of  t hi s 

cour t  f or get s i t s own j ur i spr udence when i t  sui t s i t s pur poses 

t o do so.   Thi s maj or i t y does not  make even an at t empt  t o 
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addr ess t he f undament al  r i ght s i t  assi gns t o t r i bal  cour t s,  over  

whi ch cour t s t hi s cour t  has no j ur i sdi ct i on.    

A.   Const i t ut i onal  Concer ns 

¶8 Chi l d cust ody and chi l d pl acement  deci s i ons i nvol ve 

t he most  f undament al  of  const i t ut i onal  r i ght s:   t he r i ght  t o t he 

car e and cust ody of  one' s chi l dr en.   St anl ey v.  I l l i noi s,  405 

U. S.  645,  651 ( 1972) ;  St at e v.  Shi r l ey E. ,  2006 WI  129,  ¶¶23- 24,  

298 Wi s.  2d 1,  724 N. W. 2d 623.    

¶9 The f undament al  r i ght s of  par ent s ar e pr ot ect ed by t he 

Due Pr ocess Cl ause of  t he Four t eent h Amendment ,  Meyer  v.  

Nebr aska,  262 U. S.  390,  399 ( 1923) ,  and t he Equal  Pr ot ect i on 

Cl ause of  t he Four t eent h Amendment ,  Ski nner  v.  Okl ahoma,  316 

U. S.  535,  541 ( 1942) .   However ,  t hese amendment s t o Wi s.  St at .  

§ 801. 54 ar e cont r ar y t o our  obl i gat i on t o uphol d t he 

Const i t ut i ons of  t he Uni t ed St at es and t he St at e of  Wi sconsi n.  

¶10 As t he Uni t ed St at es Supr eme Cour t  r epeat edl y  has 

expl ai ned,  t he Uni t ed St at es Const i t ut i on i s not  bi ndi ng on 

t r i bal  cour t s.   Pl ai ns Commer ce Bank v.  Long Fami l y Land & 

Cat t l e Co. ,  128 S.  Ct .  2709,  2724 ( 2008)  ( c i t i ng Tal t on v.  

Mayes,  163 U. S.  376,  382- 85 ( 1896) ) .   However ,  l i t i gant s i n 

Wi sconsi n cour t s  ar e pr ot ect ed by t he Uni t ed St at es Const i t ut i on 

and t he Wi sconsi n Const i t ut i on.   See Dep' t  of  Admi n.  v.  WERC,  90 

Wi s.  2d 426,  434- 35,  280 N. W. 2d 150 ( 1979) .   The Const i t ut i ons 

pr ovi de t he f r amewor k i n whi ch t he cour t s of  t he St at e of  

Wi sconsi n ar e obl i gat ed t o oper at e.   See St at e v.  Cockr el l ,  2007 

WI  App 217,  ¶34 n. 10,  306 Wi s.  2d 52,  741 N. W. 2d 267.   That  

const i t ut i onal  f r amewor k i ncl udes t he Uni t ed St at es 
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Const i t ut i on' s Bi l l  of  Ri ght s and t he Wi sconsi n Const i t ut i on' s 

Decl ar at i on of  Ri ght s.   Hel gel and v.  Wi s.  Muni c i pal i t i es,  2008 

WI  9,  ¶13,  307 Wi s.  2d 1,  745 N. W. 2d 1.   However ,  as separ at e 

sover ei gns ant edat i ng t he Const i t ut i ons,  I ndi an t r i bes have 

" hi st or i cal l y been r egar ded as unconst r ai ned by t hose [ f eder al ]  

const i t ut i onal  pr ovi s i ons f r amed speci f i cal l y as l i mi t at i ons on 

f eder al  or  st at e aut hor i t y. "   Sant a Cl ar a Puebl o v.  Mar t i nez,  

436 U. S.  49,  56 ( 1978) .    

¶11 I n consi der i ng t he nonconsensual  t r ansf er s of  chi l d 

cust ody and chi l d pl acement  i ssues t o t r i bal  cour t s,  i t  i s  al so 

i mpor t ant  t o not e t hat  bot h t he Uni t ed St at es Const i t ut i on and 

t he Wi sconsi n Const i t ut i on r equi r e t he separ at i on of  chur ch and 

st at e.   U. S.  Const .  amend.  I ;  Wi s.  Const .  ar t .  I ,  § 18.   

Separ at i on of  chur ch and st at e i s one of  t he basi c t enet s of  our  

democr acy.   However ,  t r i bal  cour t s do not  separ at e chur ch and 

st at e;  i nst ead,  t r i bal  cour t s i mpose t hei r  r el i gi ous val ues as 

cust om and t r adi t i on t hat  i nf or ms t he t r i bal  cour t s '  v i ew of  t he 

l aw. 1   

¶12 Wi sconsi n cour t s have no power  t o r evi ew deci s i ons on 

chi l d cust ody,  chi l d suppor t  or  chi l d pl acement  made af t er  

t r ansf er  t o t r i bal  cour t  because t hose deci s i ons wi l l  be made by 

an i ndependent  sover ei gn not  account abl e t o Wi sconsi n cour t s.   

Even f eder al  cour t s cannot  r evi ew t r i bal  cour t  deci s i ons i n t he 

                                                 
1 Tr i bal  Law and Or der  Act  of  2008:   Hear i ng Bef or e t he S.  

Comm.  On I ndi an Af f ai r s,  1- 2 ( Jul y 24,  2008)  ( st at ement  of  Roman 
J.  Dur an,  Vi ce Pr esi dent ,  Nat i onal  Amer i can I ndi an Cour t  Judges 
Associ at i on) .  
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nor mal  cour se of  a f eder al  cour t  r evi ew.   Dur o v.  Rei na,  495 

U. S.  676,  709 ( 1990)  ( Br ennan,  J. ,  di ssent i ng) .   I nst ead,  

f eder al  r evi ew of  t r i bal  cour t  deci s i ons i s pr ovi ded by a 

separ at e act i on f or  habeas cor pus.   I d.    

¶13 Thi s l ack of  di r ect  r evi ew of  t r i bal  cour t  dec i s i ons 

i s a s i gni f i cant  depr i vat i on of  guar ant eed pr ocedur al  r i ght s.   

As Just i ce Kennedy r ecogni zed,  " [ t ] he pol i t i cal  f r eedom 

guar ant eed t o c i t i zens by t he f eder al  st r uct ur e i s a l i ber t y 

bot h di st i nct  f r om and ever y bi t  as i mpor t ant  as t hose f r eedoms 

guar ant eed by t he Bi l l  of  Ri ght s . "   Uni t ed St at es v.  Lar a,  541 

U. S.  193,  214 ( 2004)  ( Kennedy,  J. ,  concur r i ng) .    

¶14 Not i ce of  t r ansf er  t o a t r i bal  cour t  t o unr epr esent ed 

par ent s pr esumes bot h t hat  t he par ent s know how t hei r  i nt er est s  

wi l l  be addr essed i n t r i bal  cour t  and t hat  t hey wi l l  ask f or  a 

hear i ng i f  t hey want  one.   Nei t her  pr esumpt i on has mer i t .   

¶15 Fi r st ,  how wi l l  t he unr epr esent ed par ent  know what  

pr ocedur es and subst ant i ve r i ght s wi l l  be accor ded i n t r i bal  

cour t ?  I  do not  have t he answer s t o t hose quest i ons,  nor  does a 

maj or i t y of  t hi s cour t ,  al t hough I  r epeat edl y r equest ed t hat  t he 

cour t  get  t hi s i nf or mat i on bef or e Wi s.  St at .  § 801. 54 was 

enact ed on Jul y 1,  2008.    

¶16 Second,  i f  l i t i gant s do not  know how mat t er s  pr oceed 

i n t r i bal  cour t ,  how can t hey make an i nf or med deci s i on about  

whet her  t o r equest  a hear i ng bef or e t he t r ansf er  and how can 

t hey know what  concer ns t o br i ng t o t he c i r cui t  cour t  i f  t hey do 

r equest  a hear i ng?   
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¶17 The pr ocess t he maj or i t y has est abl i shed r uns 

r oughshod over  t he const i t ut i onal  r i ght s of  par ent s.   St anl ey,  

405 U. S.  at  656- 57 ( i nst r uct i ng t hat  ef f i c i ent  pr ocedur es cannot  

t r ump t he const i t ut i onal  r i ght s of  par ent s) .   Fur t her mor e,  t he 

genesi s of  t he t r i bes'  pet i t i on f or  t he second amendment  t o Wi s.  

St at .  § 801. 54,  whi ch a maj or i t y  af f i r ms t oday,  was asser t ed t o 

be t he t r i bes'  desi r e t o col l ect  f eder al  f unds t hat  wi l l  be 

f or t hcomi ng i f  t he t r i bes est abl i shed mechani sms f or  t he 

col l ect i on of  del i nquent  chi l d suppor t .    

¶18 I f  t hat  wer e t he r eason f or  Nat i ve Amer i can Tr i bes'  

r equest  f or  t hi s l egi s l at i on,  i t  was not  necessar y t o t hat  

pur pose t o connect  chi l d cust ody and chi l d pl acement  deci s i ons 

t o t he col l ect i on of  chi l d suppor t .   Fur t her mor e,  maki ng t hat  

connect i on i mpact s t he most  f undament al  of  const i t ut i onal  

r i ght s,  t he r i ght  t o t he car e and cust ody of  one' s chi l d.    

B.   Concur r ent  Jur i sdi ct i on 

¶19 Tr i bal  cour t  concur r ent  subj ect  mat t er  j ur i sdi ct i on i s 

al most  non- exi st ent  when a nonmember  i s a par t y t o t he l awsui t .   

The Uni t ed St at es Supr eme Cour t  car ef ul l y expl ai ned t hat  i n i t s  

2008 deci s i on i n Pl ai ns Commer ce Bank.   Pl ai ns Commer ce Bank,  

128 S.  Ct .  at  2722.   A maj or i t y of  t hi s cour t  i gnor es Pl ai ns 

Commer ce Bank because i t  i s  cont r ar y t o t he wi shes of  Nat i ve 

Amer i can Tr i bes.    

¶20 Fur t her mor e,  i t  i s  beyond di sput e t hat  t r i bal  cour t  

subj ect  mat t er  j ur i sdi ct i on i s est abl i shed by f eder al  l aws and 

Uni t ed St at es Supr eme Cour t  pr ecedent .   Nat ' l  Far mer s Uni on I ns.  

Cos.  v.  Cr ow Tr i be of  I ndi ans,  471 U. S.  845,  851- 52 ( 1985) .   
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St at ed ot her wi se,  " whet her  a t r i bal  cour t  has adj udi cat i ve 

aut hor i t y over  nonmember s i s a f eder al  quest i on" ;  i t  i s  not  

deci ded under  st at e l aw or  t r i bal  l aw.   Pl ai ns Commer ce Bank,  

128 S.  Ct .  at  2716 ( c i t i ng I owa Mut .  I ns.  Co.  v.  LaPl ant e,  480 

U. S.  9,  15 ( 1987) ) .    

¶21 The Uni t ed St at es Supr eme Cour t  has expl ai ned t hat  

t r i bal  cour t  concur r ent  subj ect  mat t er  j ur i sdi ct i on i s ext r emel y 

l i mi t ed when nonmember s ar e among t he par t i es t o an act i on.   

Mont ana v.  Uni t ed St at es,  450 U. S.  544,  565- 66 ( 1981) .   The 

Uni t ed St at es Supr eme Cour t  r ecent l y has af f i r med t hat  t r i bal  

cour t  j ur i sdi ct i on over  nonmember s f or  conduct  t hat  occur s of f  

t r i bal  l and i s al most  nonexi st ent ,  havi ng been uphel d on onl y 

one occasi on.   Pl ai ns Commer ce Bank,  128 S.  Ct .  at  2722.   The 

Cour t  has al so sai d,  " [ T] r i bes do not ,  as a gener al  mat t er ,  

possess aut hor i t y over  non- I ndi ans who come wi t hi n t hei r  

bor der s:   ' [ T] he i nher ent  sover ei gn power s of  an I ndi an t r i be do 

not  ext end t o t he act i v i t i es of  nonmember s of  t he t r i be. ' "   I d.  

at  2718- 19 ( quot i ng Mont ana,  450 U. S.  at  565) .  

¶22 Even when nonmember  conduct  occur s on t r i bal  l and,  t he 

gener al  r ul e i s  t hat  t r i bes l ack subj ect  mat t er  j ur i sdi ct i on 

over  nonmember s.   Mont ana,  450 U. S.  at  565.   Tr i bes " may"  have 

concur r ent  subj ect  mat t er  j ur i sdi ct i on over  nonmember s:   ( 1)  t o 

" r egul at e .  .  .   t he act i v i t i es of  nonmember s who ent er  

consensual  r el at i onshi ps wi t h t he t r i be or  i t s member s,  t hr ough 

commer ci al  deal i ng,  cont r act s,  l eases,  or  ot her  ar r angement s, "  

and ( 2)  t o r egul at e nonmember  conduct  t hat  " t hr eat ens or  has 

some di r ect  ef f ect  on t he pol i t i cal  i nt egr i t y,  t he economi c 
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secur i t y,  or  t he heal t h or  wel f ar e of  t he t r i be. "   I d.  at  565-

66.   But  as t he Cour t ' s  r ecent  di scussi on of  Mont ana i n Pl ai ns 

Commer ce Bank shows,  t he t wo except i ons t o t he pr ecl usi on of  

subj ect  mat t er  j ur i sdi ct i on i n t r i bal  cour t s ar e not  t o be 

br oadl y i nt er pr et ed;  r at her ,  t hey ar e ext r emel y l i mi t ed.   Pl ai ns 

Commer ce Bank,  128 S.  Ct .  at  2720.  

¶23 I n Pl ai ns Commer ce Bank,  t r i bal  member s ( t he Longs)  

sued a nonmember  ( Pl ai ns Commer ce Bank)  i n t r i bal  cour t ,  

al l egi ng t hat  t he bank di scr i mi nat ed agai nst  t hem when i t  sol d 

pr oper t y.   I d.  at  2715- 16.   The Longs f ur t her  al l eged t hat  t he 

pr oper t y sal es had ar i sen di r ect l y f r om t hei r  pr eexi st i ng 

commer ci al  r el at i onshi p wi t h t he bank,  and accor di ngl y,  t he 

sal es f el l  wi t hi n t he f i r st  Mont ana except i on t o t he gener al  

r ul e t hat  t r i bes l ack j ur i sdi ct i on over  nonmember s.   I d.   The 

t r i bal  j ur y awar ded $750, 000 i n damages.   I d.  at  2716.   The bank 

t hen br ought  a decl ar at or y j udgment  act i on i n f eder al  cour t  

asser t i ng t hat  t he t r i bal  cour t  l acked subj ect  mat t er  

j ur i sdi ct i on t o adj udi cat e t he c l ai ms,  and t her ef or e,  t he 

j udgment  was voi d.   I d.    

¶24 The Supr eme Cour t  agr eed wi t h t he bank.   The Cour t  

began by expl ai ni ng t hat  t he sover ei gn power s of  t r i bes ar e 

l i mi t ed by v i r t ue of  t he t r i bes'  " i ncor por at i on i nt o t he 
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Amer i can r epubl i c. " 2  I d.  at  2719.   I n so i ncor por at i ng,  t he 

t r i bes gener al l y l ost  t he r i ght  t o gover n per sons comi ng wi t hi n 

t r i bal  t er r i t or y except  f or  t r i bal  member s. 3  I d.    

¶25 I n any at t empt  t o exer t  j ur i sdi ct i on over  nonmember s,  

" [ t ] he bur den r est s on t he t r i be t o est abl i sh one of  t he 

except i ons t o Mont ana' s gener al  r ul e"  t hat  pr ecl udes 

j ur i sdi ct i on over  nonmember s.   I d.  at  2720.   The bur den of  pr oof  

r est s wi t h t he t r i be t o est abl i sh t hat  concur r ent  j ur i sdi ct i on 

exi st s i n t r i bal  cour t  because of  t he gener al  r ul e t hat  a t r i bal  

cour t  does not  have subj ect  mat t er  j ur i sdi ct i on t o adj udi cat e 

c l ai ms i nvol v i ng nonmember s.    

¶26 Wi sconsi n St at .  § 801. 54 i s i n conf l i c t  wi t h t hat  

r equi r ement  of  f eder al  l aw because under  § 801. 54( 2) ,  a c i r cui t  

cour t  can t r ansf er  a case t o t r i bal  cour t  on i t s own mot i on.   

Ther ef or e,  a t r i be woul d not  be t he movi ng par t y  who car r i es t he 

                                                 
2 The cour t  i n Pl ai ns Commer ce Bank v.  Long Fami l y Land & 

Cat t l e Co. ,  128 S.  Ct .  2709,  2721 ( 2008) ,  c i t ed t wo l i mi t ed 
t ypes of  except i ons t hat  i nvol ved t he r egul at i on of  nonmember  
act i v i t i es on r eser vat i on l and " t hat  had a di scer ni bl e ef f ect  on 
t he t r i be or  i t s member s" :   Wi l l i ams v.  Lee,  358 U. S.  217 ( 1959)  
( concl udi ng t he t r i be had j ur i sdi ct i on over  a cont r act  di sput e 
bet ween a non- I ndi an and an I ndi an on t he r eser vat i on)  and 
Washi ngt on v.  Conf eder at ed Tr i bes of  t he Col v i l l e I ndi an 
Reser vat i on,  447 U. S.  134 ( 1980)  ( uphol di ng t r i bal  det er mi nat i on 
of  t he t axi ng aut hor i t y of  t he t r i be f or  act i v i t i es by non-
I ndi ans on r eser vat i on l and) .   The Cour t  c i t ed ot her  cases t hat  
al so uphel d t r i bal  det er mi nat i ons i nvol v i ng t axes f or  act i v i t i es  
wi t hi n t r i bal  l and.    

3 I n Pl ai ns Commer ce Bank,  t he Cour t  poi nt ed out  t hat  t r i bal  
cour t s l ack j ur i sdi ct i on over :   a " t or t  sui t  i nvol v i ng an 
acci dent  on non- t r i bal  l and" ;  t he r egul at i on of  " hunt i ng and 
f i shi ng on non- I ndi an f ee l and" ;  and t axat i on of  nonmember  
act i v i t i es on non- I ndi an f ee l and.   I d.  at  2722.    
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bur den t o pr ove t hat  t her e i s concur r ent  subj ect  mat t er  

j ur i sdi ct i on,  as i s r equi r ed by t he Uni t ed St at es Supr eme Cour t  

i n Pl ai ns Commer ce Bank.   The ci r cui t  cour t s of  Wi sconsi n cannot  

make a di scr et i onar y t r ansf er  t o t r i bal  cour t s,  sua spont e,  and 

st i l l  compl y wi t h t hi s aspect  of  f eder al  l aw.   St at ed ot her wi se,  

r equi r i ng t he t r i be t o pr ove t hat  t her e i s concur r ent  subj ect  

mat t er  j ur i sdi ct i on over  a l i t i gant  who i s not  a member  of  t he 

t r i be i s a pr er equi s i t e f or  t he exer ci se of  concur r ent  subj ect  

mat t er  j ur i sdi ct i on by t r i bal  cour t s.   Sect i on § 801. 54 i s 

cont r ar y t o f eder al  l aw when i t  r el i eves t he t r i bes of  t hi s 

bur den.    

¶27 The Uni t ed St at es Supr eme Cour t  al so has expl ai ned 

t hat  " a t r i be' s adj udi cat i ve j ur i sdi ct i on does not  exceed i t s 

l egi s l at i ve j ur i sdi ct i on. "   I d.  at  2720 ( i nt er nal  quot at i on 

omi t t ed) .   Thi s i s an i mpor t ant  pr i nci pl e because i f  a t r i be 

coul d not  pass a l aw t hat  bound t he conduct  and t he par t i es 

whose cl ai ms and def enses a t r i bal  cour t  at t empt s t o adj udi cat e,  

t hen t he t r i bal  cour t  l acks concur r ent  subj ect  mat t er  

j ur i sdi ct i on over  t hose cl ai ms and def enses. 4  I d.   Tr i bes do not  

have t he l egi s l at i ve j ur i sdi ct i on t o enact  a l aw t hat  wi l l  

est abl i sh a nonmember ' s chi l d cust ody and chi l d pl acement  r i ght s  

t o hi s or  her  chi l d.   See Jacobs v.  Jacobs,  138 Wi s.  2d 19,  26-

28,  405 N. W. 2d 668 ( Ct .  App.  1987) .    

                                                 
4 I n Pl ai ns Commer ce Bank,  t he t r i be l acked " t he c i v i l  

aut hor i t y t o r egul at e t he Bank' s sal e of  i t s  f ee l and, "  and 
t her ef or e,  t he t r i bal  cour t  coul d not  adj udi cat e t he 
c i r cumst ances under  whi ch t he l and sal es wer e made.   I d.  at  
2720- 21.  
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¶28 Fur t her mor e,  t he cont ent i on t hat  a cour t  l acks subj ect  

mat t er  j ur i sdi ct i on may be r ai sed at  any t i me,  even af t er  

j udgment .   See Ar baugh v.  Y&H Cor p. ,  546 U. S.  500,  506- 07 

( 2006) ;  see al so Fed.  R.  Ci v.  P.  12( h) ( 3) .   I n addi t i on,  subj ect  

mat t er  j ur i sdi ct i on cannot  be cr eat ed by wai ver  or  consent .   See 

Uni t ed St at es v.  Hazl ewood,  526 F. 3d 862,  864 ( 5t h Ci r .  2008) .   

C.   Wi sconsi n St at .  § 751. 12( 1)  

¶29 Thi s cour t ' s  power  t o l egi s l at e,  whi ch we speak of  as 

" r ul e- maki ng, "  i s  der i ved f r om Wi s.  St at .  § 751. 12( 1) ,  whi ch 

pr ovi des i n r el evant  par t :  

The st at e supr eme cour t  shal l ,  by r ul es 
pr omul gat ed by i t  f r om t i me t o t i me,  r egul at e 
pl eadi ng,  pr act i ce,  and pr ocedur e i n j udi c i al  
pr oceedi ngs i n al l  cour t s,  f or  t he pur poses of  
s i mpl i f y i ng t he same and of  pr omot i ng t he speedy 
det er mi nat i on of  l i t i gat i on upon i t s mer i t s.   The 
r ul es shal l  not  abr i dge,  enl ar ge,  or  modi f y t he 
subst ant i ve r i ght s of  any l i t i gant .  

( Emphasi s added. )  

¶30 Pr i or  t o t he cr eat i on of  Wi s.  St at .  § 801. 54,  al l  

l i t i gant s who sat i sf i ed t he st at ut or y pr ovi s i ons f or  

j ur i sdi ct i on i n Wi sconsi n cour t s had a st at ut or y  r i ght  t o avai l  

t hemsel ves of  t he Wi sconsi n cour t  syst em.   See Wi s.  St at .  

§ 801. 04.   Wi sconsi n' s open cour t house door s pr ovi de a 

s i gni f i cant ,  subst ant i ve r i ght  f or  t r i bal  member s as wel l  as 

nonmember s.   However ,  s i nce § 801. 54 has become ef f ect i ve,  t he 

cour t house door s of  Wi sconsi n have been c l osed t o some 

l i t i gant s,  bot h t r i bal  member s and nonmember s.   Thi s l i mi t at i on 

of  t he subst ant i ve r i ght s of  l i t i gant s i s cont r ar y t o t he 
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expr ess pr ovi s i ons of  Wi s.  St at .  § 751. 12( 1) ,  whi ch pr ovi des 

t hat  any st at ut e t hat  t hi s cour t  cr eat es " shal l  not  abr i dge,  

enl ar ge,  or  modi f y t he subst ant i ve r i ght s of  any l i t i gant . "   

I I I .   CONCLUSI ON 

¶31 I n concl usi on,  a maj or i t y of  t hi s cour t  chooses t o 

c l ose t he cour t s of  Wi sconsi n t o t hose l awf ul l y ent i t l ed t o 

t hei r  use i n or der  t o accommodat e t he desi r es of  Nat i ve Amer i can 

Tr i bes,  who seek t o expand t he subj ect  mat t er  j ur i sdi ct i on of  

t hei r  t r i bal  cour t s.   I n accommodat i ng t he wi shes of  Nat i ve 

Amer i can Tr i bes,  a maj or i t y of  t hi s cour t  di sr egar ds t he ef f ect  

t hat  i t s  deci s i on has on t he f undament al  const i t ut i onal  r i ght s 

of  Wi sconsi n c i t i zens who have chosen Wi sconsi n c i r cui t  cour t s  

as t hei r  f or ums.   I n accommodat i ng t he wi shes of  Nat i ve Amer i can 

Tr i bes,  a maj or i t y of  t hi s cour t  has abandoned ci t i zens t o 

t r i bal  cour t s t hat  ar e not  obl i ged t o f ol l ow ei t her  t he Uni t ed 

St at es Const i t ut i on or  t he Wi sconsi n Const i t ut i on.   I n 

accommodat i ng t he wi shes of  Nat i ve Amer i can Tr i bes,  a maj or i t y  

of  t hi s cour t  cont r avenes t he oat h of  of f i ce t hat  each j ust i ce 

t ook t o pr ot ect  t he Const i t ut i on of  t he Uni t ed St at es and t he 

Const i t ut i on of  t he St at e of  Wi sconsi n.   I n accommodat i ng t he 

wi shes of  Nat i ve Amer i can Tr i bes,  a maj or i t y of  t hi s cour t  has 

engi neer ed l egi s l at i on t hat  changes t he subst ant i ve r i ght s of  

t he l i t i gant s;  and t her ef or e,  i s  i n excess of  t hi s cour t ' s  r ul e-

maki ng aut hor i t y gr ant ed by t he l egi s l at ur e i n Wi s.  St at .  

§ 751. 12.    

¶32 I  have gr eat  r espect  f or  Nat i ve Amer i can Tr i bes and 

t he ver y val uabl e cont r i but i ons t hat  t r i bal  cour t s make t o t he 
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admi ni st r at i on of  j ust i ce.   However ,  t hat  r espect  cannot  

over come my const i t ut i onal  obl i gat i ons t o c i t i zens or  expand t he 

aut hor i t y gr ant ed by Wi s.  St at .  § 751. 12.   Accor di ngl y,  I  

r espect f ul l y di ssent .    

¶33 I  am aut hor i zed t o st at e t hat  Just i ce Annet t e 

Ki ngsl and Zi egl er  and Just i ce Mi chael  J.  Gabl eman j oi n i n t hi s 

di ssent .     
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