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326.01 Oaths, who may administer. (1) WITHIN THE STATE. An oath or affidavit 
required or authorized by law (except oaths to jurors and witnesses on a trial and such 
other oaths as are required by law to be taken before particular officers), may be taken 
before any judge, court commissioner, resident United States commissioner who has com
plied with section 235.19, clerk, deputy clerk or calendar clerk {If a court of record, no
tary public, town clerk, village clerk, city clerk, justice of the peace, police justice, county 
clerk or his deputy within the territory in which such officer is authorized to act; and, 
when certified by such officer to have been taken before him, may be read and used in any 
court and before any officer, board or commission. Oaths may be administered by any 
person mentioned in subsections (3) and (4) of section 325.01 to any witness examined 
before him. 

(2) WITHOUT THE STATE. Any oath or affidavit required or authorized by law may 
be taken in any other state, territory or district of the United States before any judge or 
commissioner of a court of record, master in chancery, notary public, justice of the peace 
or other officer authorized by the laws thereof to administer oaths, and in case the same 
shall have been properly certified by any such officer to have been taken before him, and 
shall have attached thereto a certificate of the clerk of a court of record of the county or 
district within which such oath or affidavit was taken, under the seal of his office, that the 
person whose name is subscribed to the jurat was, at the date thereof, such officer as he 
is therein represented to be, was empowered by law as such officer to administer the oath 
or affidavit, and that he believes the name so subscribed is the signature of such officer, 
such oath or affidavit may be read or used in any court within this state and before any 
officer, board or commission authorized to use or consider the same. Whenever any such 
oath or affidavit is certified by any notary public or clerk of a court of record and an im
pression of his official seal is thereto affixed no further attestation shall be necessary. [1933 
c. 253; 1933 c. 454 8.11] 

326.02 Duty to administer official and election oaths; no fees. (1) It shall be the 
duty of every person thereto authorized by law to administer and certify, on demand, any 
official oath and any oath required on any nomination paper, petition or other instrument 
used in the nomination or election of any candidate for public office, or in the submission 
of any question to a vote of the people. 

(2) No fee shall be charged by any officer for administering or certifying any official 
oath, or any oath to any person relative to his right to be registered or to vote. 

Note: Subsection (2) does not prohibit charging of fee for administering oath under 5.05 
(5) (b). 27 Atty. Gen. 187. 

326.025 [Renumbered, revised section 326.03 by Supreme Court Orroer, effective 
July 1) 1941J 

326.03 Testimonial oath; other oaths. (1) In all actions and special proceedings 
the witnesses shall be sworn before testifying, and the oath may be substantially in the 
following form: I swear that the testimony which I shall give in [here indicate the ac
tion, proceeding or matter on trial or being inquired into] shall be the truth, the 
whole truth and nothing but the truth, so help me God. 

(2) The oath shall be administered to each witness on coming to the stand and 
shall be then repeated aloud by the witness, word for word. 
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(3) Except the oath to witnesses in an action or special proceeding, any oath or 
affidavit required or authorized by law may be taken in any of the usual forms, and 
every person swearing, affirming or declaring in any such form shall be deemed to 
have been lawfully sworn. [Supreme Court Order, effective July 1, 1941] 

326.04 Affirmations. (1) Every person who shall declare that he has conscientious 
scruples against taking the oath, or swearing in the usual form, shall make his solemn 
declaration or affirmation, which may be in the following form: Do you sole=ly, sincerely 
and truly declare and affirm that the testimony you shall give in [here indicate the action, 
proceeding or matter on trial or being inquired into] shall be the truth, the whole truth 
and nothing but the truth; and this you do under the pains and penalties of perjury. 

(2) The assent to the affirmation by the person making it may be manifested by the 
uplifted hand. [Supreme Court Order, effective Jan. 1, 1937] 

326.05 Deposition, may be taken. (1) Depositions (including that of a party taken 
on his own behalf) may be taken to be used before any court, magistrate or any other 
person authorized to hear testimony, in any civil action, matter or proceeding whatever, 
or on any motion therein. 

(2) No deposition shall be taken before any officer or co=issioner who is the attorney 
or 'Of counsel for any party or person interested, or is himself otherwise interested in the 
action, matter or proceeding in or for which the deposition is taken, except by written CDn
sent of the parties. [Supreme Court Order, effective JUly 1, 1939'] 

326.06 Depositions in criminal cases. (1) In any criminal or quasi-criminal action 
Dr examination in a court of record or before a judge thereof, depositions may be taken 
when allowed by an order of the court or presiding judge; such order may be made only 
when the court or judge is satisfied that due diligence has been used in making such appli
cation, that the person whose deposition is wanted is a material witness, and is in i=i
nent danger of death, or that he resides without the state, or is to be without the state, at 
the time of the examination or the trial, and that his attendance cannot, by the use of due 
diligence, be procured upon the examination Dr the trial. Such application by the de
fendant shall be accompanied by proof of notice to the district attorney of the time and 
place it is to be presented; and such an application on the part of the state shall be ac
companied by proof of a like notice to the defendant or his attorney of record. The order 
shall direct whether the deposition shall be taken on oral or written interrogatories. 

(2) When the state procures such an order, its notice (in addition to what is required 
by section 326.09) shall inform the defendant that he is required to personally attend at 
the taking of such deposition, and that his failure so to do shall constitute a waiver of his 
right to face the witness whose deposition is to be taken; and failure to attend shall con
stitute such waiver unless the court or judge is satisfied, when the deposition is offered in 
evidence, that the defendant was physically unable to attend. If the defendant be not then 
in jail he shall be paid witness fees for travel and attendance; but, in case the defendant be 
in jail, the sheriff, at the request of the district attorney, shall at the expense of the county 
have the defendant in attendance at the taking of such deposition. If the defendant is in 
custody, leave to take such dep'Osition on behalf of the state shall not be granted, unless 
all states in which the sheriff will travel with the defendant in going to the place where such 
deposition is to be taken shall have conferred upon the officers of this state the right to 
hold and convey prisoners in and through them. 

Note: For compulsory attendance of wit- tution, nor art. XIV, of the United States 
nesses from without the state in criminal constitution. The stature is valid. State ex 
actions see 325.33. This section does not vio- reI. Drew v. Shaughnessy. 212 W 322, 249 
late sec. 7. art. I. of the Wisconsin consti- NW 522. 

326.07 Depositions when authorized. Except in the cases covered by section 326.06, 
the deposition of a witness may be taken when: 

(1) He shall live more than thirty miles from the place of trial or hearing of the 
action, proceeding or matter in which his testimony is wanted or beyond reach of the sub
puma of the court. 

(2) When he shall be about to go out of the state, not intending to return in time for 
the trial or hearing. 

(3) When he is so sick, infirm or aged as to make it probable that he will not be able 
to attend at the trial or hearing. 

(4) When he shall be a member of the legislature, if any committee of the same or the 
house of which he shall be a member, shall be in session, provided he waive his privilege. 

(5) When his testimony is material to any motion or other similar proceeding in any 
court of record, and he shall have refused to make affidavit of the facts, within his 
knowledge, in reference thereto. 

(6) When he has been examined adversely under section 326.12. [Supreme Court 
Order, effective Jan. 1, 1934] 



326.08 DEPOSITIONS, OATHS AND AFFIDAVITS 2902 

326.08 Deposition; attendance of witness. Any witness may be subpumaed and 
compelled to give his deposition at any place within twenty miles of his abode, under the 
same penalties as he may be subpcenaed and compelled to attend as a witness in any court. 

326.09 Oral depositions; when taken, before whom, notice, absence of officer. (1) 
ORAL DEPOSITIONS IN THIS STATE. (a) Such deposition, in this state, may be taken by 
a justice of the peace, notary public, court commissioner or other person authDrized to 
take depositions, at any time after the action or proceeding is commenced or after a sub
mission to arbitration. 

(b) Notice in writing shall be given to the adverse party, his attorney or. agent, that 
the deposition of the witnesses named will be taken before the named officer, at a time and 
place appointed therein, fDr a statutory cause, specifying the cause; and three days' notice 
shall be given of the taking of such deposition, and additional time at the rate of one day 
for each three hundred miles or fraction thereof after the first thirty miles from the place 
where the notice is served. No notice need be given to a defendant who, having been served 
with process, shall not have appeared, if the time for appearance has expired. 

(c) One day's notice shall be sufficient to authorize the taking of depositions of addi
tional witnesses desired to be examined, given during the course of the taking of any depo
sition where the parties on each side appear. 

(d) In case the officer designated shall not attend at the time and place noticed for 
taking the deposition, it may be taken before any other officer, authorized to take deposi
tions, designated by the party who served the notice of taking deposition, and notice of 
such designation to the opposite party, in sufficient time to attend before the officer so desig
nated if the opposite party shall have appeared at the time and place mentioned in the first 
notice; but if he shall not so appear, the moving party may, after waiting one hour, pro
ceed to take such deposition before such other officer without further notice. 

(2) ORAL DEPOSITIONS WITHOUT THIS STATE. (a) Such deposition may be taken 
orally without this state by any notary public or justice of the peace or by any judge or 
justice, court commissioner or master in chancery of any court of record of the United 
States or any state or territory thereof, or by any commissioner appointed pursuant to 
section 137.02, within the territory in which such officer is authorized to act. 

(b) In a foreign country such deposition may be taken before any judge Dr clerk of 
a court of such country, any notary public, or any consul, vice consul, deputy consul 
or consular agent of the United States, resident in such country, or by any officer author
ized by the laws Df the United States to take depositions. 

(c) Such deposition without the state may be taken, certified, returned, filed and 
used in the manner and under the provisions of law applicable to depositions taken within 
the state. [Supreme Goiwt Order, effective July 1, 1939] 

326.10 Depositions; how taken and returned. The deponent shall be sworn to testify 
the truth, the whole truth and nothing but the truth relating to the action, proceeding or 
matter for which his testimony is taken, and his testimony shall be taken in writing, or in 
shorthand by a stenographer approved by the officer taking the same, or by all parties 
in interest, and by such stenographer reduced to longhand. There must be inserted therein 
every answer or declaration of the witness and every oral interrogatory which any party 
requires to be inserted. The deposition must be read to or by the witness and subscribed 
by him, unless the parties represented shall stipulate, upon the record (which they may do), 
that the reading of the deposition to or by the deponent and his signature thereto are 
waived, and that the deposition may be used with like force and effect as if read and sub
scribed by him. The attendance of the deponent for the purpose of reading and subscrib
ing his deposition may be compelled in the same manner that his attendance to be exam
ined may be compelled. The deposition shall in all cases be delivered or transmitted by 
the officer by whom the same is taken to the clerk of the court, the magistrate, board or 
officer before whom the action, proceeding or matter is pending, securely sealed, and shall 
remain sealed until opened by such court, clerk, magistrate, board or officer. 

326.11 Depositions, court rules for taking. Additional rules may be prescribed by 
courts of record in respect to actions and proceedings therein, concerning the issuing and 
return of commissions, the taking, 'return, safe-keeping and opening of depositions or any 
other matters connected therewith, including depositions to perpetuate testimony, taken 
within or without the state, not inconsistent with law and such rules as may be prescribed 
by the supreme court. 

326.12 Discovery examination before trials. (1) PERSONS SUBJECT THERETO. The 
adverse examination of a party, or any person for whose immediate benefit any civil ac
tion or proceeding is prosecuted or defended, or his or its assignor, officer, agent or em
ploye, or of the person who was such officer, agent or employe at the time of the occur
rence made the subject of the examination, may be taken by deposition at the instance of 
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any adverse party upon oral or written interrogatories in any civil action or proceeding 
at any time before final determination thereof, but the deponent shall not be compelled 
to disclose anything not relevant to the controversy. Each of said persons may be so ex
amined once and no more, except when examined .before issue joined, in which case he 
may be again examined after issue joined, upon all the issues. If the examination is taken 
after the complaint is served, but before issue is joined, it may extend to all the allega
tions of the complaint . 

. (2) PROCEDURE SAME AS FOR OTHER DEPOSITIONS, EXCEPTIONS. Except as provided 
otherwise by this section, such examination may be had within or without the state, and 
may be ins.tituted and conducted under and pursuant to the laws and rules regulating the 
taking of other depositions for use in actions or proceedings. 

(3) TIME, PLACE, NOTICE; OFFICERS EMPOWERED TO TAKE. Such examination, when 
taken within the state, shall be taken before a judge at chambers or a court commissioner 
on previous notice to all adverse parties or their respective attorneys of at least five days. 
If the person to be examined is a nonresident individual who is a party to the action or 
proceeding, or is a nonresident president, secretary, treasurer or managing agent of a for
eign corporation that is a party to the action, the court may upon just terms fix the time 
and place of such examination, either within or without the state, and such nonresident 
shall attend at such time and place and submit to the examination, and, if required, attend 
for the reading and signing of such deposition, without service of subpamas. Such ex
amination shall not be compelled in any county other than that in which the persons ex
amined resides, except when a different county shall be designated for the examination of 
a nonresident, and except that any nonresident subject to examination may be examined 
in any county of this state in which he is personally served with notice and subpama, and 
except that the court may fix another place for such an examination in the case of a resi
dent who is physically unable to attend the examination in the county of his residence. 

(4) DISCOVERY NEEDED TO PLEAD. If discovery is sought, to enable the plaintiff to 
frame a complaint, the notice of taking the examination shall be accompanied by the affi
davit of himself, his attorney or agent, stating the general nature and object of the action 
or proceeding; that discovery is sought to enable him to plead, and the subjects upon which 
information is desired; and the examination relative thereto shall be permitted unless the 
court or presiding judge thereof shall, before the examination is begun, further limit the 
subjects to which it shall extend, which may be done on one day's notice. 

(5) USE OF DEPOSITION. Such portions of any such deposition as are relevant to the 
issues may be offered by the party taking the same, and shall be received when so offered 
upon the trial of action or proceeding in which it is taken, notwithstanding the deponent 
may be present. 

(6) DEPOSITION FOLLOWING EXAMINATION. At the conclusion of the adverse examina
tion the deposition of the witness may be taken without previous notice and before the 
same officer by any party, and the same may be used in like cases and with like effect as if 
taken upon notice. [Supreme Court Order, effective Sept. 1, 1931; Supreme Court Order, 
effective Jan. 1, 1934] 

Note: A conflict in the plaintiff's testi
mony given on examination 'before trial, 
with his testimony given at the trial is to 
be reconciled by the jury. Swiergul v. Sua
mico, 204 W 114, 235 NW 548. 

The adverse examination of a party, so 
far as competent, constitutes evidence 
against him, and may be offered at the trial 
notwithstanding his presence in court. Coun
sel for a party may reexamine him at the 
close of the adverse examination under this 
section, where the reexamination is con
fined to matters tending to explain or qualify 
testimony already given. Leslie v. Knudson, 
205 W 517, 238 NW 397. 

In corporation's action for goods sold, 
IWhere defendant died during action, and 
president of corporation was dead, admitting 
deposition of defendant, relating to defend
ant's transactions with president, taken oth
erwise than as witness at trial, held error. 
F. H. Bresler Co. v. Bauer, 212 W 386, 248 
NW 788. 

W·hile adverse examinations could have 
been put in evidence by the contestant as 
being an admission against interest, (5) pro
hibits their introduction by claimant; and 
not having been offered by contestant, they 
are not a part of the record. Estate of 
Shinoe, 212 W 481, 250 NW 505. 

A court could not entirely suppress the 
taking of an adverse examination under (4), 
where the plain tiff had filed an affida vi t sta t
ing the general nature and object of the ac-

tion, that discovery was sought to enable· the 
plaintiff to plead, and the subjects upon 
which examination was desired, which com
plied with every condition imposed by the 
statute, but did not state facts showing a 
cause of action, although the court might 
have limited the scope· of the adverse exami
nation upon motion and a showing sufficient 
to warrant the exercise of its discretion. 
Stott v. Markle. 215 W 528, 255 NW 540. 

The adverse examination of a ·defendant 
cannot be used by a codefendant where the 
presence of the witness might have 'been 
procured. Drexler v, Zohlen, 216 W 483. 257 
NW 675. 

An order limiting the scope of an ad
verse examination under this section is not 
appealable. State ex reI. Finnegan v. Lin
coln Dairy Co., 221 W 15, 265 NW 202. 

An order to show cause which enjoined 
statutory adverse examination of defend
ant corporation's president, and supporting 
affidavit which alleged insufficiency of serv
ice of summons, did not waive defendant's 
special appearance based on same defects 
in service, where defendant sought no relief 
upon merits. Bitter v. Gold Creek Min. Co., 
225 W 55, 273 NW 509. 

An injured employe who has recovered 
workmen's compensation, being entitled in 
any event to part of recovery from third 
party causing injury, is a person for whose 
"immediate benefit" action by employer or 
insurance carrier is prosecuted, an.d hence is 
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subject to adverse examination in suit by 
employer or insurance carrier against third 
party allegedly causing injury. Employers 
M. L. Ins. Co. v. Icke, 225 W 304, 274 NW 283. 

For the remedy where the trial court 
abuses its discretion in refusing to suppress 
an adverse examination, see note to sec. 3, 
Art. VII, Const., citing Petition of Phelan, 
225 W 314, 274 NW 411. 

The requirements that a defendant answer 
the complaint in twenty days and that he 
shall testify on an adverse examination if 
given five days' notice, are imposed by sepa
rate statutes, and the rights thereby vested 
in a plaintiff exist independently of each 

other, and if compliance with the former 
requirement be interfered with by the latter 
requirement, the defendant's remedy is an 
extension of the time to answer, and not 
the suppression of the adverse examination. 
Plankinton Bldg. Co. v. Lailrin's, Inc., 226 
W 72, 276 NW 129. 

An adverse examination is a provisional 
remedy, but it is one granted as a matter of 
course by this section, and hence no order of 
the court can be considered appealable un
der 274.33 (3) on the ground that such order, 
grants this provisional remedy. Hyslop v, 
Hyslop, 234 W 430, 291 NW 337. 

326.13 Deposition, when not used. Except as provided in section 326.12, no deposi
tion shall be used if it shall appear that the reason for taking it no longer exists, unless the 
party producing it shall show other sufficient cauie then existing for its use. 

326.14 Deposition, when may be used. Except as otherwise provided in section 
326.12 every deposition taken in pursuance of a stipulation or after due notice may be 
used on the trial by any party, if the same shall have been filed with the clerk of the 
court and the other party notified thereof, or if filed with a, justice of the peace, without 
such notice, before the commencement of the trial and the same be othervv'ise unobjec
tionable. But in an action or proceeding in courts of record, unless such notice be given 
or the deposition be filed at least five days before the time set for the trial at which it is 
sought to be used, the opposite party shall be entitled to a continuance for good cause 
shown, at the cost of the party desiring to use the deposition, unless he will forego the use 
of it. [Supreme Court Order, effective Jan. 1} 1934; Supreme Court Order} effective, 
Jan,. 1} 1940] 

326.15 Deposition, objections to. All objections to the validity or admissibility of 
any deposition shall be made before entering on the trial; but any deposition may be sup
pressed after the trial is begun if any sufficient cause appear which is not disclosed in the 
deposition and accompanying papers. No deposition which shall have once been used on 
the trial of an action shall be suppressed upon any retrial of the same action for any cause 
unless objection for such cause was made thereto on the former trial or such cause is not 
disclosed in the deposition and accompanying papers and shall have been discovered since 
the former trial. 

Note: Motions to suppress evidence must generally be made before trial. State v. 
Drew. 217 W 216. 257 NW 681. 

326.16 Objections to witness and question. Every objection to the competency of 
the witness, or to the propriety of any question put to him, or the admissibility of any 
testimony given by him may be made when the deposition is produced, in the same man
ner as if the witness were personally examined on the trial and without being noted upon 
the deposition unless the objection is to the form or order of a question, when the objec
tion must be noted in the deposition before it is answered. 

326.17 Deposition, use of in other actions. When a deposition shall have been law
fully taken in any action it may be used in any trial, inquiry or assessment therein, and 
it may also be used in any other action between the same parties, including their respective 
legal representatives, involving the same controversy, if it shall have been duly filed in the 
first mentioned action and have since remained in the custody of the clerk of the court 
where the same was pending, subject to the same objections as if originally taken for such 
other action. 

326.18 Deposition may be used on appeal. When an action or proceeding shall have 
been appealed from one court to another all depositions lawfully taken to be used in the 
court below may be used in the appellate court; but if any such deposition was offered in 
the court below, then subject to the same objections for informality or irregularity, and 
none other, which were duly taken in writing in such court below. 

326.19 [Renumbered section 269.55 by 1927 c. 523 s. 51] 
326.20 Deposition in justice court. The justice of the peace before whom any civil 

cause is pending may, on any day on which a trial may be had, after an application has been 
made for adjournment and before making an order for an adjournment, on the application 
of either party, showing any cause provided by law therefor, proceed to take the depo
sition of any witness then in attendance before the justice; and no prior notice shall be 
required. 

326.21 Deposition; order of examination. The party producing the deponent shall, 
in all cases, be allowed first to examine him, either upon verbal or written interrogatories, 
on all points which he shall deem material, and then the adverse party may examine the 
deponent in like manner, after which either party may propose such further interroga. 
tories as the case may require. 
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326.211 [Repealed by 1927 c. 5238. 52] 
326.22 Form of certificate. The officer shall annex to the deposition a certificate sub-

stantially as follows: 
STATE OF WISCONSIN, ~ SS . 
.... County. f 
I, A. B. (add official designation), in and for said county, do hereby certify that the 

above deposition was taken before me at my office, in the .... of .... , in said county, on 
the .... day of .... ,19 .. , at .... o'clock, .... noon; that it was taken at the request of 
the plaintiff (or defendant, or other person procuring it), upon verbal (or written) in
terrogatories; that it was reduced to writing by myself (or by .... . ... , a disinterested 
person, in my presence, and under my direction, or was taken in shorthand by .... . ... , 
approved by me, or by all parties in interest and by him reduced to longhand); that it 
was taken to be used in the action of A. B. vs. C. D., now pending in .... court (or to 
be used in some proceeding or matter, mentioning it), and that the reason for t,aking it 
was (here state the true reason) ; that ........ attended at the taking of such deposition 
(or that a notice, of which the annexed is a copy, was served upon . . .. .... on the .... 
day of .... , 19 .. ; or that the deposition was taken in pursuance of the annexed stipula
tion) ; that said deponent, before examination, was sworn to testify the truth, the whole 
truth and nothing but the truth relative to said cause, and that said deposition was carefully 
read to (or by) said deponent and then subscribed by him (or the parties attending the 
taking of the deposition stipulated on the record, that the reading of the deposition by or 
to the deponent and his signature thereto is waived and that it may be used as if read 
and signed). A. B. (adding official designation). 

326.23 Deposition relative to public institutions. (1) WHO MAY REQUIRE. The state 
board of control, the board of regents of the university, and the board of regents of normal 
schools may, by resolution duly adopted, require any of its members to procure the depo
sition of any witness to be taken concerning any institution under its government or super
intendence, or concerning the conduct of any officer or agent thereof, or concerning any 
matter relating to the interests thereof. Upon presentation of a certified copy of such 
resolution to any justice, notary public or court commissioner, such officer shall take the 
desired deposition in the manner provided for taking depositions to be used in actions, 
When any officer or agent of any institution is concerned and will be affected by the testi, 
mony, two days' written notice of the time and place of taking such deposition shall be 
given him. Any party interested may appear in person or by counsel and examine the 
witness touching the matters mentioned in the resolution. The deposition, duly certified, 
shall be delivered to the board or member taking the same. 

(2) FEES. Every officer who shall take a deposition, and every witness who shall ap
pear and testify under this section, shall be paid the fees allowed on the taking of other 
depositions, and the account of the board for such fees and other like expenses incurred 
in taking any such deposition, being duly certified by the board, shall be paid out of the 
state treasury and charged to the appropriation of the board. 

326.24 Deposition; for use in other states. Any witness may be subpomaed and 
compelled to attend and give his deposition before any person authorized to take deposi
tions in this state, or before any commissioner appointed under the authority of any other 
state, territory or country, or any court thereof, in any action, cause or proceeding pending 
in such other state, territory or country; provided, its laws contain provisions similar to 
this section, requiring persons within its borders to give their testimony by deposition in 
actions pending in Wisconsin. 

326.25 Witnesses sent to other states. (1) Upon presentation to any judge of a 
court of record in Wisconsin of the certificate of the judge or the clerk of any foreign 
court of record, under seal, stating that any person being or residing in Wisconsin is be
lieved to be a necessary witness in any civil action pending in that court, such judge (if 
satisfied by such proof as he shall require that the testimony of such witness is necessary 
to the trial of such action) shall issue and attach to such certificate a subpcena command
ing such witness to appear in the court where such action is pending, at the time and place 
stated therein, or show cause, before such judge, at a time and place fixed in such sub
pcena, why he should not appear as therein commanded. Such judge may refuse to issue a 
subpcena or may vacate the subpcena after it is issued, if it appear that compliance will 
cause undue hardship to the witness. 

(2) If any person on whom such subpcena has been served, and to whom has been 
tendered the sum of ten cents for each mile to be traveled to and from the court, together 
with the sum of five dollars for each day that his attendance is required, shall neglect to 
attend and testify at such trial, he shall be punished as for a criminal contempt unless such 
subpcena shall be vacated. 

(3) This section shall not apply to any action pending in any state, territory or coun-
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try whose laws do not contain provisions similar to this section, requiring persons within 
their borders to attend for the purpose of testifying in any civil or criminal action pending 
in this state. [1.933 c. 48 s.1] 

Note: For extradition of witnesses in criminal actions, see 325.33. 

326.26 Depositions without this state by commission. (1) How TAKEN. In any 
civil action, proceeding or matter in which depositions may be taken within this state, the 
deposition of any witness ,vithout the state may be taken upon written interrogatories as 
provided in this section. 

(4) COMMISSION TO TAKE. A commission may issue, from any court of record to take 
the deposition of any witness without the state, where an issue of fact has been joined or 
the time therefor has expired, for any cause which shall be deemed sufficient by the court, 
or when required for use on any trial or hearing or upon any motion or proceeding. The 
commission shall be signed by the, clerk and sealed and shall be accompanied by a copy of 
subsections (4), (5) and (6). 

(5) PROOURING OOMMISSION. (a) The party desiring a commission shall prepare in
terrogatories and state in the caption thereof the name of the commissioner proposed by 
him, the name of the witness and the residence of each with particularity, and shall serve 
a copy thereof on the-opposite party, with a notice that, at the expiration of ten days from 
the date of such service, a commission will be issued to take, the deposition of the witness, 
specifying the reason for taking the same. Within such time the opposite party may file 
with the clerk and serve upon the other his objections, to the interrogatories proposed and 
to the competency of the witness and to the issuance of the commission and serve his cross
interrogatories; and state the name and residence of any person whom he desires to act as 
an additional commissioner, who must reside in the county in which the commissioner first 
named resides. 

(b) At the expiration of the time limited, the moving party may file the notice and 
interrogatories, with proof of service thereof and his objections to the cross-interrogatories. 
He may also serve redirect interrogatories on the opposite party, who may, within three 
days after such service, file objections to such redirect interrogatories. Thereupon the com
mission shall be issued, with the interrogatories, direct, cross and redirect, and all objec
tions, and transmitted to the commissioner first named by mail or express at the expense of 
the moving party. But when any defendant shall not have appeared and the time for him 
to plead has expired, no notice is required to be given such defendant, and the commission 
may issue on filing the direct interrogatories. No commission shall issue if the residences 
are not given as required. 

(6) DUTY OF COMMISSIONER. (a) The commissioner first named shall fix the time and 
place for executing the commission and give the other commissioner one day's notice there
of, when he resides in the same place, and when not, one day's notice in addition for every 
thirty miles of distance between his place of residence and the place fixed for executing 
the commission. If the notice be by mail double time shall be allowed; but notice may be 
waived in writing or by appearance at the execution of the commission. If there be two 
commissioners the commission shall be executed in the county where they reside, unless they 
agree upon another. The commissioner first named shall have charge of and return the 
deposition, which return shall be in the form and manner directed by the commission or 
as provided by section 326.22. If either commissioner shall not attend at the time and 
place so fixed, the other may execute the commission with like effect as if both were pres
ent, but he must certify in his return that the other had due notice but failed to attend. 

(b) One of the commissioners shall publicly administer an oath or affirmation to each 
witness that the answers which he shall make to each of the interrogatories propounded to 
him shall be the truth, the whole truth, and nothing but the truth. His answers to each 
interrogatory shall be reduced to writing. Each witness shall subscribe his name at the
end of his answer and the commissioners shall subscribe their names at the foot of each 
page of the testimony. If any exhibit is produced and proved or referred to in the answer 
of any witness, it shall be marked as an exhibit. either by letter or number, by a commis
sioner, and referred to in the testimony of the witness, and annexed to and returned 
with the deposition. If the paper be a record or other document not in the control of 
either party, it shall be sufficient to annex a copy, stated by the witness in his answers to 
be a true copy thereof. The commissioners shall certify in their return that each witness, 
before giving his evidence, was duly sworn or affirmed, and shall state the time when the 
testimony was taken. 

(c) The proper commissioner shall inclose the commission, the interrogatories, and the 
deposition with the return annexed in a sealed envelope, with the title of the action in
dorsed thereon and immediately transmit the same by mail or express to the clerk of the 
court from which the commission issued. 
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(d) Upon the receipt of such package, the clerk shall indorse the time and manner in 
which he received the same, and open it and file the contents thereof and give notice of the 
receipt of the same to the attorneys for the respective parties. 

(7) FEES. The persons who take depositions and the witness shall be entitled to the 
fees allowed justices of the peace and witnesses for similar service by the law of this state, 
or such as may be prescribed by the law of the state or country where taken. 

(8) TRANSLATIONS. When the witness is unable to speak the English language, the 
judge of the court from which the commission issues may appoint some competent and 
disinterested person to translate the commission, rules, interrogatories and cross-interro
gatories, or such part thereof as may be necessary, from the English into the language 
spoken by the witness; and such translation shall be sent to the commissioner in place of 
the original papers that have been translated. Upon the return of the commission ami 
deposition, such judge shall in like manner cause the answers of the witness and the ex
hibits to be translated into English, as well as all other proceedings in a foreign language, 
and such translation to be filed. The translator shall append to all translations his affi
davit that he knows the English and such foreign language, and. that in making such trans
lation he carefully and truly translated such proceedings from the English into such foreign 
language or from the latter into English, and that such translation is correct. Such trans
lation shall have the same effect as if all the proceedings were in Eng'lish, but the trial 
court, upon the deposition being offered in evidence, may admit the testimony of witnesses 
learned in such foreign language for the purpose of correcting errors therein; and, if it 
shall appear that the first translation was in any respect so incorrect as to mislead the 
witness, the court may, in discretion, continue the cause for the further taking of testimony. 
[Oourt Rule XVII s. 5, 6, 7 j Supreme Court Order, effective Ja,n.. 1,19'34,. Supreme Oourt 
Order, effective July 1,1939] 

326.27 Perpetuation of testimony. (1) REQUEST FOR. When any person desires to 
perpetuate testimony in this state he shall make a written statement of his title, claim or 
interest in or to the subject concerning which he desires to perpetuate the evidence and the 
names of all other persons interested or supposed to be interested therein, and the name 
of the witness proposed to be examined, and shall deliver the statement to a judge of a 
court of record, requesting him to take the deposition of the witness. 

(2) NOTICE OF TAKING. The said judge shall thereupon cause notice to be given of the 
time and place appointed for taking the deposition to all persons mentioned as interested i 
which notice shall be given in the manner prescribed by section 326.09. 

(3) MANNER OF TAKING, CERTIFICATION. The deponent shall be sworn and examined 
and his deposition shall be written, read and subscribed, and his attendance may be required 
in the manner prescribed respecting the other depositions, and the judge shall annex thereto 
his certificate of the time and manner of taking it, and that it was taken in perpetual re
membrance of the thing; and containing the names of the persons at whose request it was 
taken, and of all those who were notified to attend, and of all who did attend the taking 
thereof. 

(4) DEPOSITION RECORDED. The deposition, the certificate and the written statement 
of the party at whose request it was taken, shall, within ninety days after the taking thereof, 
be recorded in the registry of deeds in the county where the land lies, if the deposition 
relates to real estate; otherwise, in the county where some of the parties reside. 

(5) DEPOSITION" WHEN USED. The deposition or a certified copy of such record 
thereof may be used in any action or proceeding between the person at whose request it 
was taken and the persons named in the said written statement, or any of them, who were 
notified as aforesaid, or any person claiming under either of the said parties concerning 
the title, claim or interest set forth in the statement, in the same manner and subject to 
the same conditions and objections as if it had been originally taken for said action or 
proceeding. 

326.28 Perpetuation of testimony without the state. (1) COMMISSION. Deposi
tions to perpetuate the testimony of witnesses without the state may be taken upon a com
mission to be issued by any court of record in the manner hereinafter provided. 

(2) ApPLICATION. The applicant shall file a statement like that prescribed for taking 
such a deposition within this state; and if the proposed deposition relate to real estate 
within this state, the statement shall be filed in the county where the land or part thereof 
lies; otherwise, in the county where some of the parties reside. 

(3) NOTICE. The court shall order a hearing and that fourteen days' notice thereof 
be given to all persons mentioned as adversely interested and living within the state. 

(4) ApPLICATION IN VACATION. The applicant may, at his election, file his statement 
in the clerk's office in vacation, and give notice thereof to the persons therein named as 
adversely interested by serving them with a certified copy of the statement, fourteen days 
before the next term of court; and the court may thereupon hear the parties. 
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(5) COMMISSION, WHEN TO ISSUE. If, upon such hearing, the court shall be satisfied 
that there is sufficient cause for taking the deposition, it shall issue a commission therefor 
in like manner as for taking a deposition to be used in any pending cause. 

(6) How TAKEN. The deposition shall be taken upon written interrogatories and 
cross-interrogatories; and returned substantially as if taken to be used in a pending cause. 

(7) How USED. All depositions taken according to the provisions of this section may 
be used in like manner as if taken within this state. 

326.29 Perpetuation of testimony as against all persons. (1) COMMISSION. Deposi
tions to perpetuate the testimony of witnesses, within or without the state, so that the 
same may be evidence against all persons, may be taken upon a commission to be issued 
by any court of record. 

(2) ApPLICATION. The commission may be applied for in the manner prescribed in 
section 326.28; and all proceedings thereon shall be as prescribed in said section except as 
herein otherwise provided. 

(3) ApPLICANT QUESTIONED; NOTICE. The court shall inquire, at discretion, as to all 
persons known or supposed to be interested; and shall, in the commission, direct the com
missioner to publish in such newspaper or newspapers, or in such other manner as the 
court shall consider most effectual, notice of the time and place such depositions will be 
taken, and of the subject matter thereof; which notice shall be addressed, by name, to each 
person who is known or supposed to be interested, and generally to all others, and shall 
state that they may attend and cross-examine the witnesses; and the court may also require 
personal notice of the time and place of taking, and of the subject matter of such deposi
tions to be given to such persons and in such manner as shall seem proper. 

(4) RECORDING DEPOSITION. Such deposition, having been returned to the court, and 
being found by the court (after notice to the parties who have appeared in the matter), 
to have been taken according to law and the directions contained in the co=ission, the 
court shall order it recorded within thirty days in the registry of deeds for the county. 

(5) USE OF DEPOSITION. Any deposition so taken and recorded or a certified copy 
thereof from the registry may be used by the person at whose request it was taken, or by 
any person claiming under him, against any person whatever in any action or proceeding 
wherein shall be brought in question the title, claim or interest set forth in the statement 
upon which the commission was founded in the same manner and subject to the same con
ditions and objections as if it had been originally taken for said action or proceeding. 

Note: The proceedings for the perpetua- made or considered a party thereto who, 
tion of testimony as against all persons is as such, can be subjected to an adverse 
not an action, and a mere prospective wit- examination under 326.12. Sova v. Ries. 
ness whose testimony is sought cannot be 226 W 53, 276 NW 111. 




