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121.01 Contracts to sell and sales. (1) A contract to sell goods is a contract whereby 
the seller agrees to transfer the property in goods to the buyer for a consideration called 
the price. 

(2) A sale of goods is an agreement whereby the seller transfers the property in 
goods to the buyer for a consideration called the price. 

(3) A contract to sell or a sale may be absolute or conditional. 
(4) There may be a contract to sell or a sale between one part owner and another. J 

Note: An agreement to sell, using such 
terms as "have bargained, sold, granted, and 
by these presents do bargain, sell, grl),nt and 
convey," made by a vendor who has such 
complete ownership, and who when his right 
to sell the property in question was douhted, 
put his agreement in writing and undertool, 
"to warrant and defend the property ... un
til the said party of the second part," is a 
contract for the sale and delivery of the 
property described in it and is governed by 
chapter 121. Spielberg v. Harris, 202 W 591, 
232 NW 547. 

While the uniform sales act does not ap
ply to sales of bonds, bonds not being "goods" 
Within the definition of that act, It would 

seem by analogy to offer a method by which 
the broker might reasonably proceed to liq
uidate its damages. Though the ordinary 
course to pursue in case of rescission of a 
sale of bonds and the seller's refusal to ac
cept return Is to tender the bonds into court 
and recover the amount paid for them with 
interest, it was proper to permit the broker, 
forced to redeem the bonds from its cus
tomers, to recover the difference between the 
amount received on a sale on open market 
and the amount the bonds originally brought, 
under the circumstances. Morris F. Fox & 
Co. v. Lisman, 208 W ~, 240 NW 809, 237 NW 
267, 242 NW 679. 
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121.02 Capacity; liability for necessaries. (1) Capacity to buy and sell is regu
lated by the general law concerning capacity to contract, and to transfer and acquire 
property. 

(2) Where necessaries are sold and delivered to an infant, or to a person who by rea
son of mental incapacity or drunkenness is incompetent to contract, he must pay a rea
sonable price therefor. 

(3) Necessaries in this section mean goods suitable to the condition in life of such in
fant 01' other person, and to his actual requirements at the time of delivery. 

121.03 Forll! of contract 01' sale. Subject to the provisions of this act and of any 
statute in that behalf, a contract to sell or a sale may be made in writing (either with 01' 

without seal), or by word of mouth, or partly in writing and partly by word of mouth, or 
may be inferred from the conduct of the parties. 

121.04 Statute of frauds. (1) A contract to sell 01' a sale of any goods 01' choses 
in action of the value of fifty dollars 01' upwards shall not be enforceable by action unless 
the buyer shall accept part of the goods 01' choses in action so contracted to be sold or 
sold, aIld actually receive the same, 01' give something in earnest to bind the contract, 01' 

in part payment, 01' unless some note 01' memorandum in writing of the contract 01' sale 
be signed by the party to be charged or his agent in that behalf. 

(2) The provisions of this section apply to every such contract 01' sale, notwithstand
ing that the goods may be intended to be delivered at some future time 01' may not at the 
time of such contract 01' sale be actually made, procured or provided, 01' fit 01' ready for 
delivery, or some act may be requisite for the making or completing thereof, 01' rendering 
the same fit for delivery; but if the goods are to be manufactured by the seller especially 
fol' the buyer, and are not suitable for sale to others in the ordinary course of the seller's 
business, the provisions of this section shall not apply. 

(3) There is an acceptance of goods within the meaning of this section when the 
buyer, either before or after delivery of the goods, expresses by words or conduct his as
sent to becoming the owner of those specified goods. 

Note: The delivery of goods sold by one 
authorize to make delivery validated an oral 
sale contract and passed the title to the 
buyer. One who deals with an agent must 
at his peril ascertain the extent and nature 
of the agent's authority. 'rhe defendant had 
the burden of proving that his vendor had 
purchased from an agent of the plaintiff' 
\\'ho had authority to make delivery. Com
monwealth '1'. Co. v. Paley, 203 W 447, 233 
NW 619. 

One who orders physician to call at his 
home to treat a member of his family must 
pay for the services unless he informs the 
physician that he disavows responsibility. 
Benton v. Stadler, 203 W 536, 234 NW 739. 

For111al ll1enl0randu111 c0111plete in one 
writing is not required to bind party to con
tract under statute, but it must appear from 
several wrilings, without resorting to parol 
evidence, what the contract is. S. T. Ed
wards & Co. v. Shawano M. P. Co., 211 W 378, 
247 NW 465. 

Uniform sales act governs an acceptance 
of goods, taking sale contract out of statute 
of frauds, although sales transaction took 
place when general statute Was in force. 
Bresler Co. v. Bauer, 212 W 386, 243 NW 788, 
250 NW 8. 

Neither the payment of a commission by 
a vendor to a broker for services in selling a 
farm, nor the transfer of the farm to the pur
chaser, constituted the giving of "something 
in earnest to bind the contract, or in part 
payment," so as to render enforceable an 
oral agreement of the brol{er, made during 
the negotiations for the sale of the farm, to 
buy a note and mortgage owned by the pur
chaser of the farm. Schwanke v. Dhein, 215 
VY 61 254 NW 346. 

In' an action for specific performance, a 
contract for tlls exchange of property involv
i I1g a farl11 and pl1l'})orting to C:OV81' ftll per
sonal property' antl crops! except one hog Rnd 
froll! t,velv8 to 6ighteen hens , is lleld not too 
indefinite to cOlnply ·with the statute of. 
l'lUlH18 fOl' not specifying' the HeIns of per
son,,1 propel'ty included, in vie\v of w;:ldence 
and filldings that, before signing- the COll
tract, the defendant owner of the farm 
pointed out' to the plaintiff's the personal 
property to be lricluded, and that a witneSS 
prel;l(ln tat the time shortly thereafte'r' 'cor-" 

rectly listed the items thereof in an inven
tory. Haumersen v. Sladky. 220 W 91, 264 
NW 653. 

Where buyer inspected and accepted lum
ber, but allowed it to remain piled on seller's 
land, and Reller executed a mortgage, the 
contract of saJe was not I'nforceable, since 
there was no "actual receipt" by buyer, as 
required by statute of frauds. :Mellen Prod
uce Co. v. Fink, 225 ,y 90, 273 NW 538. 

If a contract is in writing but is not re
quired by law to be in writing or to be 
proved by writing it may be modified by a 
subsequent oral agreement. Gutknecht v. 
C. A. Lawton Co., 231 W 413, 285 NW 411. 

The insertion by the seller's 111anager of 
merely the manager's initials, unfler the 
printed words "Solc1 by" in a small, framed
off' space at the left edge of the middle of 
the sales-slip form c1id not constitute a sign-
1I1g of the memorandum by the seller within 
the requirement of the statute that it 'be 
signed by the party to be charged 01' his 
agent in that behalf. North American Seed 
Co. v. Cedarburg Supply Co. 247 W 31, 18 NW 
(2d) 466. 

When one quoting prices goes further on 
the request of the other party and arranges 
for determining the amount of the goods to 
be bought and saW, he has made an agree
ment on which a binding contract comes 
into being where he begins to deliver ac
cording to the quotations. Nickel v. Theresa 
Farmers Co-operative Asso. 247 W 412, 20 
NW (2d) 117. 

An agency contract constituting the 
plaintiff' the defenc1ant's exclusive agent for 
the sale of corporate stock, and undertak
ing to compensate the plaintiff' in the event 
of a sale, was not a contract for the sale of 
corporate stock so as to be a contract for 
the sale of chases in a()tion, required to be 
in writing. Dubin.Y. Mohr, 247 ,V 520, 19 
NW (2c1) 880. 

Unsigned memoranda made by the de
fendant constituted an off'er to sell a desig
nated number of turkey poults to the plain
tiff at a designated price, but when the. 
plaintiff made a deposit as earnest money at' 
part payment while the off'er was still open,' 
a valid contract was compl,eted, within the 
statute of frauds, although ,the .poults were' 
inten,ded to" be deJiv~ll:e(L<J-t.a.· future time," 
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and whether the offer was absolute 01' was procure the poults. Huggett v. Sears, Roe
conditioned on the defendant's being able to bucl, & Co. 248 ,V 281, 21 N,y (2d) 640. 

121.05 Existing and future goods. (1) The goods which form the subject of a con
tract to sell may be eitber existing goof!s, OWl1ef! 01' possessef! by the seller, or goods to be 
lllanufactmec1 01' acqnired by the seller after tbe making of the contract to sell, in this act 
called "future goods." -

(2) There may be a contract to sell goods, the acquisition of which by the seller de
pends upon a contingency which mayor may not bappen. 

(3) Where the parties purport to effect a present sale of future goods, the agreement 
operates as a contract to sell the goods. 

121.06 Undivided shares. (1) There may be a contract to sell 01' a sale of an un
divided share of goods. If the parties intend to effect a present sale, the buyer, by force 
of the agreement, becomes an owner in common with the owner 01' owners of the remain· 
ing shares. 

(2) In the case of fungible goods, there may be a sale of an undivided share of a 
specific mass, though the selJer purports to sell and· the buyer to buy a definite nnmber, 
weight 01' measure of the goods in the mass, and though the number, weight or measure 
of the goods in the mass is undetermined. By such a sale the buyer becomes owner in 
common of such a share of the mass as the numher, weight or measure bought bears to 
the number, weight or 111eaSUl'e of tbe mass. If the mass contmns less than the number, 
weight or measure bought, the buyer becomes the owner of tbe whole mass and the seller 
is bound to make good the deficiency from similar goods unless a contrary intent appears. 

121.07 Destruction of goods sold. (1) ,Yhere the parties purport to sell specific 
goods, and the goods without the knowledge of the seller have wholly perished at the time 
when the agreement is made, the agreement is void. 

(2) Where the parties purport to sell specific goods, and the goods without tbe knowl
edge of the seller have perished in part or have wholly or in a material part so deterio
rated in quality as to be substantially changed in character, the buyer may at his option 
treat the sale: 

(a) As a voided, or 
(b) As transferring the property in all of the existing goods or in so much thereof as 

have not deteriorated, and as binding the buyer to pay the full ag'l'eed price if the salE 
was indivisible, or to pay the agreed price for the goods in which the property passes if 
the sale was divisible. 

121.08 Destruction of goods contracted to be sold. (1) Where there is a contract 
to sell specific goods, and subsequently, but before the risk passes to the buyer, witbout 
any fault on the part of the seller or the buyer, the goods wholly .perish, the contract is 
thereby avoided. 

(2) Where there is a contract to sell specinc goods, and subsequently, but before the 
risk passes to the buyer, without any fanlt of the seller or the buyer, part of the goods 
perish or the whole or a material part of the goods so deteriorated in quality as to be sub
stantially changed in character, the buyer may at his option treat tbe contract: 

(a) As avoided, or 
(b) As binding the seller to transfer the property in all of the existing goods or in so 

much thereof as hU\'e not deterio1'ated. and as binding the buyer to pay the full agreed 
price if the contract wasindiyisible, or to pay the agreed price for so much of the goods 
as the seller, by the buyer's option, is bound to transfer if the contract was divisible. 

121.09 Definition and ascertainment of price. (1) The price may be fixed by the 
contract, or may be left to be fixed in such manner as may be agreed, 01' it may be de
termined by the course of dealing between the parties. 

(2) The price may be made payable in any personal property. 
(3) ,Yhere transferring or promising to transfer any interest in real estate constitutes 

the whole or pmt of the consideration for transferring or for promising to transfer the 
property in goods, this act shall not apply. 

(4) Where the price is not determined in accordance with the foregoing provisions the 
buyer lllust pay a reasonable price. ,Vhat is a reasonable price is a question of fact de
penc1ent on the circumstances of each'particillar case. 

121.10 Sale at a valuation. (1) Where there is a contract to sell 01' a sale of goods 
at a price or on terms to be fixed by a tlJil'd person, and such third person witllOut fault 
of the seller or the buyer, cannot or cloes not fix the price or terms, the contract or the 
sale is thereby avoided; but if the goods or any part thereof have been d,elivered to and 
appropriated by the buyer he must pay a reasonable price therefor. .' . . 
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(2) Where such third person is prevented from fixing the price 01' terms by fault of 
the seller 01' the buyer, the party not in fault may have such remedies against the party in 
fault as are allowed by sections 121.52 to 121.70, inclusive, of the statutes. 

121.11 Effect of conditions. (1) "Vhere the obligation of either party to a con
tract to sell or a sale is subject to [(ny condition which is not performed, such party may 
refuse to proceed with the contract or sale or he may waive performance of the condition. 
If the other party has promised that the condition should happen or be performed, such 
first· mentioned party may also treat the nonperformance of the condition as a breach of 

. warrantv. 
(2) 'Where the property in the goods has not passed, the buyer may treat the fulfil

ment by the seller of his obligation to furnish goods as de~cribed and as warranted ex
pressly or by implication in the contract to sell as a condition of the obligation of the 
buyer to perform his promise to accept and pay for the goods, 

121.12 Definition of express warranty. Any affirmation of fact or any promise by 
the seller relating to the goods is an express warranty if the natural tendency of such 
affirmation or promise is to induce the buyer to purchase the goods, and if the buyer pur· 
chases the goods relying thereon. No affirmation of the value of the goods, nor any state
ment purporting to be a statement of the seller's opinion only shall be construed as a 
warranty. 

Note: An express oral representation by contained all of the agreements between the 
a seller of refrigeration machinery that the parties and that there were no other under
equipment sold, when used in combination standings or promises, such express oral 
with the buyer's existing plant, would re- warranty, under the parol evidence rule and 
frigerate a specified amount of a specified in the absenee of fraud, was inadmissible in 
product in a specified time was an express, support of the buyer's counterclaim in the 
not an implied, warranty, and where the con- seller's action for the purchase price of the 
tract of sale, which contained certain ex- equipment. Valley Refrigeration Co. v. 
press warranties, provided that the writing Lange Co., 242 W 466, 8 NW (2d) 294. 

121.13 Implied warranties of title. In a contract to sell 01' a sale, unless a con
trary intention appears, there is: 

(1) An implied warranty on the part of the seller that in case of a sale he has a right 
to sell the goods, and that in case of a contract to sell he will have a right to sell the goods 
at the time when the property is to pass; 

(2) An implied warranty that the buyer shall have and enjoy quiet possession of the 
goods as against any lawful claims existing at the time of the sale; 

(3) An implied warranty that the goods shall be free at the time of the sale from any 
charge or incllmhrance in favor of any third person, not declared 01' known to the buyer 
before or at the time when the eontract 01' sale is made. 

(4) This section shall not, however, be held to render liable a sheriff, auctioneer, mort
gagee or other person professing to sell by virtue of authority in fact or law gbods in 
which a third person has a legal 01' equitable interest. 

121.14 Implied warranty in sale by description. Where there is a contract to sell 
or a sale of goods by description, there is an implied warrailty that the goods shall cor
respond with the description and if the contract or sale be by sample, as well as by de
scription, it is not sufficient that the hulk of the goods corresponds with the sample if the 
goods do not also correspond with the description. 

121.15 Impliecl warranties of quality and fitness. Subject to the provisions of this 
act and of any statute in that behalf, there is no implied warranty 01' condition as to the 
quality or fitness for any particular purpose of goods supplied under a contract to sell or 
a sale, except as follows: 

(1) Where the buyer, expressly or by implication, makes known to the seller the par
ticular purpose for which the good~ are required, and it appears that the buyer relies on 
the seller's skill or judgment (whether he he the grower 01' manufacturer or not), there is 
an implied warranty that the goods shall be reasonably fit for such purpose. 

(2) 'Where the goods are bought by the description from a seller who deals in goods 
of that description (whether he be the grower or manufacturer or not), there is an im
plied warranty that the goods shall be of merchantahle quality. 

(3) If the buyer has examined the goods, there is no implied warranty as regards de
fects which such examination ought to have revealed. 

(4) In the case of a contract to sell 01' a sale of a specified article under its patent or 
other trade name, there is no implied warranty as to its fitness for any particular purpose. 

(5) An implied warranty or conrli tion as to quality 01' fitness for a particular pur
pose may be annexed by the usage of trade. 

(6) An express warranty or condition does not negative a warranty or condition im
plied under this act unless inconsistent therewith. 

Note. Where the buyer of a paper-pot to be furnished, and· relied upon the skill 
dryer expressly informed the manufacturer and judgment of the manufacturer to furnish 
tbel'eof that a ul'yer ofa. certaij;! (japa.{Jity was tile same, there was a wanauty that the 
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drye~ would be reasonably fit for the purpose 
reqlllred. Alex G. Goethel S. M. VlT. Co. v. 
American L. P. Co .• 213 TIT 248. 251 NW 474. 

Buyer of uni ts for pipe organ for pur
pose of increasing' volume had right to re
fuse to accept units where seller misrepre
sented tha.t units would increase volume 
and but for such misrepresentation buyer 
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would not have ordered units. Buyer must 
take reasonable care of goods but is under 
no obligation to return them, and after no
tice that goods wil1 not be accepted seller 
must assume burden of removing them. Ver
~~18dr;Fw e~~·9. O. Co. v. McDonald, 217 W 35, 

121.16 Implied warranty in sale by sample. In the case of a contract to sell or a 
sale by sample: 

(1) There is an implied warranty that the bulk shall correspond with the sample in 
quality. 

(2) There is an implied warranty that the buyer shall have a reasonable opportunity 
of comparing the bulk with the sample, except so far as otherwise provided in section 
121.47. 

(3) If the seller is a dealer in goods of that kind, there is an implied warranty that 
the goods shall be free from any defect rendering them unmerchantable which would not 
be apparent on reasonable examination of the sample. 

121.17 No property passes until goods are ascertained. Where there is a contract 
to sell unascertained goods no property in the goods is transferred to the buyer unless 
and until the goods are ascertained, but property in an undivided share of ascertained 
goods may be transferred as provided in section 121.06. 

121.18 Property in specifi.c goods passes when parties so intend. (1) Where there 
is a contract to sell specific or ascertained goods, the property in them is transferred to 
the buyer at such time as the parties to the contract intend it to be transferred. 

(2) For the purpose of ascertaining the intention of the parties, regard shall be had 
to the terms of the contract, the conduct of the parties, usages of trade and the circum
stances of the case. 

121.19 Rules for ascertaining intention. Unless a different intention appears, the 
following are rules for ascertaining the intention of the parties as to the time at which the 
property in the goods is to pass to the buyer. 

(1) Where theJ'e is an unconditional contract to sell specific goods, in a deliverable 
state, the property in the goods passes to the buyer when the contract is made and it is 
immaterial whether the time of payment, or the time of delivery, 01' both, be postponed. 

(2) Where there is a contract to sell specific goods and the seller is bound to do some
thing to the goods, for the purpose of putting them into a deliverable state, the property 
does not pass until sucb thing be done. 

(3) (a) When goods are delivered to the buyer "on sale 01' retul'll," or on other terms 
indicating an intention to make a present sale, but to give the buyer an option to return 
the goods instead of paying the price, the property passes to the buyer on delivery, but 
he may revest the property in the seller by returning 01' tendering the goods within the 
time fixed in the contract, or, if no time has been fixed, within a reasonable time. 

(b) When goods are delivered to the buyer on approval or on trial 01' on satisfaction, 
or other similar terms, the property therein passes to the buyer: 

1, When he signifies his approval or acceptance to the seller 01' does any other act 
adopting the transaction; 

2. If he does not signify his approval or acceptance to the seller, but retains the 
goods without giving notice of rejection, then if a time has been fixed for the return of 
the goods, on the expiration of such time, and, if no time has been fixed, on the expiration 
of a reasonable time. What is a reasonable time is a question of fact. 

(4) (a) Where there is a contract to sell unascertained or future goods by descrip
tion, and goods of that description and in a deliverable state are unconditionally appro
priated to the contract, either by the seller with the assent of the buyer, or by the buyer 
with the assent of the seller, the property in the goods thereupon passes to the buyer. 
Such assent may be expressed 01' implied, and may be given either before 01' after the 
appropriation is made. 

(b) Where, in pursuance of a contract to sell, the seller delivers the goods to the 
buyer, or to a carrier or other bailee (whether named by the buyer or not) for the purpose 
of transmission to or holding fpr the buyer, he is presumed to have. unconditionally ap
propriated the goods to the contract, except in the cases provided for in the next rule 
and in section 121.20. This presumption is applicable, although by the terms of the 
contract, the buyer is to pay the price before receiving delivery of the goods, and the 
goods are marked with the words "collect on delivery" or their equivalents. 

(5) If the contract to sell requires the seller to deliver the goods to the buyer, 01' at u 
particulai.· place, 01' to pay the freight or cost of transportation to the buyer, 01' to a 
particular place, the property does not pass until the goods have been delivered to the 
buyer or reached the place agreed upon. 
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121.20 Reservation of rights when goods shipped. (1) Where there is a contract 
to sell specific goods, or where goods are subsequently appropriated to tlre contract, the 
seller may, by the terms of the contract or appropriation, reserve the right of possession 
or property in the goods until certain conditions have been fulfilled. 'l'he right of pos
session or propelty may be thus reserved notwithstanding the delivery of the goods to 
the buyer or to a carrier or to other bailee for the purpose of transmission to the buyer. 

(2) ,Yhere goods are shipped, and by the bill of lading the goods are deliverable to 
the seller or his agent, or to the order of the seller or of his agent, the seller thereby re
serves the property in the goods. But if, except for the form of the bill of lading, the 
property would have passed to the buyer on shipment of the goods, the seller's property 
in the goods shall be deemed to be only for the purpose of securing performance by the 
buyer of his obligations under the contract. 

(3) Where goods are shipped, and by the bill of lading the goods are deliverable to 
the order .of the buyer or of his agent, but possession of the bill of lading is retained by 
the seller or his agent, the seller thereby reserves a right to the possession of the goods 
as against the buyer. 

(4) Where the seller of goods draws on the buyer for the price and transmits the bill 
of exchange and bill of lading together to the buyer to secure acceptance or payment of 
the bill of exclJange, the buyer is bound to return the bill of lading if he does not ilOIlOI' 

the bill of exchange, and if he wrongfully retains the bill of lading he acquires no added 
right thereby. If, however, the bill of lading provides that the goods are deliverable to 
the buyer or to the order of the buyer, or is indorsed in blank, 01' to the buyer by the con
signee named therein, one wllO purchases in good faith, for value, the bill of lading', or 
goods from: the buyer will obtain the property in the goods, although the bill of exchange 
has not been honored; provided, that such purchaser has received delivery of the bill 
of lading indorsed by the consignee named therein, or of the goods, without notice of 
the facts making the transfer wrong-ful. 

121.21 Sale by auction. In the case of sale by auction: 
(1) 'Where goods are put up for sale by auction in lots, each lot is the subject of a 

separate contract of sale. 
(2) A sale by auction is complete when the auctioneer announces its completion by the 

fall of the hammer, or in other customary manner. Until such announcement is made, 
any biclcler may retract his bid; and the auctioneer may withdraw the goods from sale 
unless the auction has heen announced to be without reRerve. 

(3) A right to bid may be reserved expressly by or on behalf of the seller. 
(4) Where notice has not been given that a sale by auction is sl,lbject to a right to bid' 

on behalf of the seller, it shall not be la'wful for the seller to bid himself or to employ or 
induce any person to bid at such sale on his behalf, or for the auctioneer to employ or 
induce any person to bid at such sale on behalf of the seller 01- knowingly to take any bid 
from the seller 01' any person employed by him. Any sale contravening this rule may 
be treated as fraudulent by the buyer. 

121.22 Risk of loss. Unless otherwise agreed, the goods remain at the seller's risk 
until the property therein is transferred to the buyer, but when the property is trans
ferred to the buyer the goods are at the buyer's risk, whether delivery has been made or 
not, except that: 

(1) Where delivery of the goods has been made to the buyer, or to a bailee for the 
buyer, in pursuance of the contract and the property in the goods has been retained by 
the seller merely to secure performance by the buyer of his obligations under the con
tract, the goods are at the buyer's risk from the tinJe of such delivery. 

(2) Where delivery has been delayed through the fault of either buyer or seller the 
goods are at the risk of the party in fault as regards any loss which might not have oc
curred but for such fault. 

121.23 Sale by a person not the owner. (1) Subject to the provisions of this act, 
where goods are sold by a person who is not the owner thereof, and who does not sell 
them under the authority 01' with the consent of the owner, thp buyer acquires no better 
title to the goods than the seller had, unless the owner of the goods is by his conduct pre
cluded from denying the seller's authority to sell. 

(2) Nothing in this act, however, shall affect: 
(a) The provisions of any factors' acts, recording acts, or any enactment enabling 

the apparent owner of goods to dispose of them as if he wcre the true owner thereof. 
(b) The validi~ty of any contract to sell or sale under any special COlllmon law 01' 

statutory power of sale or under the order of a court of competent jurisdiction. 

121.24 Sale by one having a voidable title. Where the seller of goods has a voida
ble title thereto, but his title has not been avoided at the time of the sale, the buyer ac-
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quires a good title to the goods; provided, he buys them in good faith, for value, and 
without notice of the seller's defect of title. 

121.25 Sale by a seller in possession of goods already sold. Where a person having 
sold goods continues in possession of the goods, or of negotiable documents of title to 
the goods, the deliY8ry or transfer by that person, or by an agent acting for him, of the 
goods or documents of title under any sale, pledge or other disposition thereof, to any 
person receiving and paying value for the same in good faith and without notice of the 
previous sale, shall ha ve the same effect as if the person making the delivery or transfer 
were expressly authorized by the owner of the goods to make the same. 

121.26 Creditor's rights against sold goods in seller's possession. 'Where a person 
having sold goods continues in possession of the goods, 01' of negotiable docnments of 
title to the goods, and such retention of possession is fraudulent in fact, 01' is deemed 
fraudulent under any rule of law, a creditor or creditors of the seller may treat the sale 
as void. 

121.27 Definition of negot.iable documents of title. A document of title in which it 
is stated that the goods refe1'l'el1 to therein will be delivered to the bearer, or to tile order 
of any person named in snch document, is a negotiable document of title. 

121.28 Negotiation of negotiable documents by delivery. (1) A negotiable docu
ment of tiLIe may be negotiated by delivery: 

(a) ,Yhere by the terms of the document the carrier, warehonseman 01' other bailee 
issning the same, unlleJtakes to deliver the goods to the bearer, 01' 

(b) Where by the terms of the document the canier, warehouseman or other bailee 
issnillg tlie same, undertakes to deliver the goods to the order of a specifiec1 person, and 
such person or a subsequent indorsee of the document has indorsed it ill blank or to 
bearer. 

(2) Where by the terms of a negotiable document of title the goods are deliverable to 
bearer, or where a negotiable c10cument of title has been indorsed in blank or to bearer, 
any holder may illllorse the same to himself or to any other specified perSOll, and in such 
case the document shall thereafter be negotiated only by the indorsement of such indorsee. 

121.29 Negotiation of negotiable documents by indorsement. A negotiable docu
ment of title may be negotiated by the ilidorsement of the person to· whose order the 
goods are by tIle terms of the document deliverable. Sucll indorsement may be in blank, 
to bearer or to a specified person. If indorsed, to a specified person, it may be ag'ain 
negotiated by the indol'sement of such person in blank, to bearer or to another specified 
person. Subsequent negotiation may be made in like manner. 

121.30 Negoti[),ble documents of title marked "not negotiable." If a document of 
title which contains an undertaking by a carrier, warehouseman or other bailee to deliver 
the goods to the bearer, to a specified person 01' order, or to the o1'(ler of a specified 
person, or which contains wOTC1s of like import, has placed upon it the words "not ne
g'otiable," "nonnegotiable" or the lil<e, such a document may nevertheless be negotiated 
by the holder and is a negotiable document of title within the meaning of this act. 

121.31 Trs,nsfer of nonnegotiable documents. A document of title which is not iu 
such form that it can be negotiated by delivery may be transferred by the holder by de
livery to a purchaser or donee. A nonnegotiable document cannot be negotiated and 
the indorsement of such document gives the transferee no additional right. 

121.32 Who may negotiate 11 document. A negotiable document of title may be 
negotiated by any peJ'son in possession of the same, however snch possession may have 
been acquired if, by the terms of the document, the bailee issuing it undertakes to deliver 
the goods to the ordcl' of such person 01' if at the time of negotiation the document is in 
such form that it may be negotiated by delivery. 

121.33 Rights of person to whom document has been negotiated. A person to whom 
a negotiahle documellt of title has been duly negotiated acquires thereby: 

(1) Sucll title to the goods as the person negotiating the document to him had or 
had ability to convey to a purc1lUser in good faith for value. and also such title to tho 
goods as the person to whose order the goods were to be delivered by the terms of the 
docllment had or bad ability to convey to a purchaser in good faith for value, and 

(2) The direct obligation of the hailee issuing the document to hold possession of the 
goods for him acco1'(1ing to the tel'ms of the docnment as fully as if such bailee had con
tracted directly with him. 

121.34 Rights of perS-Oll to whom document has been transferred. (1) A person to 
wbom a document of title has been transferred, but not negotiated, acquires thereby, as 
against the transferor, the title to the goods, subject to the terms of any agreement with 
the transferor. ' 
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(2) If the document is nonnegotiable, such person also acquires the right to notify 
the bailee who issue,g the document of the transfer thereof, and tlJerehy to acquire the 
direct obligation of such bailee to hold possession of the goods for him according' to the 
terms of the document. 

(3) Prior to the notification of such bailee by the transferor or transferee of a non
negotiable document of title, the title of the transferee to the goods and the right to ac
quire the obJigation of such bailee may be defeated by the levy of an attachment or execu
tion upon the goods by a creditor of the transferor, 01' by a notification to such bailee by 
the transferor 01' a subsequent purchaser from the transferor of a subsequent sale of the 
goods by the transferor. 

121.35 Transfer of negotiable document without indorsement. Where a negotiable 
document of title is transferred for value by delivery, and the indol'semelJt of the trans
feror is essential for negotiation, the transferee acquires a right against the transferor 
to compel him to indorse the document unless a contrary intention appears. The nego
tiation shall take effect as of the time when the indorsement is actually made. 

121.36 'Warranties on sale of document. A person who for value negotiates 01' 

transfers a document of title by indorselllent or delivery, including one who assigns for 
\'alue a claim secured by a docllment of title unless a contrary intention appears, warrants: 

(1) 'l'hat the document is genuine; 
(2) That he has a legal right to negotiate or transfer it; 
(3) That he has knowledge of no fact which would impair the validity or worth of 

the doculllent, and 
(4) That he has a right to transfer the title to the goods, and that the goods are 

merCiJalltable or fit for a particular purpose, whenever such warranties would have been 
implied if the contract of tlle parties had been to transfer without a document of title tlle 
goods represented thereby. 

121.37 Indorser not a guarantor. The indorsement of a document of title shaH not 
make the indorser liable for any failure on the part of the bailee who issued the docu
ment or previous indorsel's thereof to fulfill their respective obligations. 

121.38 When negotiation not impaired by fraud, mistake or duress. The validity 
of the negotiation of a negotiable document o~ title is not impaired by the fact that the 
negotiation was a breach of duty on the part of the person making the negotiation, or by 
the fact that the ow'ner of the document was deprived of the possession of the same by loss, 
theft, fraud, accident, mistake, duress or conversion, if the person to whom the document 
W8,S negotiated or a person to whom the document was subsequently negotiated paid value 
therefor, in good faith without notice of the breaeh of duty or loss, theft, fraud, accident, 
mistake, duress 01' conversion. 

121.39 Attachment or levy upon goods for which a negotiable document has been 
issued. If goods are deliyered to a bailee h~' the mynel' 01' by a person whose act in con
\'eyillg tbe title to them to a purchaser in good faith for value would bind the owner, and 
a negotiable document of title is issner1 for them, they cannot thereafter, while in the 
possession of such bailee, be attached by garnishment 01' otherwise 01' be levied upon 
under execution unless the document be fil'st surrendered to the bailee 01' its negotiation 
enjoined. The bailee shall in no case be compelled to deliver up the actual possession of 
the goods until the document is surrelldered to him 01' impounded by the court. 

121.40 Creditor's remedies to reach negotiable documents. A creditor whose debtor 
is tbe owner of a negotiable document of title shall be entitled to such aid from courts 
of appropriate jurisdiction by injunction and otherwise in attaching such document or 
in satisfying the claim by means thereof as is allowed at law or in equity in regard to 
property which cannot readily be attached or levied upon by ordinary legal process. 

121.41 Seller must deliver and buyer accept goods. It is the duty of the seller to 
deliver the goods, and of the b11yer to accept and pay for them, in accordance with the 
terms of the con tract to sell or sale. 

121.42 Delivery and payment are concurrent conditions. Unless otherwise aO'l'eed, 
delivery of the goods and payme:lt. of the p.rice are cO:lcurrent conditions; that is t~ say, 
the seller must be ready and wlllll1g to gIVe posseSSlOn of the goods to the buyer in 
exchange for the price and the buyer must be ready and willing to pay the price in 
exchange for possession of the goods. 

121.43 Place, time and manner of delivery. (1) Whether it is for the buver to take 
possession of the goods 01' for the seller to send them to the buyer is a question· clepelldinO' 
in each case on the contr.act, ~xpl'ess 01' implied. between the parties. Apart from any 
such contract, express or Imphed, or usage of trade to the contrary, the place of delivery 
is the seller's place of business if he have one, and if not, his residence; but in case of a 
contract to sell or a sale of specific goods, which to the knowledge of the parties when 
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the contract or the sale was made were in some other place, then that place is the place 
of deli\'ery. 

(2) Where by a contract to sell or a sale the seller is bound to send the goods to the 
buyer, but no time for sending them is fixed, the seller is bound to send them within a 
reasonable time. 

(3) Where the goods at the time of sale are in the possession of a third person, the 
seller has not fulfilled his obligation to deliver to the buyer unless and until such third 
person acknowledges to the buyer that he holds the goods on the buyer's behalf; but as 
against all others than the seller the buyer shall be regarded as having receiYell delivery 
from the time when such third person first has notice of the sale. Nothing in this section, 
however, shall affect the operation of the issue or transfer of any document of title to 
goods. 

(4) Demand or tender of delivery may be treated as ineffectual unless made at a rea
sonahle hour. ·What is fI reasonable hour is a question of fact. 

(5) Unless otherwise flgreeel, the expenses of and incidental to putting the goods into a 
deliverable state must be borne by the seller. 

121.44 Delivery of wrong quantity. (1) When the seller delivers to the buyer a 
quantity of goods less than he contracted to sell, the buyer may reject them, but if the 
buyer accepts or retains the goods so delivered, knowing that the seller is not going to 
perform the contract in full, he must pay for them at the contract rate. If, however, the 
buyer has used 01' disposed of the goods delivered before he knows that the seller is not 
going to perforlll his contract in full, the buyer shall not be liable for more than the fair 
value to him of the goods so received. 

(2) Where the seller delivers to the buyer a quantity of goods larger than he con
tracted to sell. the buyer may accept the goods included in the contract and reject the 
rest, or he may reject the whole. If the buyer accepts the whole of the goods so delivered 
he must pay for tliem at the contract rate. 

(3) IV-here tbe seller delivers to the buyer the goods he contracted to sell mixed with 
goods of a c1ifferent description not included in the contract, the huyer may accept the 
goods which are in accordance with the contract and reject the rest, or he may reject the 
whole .. 

(4) The provisions of this section are subject to any usage of trade, special agree
ment or course of dealing between the parties. 

121.45 Delivery in instalments. (1) Unless otherwise agreed, the buyer of goods is 
not bound to accept delivery thereof by instalments. 

(2) vVbere tllere is a contract to sell goods to be delivered by stated instalments, 
which are to be separately paid for, and tLle seller makes defective deliveries in respect 
of one or more instalments, or the buyer neglects or refuses to t.ake delivery of 01' pay 
for one or more instalments, it depends in each case on the terms of the contract and 
the circumstances of the case, whether the breach of conti'ac.t. is so material as to jus
tify the injured party in refusing to proceed further and suing for damages for breach 
of the entire contract, 01' whether the breach is severable. giving rise to a claim for 
compensation, but not to a right to treat the whole contract as broken. 

121.46 Delivery to a carrier on behalf of the buyer. (1) Where, in pursuance of a 
contract to sell 01' a sale, the seller is authorized or required to send the goods to the 
buyer, delivery of the goods to a carrier, whether nmned by the buyer or not, for the pur
pose of transmission. to thc buyer, is deemed to be a delivery of the goods to the buyer, 
except in the cases provided for in section 121.19, subsection (5), unless a contrary intent 
appears. 

(2) Unless otherwise authorized by the buyer, the seller must make such contract with 
the carrier on behalf of the buyer as may be reasona1)le, having regard to the nature of the 
goods and the other circumstances of the case. If the seller omit so to do, and the goods 
are lost or damaged in course of transit, the buyer may decline to treat the deliVery to the 
carrier as a delivery to himself, 01' may hold the seller responsible in damages. 

(3) Unless otherwise agreed, where gooels are sent by the seller to the buyer under 
circumstances in which the seller knows or ought to know that it is usual to insure, the 
8e1ler must give s11ch notice to the buyer as may enahle him to insure them dnring' their 
transit, and, if the seller fails to do so, the goods shall be deemec1 to be at his risk during 
such transit. 

Note. Assignment by shipper of account carrier for failure to deliver goods. Shipper 
against consignee did not operate as assign.. could assign account against consignee hut 
ll1ent of goods shi]1perl nnde!' straig'ht bill of could not assign goods. State Bank v. Chi
lading so as to permit assig'nee which had cago & N. 'V. R. Co., 211 W 465, 248 NW 423. 
no title to goods to maintain action against 

121.47 Right to examine the goods. (1) Where g'oods are deliverp,c1 to the buyer, 
which he has not previously examined, he is not deemed to have accepted them unlcss and 
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until he has had a reasonable opportunity of exalllllllllg them for the purpose of ascer
taining whetl18r they are in conformity with the contract. 

(2) Unless otherwise agreed, when the seller tenders delivery of goods to the buyer, 
he is bound, on request, to afford the buyer a reasonable opportunity of examining the 
goods for tIle purpose of ascertaining whether they are in conformity with the contract. 

(3) Where goods are delivered to a carrier by the seller, in accordance ·with an order 
from or agreement with the buyer, upon the terms that the goods shall not be delivered 
by the carrier to the buyer until he has paid the price, wbetber such terms are indicated 
by marking the goods with the words "collect on delivery," or otherwise, the buyer is 
not entitled to examine the goods before payment of the price in the absence of agree
ment permitting such (jxamination. 

121.48 What constitutes acceptance. The buyer is deemed to have accepted the 
goods when he intimates to the seller that he has accepted them, or when the goods have 
been delivered to him, and he does any act in relation to them which is inconsistent with the 
ownership of the seller, or when, after the lapse of a reasonable time, 118 retains the goods 
without intimating to the sellm' that he has rejected them. 

Note, A buyer's retention of goods four 
months without notifying the seller that he 
rejected the shipment constituted an accept
ance which took the parol contract out of 
the statute of frauds (121.04 (1) notwith
standing the buyer had canceled the order 
for the goods prior to the shipment .. .Tames 
Talcott, Inc. v. Cohen, 226 'V 418, 275 NW 90G. 

There was no "rescission" by the buyer 
where it made no uncollditiona"l offer to 
"eturn the tanks to the seller, but retained 
them, and used them fol' a purpose for 
which they were suitable. Dunck Tank 
\Yorks, Inc. v. Sutherland, 236 ,'I' 83, 294 
~W 510. 

121.49 Acceptance does not bar action for damages. In the absence of express or 
implied agreement of tlie parties, acceptame of the goods by the bu~'el' sballnot discliarge 
the seller from liability in damages or other legal remedy for breach of any promise 01' 

warranty in the contract to sell or the sale. But, if, after acceptaur.e of the goods, the 
buyer fails to give notice to the selIcI' of the breach of any promise or warranty within a 
reasonable time after the buyer knows, or ollght to know, of sllch breach, the seller shall 
not be liable therefor. 

Note, The provision. for notice within a out renovation except for painting. Zingale, 
reasonable time of claim of a buyer for v. Mills Novelty Co. 244 IV 144, 11 N'Y (2d) 
breach of warranty is not in the nature of 644. 
a statute of limitations, but is a condition Implied warranties in the sale of goods, 
precedent to recovery; hence, the purchaser "which are inlposed hy operation of la,v, re·
of goods has neither right of action for quire notice of claim of breach as well as 
breach of warranty, nor defense to an action do express warranties, and such notice is a 
for the purchase price, unless such required condition precedent to recovery. Tews v. 
notlce-whioh must advise that the buyer Marg, 246 ,'I' 245, 16 NW (2d) 795. 
1001<8 to the seller for damag'es-has been In a seller's action for the price of goods, 
~:dven, and the Reller's kl1o\vledge of facts the buyer could not recoup danlages SU8-
constituting the breach does not relieve the tained by reason of a breach of an implied 
buyer fron1 giving snch notice. j\farRh ,V P. ,Yarl'allty, in the absence of notice of clah)l 
Co. v. Babcock & Wilcox Co., 207 W 20n, 2-10 for breach to the seller as required by this 
N'Y ~~2. section. Simonz v. Brockman, 249 \'iT 50, 23 

Notice of breach of warranty, as required NIV (2d) 464, 24 NW (2d) 409. 
by 121.49, is not only a condition precedent A delay of 10 months b" a city. and its 
to liability of the seller for breach, but the J 

notice must fairly apprise the seller th'lt insurer in giving notice to a manl1factm'er 
the buyer looks to the seller for damages. of a claim for damages for breach of war
If such requirements are met, the notice ranty arising out of a breakdown of a 
need not be in any particular form. Ace hydraulic turbine, constructed and installed 

.Engineering Co. v. 'Yest Bend Malting Co. in the municipally-owned power plant, was 
244 'V 91, 11 N'Y (2d) 627. an unreasonable leng·th of time as a matter 

This section does not apply in a tort ac- of law, particularly in view of the fact that 
tion by a buyer of a machine for manufac- it denied to the manufactul'8r an oppor
turing ice crean1 to recover c1anlag-8s 1'e- tunity to investigate the breakdo\\rn ,yith 
suiting from alleged fraud and deceit of the a view to asserting any defense that may 
selJer in falsely representing that the 1'00111 have existed. Lumbermens Mut. Cas. Co. v. 
in which the seller installed the machine S. Morgan Smith Co. 251 W 218, 28 N'V (2d) 
would comply with health regulations with- 343. 

121.50 Buyer' is not bound to r~tul'll goods wrongly delivered. Unless otherwise 
aD'reed where gooc1s are c1elivel'ed to the [mver, anc1 he refuses to accept them, having the 
right s~ to do, he is not bound to l'etul'l1 th~1l1 to the seller, but it is sufficient if he notifies 
the seller that he refuses to accept them. 

Note' Buyer of parts for pipe organ held 
not barred from rescinding contract on 
ground that huyer asserted ownership and 
interfered with direction to seller to remove 
parts. where seller failed to remove parts 
and buyer made no Use of them either to his 

advantage or to injury of seller. Verlinden 
etc. O. Co. v. McDonald, 217 IV 35. 258 NW 
359. 

See note to 121.'18, citing .Tames Talcott, 
Inc. v. Cohen, 22~ 'V 418, 275 Nil' 906. 

121.51 Buyer's liability for failing to accept delivery. 'iVhen the seller is ready 
and willing to deliver the goods, and requests the buyer to take delivery, and the buyer 
does not within a reasonable time after such re(lllCst take delivery of the goods, he is liable 
to the seller for any loss occasioned by his neglect 01' refusal to take delivery, and also for 
r~asonable chal'ge for the care and custody of the gootls. If the neglect or refusal of the 
buyer to take delivery a.lllount'l to a. repudiation or breach of the entireeontract,the selleI' 
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shall have the rights against the goods and on the contract hereinafter provided in favor 
of the seller when the iJuyer is ill default. 

121.52 Definition of unpaid seller. (1) The seller of goods is deemed to be an un
paid seller within the meaning of this act: 

(a) ~When the whole of the price has not been paid or tendered. 
(b) When a bill of exchange or other negotiable instrument has been received as con

ditional payment, and the condition on which it was received has been broken by reason 
of the dishonor of the instrument, the insolvency of the bnyer, 01' otherwise. 

(2) In this part of this act the term "seller" includes an agent of the seller to whol11 
the bill of lading has been indorsed, or a consignor 01' agent who has himself paid, or i'J 
directly responsible for, the price, 01' any other person who is in the position of a selle1'. 

121.53 Remedies of an unpaid seller. (1) Subject to the provisions of this act, 
notwithstanding that the property in the goods may be passed to the buyer, the unpaid 
seller of goods, as snch, has: 

(a) A lien on the goods or right to retain them for the price while he is in possession 
of them; 

(b) In case of the insolvency of the buyer, a right of stopping the goods in transitu 
after he has parted with the possession of them; 

(c) A right of resale as limited by this act; 
(d) A right to rescind the sale as limited by this act. 
(2) Where the property in goods has not passed to the buyer, the unpaid seller has, 

in addition to his other remedies, a right of withholding delivery similar to and coexten
sive with his rights of lien and stoppage in transitu where the property has passed to 
the buyer. 

121.54 When right of lien may be exercised. (1) Subject to the provisions of this 
act, tile unpaid seller of goo (Is who is in possession of them is entitled to retain possessioll 
of them until payment 01' tender of the price in the following cases, namely: 

(a) Whe1'e the goods have been sold without any stipulation as to credit; 
(b) Where the goods have been sold on credit, but the term of credit has expired; 
(c) ~Where the buyer becomes insolvent. 
(2) The seller may exercise his right of lien notwithstanding that he is in possession 

of the goods as agent or bailee for the buyer. 

121.55 Lien after part delivery. IVhere an unpaid seller has made part delivery of 
the goods, he may exercise his right of lien on the remainder, unless such part delivery 
has been made under such circumstances as to show an intent to waive the lien or right of 
retention. 
, 121.56 When lien is lost. (1) The unpaid seller of goods loses his lien thereon: 

(a) 'When he deli vcrs the goods to a carrier or other bailee for the purpose of trans
mission to the buyer without reserving the property in the goods or the right to the pos
session thereof; 

(b) When the buyer or his agent lawfully obtains possession of the goods; 
(c) By waiver thereof. 
(2) The unpaid seller of g:oods, having a lien thereon, does not lose his lien by reason 

only that he has obtained judgment or decree for the price of the goods. . 

121.57 Seller may stop goods on huyer's insolvency. Subject to the provisions of 
this act, when the buyer of goods is or becomes insolvent, the unpaid seller who has parted 
with the possession of the goods has the right of stopping them in transitu, that is to say, 
he may resume possession of the goods at any time while they are in transitu, and he will 
then become entitled to the same rights in regard to the goods as he would have had if he 
had never parted with the possession. 

121.58 When goods are in tmnsit. (1) Goods are in h'ansit within the meaning of 
section 121.57: 

(a) From the time they are delivered to a carrier by land or water, or other bailee 
for the purpose of transmission to the buyer; until the buyer, or his agent in that behalf, 
takes deli very of them from such carrier or other bailee; 

(b) If the goods are rejected by the buyer, and the carrier or other bailee continues 
in possession of them, even if the seller has refused to receive them back. 

(2) Goods are no longer in transit within the meaning of section 121.57: 
(a) If the buyer, 01' his ag'ent in that behalf, obtains delivery of the goods before 

their arrival at tlJe appointed destination; 
(b) If, after the arrival of the goods at the appointed clestina#on, the carrier 01' 

other bailee acknowledges to the bn~'er 01' his agent that he holds the goods on his be
half and eontinues in possession of them as bailee for the buyer or his agent i and it 
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is immaterial tbat a further destination for the goods may have been indicated by the 
buyer; 

(c) If tbe carrier or other bailee wrongfully refuses to deliver the goods to the buyer 
Ol' his agent in that bebalf. 

(3) If goods are delivered to a ship cbartered by the buyer, it is a question depending 
on tbe circumstances of the particular case, whether they are in the possession of the 
master as a carrier or as agent of the buyer. 

(4) If pmt delivery of the goods has been made to the buyer, or his agent in that 
behalf, the remainder of the goods may be stopped in transitu, unless such part delivery 
has been made under such circumstances as to sllow an agreement witll tlle buyer to give 
up possession of the whole of the goods. 

121.59 Ways of exercising the right to stop. (1) The unpaid seller may exercise 
his right of stoppage in transitu either by obtaining actual possession of the goods 01' by 
giving notice of his claim to the carrier or other bailee in whose possession the goods are. 
Such notice may be given either to the person in actual possession of the goods or to his 
principal. In the latter case the notice, to be effectual, must be given at such time and 
under such circumstances that the principal, by the exercise of reasonable diligence, ma)' 
prevent a delivery to the buyer. 

(2) IVhen notice of stoppage in transitu is given 1JY the seller to the carrier, or other 
bailee in possession of the goods, he must redeliver the goods to, or according to the 
direction of, the seller. The expenses of such deliver}' must be borne by the seller. 
If, however, a negotiable document of title representing the goods has been issued by 
the carrier or other bailee, he shall not be obliged to deliver or justified in delivering 
the goods to the seller unless such document is first surrendered for cancellation. 

121.60 When and how resale may be made. (1) Where the goods are of a perish
able nature, or where the seller expressly reserves the right of resale in case the buyer 
should make default, or where the buyer has been in default in the payment of the price 
an unreasonable time, an unpaid seller having a right of lien 01' having stopped the goods 
in transitu may resell the goods. He shall not thereafter be liable to the original buyer 
upon the contract to sell or the sale or for any profit made by such resale, but may 1'ecover 
from the buyer damages for any loss occasioned by the breach of the contract 01' the sale. 

(2) ",There a resale is made, as authorized in this section, the buyer acquires a good 
title as against the original buyer. 

(3) It is not essential to the validity of a resale that notice of an intention to resell 
the goods be given by the seller to the original buyer. But where the rig'ht to resell is 
not based on the perishable nature of the goods 01' upon an express provision of the con
tract 01' the sale, the giving' or failure to give such notice shall be relevant in any issue 
involving the question whether the buyer had been in default an unreasonable time before 
the resale was made. 

(4) It is not essential to the validity of a resale that notice of the time and place of 
such resale shonld be given by the seller to the original buyer. 

(5) The seller is bound to exercise reasonable care and judgment in making' a resale, 
and subject to this l'equirement may make a resale either by public or private sale. 

Note: Where, after buyer had unjusti- sold them for much less than contract price. 
flably refused to accept safety-deposit hoxes, seller was entitled to recover more than 
seller who had bought boxes for buyer's ac- nominal damages. Zimmerman Bros. & Co. 
count made every reasonable effort to pro- v. First Nat. Bank, 219 W 427; 263 NW 361. 
cure highest price obtainable for boxes and 

121.61 When and how the seiler may rescind the sale. (1) An unpaid seller having 
a right of lien or having stopped the goods in transitu, may rescind the transfer of title 
and resume the pToperty in the goods, w!Jel'e he expressly r8seTved the right to do so in 
case the buyer should make default, or where the buyer has been in default in the pay
ment of the price an unTeasonable time. The seller shall not theTeafter be liable to the 
buyer upon the contTact to sell or the sale, but may recoyer from the buyer damages fol' 
any loss occasioned by the breach of the contract 01' the sale. 

(2) The transfer of title shall not be held to have been rescinded by an unpaid seller 
until he has manifested by notice to the buyer or by some other overt aet an intention to 
rescind. It is not necessary that such overt act should be communicated to the buyer, but 
the giving or failure to give notice to the buyer of the intention to rescind shall be rele
vant in any issue involving the question whether the buyer had been in default an Ulll'ea
sonable time before the right of rescission was asserted. 

Note: The u~paid seller was not entitled to only for a breach so SUbstantial as to tend to 
rescind the contract, within (1), where the defeat the object of the contracC "There the 
right to rescind upon default of the buyer question is one of renunciation and not one 
was not expressly reserved and the buyer of materiality of breach of contract. even 
was not in default an unreasonable time. As under the uniform sales act the queRtion is 
a general rule, rescission of a contract is not one of law. not of fact. Gedanke v. "Tiscon
permitted for a casual. technical or unim- sin Evaporated Mille Co., 215 W 370, 254 N,y 
portant breach or failure of performance. but 660. 
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121.62 Effect of sale of goods subject to lien or stoppage in transitu. (1) Subject 
to the provisions of this act, the unpaid seller's right of lien 01' stoppage in transitu is 
not affected by any sale, or other disposition of the goods which the buyer may have made, 
unless the seller has assented thel'eto. 

(2) If, however, a negotiable docnment of title has been issued for goods, no seller's 
lien or right of stoppage in transitu shall defeat the right of any purchaser for value in 
good faith to whom such document has been negotiated, whether such negotiation be prior 
or subsequent to the notification to the carrier, or other bailee who issued such document, 
of the seller's claim to a lien or right of stoppage in transitu. 

121.63 Action for the price. (1) Where, under a contract to sell 01' a sale, the 
property in the goods has passed to the buyer, and the buyer wrongfully neglects or re
fuses to pay for the goods according to the terms of the contract 01' the sale, the seller 
may maintain an action against him for the price of the goods. 

(2) vVhere, under a contract to sell 01' a sale, the price is payable on a day certain, 
irrespective of delivery or of transfer of title, and the buyer wrongfully neglects or re
fuses to pay such price, the seller may maintain an action for the price, although the 
property in the goods has not passed, and the goods have not been appropriated to the 
contract. But it shall be a defense to such an action that the seller at any time before 
judgment in such action has manifested an inability to perform the contract 01' the sale 
on his part 01' an intention not to perform it. 

(3) Although the property in the goods has not passed, if they cannot readily be re
sold for a reasonable price, and if the provisions of subsection (4) of section 121.64 are 
not applicable, the seller may offer to deliver the goods to the buyer, and, if the buyer 
refuses to receive them, may notify the buyer that the goods are thereafter held by the 
seller as bailee for the buyer. Thereafter the seller may treat the goods as the buyer's 
and may maintain an action for the price. 

121.64 Action for damages for nonacceptance of the goods. (1) Where the buyer 
wrongfully neglects 01' refuses to accept and pay for the goods, the seller may maintain 
an action against him for damages fOl' nonacceptance. 

(2) The measure of damages is the estimated loss directly and naturally resulting, in 
the ordinary course of events, from the buyer's breach of contract. 

(3) Where there is an available market for the goods in question, the measure of dam
ages is, in the absence of special circumstances, showing proximate damage of a greater 
amount, the difference between the contract price and market or current price at the 
time 01' times when the goods ought to have been accepted, 01', if no time was fixed for 
acceptance, then at the time of the refusal to accept. 

(4) If, while labor 01' expense of material amount are necessary on the part of the 
seller to enable him to fulfill his obligations under the contract to sell or the sale, the 
buyer repudiates the contract. 01' the sale, 01' notifies the seller to proceed no further 
thereWIth, the buyer shall be lIable to the seller for no greater damages than the seller 
,,"ould have suffered if he did nothing towards cal'l'ying out the contract 01' the sale after 
receiving notice of the buyer's repudiation 01' countermand. The profit the seller would 
have made if the contract or the sale had been fully performed shall be considered ill 
estimating such damages. 

Note: Y contracted to buy a new Chevrolet was $340 plus thl') market value of the Ford, 
from B and to pay for it 8340 cash and a used. minus the cost to him of the Chevrolet. 
Ford. Y breached the contract and B sued. Therefore the court erred in not submitting 
There was no available market for the Chev- to the jury the market value of the Ford. 
rolet at that time. The plaintiff's damage Popp v. Yuenger, 229 vI' 189, 282 NW 55. 

121.65 When seller may rescind contract or sale. Where the goods have ]]ot been 
delivered to the buyer, and the buyer has repudiated the c()ntract to sell 01' sale, or has 
manifested II is inability to perform his obligations thereunder, or has committed a mate
rial breach thereof, the seller may totally rescind the contract or the sale by g'iving notice 
of his election so to do to the buyer. 

121.66 Action for converting 01' detaining goods. Where the property in the goods 
has passed to the buyer and the seller wrongfully neglects 01' refuses to deliver the goods, 
the buyer may maintain any action allowed by law to the owner of goods of similar kind 
when wrongfully converted 01' withheld. 

121.67 Action for failing to deliver goods. (1) Where the property in the goocls 
has not passed to the buyer, and the seller wrongfully neglects 01' refuses to' deliver tho 
goods, the buyer may maintain an action against the seller for damages for nondelivery. 

(2) The measure of damages is the loss directl~r and naturally resulting in the orcli
nary course of events, from the seller's breach of contract. 

(3) ~There there is an m'ailable market for the goods in question, the measure of 
damages, in the absence of special circumstances showing' proximate damages of a greater 



121.68 SALES 1980 

amount, is the difference between the contract price and the market 01' current price of 
the goods at the time or times wIlen they ought to have been delivered, 01', if 110 time was 
fL\:ed, then at the time of the refusal to deliver. 

121.68 Specific performance. Where the seller has broken a contract to deliver 
specific or ascertained goods, a court having the powers of a COlll't of equity may, if it 
thinks fit, on the application of the buyer, by its judgment or decree direct that the COIl
tract shall be perfol'med specifically, without giving the seller the option of retaining the 
goods on payment of damages. The judgment 01' decree may be unconditional, 01' upon 
such terms and conditions as to damages, payment of the price and otherwise, as to the 
court may seem just. 

121.69 Remedies for breach of wal'l'l.wty. (1) Where there is a breach of wal'l'anty 
by the seller, the buyer may, at his election: 

(a) Accept 0]' keep the goods and set up against the seller, the breach of warranty by 
way of recoupment in diminution 01' extinction of the p"ice; 

(b) Accept 01' keep the goods and maintain an action against the seller, for damages 
for the breach of warranty; 

(c) Refuse to accept the goods, if the property therein has not passed, and maintain 
an action against the seller for damages for the breach of warranty; 

(d) Rescind the contract to sell 01' the sale and refuse to receive the goods, or if the 
goods have already been received, return them 01' offer to return them to the seller and 
recover the price or any part thereof which has been paid. 

(2) When the buyer has claimed and been granted a remedy in anyone of these ways, 
no other remedy can thereafter be granted. . 

(3) Where the goods have been delivered to the buyer, he cannot rescind the sale if 
he knew of the breach of warranty when he accepted the goods, or if he fails to notify 
the seller within a reasonable time of the election to rescind, or if he fails to return or 
to offer to return the goods to the seller in substantially as good condition as they were in 
at the time the property wastransferred to the buyer. But if deterioration or injury of 
the goods is due to the breach of warranty, such deterioration 01' injury shall not prevent 
the buyer from returning 01' offering to return the goods to the seller and rescinding the 
sale. 

(4) Where the buyer is entitled to rescind the sale and elects to do so, the buyer shall 
cease to be liable for the price upon returning or offering' to retnrn the goods. If the 
price 01' any part thereof has already been paid, the seller shall be liable to repay so 
much thereof as has been paid, concurrently with the return of the goods, or immediately 
after an offer to return the goods in exchange for repayment of the price. 

(5) Where the buyer is entitled to rescind the sale and elects to do so, if the seller 
refuses to accept an offer of the buyer to return the goods, the buyer shall thereafter 
be deemed to hold the goods as bailee for the seller, but subject to a lien to secure the 
repayment of any portion of the price which has been paid, and with the remedies for 
the enforcement of such lien allowed to an unpaid seller by section 121.53. 

(6) The measure of damages for breach of warranty is the loss directly and naturally 
resulting, in the ordinary course of events, from the breach of warranty. 

(7) In the case of breach of warranty of quality, such loss, in the absence of special 
circumstances showing proximate damag.e of a greater amount, is the difference between 
the value of the g'oods at the time of delivery to the buyer and the value they would 
have had if they had answered to the warranty. . 

l\"ote: 'rhe buyer had no right of rescis
sion based upon failure to deliver all of the 
goods purcllased where he accepted the 
goods knowing that delivery was incomplete, 
pilt them in his place of business, and con
tinued to use them. Continued use of the 
machinery and equipment in the ordinary 
course of his newspaper business by the 
buyer after giving notice of rescission 
,vaived any right to rescind. Banninger v. 
Landfteld, 209 W 327, 245 NW 113. 

'rIle sellers having installed oil burner 
and furnace, a letter of the buyers' attorney 
requesting removal of the oil burner only 
,vas flot a COlllplete rescission; to nlake 00111-
plete rescission, the buyers should have of
fered to return all the property. The buyers 
waived any right to rescind for breach of 
,varranty by using the oil burner and fur
nace after obtaining l<nowledge of ground 
for rescission. Mallow v. Hall, 209 W 426, 
245 N,Y 90. 

~'ime within which defrauded buyer may 
rescind depends upon circumstances; but 
where seller is advised from outset of buy-

er's determination not to accept unless dem
onstration shows worth of material and 
selle~' takes I?art .in demonstration, length 
of tlme reqUIred for demonstration alone 
cannot be determinative of right to rescind' 
consideration being whether period elal)S~ 
lng, when not agreed to, has been long 
enough to prejudice seller. Verlinden etc 
O. Co. v. McDon?lId, 217 W 35. 258 NW 359: 

vVhere there IS a breach of warranty by 
the seller, the buyer, may at his election 
accept and keep the goods and maintain 
an action ag'ainst the seller for damages 
for the breach of warranty, and the buyer 
has no duty to request the seller to make 
good the breach of warranty befere being 
entitled to damages. DUII':!I< Tank IYorks. 
Inc. v. Sutherland, 236 vI' 83, 294 NW' 510 

INhere the buyer rightfully refuses to 
accept the property tendered, he may main
tain an action ·to recover the purchase price 
and to recoyer damages resulting from mis
representatlOn 01' breach of warranty HUd
son Rug Refinishing & C. Corp. v: 'Prime 
Mfg. Co., 115 F. (2d) 615. 
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121.70 Interest and special damages. Nothing in this act shall affect the right of 
the buyer or tile seller to recover interest or special damages in any case where by law 
interest or special damages may be recoverable, or to recover money paia where the con
sideration for the payment of it has failed. 

121.71 Interpretation. Where the right, duty or liability would arise under a con
tract to sell or a sale by implication of law, it may be negatived or varied by express 
agl'eement or by the course of dealing between the parties, 01' by custom, if the custom be 
such as to bind both parties to the contract or the sale. 

121.72 Rights may be enforced by action. Where any right, duty or liability is de
clared by this act, it may, unless otherwise by this act provided, be enforced by action. 

121.73 Rules for cases not provided fo1' by this act. In any case not provided for 
in this act, the rules of law and equity, including the law merchant, and in particular the 
l'ules relating to the law of principal and agent and to the effect of fraud, misrepresenta
tion, duress or coercion, mistake, bankruptcy, or other invalidating cause, shall continue 
to apply to contracts to sell and to sales of goods. 

121.74 Interpretation shall give effect to purpose of uniformity. This act shall be 
so interpreted and construed, as to effectuate its general pUJ'pose to make nniform the 
laws of those states which enact it. 

121.75 Provisions not applicable to mortgages. The provisions of this act relating 
to contracts to sell and to sales do not apply, unless so stated, to any transaction in the 
form of a contract to sell or a sale which is intended to operate by way of mortgage, 
pledge, charge or other security. 

121.76 Definitions., (1) In this act, unless the context or subject matter otherwise 
requires: 

"Action" includes counterclaim, set-off and suit in equity. 
"Buyer" means a person who buys or agrees to buy goods or any legal successor in in

terest of such person. 
"Defendant" includes a plaintiff against whom a right of set-off or counterclaim is 

assE'rted. 
"Delivery" means voluntary transfer of possession. from one person to another. 
"Divisible contract to sell or sale" means a contract to sell 01' a sale in which by 

its terms the price for a portion or portions of the goods less than the whole is fixed or 
ascertainable by computation. 

"Documents of title to goods" includes any bill of lac1ing, dock warrant, warehouse 
receipt or order for the delivery of goods, or any other document used in the ordinary 
course of business in the sale or transfer of goods, as proof of the possession 01' control 
of the goods, or authorizing or purporting to authorize the possessor of the' document to 
transfer or receive, either byindol'sement 01' by delivery, goods representcd bysuch document. 

"Fault" means wrongful act or default. 
"Fungible g'oods" means goods of which any unit is from its nature or by mercantile 

usage treated as the equivalent of any other unit. 
''Future goods" means goods to be manufactured or acquired by the seller after the 

making of the contract of sale. 
"Goods" includE' all chattels personal otller than things in action and money. The 

term includes emblements, industrial growing' crops, and things attached to 01' forming 
part of the land which are agreed to be severed before sale or under the contract of sale, 

"Order" in sections of this act relating to documents of title means an order by in
dorsement on the document. 

"Person" includes a corporation or partnership or two or more persons having a joint 
or common interest. 

"Plaintiff" includes defendant asserting a right of set-off or counterclaim. 
"Property" means the general property in goods, and not merely a special property. 
"Purchaser" includes mortgagee and pledgee. 
"Purchases" includes taking as a mortgagee or as a pledgee. 
"Quality of goods" includes their state 01' condition. 
"Sale" includes a bargain and saJe as well as a sale and delivery. 
"Seller" means a person who sells 01' agrees to sell goods, or any legal successor in 

the interest of such person. 
"Specific goods" means goods identified and ag-reed upon at the time a contract to 

sell or a sale is made. 
"Value" is any cOI;sic1eration sufficiellt to support a simple contract. An antecedent 

or pre-existing claim, whether for money or not, constitutes value where goods or docu
ments of title are taken either in satisfaction thereof or as security therefor. 
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(2) A thing is done "in good faith" within the meaning of this act when it is in fact 
done honestly, whether it be done negligently 01' not. 

(3) A person is "insolvent" within the meaning of this act who either has ceased to 
pay his debts ill the ordinary course of business or cannot pay his debts as they become 
due, whether he has committed an act of bankruptcy or not, and whether he is insolvent 
within the meaning of the federal bankruptcy law or not. 

(4) Goods are in a "deliverable state" within the meaning of this act when they are 
in such a state that the buyer would, under the contract, be hound to take delivery of 
them. 

121.77 Act not retroactive. None of the provisions of this act shall apply to any 
sale, 01' to any contract to sell, made prior to J annary 1, 1912. [43.08 (3)] 

121.78 Warehouse receipts act not affected. Nothing in this act 01' in any repe'aling 
clause thereof shall be construed to repeal or limit any of the provisions of chapter 119 
of the statutes. 

121.79 Citation. This act may be cited as the "Uniform Sales Act." , 


