
H)7.01 MUNICIPAL AOQUISITION OF UTILITIES 2472 

CHAPTER 197. 
MUNICIPAL ACQUISITION OF UTILITIES. 

197.01 

197.02 

197.03 
In .04 
197.05 

Municipalities, powers under utility 
law. ' 

Action by municipalities to acquire 
utility. 

Indetermina te permit; notice. 
DiscOIl inunnce of condenlnation. 
Compensation determined by com-

mission; notice; title. 

197.06 
197.07 
197.08 
197.09 
197.10 

197.20 

Court review. 
Burden oj' proof; judgment. 
Decision for utility. 
Reconsideration of compensation. 
Cities of first class; contracts; utili-

ties. 
State steam sold Dane County and 

Madison. 

197.01 Municipalities, powers under utility law. (1) Any municipality shall have 
the power, suhject to the provisions of chapters 196 and 197, to construct and operate a 
plant ulIll equipment or allY part thereof for tlle produetion, transmission, delivery or 
fUl'l1ishing' of lleat, light, water 01' power, or to acquire, construct and operate a toU bridge. 

(2) Any munic:ipality shall IJave the power, subject to the provisions of chapters 196 
allc1197, to l1l11'chase any public utility or any part thereof; provided, that such purchase 
and the terms thereof' shall be approved by the commission after a hearing as provided 
in section 197.05. 

(3) AllY municipality shall have the power, subject to the provisions of chapters 196 
and 197, to acquire the property of any public utility, wheresoever situated, actually used 
and llscful for the convenience of the public; provided, that in acquiring any property 
outside of 'Wisconsin, such property must have been used exclusively by such public utility 
for fUl'llishing heat, light, water and power to such municipality. 

(4) Any municipality havillg secured a declaration of convenience and necessity to 
own, opernte, manage or control any plant or equipment for the production, transmission, 
delivery or furnishing of heat, light, water or power, 01' owning any such plant, may con
tract with any public utility lawfully engaged as such for a division of any of the fore
going service in sairl municipality, for a period not exceeding ten years, with mutual 
covenants restricting and obligating operations by each party to sei'vice within the re
spective fields of division so contracted for, and within such fields the commission shall 
have the right to regulate the charges for, and quality of, service, notwithstanding any
thing proviclerl in such contract. Nothing in this section shall prevent the commission 
from terminating such contract and granting a certificate of convenience and necessity for 
a third or other utility, if in its judgment the public interest requires it. 

Note, The methods jll'eRcribed by 66.0G 
(8). (9) and 197.01 to 197.05 for the munieipal 
acquisitiun of public utilities are separate, 
distinct. and mutually exclusive. ,Viscon
sin P. &; L. Co. v. Public Service Commis
sion, 22~ W 25, 267 NW 386. 

A majority of the electors of Edgerton 
voted affirma tively on the following question: 
"Shall the City of Edgerton purchase the 
rights and property of the ,Yisconsin Power 
and Li gh t Company actually used and !Iseful 
for trans111ission delivery and fUl'uiRhlng of 
heat, light. and' power within the City of 
Edgerton, and construct a~d operate a. pl~nt 
and equip1l1ent for productIon and, f,urnlSlung 
of electricity?" The two proposltlOns were 
clearly stated; those in favor of both ,~ould 
vote flYes," 'while those in favor of eIther 
and opposed to the other as well as those 
opposed to both. woulcl vote "No." '1'he pro
ceedings were held to be valid and to au
thorize the acquiRition of rights and property 
even if located outside city if used and use
ful for furnishing power within city. Wis
consin P. & L. Co. v. Public Service Com
mission, 224 IV 2SG, 272 NW 50. 

Chapter 197 provides a complete pro
cedure for the acquisition by a city of a 
public utility operating unde~ an indeter
minate permit and an e~cluslVe p~·o?e.dure 
for cliscon tinning proCeedIngS duly llutIa ted 
and conducted after the public seryice com
mission has determined the just compensa
tion to be paid. Section 10.43 has no applica
tion to such situation. Henderson y. Hoesley, 
225 W 596, 275 NW 413. 

In proceedings by a village to acquire a 
public utility the yoters' affirmative answer 

to a question whether the "plant and eouip
ment" "located in the village" should be 
acquired by the village did not authorize 
the acquisition of utility property located 
outside the Village. lVisconsin P. & L. Co. 
276PN~ic62~:rvice Commission, 226 W 370, 

Sec. 196.39, relating to the regulation of 
public utilities, providing in part that the 
public service commission may reopen any 
case for furthel' evidence following the issu
ance of an ordeI' therein, does not applv to 
acquisition proceedings bronght before' the 
commission by a municipality under ch. 197, 
and vests no power In the commission to 
reopen such a proceeding for further evi
dence following its issuance of an order 
fixing just compensation for the municioal 
acqUisition of the property of the utility 
in question. Superior 'V., L. & P. Co. v 
Public SerYice Comm., 232 ,V GIG 288 N'''' 
243. ' 

The proceeding was held to be one 
under 197.01 (3), for an "adversary acqui
sition" of the used and useful property as 
against the contention that the proceectin" 
was 011e under 66.06 (8) and 197.01 (2). for 
a "negotiated purchase" of the utllitv's dis
tribution system. In a proceeding' under 
197.01 (3), Whether certain property owned 
by the utility Is used and useful' for the 
convenience of the public, so as to be re
quired to be included in the properb' to be 
talcen by the municipality, Is a Question of 
fact and a finding of the public service 
commission as to the property used and 
useful can be set aside only When of such 
a character that the court can clearly saY 
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that the finding Is unreasonable. A deter
mination of the public service commission 
excluding. from the property used and useful 
required to be taken by the city, the local 
operator's house, the local manager's home, 
an interest in the power line serving the 
city, and certain SUbstation property, was 
neither unlawful nor unreasonable. La.ke 
Superior Dist. P. Co. v. Public Service 
Comm., 235 'W 667, 294 NW 45. 

The provisions of 196.24 (3) apply to mu
nicipal acquisition proceedings under ch. 
197, so as to permit the hearing of testimony 
by. an examiner of the commission in such 
proceedings. Lake Superior D. P. Co. v. Pub
lic Service Comm. 244 ,y 543. 13 NW (2d) 89. 

An inventory of the utility property to 
be acquired must necessarily be made by the 
public service comlllission prior to the date 
of the commission's award, and such prior 
inventory does not prevent the commission 
fro111 fixing the value of the property as of 
the da~e of the award. Pardeeville E. L. 

Co. v. Public Service C0111m. 246 ,V 504, 17 
NW (2d) 586. 

As used in an order of the public service 
C0111111ission fixing the anl0unt of compensa
tion to be paid and other terms and condi
tiuns for a village's acquisition of the prop
erty of an electric utility, and providing 
that in case of an action to review the order 
the time of payment should be extended to 
a date 4 months subsequent to the date of 
final judgment in such action, the term "final 
judgment" meant a judgment not open to 
attack by appeal 01' as to which an appeal 
had been pursued and the judgment of the 
circuit court affirmed, so that, there having 
been no appeal from that court's judgment 
affirming the order, the judgment became 
final within the meaning of the order when 
the 60 days permitted for appeal had fully 
expired. Northwestern Wis. Elect. Co. v. 
Public Service Comm. 248 W 479, 22 NW 
(2d) 472, 23 NW (2d) 459. 

197.02 Action by municipalities to acquire ·utility. If the municipality shall have 
determined to acquire a plant operated under an indeterminate permit provided in section 
196.55, by a vote of a majority of the electors, such municipality shall bring an action in 
the circuit court against the public utility for an adjudication as to the necessity of such 
taking by the municipality. Unless the parties waive a jury, the question as to the neces
sity of the taking of such property by the municipality shall be submitted to a jury. 

Xote. For court procedure under this sec- gor v. Hussa C. & P. COl, 208 W 191, 242 NvV 
tion, see note to section 274.33, citing Ban- 565. 

197.03 Indeterminate permit; notice. If the municipality shall have determined 
to acquire an existing plant in the manner provided in section 197.02, and the public utility 
owning such plant shall have consented to the taking over of such plant by the munici
pality by acceptance of an indeterminate permit as provided herein, or, in case such public 
utility shall not have waived 01' consented to such taking', if the jury shall have found that 
a necessity exists for the taking of such plant, then the municipality shall give speedy 
notice of such determination and of such consent or such finding to the public utility and to 
the commission. 

~ote: ,Vhere the public service commis
sion by order of July 18, 1938, fixed the just 
compensation to be paid for the municipal 
acquisition of the property of a utility on the 
basis of values as of December 31, 1935, the 

order 01' award fixing just 'compensation was 
invalid as not fixing compensation as of the 
date of the award.. Pardeeville E. L. Co. v. 
Public Service Comm., 238 W 97, 297 NW 39'1. 

197.04 Discontinuance of condemnation. (1) Any municipality having determined 
to acquire an existing plant or any part of the equipment of a public utility may dis
continue all proceedings to that end at any time within 90 days after the final determina
tion of compensation by the commission, by a vote of the electors as herein provided, or 
by a resolution to that effect by its municipal council, provided that such resolution shall 
not be of force and effect until 90 days after its passage and publication. If within either 
of said 90-day periods a petition shall be filed with the clerk of such municipality, in 
a city of the first class signed by 5 pel' cent and in all other municipalities by 10 per 
cent of the electors thereof, requesting that the quest.ion of discontinuing said proceed
ing to acquire such plant or equipment be submitted to the electors, such question shall 
be submitted to the said electors at any general or regular municipal election that may 
be held not less than 30, and not more than 35, days from the date of the filing of the 
petition; and if no general election or regular municipal election is to be held within the 
stated periods, then the governing body of the municipality shall order the holding of a 
special election for the purpose of submitting to the electors in case the petition is filed 
before the adoption of such resolution the question whether said proceedings shall be 
discontinued, and in case the petition is filed after the adoption of said resolution thA 
qnestion whether the aforesaid resolution shall remain in effect and its adoption be rati
fied, and such resolution shall not have force or effect unless a majority of the electors 
voting on such question shall be in favor thereof. 

(2) The municipal council may provide for the notice, the manner of holding such 
election and the method of voting thereon and of making returns thereof and the canvass
ing and determining of the result thereof; provided, that notice of the suhmission of the 
question contemplated herein to the electors shall be given by a brief notice of that fact 
once a week for three weeks in some newspaper of general circulation pu blished in the 
municipality, and if there be no such newspaper then publication may be made in any 
newspaper of g'eneral circulation in the GOlmty seat of the county wherein the munici
pality is located. The notice of holding any special election shall be inC011)orflted as a 
part of the aforesaid notice. 
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(3) Upon the discontinuance of proceedings by the municipality no subsequent pro
ceedings shall be instituted within two years thereafter. [1943 c. 517] 

Note: When the commission makes an as of which just compensation should be 
award which may be the subject of dis- fixed. "Wisconsin Power & Light Co. v. 
continuance proceedings the making of that Public S61~vice Commission, 231 'V 390, 286 
award is the time of taking and the time NW 392. 

197.05 Compensation determined by commission; notice: title. (1) The (lOmmiil

sion shall thereupon set a time and place for a public hearing upon the matters of the just 
compensation to be paid for the property of such public utility, wheresoever situated, 
actually used and useful for the convenience of the public, and of all other terms and con
ditions of the purchase, and shall give to the municipality and the public utility interested, 
not less than thirty days' notice of the time and. place when and where such hearing will 
be held, and such matters considered and determined, and the municipality shall publish 
such notice once a week for not less than three successive weeks in at least one newspaper 
of general circulation printed in the English language and published in the county in 
which such public utility is located. 

(2) The commission shall, by order,fix and determine and certify to the municipal 
council, to the public utility and to any bondholder, mortgagee, lienor 01' any other person 
having 01' claiming to have any interest in such public utility appearing upon such hear
ing, just compensation to be paid for the taking of the property of such public utility 
actually used and useful for the convenience of the public and all other terms and all con
ditions of purchase which it shall ascertain to be reasonable. 

(3) The compensation and other terms and the conditions of purchase thus certified 
by the commission shall constitute the compensation and terms and conditions to be paid, 
followed and observed in the purchase of such plant from such public utility. Upon the 
filing of such certific~te with the ?l~rk ?f such municipality the absolute title of the prop
erty taken shall vest 111 such mUlllClpahty, and, as to any such property located outside of 
Wisconsin, the circuit court is vested with power to require such public utility company 
to convey the same to the municipality. Municipalities in adjoining states which have de
termined to acquire a public utility, part of which is located in Wisconsin, are authorized 
to acquire and to hold and operate any part of such public utility located in Wisconsin, 
provided, such state gives a similar power to Wisconsin municipalities. 

Notel Municipality purchasing local elec- did not limit the proposed acqUisitions to 
tric utility was required to pay as compen- only such property as was actually used and 
sation therefor value of physical property useful for the convenience of the public the 
taken and going value of local utility, but proceedings are considered as being u~der 
was 'not required to pay overhead costs or 66.06 (8), (9), relating to acqUisition by 
severance damages for diminution in value agreement, rather than under 19701 to 
of electric company's property as a whole 197.05, providing for acquisition by 'action 
by reason of the taldng of a portion thereof. against the utility and subsequent proceed
Cost of removing high-tension ·lines and ings before the public service commission 
facilities for transforming high-tension and limiting the subject of the acquisition t'; 
current and transferring it to distribution property used and useful for the convenience 
lines, and value of SUbstation comprising of the public; especially since the method of 
these facilities, as compensation for local fi' ifi d' th itt . electric utility. purchased by municipality, nancmg spec e In e ns an proceedmgs is applicable to an acquisition by voluntary 
may be determined when removal takes agreement only; and, therefore. the commis
place. Public service commission's order for sion was without jurisdiction in the premises 
joint use by electric company and munici-
pality, purchasing local electric utility. of to fix the compensation of the utility. Wis
poles carrying electric company's high-ten- consin P. & L. Co. v. Public Service Com
sion transmission lines held propel' under mission, 222 W 25, 267 NW 386. 
statute requiring utility to permit another ~'he statute required just compensation 
utility to use its poles and other equipment, to be fixed as of the time when the commis
and statute giving public service commis- sion mal,es its award. Wisconsin Power & 
sion power to fix terms and conditions of Light Co. v. Public Service Commission, 231 
purchase. Wisconsin P. & L. Co. v. Public W 390, 284 NW 586, 286 NW 392. 
Service Commission, 219 W 104, 261 NW 711, The power exercised by the public serv-
262 NW 257. ice commission in fixing just compensation 

Where a resolution and notice of election in acquisition proceedings under ch. 197 is 
for the municipal acquisition of the plant a quasi-judicial rather than a legislative 
and equipment of an electric utility specified power. (Contrary statement in 'Visconsin P. 
that payment was to be made by the is- & L. Co. v. Public Service Comm. 231 W 390. 
suance of mortgage bonds under 66.06 (9) corrected.) Superior .V., L. & P. CO. v. Public 
(b). which would not be a village debt, and Service Comm .• 232 W 616. 288 NW 243. 

197.06 Court review. The order of the commission may be reviewed by appeal in 
the manner provided in chapter 227, and any bondholder, mortgagee, lienholder; or other 
creditor may take such appeal as a party aggrieved. [1931 o. 79 8. 23 j 1943 o. 375 8. 81J 

Note: Sec. 196.405, relating to rehearin" 
before the public service commission, al
though not mentioned in 197.06, Stats. 1937. 
authorizing an action for the judicial review 
"as provided by sections 196.41 to 196.48" of 
an order of the commi~sion issued in a pro
ceeding by a municipality under ch. 197. to 
acquire the property of a utility, is never
theless to some extent incorporated in ch. 

197.07 [Repealed by 1943 c. 375 8. 82] 

197 by reason of the fact that 196.42, which 
is mentioned in 197.06, provides that an 
action for judicial review shall be com
menced within sixty days after the c,om
mission's denial of a rehearing or entry of 
a final order on a rehearing granted. Su
perior W., L. & P. Co. v. Public Sel'vice 
Comm.. 232 W 616, 288 NW 248. 
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197.08 Decision for utility. If the plaintiff shall establish to the full satisfaction 
of the court and the court shall adjudge that such compensation is unlawful or that some 
of such terms or conditions are unreasonable, the court shall remand the same to the com
mission with such findings of fact and conclusions of law as shall set forth in detail the 
reasons for such judgment and the specific particulars in which such order of the com
mission is adjudged to be unreasonable or unlawful. 

. 197.09 Reconsideration of compensation. (1) If the compensation fixed by the 
order of the eommission be adjudged to be unlawful, the commission shall forthwith pro
ceed to set a rehearing for the redetermination of such compensation as in the first in
stance. 

(2) The commission shall forthwith otherwise alter and amend such order with or 
without a rehearing as it may deem necessary so that the same shall be reasonable and law
ful in every particular. 

197.10 Cities of first class; contracts; utilities. (1) Any city of the fil'st class, 
howevcr incorporated, may enter into conti'act, upon any terms not repugnant to the 
constitution of this state, with the owner or owners of any street railway, interurban rail
way or public utility, as defined in section 196,01, except utilities for the operation of 
telephone or telegraph lines, operated in whole or in part within the corporate limits of 
said city, for any 01' all of the following purposes: 

(a) To provide for the leasing, public operation or joint operation of any part or all 
of the properties of such public utility, street railway or interurban railway, by said city. 

(b) To provide for the control, operation, service or management of such properties 
by either party or by both parties acting jointly. 

(c) To determine and fix by the terms of such contract the value of the properties 
of such utility, street railway, or interurban railway to be used as a basis for the compu
tation and distribution ·of eamings, rates, and rate of return to the owner or owners of 
such public utility, street railway, or interurban railway. 

(d) To provide for the stabilization of the rate of retul'll to the owner or owners 
of such properties. 

(e) To provide for the extension and improvement of existing' properties by the mu
nicipality or otherwise . 

. (f) To provide for the pllrchase of all or any part of such properties by the city, to 
fix the purchase price 01' the basis or method for computing the same and to provide for 
the payment thereof and the method of such payment out of funds provided by the city 
whether derived out of the eamings of such p.roperties 01' otherwise, 01' derived in part 
from such earnings and in part from other sources. 

(g) To provide for the purchase by the city of mortgage bonds issued by such public 
utility, street railway or interurban railway. 

(h) To provide for the submission of matters of difference arising' between the parties 
to the public service commission or to a board of arbitrators as the parties may agree. 

(i) To provide for such further 01' additional matters as will enable the parties to 
accomplish any object agreed upon between them relating' to the use, operation, service, 
manag"ement, control, sale, lease, purchase, extension, improvement, rates, value 01' earn
ing'S of such properties. 

(2) Such contract when adopted by the common council of said city and accepted by 
the owner or owners of such public utility, street railway, or interurban railway shall be 
submitted to the public service commission for its approval and upon such approval the 
same shall be submitted in such manner as the common council shall determine to a vote of 
the electors of such city at the next regular municipal election or at a special election called 
for that purpose, and such contract shall not become binding upon such city until ap
proved by a majority vote of the qualified electors of such city voting- thereon .. No bonds 
shall in any case be issued by said city under the contract 01' contracts mentioned in sub
section (1) of this section, until the proposition of their issue shall have been submitted to 
the Pflople of such city and adopted by a majority of the electors voting' thereon. 

(3) It shall be the duty of the public service commission upon request joined in by 
both parties to any such contract to advise and co-operate with them in the making' of 
audits, estimates, and other determinations of fact which ,vill aid the parties in reaching an 
agreement or in the operation of the property under such agreement. 

(4). Ins.ofar as the use, operation, service! manap'ement, cont~ol, sale, lease, purchase, 
extensIO~, Impro,:ement, rates,. value or ean~l!1gs of t~e propertIes of t~e public '!tility, 
street rRllway 01' mterurban raIlway 01' prOVISIOns lookmg toward the ultImate acqUIsition 
of the same are made subject to the terms of any contract provided for in subsection (1) 
of this section, and so long' as said contract remains in force, the following sections and 
parts of sections of the statutes shall be inapplicable to the same, to wit: Sections 104.13 
subsection (2),193.37, 193.38, 193.39, 193.40, 193.41, 193.42, 193.43, 193.44, 195.05, 195.08 
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subsection (6), 195.10, 196.02 subsections (1), (2),196.05,196.09,196.10, 196.11, 196.15, 
196.16, 196.20, 196.21, 196.22, 196.23, 196.26, 196.27, 196.28, 196.29, 196.30, 196.37, 196.38, 
196.39, 196.40, 196.58, 196.70, 196.77, 197.01 subsections (2) to (4), 197.02, 197.03, 197.04, 
197.05, 197.06, 197.07, 197.08, 197.09 j provided, that nothing in any contract made here
under shall operate to prevent an appeal to the commission by any person, firm or cor
poration other than a party to said contract upon any complaint alleging that any rate, 
fare, charge or classification, or any joint rate, or any regulation, act or practice what
soever affecting the transportation of persons or property, or relating to the production, 
transmission, delivery or furnishing of gas, heat, light or power, or any service in connec
tion therewith, are unjustly discriminatory, 01' that any such service is inadequate 01' can
not be obtained. Upon said appeal the commission shall, as provided by law, determine 
and by order fix a rate, fare, charge, classification,. joint rate or regulation, act or prac, 
tice 01' service to be imposed, observed or followed in the future in lieu of that found to 
be unjustly discriminatory 01' inadequate. 

(5) Nothing in this section shall operate to deprive the public service commission of itH 
jurisdiction over service, rates and other matters as provided in chapters 195, 196 an'd197, 
outside of the limits of said city of the first class. If any iJmplaint or investigation be
fore the public service commission as to service, rates or otlier matters arising outside of 
any such city necessarily shall involve any contract authorized in subsection (1) of this 
section, 01' any specifications, rules, regulations 01' acts in its conduct or administration 
such city shall be made a party to such proceeding and to the extent that such contract or 
its administrlltion shall be determined by the commission to be unreasonable 01' unjnstly 
discriminatory as regards any person or municipality outside of such city, the sallle shall 
be changed to conform to the rates, service or regulations provided by said commissiOJI 
outside of such city. [1931 c. 79 s. 24] 

197.20 State steam sold Dane county and Madison. (1) D'1lne county and the city 
of .Madison arc authorized to purchase steam from the state of Wisconsin, and the state 
of Wisconsin may sell steam to Dane county and the city of Madison, for the purpose 
of heating a Dane county court house and a city of Madison hall as provided in this section. 
Contracts for such service mlly be entered into by the state of Wisconsin with Dane county 
and the city of Madison jointly 01' severally. Steam so sold and purchased shall be tllken 
from the state's steam lllain of the state office building commission located in its utility 
tunnel and extending a'ong Monona Avenue ill the city of :Madison. Said steam main shall 
be tapped as directed by the state chief engineer, with the approval of the statf1 office 
building commission, and a suitable steam line connected therewith and extended to such 
court honse or city ba'l at the expense of the purcbaser. 

(2) The purcbase price of the steam used by (he purchaser shall be the actual cost 
thereof hased upon fixed charges, operating expenses Rnd maintenance as shall be ag'l'eed 
upon by the se ' lcr and purchaser. Such steam shall be measm'ed th:Ollg'h suitahle metpring' 
eqnipmellt which tbe purchaser shall install and maintain at its own expense. 

(3) The sale and purchase of steam pursuant to this section shall not be suhjed to 
chapters 195 and 196. [1945 c. 62] 




