
3623 

955.01 
955.02 
955.03 
955.04 
955.05 
955.07 
955.08 
955.09 

955.10 
955.11 
955.12 
955.13 
955.14 
955.15 

PROCEEDINGS BEFORE AND AT TRIAL 955.09 

CHAPTER 955. 

PROCEEDINGS BEFORE AND AT TRIAL. 

Discharge of defendant. 955.18 Preliminary examination; when a 
Arrest of defendant. prerequisite to information. 
Copy of indictment or information. 955.20 Second examination. 
Place of trial; subpoena. 955.21 Form of information. 
Copy of information. 955.24 Murder and manslaughter. 
Alibi to be pleaded. 955.31 Theft; pleading and evidence; sub-
Plea If accused stands mute. sequent prosecutions. 
Pleas and motions befO're trial; 955.34 Pleading judgment. 

waiver of jeopardy. 955.36 Lost information or indictment. 
Prisoner, when tried. 955.37 Mistake in charging crime. Proof O'f mO'tiO'n. 
Jurisdiction. 955.39 Ownership, how alleged. 
Information; whO' to' file. 955.395 PO'ssessiO'n O'f property, what suffi-
Crimes, how charged; joinder. cient. 
Law relating to indictments appli- 955.40 Intent to defraud. 

cable. 955.41 InformatiO'ns a,nd indlqtngmts to! be 
955,.17 District attO'rneys' duties. recO'rded; eVldence. 

955.01 Discharge of defendant. A prisoner charged with having committed a 
crime shall be discharged if not indicted or informed against before the end 'of 6 months 
after he is held to answer, unless it appears to the court that witnesses on the part of the 

. state have been enticed or kept away, or are prevented from attending the court by sick
ness or accident. 

955.02 Arrest of defendant. If an indictment or an information is filed against a 
defendant who is not in custody, process for his mTest shall issue forthwith. 

955.03 Copy of indictment or information. As soon as may be after the filing of 
'an indictment or an information for first. degree murder the defendant shall be served 
with a copy thereof by the sheriff, and at least 24 hours before trial. 

955.04 Place of trial; subpoena. All trials shall be before the circuit court; and 
any defendant shall have compulsory process to compel the attendance of witnesses in his 
behalf. 

955.05 Copy of information. Every person indicted or informed against for a 
crime for which he may be imprisoned in the state prison shall be entitled to a copy of 
the indictment or information and of all indorsements thereon without charge. 

955.07 Alibi to be pleaded. In courts of record, if the defendant intends to rely 
upon an alibi as a defense, he shall give to the district attorney written notice thereof on 
the day of arraignment, stating particularly the place where he claims to have been when 
the crime is alleged to have been committed together with the names and addresses of wit
nesses to his alibi, if known to the defendant. In default of such notice, evidence of the 
alibi shall not be received unless the court, for good cause shown, shall otherwise order. 

955.08 Plea if accused stands mute. If on the arraignment the defendant fails or 
refuses to plead, a plea of not guilty shall be entered. 

955.09 Pleas and motions before trial; waiver of jeopardy. (1) All pleas in abate
ment or in bm', demurrers and motions to quash aJ.·e abolished, and defenses and objections 
which mayor must be raised before trial shall hereafter be raised only by motion to dis-
miss or for appropriate relief as herein provided. . 

(2) Any defense or objection which is capable of determination without the trial of 
the general issue may be raised before trial by motion. 

, (3) ,Defenses and objections based on defects in the institution of the proceedings, 
insufficiency of the information or indictment, invalidity in whole or in pm1; of the 
statute on which the prosecution is founded, or the use of illegal means to secure evidence 
(except confessions) must be raised before trial by motion or be deemed waived. But the 

, court may, in its discretion, entertain such motion at a later stage of the trial, in which 
case the defendant waives any jeopardy that may have attached. A motion to suppress 
evidence shall be so entertained, with waiver of jeopardy, when it appeaJ.'S that defendant 
is surprised by the state's possession of such evidence. 

(4) The motion shall be made at least 10 days before the trial of the action, unless the 
court permits it to be made within a reasonable time thereafter. In aU cases where ,a plea 
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is entered less than 10 days before trial the motion may be made at the time the plea is 
entered. 

(5) The motion shall be determined before trial of the general issue unless the court 
orders that it be deferred for determination at such trial. Issues of fact arising on such 
motion shall be tried by a jury, if that is required by the constitution or any statute, 
unless waived, and all other issues of fact arising on such motion shall be tried by the court 
without a jury, in a smnmal'Y manner, on affidavits or otherwise as the court may direct. 

(6) If the court grants a motion to dismiss based on a defect in the indictment 01' in
formation or in the institution of the pl'OC6eding's, it may order that the defendant be held 
in custody or that his bail be continued for a specified time pending issuance of a new 
SUllllllOns or warrant 01' filing of a new indictment 01' information. 

(7) If the motion is based upon a misnomer, the court shall forthwith amend the in~ 
dictment or information in that respect, and require the defendant to plead thereto. 

(8) No complaint, indictment, information, process, return or other proceedings shall 
be dismissed 01' l'eversed for any enol' 01' mistake where the case and the identity of th!;) 
defendant may be rightly understood by the court; and the court may order an amimil~ 
ment cm1.ng such defects. . 

C"OSS Referencel For error sufficient to reverse judgment, see 274.37. 

955.10 Prisoner, when tried. Every defendant in prison shall, if he requests it, be 
tried not later than the next term of court after his imprisonment began or he shall be 
bailed without sureties, unless it appears to the court that witnesses on behalf of the state 
have been enticed or kept away 01' are prevented from attending the court by sickness 01' 

accident. 

955.11 Proof of motion. When a dilatory motion is interposed, the court may te
fuse to receive it until the truth thereof is supported by affidavit or other evidence. 

955.12 Jurisdiction. The courts possess the same power and jurisdiction. to try 
proseeutions upon information and to issue writs and process ,and do all other acts therein 
as they possess in prosecutions upon indictment. . _ 

955.13 Information; who to file. All informations shall be filed in the trial court 
by the district attorney as informant, and he shall subscl1.be his name thereto ... In ,t4e 
absence or disability of the distI1.ct attorney a deputy district attorney may sign and file 
informations, but if there is no deputy, an assistant may do so. .' " 

955.14 Crimes, how charged; joinder. (1) The crime charged shall be stated, in 
plain, .concise language, without unnecessary repetition. Different Cl1.meS and different ~ae
grees of the same Cl1.me may be joined in one information or indictment.",. 

(2) The infol'mation or indictment shall contain the name of th~. court in whi~h the 
action is pending, the title of the action, the name of the defendant 01' a description suffi
cient to identify him, and a citation of the statute which he is charged with having vio
lated, and shall conclude ,vith the words "against the peace and digl1ity of the state.''-' 

. (3) No indictment or information shall be invalid nor ,shall the tI1.iU, judgment 01' 
other proceedings be affected by reason. of any defect or imperfection in matters of for;fu 
which does not tend to the prejudice of the defendant. .,.. ","., . 

(4) The indictment or information is sufficient after verdict if it describes thealme 
in the words of the statute, but other words conveying the same meaning may be used. . 

955.15 Law relating to indictments applicable. All provisions of law applying' to 
prosecutions upon indictments, to writs and process therein, and the issuing and service 
thereof, to motions, pleadings, tI1.~ls aJ?-d punishm~nt~, or the passing or execution of any 
sentence, and to all other proceedings 1ll cases of ll~dlCtmen~ shall,to the s!\me extent'and 
in the same manner, as nea.!, as may be, apply to mformatlOns and all prosecutions' and 
proceedings thereon. 

955.17 District attorney's duties. (1) The district attorney shall examine all facts 
and circumstances connected with any preliminary examination touching the commis:;;ion 
of any .crime whereon. the defend~t has been ~eld for t11.al and file. an .information setting 
forth the Cl1.me comlllltted, accordmg to the eVidence on such exallllnatlOn.· . 

(2) If the district attol11ey determines that an information ought not to be filed, he 
shall subscl1.be and file with the clerk of the court a statement of his reasons for not filing 
an information. Such statement shall be filed at or before the term of court at which the 
defendant is held for trial. The court or presiding judge shall examine the statement and 
the evidence filed, and if he is not satisfied ,vith such statement, the distI1.~t attol11ey shall 
file an information and bring the case to trial. If said statement is satisfactory the judge 
shall indorse "approved" upon it. Thereupon the action shall be clismissed.,an.d the de-
fendant shall be discharged. . 
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955~18 Preliminary examination; when a prerequisite to information. (1) No 
information shall be filed until the defendant has had a preliminary examination unless 
he waives such examination, except that informations may be filed without examination 
ag'ainst fugitives from justice within the meaning of the constitution and laws of the 
United States and against corporations, The omission of a preliminary examination shall 
not invalidate any information unless the defendant moves to dismiss. 

(2) ( a) Upon good cause shown the trial court may in its discretion remand the cause 
to the magistrate for a preliminal'Y examination, upon motion made pursuant to s. 955.09. 
Good cause means: 

1. Preliminary examination was waived; and 
2. Defendant had not had advice of counsel prior to such waiver; and 
3. Defendant denies that probable cause exists to hold him for trial; and 
4. Defendant intends to plead not guilty, 
(b) The bail bond, if any, shall remain in effect pending the determination of the 

magistrate, and, if defendant is held for trial, the bond shall remain in effect pending 
tria1. If no bail was given, defendant shall remain in custody until discharged or until 
bail is given. 

955.20 Second examim,tion. If a preliminary examination has been had and the 
defendant has been discharged for want of evidence, and the district attorney afterwm'ds 
discovers evidence sufficient, in his judgment, to convict the defendant, he may cause an
other complaint to be made, and thereupon a second mTest and examination shall be had. 

955.21 Porm of information. The information may be in the following form: 
STATE OF WISCONSIN, } I C:t 
. . .. County, n •••• OUI. 

The State of Wisconsin, 
v. 

Name of defendant. 
I, ...• . ... , district attorney for said county, hereby inform the court that on the 

.... day of .... , in the year 19 .. , at said cOlmty (name 01' alias of defendant) did (state 
the crime), contrary to section of the statutes and against the peace and dignity of 
the state. 

Dated .... , 19 ... 
• . .• . ... , District Attorney. 

955.24 Murder and manslaughter. It is sufficient in an indictment or information 
for murder to charge that the defendant did feloniously and with intent to kill murdel' 
the deceased. In any indictment or information for manslaughter it is sufficient to chm'ge 
that the defendant did feloniously slay the deceased. 

955.31 Theft; pleading and evidence; subsequent prosecutions. (1) In any cl'imi~ 
nal pleading for theft it is sufficient to charge that the defendant did steal the property 
(describing it) of the owner (naming him) of the value of (stating' the value in money). 

(2) .Any criminal pleading for theft may contain a count for receiving' the same prop~ 
erty a11(l the jury may find all 01' any of the persons charged guilty of either of the crimes. 

(3) In any case of theft involving more than one theft, all thefts may be prosecutecl: 
as a single crime if: 

(a) The property belong'ed to the same ownel' and the thefts were committed pursu~ 
ant to a single intent and design or in execution of a sing'le deceptive scheme; or 

(b) The property 1Jelonged to the same owner and was stolen by a person :in posses~ 
sion of it; 01' 

(c) The property belonged to more than one owner and was stolen from the same place 
pursuant to a single intent and design. 

(4) In any case of theft involving morc than one theft but prosecuted as a single 
crime, it is sufficient to allege generally a theft of property to a certain value committed 
between certain dates, without specifying any particulars. On the trial, evidence may be 
given of any such theft committecl on or between the dates alleged; and it is sufficient to 
maintain the charge and is not a variance if it is proved that any property was stolen 
during such period. But an acquittal or conviction in any such case does not bar a subse~ 
quent prosecution for any acts of theft on which no evidence was received at the trial 
of the original charge. In case of a conviction on the original charge on a plea, of guilty 
or nolo contendere, the district attorney may, at any time before sentence, file a bill of 
pm'ticulal's or other wlitten statement s.pecifying what particular acts of theft are included 
in the chm·ge and in that event conviction does not ·bm> a subsequent prosecution for any 
other acts of theft. 
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955.34 Pleading judgment. In pleading a judgment or other determination of or 
proceeding before any comt or officer it shall be sufficient to state that the judgment or 
determination was duly rendered or made or the proceeding duly had. 

955.36 Lost information or indictment. In case of the loss or destruction of an 
information the district attorney may file another information, and the prosecution shall 
proceed without delay from that cause. In case of the loss or destruction of an indictment, 
an information may be filed. 

955.37 Mistake in charging crime. When it appears before judgment that a mis
take has been made in charging the proper crime, the defendant shall not be discharged if 
there appeaTS to be good cause to detain him in custody to answer to the crime, and the 
district attorney may forthwith file an information charging said crime. 

955.39 Ownership, how alleged. In an indictment or information for a crime 
committed in relation to property it shall be sufficient to state the name of anyone of 
several co-owners, or of any officer of any corporation or association owning the same. 

955.395 Possession of property, what sufficient. In the prosecution of a crime com
mitted upon or in relation to or in any way affecting real property or any crime com
mitted by stealing, damaging or frauduh>ntly receiving or concealing personal property, 
it is sufficient if it is proved that at the time the crime was committed either the actual or 
constructive possession or the general or special property in any part of such propCil:ty 
was in the person alleged to be the owner thereof. 

955.40 Intent to defraud. Where the intent to defraud is necessary to constitute 
the crime it is sufficient to allege the intent generally; and on the trial it shall be suffi
cient if there appears to he an intent to defraud the United States or any state or any 
person. 

955.41 Informations and indictments to be recorded; evidence. The clerk of the 
court shall, immediately upon the filing of an indictment or information, record the same 
in the book kept for that purpose in his office, and such record or certified copies there
from may be read in evidence and shall have the same effect as the originals. 


