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238.01 Who may devise • lands, etc. Every person' of full age and, any, married 
woman of the age of 18 years andup\vard and any other minor, who js a member of. the 
military or naval forces of the United States, being of sound mind, seized 'in his or, her 
oWllright of any lands or of any right thereto or entitled to any interest therein, descend. 
ible to his or her heirs, may devise and dispose of the same by last will and testament in 
writing; and all such estate not disposed of by will shall descend as ·the estate of ian 
intestate, being chargeable in both cases with the payment of all his or lier debts except 
as provided in ch. 237 and in s. 238.04. ' 

238.02 COnStructio~ of devise. (1) EV~l~ devise of land in any~vill shall be con
strued to convey aU the estate of the devisor therein which he could lawfully devise, unless 
it shall c1earlyappear, by the will that. the devisor intended to convey a lessestatc., , 

(2) 'Neither the acceptance of a bequest or devise, nor the participation of the.legatee 
or devisee in the probate proceeding,shilll' constitute 'an election by him to forego;'waive 
or convey his pre-existing interest or right of survivorship in any property' which. the 
will or codicil attempts to bequeath or devise to another person, unless the will.orcodicil 
so provides in express terlUS. " " 

A will required a devisee to, elect to pur- to him in good faith on the part ,of the 
chase real' estate within 6 months after the testator that such promise will be kept,. the 
death, ,of a life tenant, An oral election, promisor will J:>e held ~s, a trust,ee ex, male
communicated to the only other ,heir, is suf- ficio. Estate of Brandenburg, 13W (2d) 21 i, 
flCient. The election need not bewritten,if 108 NW (2d) 374. ' "" " ; 
not retluired ,by the will, in view of 240.0,7., 1Vhere evidence clearly indicat~s a mis~ 
Estate of Russell. 10 W (2d) 346, 102 NW take was made as to the middle initial and 
(2dU) n7d6e8r' a wI'11 gI'vI'ng the testator's ent,'l'e address of a legatee, 'so that: a stranger 'is designated, the will should be reformed and 
estate to named legatees, but providing that the bequest given to the individual intended'. 
if any, one of them had passed ,away "at t1\e ,Estate of Gibbs, 14 W (2d) 490, 111 NW 
time of the probate' of this will". the re- (2d) 413. "" ','. 
maining named, leg'atees should take the Provisions of. will as ,to paymellt of be nile 
estate, the testator is deemed to have meant fits out of principal or income', discussed. to postpone the effective date Of the gifts to Estate of Odegard,14 W(2d) 564,111NW 
the' ,named, legatees at least until some pro- (2d) 424. , :; " 
ceeding had, been ,commenced toward the Under a residuary clause which, be~ 
p'robate of. the' will. Estate of Miller, 10 W queathed the residue of the' estate to' "my 
(2d)' 575, '103 NW' (2d) 514. , executor. My executor shall pay, the ,sums 
, A ,devise, of, real estate su).Jject to a, 5- "in his hands in his sole discretion to the 
year restriction on alienation or mortgag-' pe'r80n or 'persons which I have' previously 
ing is a devise in fee simple and the re- indicated to him," the executor" took sU<;lh 
striction is inconsistent and void. Unless residue in his official capacity, and 'not per
the ,will discloses"a contrary intent an eX- I)onally, so that testimony to establish what 
isting 'mortga'ge 'on devised real estate is to the oral indication to the exe'cutorCsci'lvener 
be paid out· of sufficient and available per- was could not be permitted in, evidence, 
sonal property; It is not necessary for the with the result that such residue consti
devisee to file a' claim for e'xoneration of, tuted property Undisposed of by' wHI'and 
the mortgage. Estate of' Budd, 11 W (2d) descended intestate. Estate of Ligingel',',J4 
248,105 NW (2d) 358." , W (2d) 577, 111 N,W (2d) 407. " ' 

,Visconsin accepts the doctrine of incor- Where an attorne),-beneficjary d'rafted'li, 
po ration into a will by reference. The fact, will for a testator whose eyesight was serie 
that a document was not in existence in ously impaired, and the will, although duly 
final form, dOell, not prevent it from being executed in form, Was not read to the"tes
incorporated, into a will by, reference. As tator and he was not otherwise info1'tned of 
it general 'rule, where' 'a person knowing its coiHents at' the time of execution, ,the 
,that, a' testatOr, in giving him a devise or will was .void and cOllld nqt be, admitted to 
,bequest, intends.it to be apPlied for the probate. A codicil fell with the will b8-
benefit of another, and either expressly cause it expressly referred ti)' su'ch will and 
provides or, by his action at the time,lm- was therefore a part of that will. ,Est!tte of 
plies that he will convey the testator's in- Barnes, 14 W (2d)' 643, 112 NvV (2d) 142. ' 

,t,entio,n into eff!'ct, aI,ld the pI~operty 111 left 



238.03 WILLS 3142 

238.03 After-acquired estate. Any estate, I'ight 01' interest in lands acquired by 
the testator after the making of his will shall pass thereby in like manner as if possessed 
at the time of making the will if such shall manifestly appeal' by the will to have been the 
intention of the testator. 

238.04 Devise of homestead, etc.. When any homestead shall have been disposed 
of by the last will and testament of the owner thereof the devisee shall take the same free 
of all judgments and claims against the testator or his estate, exeept mortgages lawfully 
executed thereon and laborers' and mechanics' liens to the extent that the testator shall 
leave other property subject to payment of the same. WheJ+ devised to. any o~ the persons 
mentioned in section 237.025, the same exemptions shall apply asset forth tnei·ein. 

238.05 .. Wh9 may bequeath personalty. Every person of full age and every married 
woman of the age of 18 years and upwarcl and any other minor who is a member of the 
milit.ary or n\lval forces of the United States, being of sound mind, may, by last ,will and 
testament in writing, bequeath and dispose of all his or her pei'sonal estute rem'aining at 
his or' her decease and .all his or her 'rights thereto alid interest therein, subject to the 
payment of debts, and, all such estate not disposed of by the will shall be administered as 
intestate estate. . .' 

238.06 How wills to be executed. No will made within this state since the first day of 
January, 1896, except such nuncupative wills as are mentioned in this chapter, shall be 
effectual to pass any estate, whether real or· personal, or to charge or in any way affect the 
same unless ittbe in writing and signed by th6l testatoi' or by. some person in his pJ,'esence 
and by his express direction, and attested and subscribed in the .presence of the testator by 
two 01' more competent witnesses in the prese,\!ce of each other; if the witnesses are co.m
petent at the time of such attesting their subsequent incompetency, froJ;ll whatever cause it 
may arise, shall not pl'event the probate and allowance of the will if it be otherwise ,satis
factorily proved. 

The presumption that a will is valid know the contents of the instrument at the 
where, , duly executed falls wh"re the ,evi- time of its execution. Estate of Barnes, 14 
dence hldicates that the testator did not W.(2d> 6.43,., 112 N,V (2d) 142... . ., 

238.07 Foreign wills. A last will and testament executed without this state in the 
mode prescribed by the law either ,of the place where . executed or ,of the testator's d.omicile 
shall be deemed to be legally .executed and ,shall be of ,the same force and,. effect as if, exe
cuted ill the mode prescribed by the laws of this state; provided, said last will and testa~ 
ment is in, writing and subscrib~dby the testator; and provided further, that this sec~ion 
shall not affect such nuncupative wills as are mentioned in this chapter . 

• 238.08 Witnesses to will not to take under it'. All b~neficial devises, legacies and 
gifts whatsoever, made or given in any will to !),subscribing witness thereto, 01' to the hus
band or wife of a subscribing witness thereto, shall be wholly void unless there be t,v6otU(lr 
competent subscribing witnesses to ,the same; but a mere charge on the lands of the de
visor for the payment of debts shall not prevent his creditors from being compete1it wit,
nesses to his will. 

238.09 When share of estate to witne~s saved. But if such ,witness .01' the husband 
01' ,vife of such witness, to whom any beneficial devise may have been~ade ol',given, 
would have been ,entitled toany share of .the estate of the testator i1l,case'the will was IIOt 
established, then so much of the share that would have descended or been clistribllfed to 
such witness or to the hllsband or wife of such witness as' will not exceed the devise or 
bequest made to him in the will shan be saved to him, and he may r~cover the same 'of 
the. devisees or legatees ilam(ld in the will, in proportion toand out of the parts deVised 
or bequeathed to them. '" ' .. ,. 

238.10 Provision for, child born 'aftElr will made.' When any, child shall be born 
after the making' of his parent's will and no provision shall be made, therein ,fo~; him silCh 
child, shall have the same share in the estate of the testator as if he had died intestate; and 
the share of snch child shall be assigned to !lim as provided by law.in 'case of intestate 
estates unless it shall be apparent from the will that it was the intention of the testator 
that no provision should be made for such child. ,', . , 

238.11' Provision forc~ild (lmitted by mistake; etc. When any testator shall omit 
to provide in his will for ally of his children or.for the issue of any decease~l child, :ap,d it 
shall appeal; that such omission was not intentional but was made by mistake or accident, 
such child 01' the issue of such. child shalllwve the same share in.' the estate of the testator 
as if he li~d died intestate, t(j be assigned as provided in section 238.10. ' .. . , 

238.12 From what estate provision in such cases taken; When any share of the 
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estate of a testator shall be assigned to a child born after the making of a will or to a child, 
01; the issue of a child, omitted in the will as hereinbefore, mentioned, the same shall first 
be taken from the estate not disposed of by the will, if any; if that shall not be sufficient 
so much as shall be necessary shall be taken from all the devisees or legatees in proportion 
to the value of the estate theY may respectively receive under the will unless the obvious 
intention of the testator in relation to some specific devise or bequest or other provision in 
the will would thereby be defeated; in which case such flpecific devise, legacy or provision 
may be exempted from such apportionment and a different apportionment may be adopted 
in the discretion of the county court. 

238.13 Rights of issue, of d,eceased legatee. When a devise or legacy shall be made 
to any child or othel' relatioil of the testator and the devisee or legatee shall die before the 
testatpl,', leaying, ,issue who shall survive the testator, such issue shall take the, estate so 
g'iven by th'e will in the same manner as the devisee or lcgatee .woul,d have done if he had 
survived the testator unless a different disposition shall be made or directed by the will. 

238.135 Disposition of renounced legacy. (1) If any legacy other than a bequest 
of the residue or any interest therein is renotUlced or refused, such legacy shall not escheat 
but in the absence of other directions in the will shall become part of the residue of the 
estate. ' 

(2) If any legacy consisting of the residue of an estate or any interest therein includ
ing legacies which have become a part of the residue under subsection (1) shall be 1'e
rlounced or refused, such residue or leg'acy of an interest therein shall not escheat but in 
the abseli~e of other' directions in the will shall descend or be distributed as intestate prop-
erty. " ' , " 

, 1"'-

238.136 Escheat of intestate property on failure of heir. If there is no known 
heir of the decedent, the residue of the estate, not disposed of by will, shall escheat and 
shall be ordered paid into the state school fund. 

Cross Reference. For escheat procedure. see 318.02 and 318.03. 

238.14 Wills, how revoked. No will nor any part thereof shall be revoked unless by 
burning, tearing, canceling or obliterating the same, with the intention of revoking it, by 
the testator or by some person in his presence and by his direction, or by some other will 
or codicil in writing, executed as prescribed in this chapter, or by some other writing, 
signed, attested and subscribed in the manner provided in this chapter for the execution of 
a will; excepting only that nothing contained in this section shall prevent the revocation 
implied by law from subsequent changes in the condition or circumstances of the testator. 
'rhe power to make a will implies the power to revoke the same. 

238.15 Deposit of wills with county judge; redelivery. Any will, being enclosed in 
a sealed wrapper and having indorsed thereon the name of the testator and his place of 
residence and the day when and the person by whom it is delivered, may be deposited by 
the person making the same or by any person for him with the judge of the county court 
of the county where the testator lives, and such judge shall receive and safely keep such 
will and give a certificate of the cleposit thereof. A will so deposited shall, during the life
time of the testator, be delivered only to himself or to some person authorized by him, by 
an order in writing, duly proved by the oath of a subscribing witness, to receive the same. 

238.16 Nuncupative wills, when good. (1) No nuncupative will shall be good when 
the estate bequeathed shall exceed the value of $150 that is not proved by the oath of 3 
witnesses, at least, that were present at the making thereof; nor unless it be proved that 
the testator, at the time of pronouncing the same, did bid the persons present, or some 
of them, to bear witness that such was his will 01' to that effect; nor unless such nuncupa
tive will were made at the time of the last sickness of the deceased and in the house of 
his or her habitation or dwelling, or where he or she had been resident for the space 
of 10 days or more next before the making of such will except where such person was 
unexpectedly taken sick, being from home, and died before he or she retlU'ned to the 
place of his or her habitation. 

(2) Except when the bequest is to a spouse, the value of an estate bequeathed by a 
nuncupative will shall not exceed $500 and if it exceeds that value the bequest shall he 
invalid and of no effect as to such excess. This limitation shall not apply to the disposition 
by a soldier in actual service or by a mariner on shipboard of his wages and other personal 
estate by nuncupative will. Where the bequest by a nuncupative will is solely to the spouse 
there shall be no limitation as to the value of the estate bequeathed. 

238.17 How same proved. After six months shall have passed after speaking any 
pretended testamentary words no testimony shall be received to prove the same as a nun-
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cupative will unless the said words 01' the substance thereof ,\'ere reduced to writing within 
six,days after the same testamentary words w8respoken. Nor shall letters testamQntary 
01' pi'obate of any nuncupative will be issued by any county court until fourteen days, at 
least, after the decease of the testator be fully expired; nor shall any nuncupative will be 
at any' time approved and allowed unless notice shall have first been given to the widow 
and other persons principally interested, if resident within the state, to the end that they 
piay c()ntest the same if they please. Nothing herein contained shall prevent any soldier 
being in actual service nor any mariner being on shipboard from disposing of his wages 
and other personal estate by a nuncupative will. 

238.18, Wills must be proved. No will shall pass either real 01' personal property 
mrles,s'it has been admitted to probate as provided in these statutes, 01' nnless a certificate 
of assignment has beeil issued under section 310.075; and the admission to probate of a 
will sli,~ll be conclusive as to its due execution. 

!38.19 Wills not to be construed contractual. No will shall be construed as con
tI-actual tlllless such fact affirmatively appears in express language on the face of the 
instrument. "This section shall not apply to joint wills, which exist as a single document. 

238.20 O~rtificate of proof and record. Ev~ry will, when proved and ailowed as 
N~~ril:Jedby statute, shall have a certificate of such proof indorsed thereon 01', annexed 
ther~toj sign~d by the judge of the county court and attested by the seal of such court. 
,An attested copy of every will devising lands 01' any interest therein and of the certifi
<}a.~e of proof thereof and of the final judgment in the estate assigning such lan,ds or in
terest therein, shall be recorded in the office of the register of deeds of the county in which 
the lands so devised and assigned are situated. This section shall not apply to wills proved 
and allowed before April 10, 1903. 

,',.J: 
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