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287 .05 Judgment not to bind realty. The
real estate which belonged to any deceased per-
son shall not be bound or in any way affected
by any judgment against his executors or ad-
ministrators, nor shall it be liable to be sold by
virtue of any execution issued upon such judg-
ment except as provided in section 266 .25 .

287 .06 Executor may prosecute; set-off;
judgment , how paid. (1) An executor or ad-
ministrator may commence and prosecute an
action and may prosecute any action com-
menced by his predecessor or decedent for the
recovery of any claim or cause of action which
survived and may have execution on any judg-
ment. In such action the defendant may set off
any claim pleadable as a counterclaim which he
may have against the decedent, instead of pre-
senting it to the court . If judgment shall be xen-
dered in favor of the defendant the same shall

287 .14 Rebuttal of inventory. (1) In any
action or, proceeding against executors or ad-
ministrators, the inventory of property of the
decedent filed by them shall be prima facie evi-
dence of the property which has come to their
possession or knowledge and of the value
'thereof .

(2) In such action the defendants shall not be
charged with choses in action specified in their
inventory unless it appear that the same have
been collected or might have been collected with
due diligence .
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287 .01 Tort actions on surviving causes .
If the cause of action survives under ch . 895,
the executors or administrators may maintain
an action thereon against the wrongdoer, in ev-
ery case where their decedent could if living,
and, after the wrongdoer's death, against his ex-
ecutors or administrators . But this section shall
not extend to actions for slander or libel .

287 .03 Executors, etc., to be considered
one . I n actions or proceedings against execu-
tors or administrators they shall all be consid-
ered as representing their testator or intestate,
and service of'summons on one shall constitute
service on all . Judgment shall be rendered as if
all had been served and execution may be issued
against the property of the testator or intestatee
as if' all had appeared .. But the plaintiff may
actually serve each of them
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be certified to the county court, and paid as
other claims allowed against the estate .

(2) An administrator of effects which were left
unadministered by a previous administration of
the same estate may bring a wr i t of error, or
appeal upon any judgment against his predeces-
sor or decedent and shall defend any writ of
error or appeal brought upon any such judg-
ment, and have the same remedies in the ptose-
cution or defense of any action by or against his
predecessor or his decedent and to collect and
enforce any judgment as he had .

287 .07 Executor's executor not to sue .
An executor of the will of'a deceased executor
shall not meddle with the estate which the latter
was entrusted with or take any charge or con-
trol thereof

287 .08 Liabil i ty as executor de son tort .
No person shall be liable to an action as execu-
tor of his own wrong but the wrongdoer shall
be responsible to the executors or administra-
tors for the value of any property or effects
wrongfully received or taken and for all dam-
ages caused by his acts to the estate of the dece-
dent. .

Electronically scanned images of the published statutes.



3301

287 . 16 Foreign executors, empowered to
act . When no executor or administrator has
been appointed in this state, on the estate of any
decedent not a resident of this state at the time
of his death, a foreign executor or administrator
thereof, upon filing his original appointment or
a certified copy thereof in any county court in
this state, may `exercise any power over such
estate, including sales and assignments, and
prosecute and defend any action and proceed-
ing relating thereto and have all the remedies
and defenses in regard to the property and to
collect any demands of such estate which an
executor or administrator appointed in this
state can have or exercise in relation thereto,

28 .1 7 Actions against executors , when
allowed ; when not. No action shall be com-
menced against an executor or administrator,
excepting actions for the recovery of specific
property, or actions to establish, enforce or
foreclose a lien on property, or, to quiet title or
remove a cloud on title, to construe wills, en-
force the liability of stockholders, to avoid
fraudulent conveyances, to pass the title to real
property and other actions in which the county
court in probate cannot afford a remedy as ade-
quate, complete, prompt or efficient as the cii-
curt or county court . Nor shall any attachment
or execution be issued against the estate of the
decedent or the executor or administrator, until
thee expiration of the time limited for, the pay-
ment of debts, except as provided in ss . 266 .25
and 272 .14 . . .

287 .18` Action to recover from he irs ,lega -
tees; parties, defendant. Actions against the
heirs or legatees and deviseess of any deceased
person to recover the value of any assets that
may have been paid or delivered to them by any
executor . or administrator may be brought
against alll of the heirs or, all of the legatees and
devisees jointly or, against one or more of`them ..
If the actionn is not against all who are liable the
rest shall be made parties on request of the de-
fendant .

287 :19 Action against heirs and legatees;
what may be re covered ; costs. If an action
mentioned in section 287,18 be brought the
plaintiff must show that he has-been or will be
unable, with due diligence, to collect his debt or
some part thereof by proceedings in the county
court or from the personal representatives of
the decedent and thatt he brings his action pur-
suant to sections 313 .22 to 313 . .25 ; and in such
event the plaintiff may recover the value of all
the assets received by all the defendants if nec-
essary to satisfy his demand, and the amount of
the recovery shall be apportioned among the

defendants in proportion to thevalue of the
property received by each of them; and the
costs of the action shall be apportioned in like
manner; but no allowance or, deduction shall be
made from such amount on account of other
heirs or legatees or devisees to whom assets
have also been delivered or paid. The judgment
shall express the amount recovered against each
defendant for damages and costs ,

Note: Chap. 339, laws of 1969, amends this section, ef-
fective :Apt il 1, 1971, to read:
28 '7 . 19 If an action mentioned in s . . 287 18 is brought the

plaintiff' must show that he has been or will be unable, with
due diligence, to collect his debt or some part thereof' by
proceedings in the county court or from the personal repre-
sentatives of the decedent ` In that event, except as limited
by s 859 23, the plaintiff may recover the value of all the
assets received by all the defendants if necessary to satisfy
his demand, and the amount of the recovery shall be appor-
tioned among the defendants in proportion to the value of
the property. received by each of' them ; and the costs of the
action shall be apportioned in like manner; but no allowance
or deduction shall be made from such amount on account
of 'other heirs or legatees or devisees to whom assets have
also been delivered or paid.. The judgment shall express the
amount recovered against each defendant for damages and,
costs

287.20 Contribution among heirs . Any of
the heirs against : whom recovery shall be had
pursuant to ss.. 287.18 and 287. 19 may maintain
an action against the other heirs to whom any
such assets may have been paid or delivered,
jointly or against any of them separately, for a
just and equal contribution; and shall be enti-
tled' to recover of each defendant an amount
which shall be in the same proportion to the
sum collected of the plaintiff as the value of the
assets delivered to such defendant bore to the
value of all the assets delivered to all the heirs.

287.21 Recovery against legatee; contri-
bution. (1) If the action be brought against all
the legatees and devisees the plai ntiff shall not
recover unless he show, in addition to the facts
required to be shown in an action against the
heirs : that no assets were delivered by the exec-
utor or administratorr to the heirs ; or that the
value of such assets has been recovered bysome
other creditor; or that such assets are not suffi-
cient to satisfy the demands of the plaintiff ; and
in the last case he shall be entitled to recover
the "deficiency . :

(2) If the action be brought against a preferred
legatee or devisee or a preferred class the plain-
tiff must also show the same matters as to the
legatee or devisee or class to whom the defend-
ants are preferred as is above required to be
shown as to the heirs. And any legatee or devisee
against whom recoveryy shall , be had may main-
tain an action for contribution against others of
the same class as he i rs may among themselves.

(3) Specific legaciess and devises are preferred
to residuary ones .

ACTIONS CONCERNING ESTATES 287.21
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prior class judgment shall be rendered in their
favor .

287 .39 Extent of liability. If the personal
property delivered to such next of'kin or lega-
tee, or if the real estate descended or devised to
such .heirs .s or devisees, exceed the amount of
debts which are entitled to a preference over the
debt for which the action is brought judgment
shall be rendered against them only for such a
sum as shall be a just proportion to the other
debts of the same class with that on which the
action is brought .

287 .40 ' Preferred deb ts deducted If any
debt of a prior class to that on which the action
is brought, or of the same class, shall have been
paid by any next of kin, legatees, heirs or devi-
sees they may give evidence of such payment,
and the amount of debts so, paid shall be esti-
mated: in ascertaining the amount to be recov-
eied in the same manner as if such debts were
outstanding and unpaid as prescribed in sec-
tions 287 .38 and 287 . .39.

287:41'' Rights and liabilities of posthu-
mous child' and witness to will . A child born
after the making of a will who is entitled to
succeed to a portion of the real or, personal
property or both of the testator, or a witness to
a will who is entitled to recover any portion of"
such property from the legatees or devisees,
shall have the same rights and remedies to com-
pel -a distribution of the personal property and
partition of the real estate or to recover of the
legatees or devisees such portion of the property
as belongs to him, or to compel a contribution
from other persons interested in the estate, or to
gain possession of the property, as any other
persons : who are entitled to any part of such
estate and shall be equally liable to the creditors
of the decedent under the provisions of this
chapter .

287.42 ' Estate of deceased heir liable . If
any of the heirs, devisees, legatees or next of kin
shall die without having paid his just share of
the debts of his decedent his estate shall be lia-
ble therefor, as for his own debt, to the extent to
which he would have been liable if living .

287.43 Recovery of property fraudulently
sold by decedents . When there shall be a defi-
ciency of assets inthe hands of an executor or
administrator and the decedent shall have con-
veyed any property or any interest therein, with
intent to defraud his creditors or to avoid any
duty, or shall have executed conveyances void
as against creditors, the executor or administra-
tor shall prosecute an action for the recovery of
the same, and may recover for the benefit of

287 .22 Payment a : discharge. In case of
any judgment against several heirs or legatees
or devisees the payment ox satisfaction of the
amount recovered against any one of the de-
fendants shall discharge such defendant from
the judgment and from execution thereon .

287.26 Accounts as evidence . The ac-
count of the executor or administrator, : settled
by the proper county court, may be used in any
action brought under the provisions . of' this
chapter as presumptive- evidence of any matter
of fact stated therein .

287.28 Limit of liability. When part of the
plaintiffs debt has been collected he can re-
cover only the residue remaining unpaid; and
when the action is against the devisees and lega-
tees he shall recover only such part thereof as
shall not be recoverable from the heirs ;

2$7.29 Debts charged upon realty not af-
fected. Nothing in this chapter shall affect the
liability of heirs or beneficiaries for any debt of
their decedent, which was by his will expressly
charged upon property or made payable exclu-
sively out of particular property or of any bene-
ficiary made exclusively liable for any such
debt

287 .32 Judgment, how collected . If anyy
real estate which descended or was devised to
any defendant shall not be aliened by him be-
fore the filing of a notice of the pendency of the
action the court, shall adjudge that the debt, of
the plaintiff; or he portion thereof' which he is
entitled to recover against such defendant, shall
be levied out of such real estate so descended or
devised, andd not otherwise

287 .36 Debts, order of payment. When
the next of kin, legatees, heirs or devisees are
liable for demands against the decedent as pre-
scribed in this chapter they shall be given pref-
erence in the payment of the same and shall be
liable therefor in the following order:

(1) Debts entitled to preference under the laws
of the United States :

(2) Judgments docketed against the decedent,
according to the priority thereof, respectively .

(3) All other debts arising or growing out of
any contract

287 .38 Defenses. The next of kin, legatees,,
heirs and devisees may show that there are
debts of a prior class unsatisfied or that there
are unpaid debts of the same class with that on
which the action is brought; and if it appear
that the value of the personal property deliv-
ered to them or of'the real estate descended or
devised to them does not exceed the debts of a

287.22 ACTIONS CONCERNING ESTATES 3302
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3303 ACTIONS CONCERNING ESTATES 287.44

creditors all property so fraudulently conveyed .d such part of the costs and expenses or give such
Note : Chap . 339, laws of 1969, repeals this section, ef'fec•

rive April 1, 1971 , security to the executor or administrator there-

287 .44 Cred itors to give security
. No ex- for', as the county court shall deem just and eq-

ecutor or administrator shall be bound to sue as uitabie,
provided in section 287 . .43, except on the appli- Note : chap . 339, laws of 1969, repeals this section, effec-
cation of' creditors, nor unless they shall pay tive April 1, 1971 .
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