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EJECTMENT

275 .04 Ejectment ; who joined as defend -
ants ; separate trials. The plaintiff in eject-
ment may join as defendant any person claim-
ing-title to the premises . The court may award
a separate, trial as to any of the defendants, as
justice may require ; and several judgments may
be rendered upon the verdicts but the trial may
proceed against all thee defendants, and a joint
or separate verdict may be found and separate
judgments may be rendered on such verdicts
according to the rights of the parties .

275 .05 Ejectment complaint , what to a l -
lege; recovery of part . The complaint in eject-
ment actions shall set forth the plaintiff's estate
or interest in the premises claimed, describing
them and that he is entitled to possession and,
that the defendant unlawfully withholds posses-
sion from `him; to his damage such sum as he
claims, and may include a claim for damages
for injuries to the freehold . The plaintiff may
recover any individual share or interest in the
premises claimed or any separate parcel thereof
which he may establish.

275 .06 Ejectment or condemnation; de-
fense , how pleaded . If the defendant is enti-
tled to have the lands described in the com-
plaint or any part thereof condemned for public
use the defendant shall set forth the facts and
the purpose for which said lands are required . If
no proceedings for condemnation have been in-
stituted and the defendant is authorized to con-
demn such lands and intends to condemn the
court may stay proceedings until the defendant
can, with due diligence, institute and complete
condemnation proceedings, and if' it shall ap-

275 .02 Ejectment , who may recover. (1)
No person can recover in ejectment unless he
has an interest in the premises claimed and a
right to the possession thereof or of some share,
interest or portionn thereof' .

(2) (a) Any settler upon the public lands of
the United States, under the laws thereof, may
maintain actions of ejectment for such lands so
settled uponn or claimed or for any injuries
done thereto, or the possession thereof, or for a
forcible entry or, unlawful detainer thereof :.

(b) In order to maintain such action the land
claimed shall be staked or otherwise marked
out so that its boundaries may be readily
traced and the extent of the claim easily
known, and no such action shall be maintained
unless the plaintiff shall occupy such land or
has made improvements thereon to the value
of fifty dollars, or where the land claimed ex-
ceeds one hundred and sixty acres, located in
one body or in different parcels, or where for
six months next preceding the commencement
of the action the plaintiff has neglected to oc-
cupy or cultivate the land claimed .,

275 .03 Ejectment necessary parties de-
fendant. If'the premises for which ejectment is
brought are occupied the occupant shall be
made a defendant; if they are not occupied, the
action must be against some person exercising
acts of ownership on the premises claimed, or
claiming title thereto or some interest therein,
or against the person in whom the title appears
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pear that the plaintiff is entitled to judgment
he shall have costs .

275.07 Ejectment , what plaintiff to prove.
It shall be sufficient for the plaintiff' to show a
right to the possession of such premises at the
time of-the commencement of the action .

275 .08 ; Ejectment , ouster proved , when.
I f the ;ejectment action be brought by tenants in
common or joint tenants against cotenants the
plaintiff' must prove that the defendants ousted
him or did some other act amounting to a total
denial of his right as cotenant,

275 . 10 Ejectment , recovery for rents.
The plaintiff in ejectment may recover damages
for the rents and profits of the premises-recov-
ered during the time the same are unlawfully
withheld, not exceeding six years prior to the
commencement of the action, and damages for
injuries to the freehold which damages shall be
assessed by the jury In estimating such dam-
ages the value of the use of any improvements
made by the defendant or those under whom he
claims shall not be allowed . .

275 . 12 How verdict rendered . In such ac-
tions the verdictt shall be rendered as follows :

(1) If it be shown on the trial that all the
plaintiff's have a right to recover the possession
of the premises the verdict in that respect shall
be for the plaintiff's generally ..

(2) If it appear that one or more of the
plaintiff's have a right to the possession of the
premises or any share or interest therein and
that one or more have not such right the vei-
dict shall specify for which' plaintiff' the jury
find and as to whichh plaintiff they find for the
defendant .

(3) If the verdict be for any plaintiff' and
there be several defendants the verdict shall be
rendered against- such of them as were in pos-
session of the premises or as claimed title
thereto at the commencement of the action ..

(4) If the verdict be for all the premises
claimed, as specified in the complaint, it shall
in that respect be for such premises generally .

(5) If the verdict be for a part of the prem-
ises described in the complaintt the verdict shall
particularly specify such part with the same
certainty hereinbefore required in the com-
plaint in the description of the premises
claimed .

(6) If the verdict be for an undivided share
or interest in the premises claimed it shall
specify such share or interest, and if for an'un-
divided share in part of the premises claimed it
shall' specify such share andd shall describe such
part of the premises as hereinbefote required .

275 . 16 Ejectment, judgment conc lu siv e .
The judgment in an action of ejectment shall be
conclusive as to the title established therein,
upon the party against whom it is rendered and
upon all persons claiming from, through or un-
der him by title accruing after the filing of a
notice of"the pendency of the action as provided
by section 281 03 subject to the exceptions con-
tained in this chapter; and every purchaser
whose conveyance is not recorded shall- be
bound by the proceedings in the action to the
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(7) The verdict shall specify the estate which
shall have been established on the trial by the
plaintiff ', if ' rendered in his favor, whether it be
in fee, dower, for life or, for a term of years,
specifying such life or lives ' or the duration of
such term . .

275 .13 Same. If the right or title of'a plain-
tiffin such action expire after the commence-
ment of`the action the verdict shall be accord-
ing'to the fact ; and the damagess for rents and
profits shall be assessed up to the time that such
right or title expired, and judgment therefor
only shall be rendered in favor of such plaintiff

275 . 14 Judgment ; costs. The judgment,
after trial, shall be in accordance with the ver-
dict or decision of the court; and if' judgment be
for the plaintiff by default, according to the de-
scription of the premises: and the estate therein
alleged in the complaint or proved, with costs ..

275 . 15 Ejectment , recovery where tax ti -
tle defective. When the plaintiff in ejectment
is entitled to recover by reason of a defect in
any tax deed under which the defendant claims
or in the proceedings prior to the sale upon
which such tax deed was issued, unless the
plaintiff proves that the premises were not liable
to taxation or that such tax was paid prior to
the sale, or the land was redeemed from such
sale, the amount for which such land was sold,
and the costs ofexecuting and recording such
tax deed, and the amount paid by the defendant
for taxes subsequent to said sale,' with interest
on all suchh sums at the rate often per, centum
per annum from the time so paid until the date
of verdict, shall be set off against the damages
awardedd to the plaintiff by the verdict ; and if
there be any excess, the plaintiff, as a condition
of judgment, shall pay the same, with interest
from the date of the verdict, within ninety days ;
and in default thereof, the defendant shall have
judgment but no recovery shall be had upon
any ground which is barred by the statutes of
limitation,

Cross Reference: For limitation of actions under void
tax deed, see 7 5 .29 and 7 5 .39 . .
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which he mightt have recovered but for the lim-
itation by law thereon ; and also any such rents
and profits enjoyed by the defendant since the
verdict in the ejectment action and prior to the
assessment of the value of such improvements . .

275 .25 Claims, how made and tried. The
claim for improvements and taxes under section
275.24 may be tried and the amount exceeding
the set-off's assessed and recovered as follows :

(1) The defendant may counterclaim there-
for and have the same tried and the amount
assessed by the jury which tries the action of
ejectment, but a separate verdict shall be ten-
dered,thereon; or ,

(2) Within ten days after a verdict for the
plaintiff' when no counterclaim was made, the
court shall, on the application of the defend-
ant, cause an issue to be made up between the
parties and such issue shall stand for trial by a
jury No judgment shall be entered in the ac-
tion of ejectment until the trial of such issue. .

(3) Ifneither of the foregoing modes be pur-
sued-the defendant may recover such taxes and
interest and the value of such improvements,
with interest from the date of the verdict in the
ejectment action, and enforce his lien therefor,
by an action commenced within one year from
the entry of such judgment in ejectment .

(4) If the defendant be, at the time of the
verdict, under either disability mentioned in
section 275 . .18, the time during which such . dis-
ability shalll continue shall not be reckoned any
part of' the year mentioned in subsection (3) ;
but the action may be brought within one year
after the removal of such disability .

275 .26 Recovery may be set off against
damages: When the right of a defendant to
recover for such improvements and taxes shall
be established and the amount thereof assessed
in either of the two first modes aforesaid such
assessment, with the, costs of the trial of such
issue, shall be set offagainst the sum awarded
for costs and damages to the plaintiff in the ac-
tion of'ejectment, and if there remain any excess
the judgment in such action shall provide that
the plaintiff shall pay the amount thereof with
interest fromthe date of the verdict in the eject-
merit action, within three years from thee date of
such assessment as a condition of execution,
and shall have no claim for rentss and profits
while the same remains so unpaid after assess-
ment, and that,, in default of such payment, he
shall be deemed to have abandonedd his claim of
titlee to the premises in question and, together
with all persons claiming underr him,- shall be
forever, barred of a recoveryy and of claim of

275 . 21 Possession unaffected by new tri -
al in ejectment. When the plaintiff in eject-
ment has taken possession by virtue of'his judg-
ment such possession shall not be affected by
vacating such judgment as herein provided ; and
if thee defendant thereafter recover judgment it
shall be for the restitution of the possession and
execution may issue for the delivery thereofto
him .

275.23 Mortgagee cannot bring eject-
ment. No action of ejectment for the recovery
of mortgaged premises shall be maintained by a
mortgagee, his assigns or representatives . .

275 .24 Recovery for improvements . (1)
In every case where a recovery shall be had of
any land on which the patty in possession or
those under: whom he claims, while holding ad-
versely by color of title asserted in good faith,
founded: on descent or any writtenn instrument,
shall have made permanent and valuable im-
provements or shall have paid taxes assessed,
such party, for himself' and for the benefit of
those under whom he claims,, shall be entitled
to have from the plaintiff, his heirs or assigns, if
he insist upon his recovery, the value ; of such
improvements: at the time the verdict or deci-
sion against him is given and the amount paid
for taxes, with interest from the date of'the pay-
ment, to be assessed and recovered as hereinaft-
er provided, and for the payment thereof shall
have a lien on the -real estate so recovered .

(2) When such recovery is of any estate less
than _a fee ory of any share or interest less than
the whole the claim for such improvements
and taxes shall. be proportionedd to the benefits
derived, thereby to the estate, : share or interest
recovered . But the plaintiff' shall be entitled to
set off' against such claim forr improvements
and taxess any claim for rents and profits en-
joyed. by the defendant or those under whom
he claims during any period occurring prior to
and terminating six yearss before the com-
mencement of such action of ejectment and

275 . 16 EJECTMENT

same extent and in the same manner as if' he
were a party thereto ..

275 . 18 Defaulting defendant. If a default-
ing defendant at the time of the rendition of
judgment be a minor or insane or imprisoned
on any criminal charge or upon criminal con-
viction such defendant, his heirs, devisees or as-
signs :mayy applyy to vacate such judgment and
answer and defend within two years after such
disability shall be removed or the defendant
shall have died but not later than five years af=
ter entry of judgment .
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title, and the title to the premises in question
shall be deemed absolutely vested in the de-
fendant, and the defendant shall recover his
costs of any separate trial of the value of such
improvements; but that upon payment as
aforesaid the plaintiff shall have execution for
the premises recovered . .

275 .27 Failure to pay; judgment for de-
fendant. At the expiration of the three year's
limited in any such judgment the court may
make an order upon the foot of the judgment,
upon application of the defendant, after notice
and upon satisfactory proof of" the fact, declar-
ing that the plaintiff has failed to make the pay-
ment required thereby as a condition of execu-
tion and that the judgment has become absolute
in favor of the defendant

275.29 Ejectment; defendant's opt ion to
purchase land built upon . (1) CONDITIONS
THEREOF ; CLAIM FILED ,. Where a recovery
shall be had of any land on which the party in
possession or those under whom he claims,
whilee holding adversely by color of title assert-
ed in good faith, founded on descent or any
written instrument, or by mistake in boundary
or otherwise by adverse possession has erected
a permanent and valuable building situate in
part on such land and in part upon adjoining
land in which plaintiffhas no interest, and the
portion of said building upon land so recovered
cannot be removed or separated from the re-
maining portion without serious injury to the
part upon the land recovered and the, other
part the defendant may, within ninety days af-
ter ,judgment .(exclusive of the time from taking
an appeal therefrom to the filing of the remitti-
tur from the appellate court)) filee his petition
stating factss as above specified, and that he de-
sires to purchase . the interest of the plaintiff in
such land .. Thereupon the court shall cause an
issue to be made up betweenn the parties and
such issue shall be triedd by a jury The defend-
ant shall have the burden of proof'.,
(2) BOND TO STAY EXECUTION : Uponn filing

such petition the ejectment defendant may ap-
ply, to the court to fix the terms of a bondto
be given by him to stay the execution of the
judgment, except the collection of costs ; and
upon giving such bond in such sum and with
such sureties as the court shall direct, condi-
tioned that the defendant will abide by, per-
f'oim and pay such judgment as may be ren-

EJECTMENT 275.33

dered upon his claim, and the ejectment judg-
ment, including the value of use of the piem-
ises after the ejectment judgment, the court
shall stay such judgment, except the collection
of costs, until the determination of the issue
upon such petition .

(3) TRIAL. OF ISSUE UPON CLAIM ; VERDICT
AND JUDGMENT . The jury shall determine
whether the claim is such as specified in this
section . and if they determine that it is they
shall determine the value of' the estate of the
plaintiff ' in the land so recovered at the time
when its value was highest between the time of
the taking possession by the defendant and the
time of the trial, exclusive of improvements
placed thereon by such defendant or those un-
der whom he claims, either when used sepa-
rately of in connection with other lands owned
by the plaintiff, and the date when such lands
were of highest value,., the damages to such
plaintiff' for the detention of suchh lands up to
such date, and mesne profits to that date . If
the verdict establishes the def endant's claim
the court shall enter judgment in favor - o f ` the
plaintiff' andd against the, defendant for the
amount determined to be the value of the in-
terest of such plaintiff in said premises,, with
interest thereon from the date when such prop-
erty' was of said highest value, and such dam-
ages for detention and mesne profits .

(4) EFFECT OF PAYMENT ; ENFORCEMENT OF
JUDGMENT Upon payment of the amount of
such judgment with interest all the estate of
said plaintiff shall vest in and be the property
of said defendant . . But if the same be not paid
in one year from entry of judgment (exclusive
of the time from taking an appeal therefrom to
the filing of the remittitur from the appellate
court), such plaintiff' may have satisfaction of
such latter judgment or enforce the original
judgment for possession in ejectment ; and in
such case may have an action upon defendant's
bond for the use of the premises f rom the date
of such original judgment.

275.33 Purchaser's liability pending
ejectment . If the defendant in an action of
ejectment shall alien the land in suit during its
pendency and have no property whereof the
damages recovered can be collected everyy per-
son to whom such lands shall have come shall
be liable in an action for such damages, for the
time that he shall have possessed the premises .
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