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87.01 Definitions . Terms used in ss . 87.01 to
87.17 are defined as follows :

( 1) "Department" means the department of
natural resources :,

(2) "Public corporations" means any county,
town, village, city, school district, consolidated
district, state graded school district, freee high
school district, union free high school district,
whether any such district is joint or otherwise,
board of education, board of park commission-
ers and any other public body empowered to
hold property, borrow money or levy taxes .

(3) "Public service corporation" means any
corporation specified in s. 184 ..0E

(4) "Owner" means any person, copartner-
ship, association or corporation having the fee
title or any lesser estate in lands, except estates
at will and by sufferance . .

(5) "Tract of land" means all of the land
separately assessed as a unit for the purpose of
general taxation' pursuant to s .. 70,:23 .

(6) "Parcel of land" means that portion of a
tract of land which : is benefited by the abate-
ment or diminution of flood conditions :.

(7) "Equalized assessed value" means :
(a) As applied to any town, village or city, the

value of the real property therein as determined
by the department of revenue under s .. 70 .57;

(b) As applied to any tract of land, such
proportion of the assessed value thereof, as
determined by the local assessor, as the equal-
ized assessed value of all the real estate in the
town, village or city in which such tract is
located bears to the aggregate assessed value of
the real estate in such town, villagee or city, as
determined by its assessor;

87.02 Powers of department . To accom-
plish the purposes of ss. 87 .01 to 87.,17, the
department of natural resources is hereby au-
thorized and empowered :

(1) To order the straightening, widening,
altering, deepening, changing or the removing of
obstructions from the course of any river, water-
course, pond, lake, creek or natural stream,
ditch, drain or sewer, and the concentration,
diversion or division of the flow of water therein ;
provided, that in the case of navigable waters no
such work shall substantially impair the naviga-
bility thereof.

(2) To order the construction and mainte-
nance or the removal of ditches, canals, levees,
dikes, dams, sluices, revetments, reservoirs,
holding basins, floodways, pumping stations,
sewers and siphons, and any other' works reason-
ably adapted or required to accomplish the
purposes of said ss, 87,01 to 87 . .17 ..

87 .03 Petition for flood works. Any 25 own-
ers of lands which have been recurrently flooded
by the waters of any designated stream, lake or
pond or any tributaries thereof, or any public
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program :

(c) As applied to a parcel of land, such
proportion of the equalized assessed value of the
tract of which such parcel is a part, as the
department shall determine to correctly repre-
sent the relative value of such parcel as com-
pared with the remainder of the tract .

(8) "Drainage area" means any parcel or
parcelss of land within the area whose drainage
causes or contributes to flood conditions upon or
in the vicinity of a designated stream or body of
water .
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87 .05 Scope of hearing. The hearing under
s 87 ..04 shall be confined to the question
whether the improvement prayed for in the
petition is required by the public health, safety,
convenience or welfare . Any person interested
may appear at such hearing in person or by
attorney and be heard upon said question with-
out the filing of any formal pleading In consid-
ering and deciding this question the department
may consider' investigations and reports made by
the engineering staff andd by the U .S .. govern-
ment or an officer or agency thereof, provided
such reports are made a part of the record of the
hearing .. If at the close of such hearing the
department determines that the public health,
safety, convenience or, welfare require the abate-
ment or. substantial diminution of' the flood
conditions referred to in the petition, it shall
make written findings to that effect and shall
direct the hearing upon the petitionn to proceed ;
but ifits finding is to the contrary, it shall ente r
an order dismissing the petition .

87.06 Court review of dismissal. An order
dismissing the petition shall be subject to review
in the manner provided in ch . 227 .. An order
directing the hearing to proceed shall not be
subject to review except upon review of the final
order made pursuant to s .. 87 . .07 .

87.07 Preliminary order. (1) SURVEY AND
REPORT,, If the department's order, made pursu-
ant to s,. 87,05, shall direct the hearing to
proceed, the department shall at the same time
direct its engineering department to make a
survey in the form of a preliminary investigation
and to file a report :

(a) Determining and showing upon a map the
lands, whether contiguous or, not, which will be
benefited by the abatement or substantial dimi-
nution of the flood conditions referred to in the
petition ; defining by legal description each par-
cel of such lands, other than those owned by

..publicc corporations or public service corpora-
tions ; stating the most recent equalized assessed
value of each such parcel of land, . and stating the
amount of benefit estimated to be derived by
each such parcel from the abatement or substan-
tial diminution of such flood conditions ;

(b) Giving a general description of the real
property of any public corporation and the real
and personal property of any public service
corporation which will be benefited by the
abatement of substantial diminution of the flood

87.04 Action on petition . (1) Upon the
filing of any petition as authorized by s . 87 ..0.3,
the department shall give the project a name
embodying the name of the principal river or
body of water involved in the project, and shall
fix a date and place of hearing upon the petition,
the date being so fixed as to allow for the giving
of the notice herein provided for ' The depart-
ment shall publish' in each county in which any
portion of the territory referred to i n the petition
is located, a class 3 notice, under, ch 985, stating
the nature of thee proceeding and the time and
place of the proposed hearing, and shall also
forward a copy of such notice to the county clerk
of each such county .. Each such county clerk
shall thereupon mail a copy of the notice to the
clerk of each town, village and city within his
county . . The failure of any county clerk to
complyy with the foregoing requirements shall
not, however, affect the jurisdiction of' . the de-
partment to proceed, .

(2) I f the petition alleges that the proposed
project will be located wholly upon land owned
by the petitioners, that the stream affected is
nonnavigable, or if navigable in fact, is not
navigable for any substantial commercial or
major recreational purposes, that the project is
required by public health, safety, convenience or
welfare and that the pet i tionerss desire to con-
struct and operate the project as a co-operative
enterprise, the department may hear the petition
uponn due notice to the petitioners and to the
town clerk of each town in which the project is
located „ If the department finds that the allega-
tions of the petition are true, it may authorize
the petitioners to proceed with the construction
and operation of the project subject to plans to
be approved by the department and all other
procedural requirements of this chapte r may

87.03 FLOOD CONTROL

corporation within whose boundaries are located
any lands subject to such overflow, may file with
the department a written petition setting forth :

(1) The necessity for the construction of
such works of improvement as will abate or
substantially diminish the overflow of such
lands, together, with a statement that the con-
struction of such works is required by the public
heal th, safety, convenience or welfare ;

(2) A general description of the purpose of
the contemplated improvement andd of'the terri-
tory proposed to be benefited by the construc-
tion thereof,, Said description need not be given
by metes and bounds nor by legal or political
subdivisions but shall be sufficient if' it designate
in general terms the territory proposed to be
benefited by the improvement ;

(3) A prayer, ffor appropriate action and
relief,
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thereafter be omitted, provided that the peti-
tioners shall be ,jointly and severally liable for '
any damage to the property of others resulting
from sa id project
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upon the several matters covered by said prelim-
inary engineering report, including detailed
plans and specifications for, the work of con-
structing the improvement . In determining the
estimated cost of the improvement the depart-
ment shall determine and state separately: (1)
The estimated cost of the lands and interest in
lands necessary to be acquired for the improve-
ment; (2) the estimated aggregate of the con-
tract prices for the construction of ' the improve-
ment; (3) the estimated expense to be incurred
during the construction of the improvement for
engineering, superintendence, clerical expense
and other overhead expenses by the flood control
board in charge of such construction, and (4)
the estimated expense to be incur red by said
flood control board for, operation and mainte-
nance of the improvement during the first 18
months after its completion . The department
shall also find, as to eachh of the landowners,
public corporations and public service corpora-
tions owning , property to be benefited by the
proposed improvement, and as to each parcel of
land so benefited, and as to each of the public
corporations required by s . 87 . 10 to contribute
toward the cost of each improvement : (1) The
maximum amount collectible from such parcel
of` land, public corporation or public service
corporation under the provisions of ' s . 87 .09, and
(2) the amount actually required to be collected
from suchh public corporation, public service
corporation or parcel of land to meet the esti-
mated cost of the improvement, which amount
shall be, as to each parcel of land, public corpo-
ration and public service corporation, a uniform
percentage of the total amount found by the
department to be collectible therefrom ..

(4) BENEFITS AND COSTS DECISIVE . . If t he
aggregate of the amounts collectible, as thus
found by the department, exceeds the estimated
cost of construction of the improvement, the
department shall order that the work of con-
structing such improvement proceed . . If' such
aggregate amount collectible is less than the
estimated cost of ' such improvement, the depart-
ment shall enter' an order dismissing the peti-
tion, unless the difference between said aggie-
gate amounts be deposited in cash with the state
tr'easur'er' within one year . . Such deposit may be
made by any person or any public or private
corporation:. Upon the making of such deposit,
the department shall enter a further order that
the work of constructing the improvement
proceed .

(5) COURT REVIEW, Any such o rder may be
reviewed in the manner provided in ch . 227,
except that if any finding as to the amountt of
benefit to any property shall be challenged upon
such review the petitioner shall be entitled to a
trial by , jury upon demand .,

conditions referred to in the petition;; stating the
fair ' value of each parcel of real estate and piece
of personal proper ty so described, and determ in-
ing the amount of benefit estimated to be de-
rived by each of such pa r cels of real estate and
pieces of personal property from the abatement
or substantial diminution of such flood condi-
tions ; for the purposes of ss. 87,01 to 87,17,
str eets and highways shall be deemed to be the
property of the public corporation which is
under legal duty to maintain them ;

( c' ) ' Defining by political subdivisions the
drainage area, and stating the most recent
equalized assessed value of the real estate in
each of the political subdivisions constituting
such area ;

(d) Recommending the means deemed to be
the most practical, considering cost and effi-
ciency, for so abating or `diminishing the flood
conditions referred to in the petition as to effect
the public purpose found by the department in
its order made pursuant to s.. 87 05, and stating
the estimated cost of the improvement necessary
to put such means into ef 'f'ect .

(2) NOTICE OF PRELIMINARY REPORT, HEAR-
ING,, Upon the filing of such preliminary engi-
neering report with the department , it shall
forward a copy thereof to the county clerk of
each county in whole or ` in pa r t within the
drainage area as set forth in said report, at least
30 days before the date fixed by the department
fo r further hearing upon the petition . The
department shall fix a date ' for such further
hearing and shalll publish a class 3 notice
thereof, under ch 985, in each county in whole
or in part within the drainage area as set forth in
the report, and shall mail a copy of the notice to
each party who appeared at the preliminary
hearing ..

(2m) PETITION . At any time priorr to the
further hearing and final findings upon the
several matters covered by said preliminary
reports, owners who represent a majority of ' the
lands owned by the original petitioners may file
with the department a written petition request-
ing that no fuctheY proceeding be had .. Upon
receipt of such petition requesting no further
proceeding and a determination by the depart-
ment that same is signed by the required number
of property :owners, the department shall enter
an order dismissing the o r iginal petition

(3) HEARING ON REPORT, FINDINGS, At the
further- hearing held pursuant to such notice,
any person interested may appear in personn or
by attorney' and be heard upon the several
matters covered by the said preliminary engi-
neering report, without thee filing of any. formal
pleading.g on behalf of' any such person ; The
department shall thereupon make final findings
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87.075 Special procedure. (1) Notwith-
standing any other provision of this chapter, the
department may, as provided in this section, at
any time after directing the hearing upon the
petition to proceed made under s . 8705, issue an
order stating that a flood control board shall be
appointed as provided in s . 87 . 12, in which event
such a board shall be forthwith appointed ., If
such an order is issued, the procedures stated in
ss „ 87 . . 07, 87,08, 87 . 09, 87 . 10 and 87 ll and any
other section predicated thereon may be dis-
pensed with .. .

(2) An older, may be issued under ' this
section under the following circumstances :

(a) That the proposed project will be fi-
nanced in whole or in part by funds to be
received from municipalities, other governmen-
tal agencies or others,,

(b) That the benefit to public health, safety,
convenience and welfare which will result from
the project is such as to justify the initial and
subsequent cost of the project . . In making this
determination the department may consider and
give effect to the nature and purpose for which
funds have been or may be made available for
the project .

(c) That the public interest requires that a
flood control board should be appointed and
commence functioning as provided in this sec-
tion without following the normal procedure
otherwise prescribed under this chapter,.

(3) In making its determination under' this
section, the department may consider and base
its determination in whole or, in part upon any
plans or study made by any governmental
agency, as well as upon any other' material
deemed by it to be relevant to such
determination .

(4) When a flood control board is appointed
under this section it shall : .

(a) Forthwith cause all necessary surveys
and studies to be made andd plans and speci fica-
tions prepared far , thee project .

(b) Submit plans and specifications to the
department for approval .

(c) Cause the project to be constructed under
contract let by publ ic bids in accordance w ith
the plans and specifications as approved by the
department. The flood control board may sub-
sequently modify the plans and specifications as
originallyy approved, subject to approval of the
department .

(d) Operate and maintain the completed
project.

(e) Annually on or before March 15, assess
the cost of construction, maintenance and oper-
ation of the project against the municipalities
involved in the proportion that the equalized
assessed value of real property located in the

87 .076 Financing . Any flood control project
other than a'project described in s . 87,04 (2)
may, in addition to any other method of financ-
ing mentioned in this chapter, be financed from
funds received in whole or in part by the flood
control board from any governmental agency or
other person . To implement this section, every
municipality may obtain and provide funds for a
flood control project :

(1) By levying a special assessment as pro-
vided in s .. 66 ..60 .

(2) By borrowing money andd issuing bonds
as provided in ch. 67 .

(3) By grants or donations„
(4) By exercise of the general power of

taxation.

87 .0 Petition of board; modification of
order, court review. Upon petition of the flood
control board organized pursuant to s . $7,.12 for
the purpose of carrying out the final order of the
department, the department may at any time,
after public hearing, modify its final orders
insofar as the same relate to the plans and
specifications therein adopted by it for the con-
struction of the improvement, but no such modi-
fication:shall materially change the basic plan of
the improvement . The hearingg upon application

87.075 FLOOD CONTROL 2230

flood plain of the portion of the waterway in
each municipality involved, exclusive of public
park lands, bears to the total of such equalized
assessed value for all municipalities involved , .
Such assessment shalll be basedd upon data fui • -
nished by local assessors who shall forward to
the secretary of the flood control board all data
requested, by certified mail, within 30 days from
receipt of such request „ In the event the local
assessor, shall fail to comply with such request
within the time specified, the flood control board
shall conduct whatever' studies are necessary in
its j udgment to deter mine the equalized assessed
value of affected lands within such municipality,
and the cost of such studies shall be charged to
such municipality „ When the flood control
board determines the amount each municipality
is required to pay, it shall certify that amount to
each respective municipality . It shall thereupon
be the duty of each municipality to pay said
amount to the flood control board not later ' than
60 days from receipt of such certificate ,. The
municipality may raise the funds required in the
manner provided in s . 87.076 .

(5) The flood control board appointed under'
this section shall have all powers contained
herein as well as other sections of this chapter .
In thee event of conflict between the provisions of
this section and other sections of this chapter ',
thee provisions of this section shall control .
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87.10 Collection of assessments ; bonds.
(1) Upon the making of a final order directing
the work to proceed, as provided in s . 87 .07, the
department shall forward a certif iedd copy of its
findings and the older based thereon to the clerk
of each town, village and city in which any land
or other property benefited by the improvement
is located ; to the clerk of each public corporation
owning property found to be benefited thereby,
andd to the clerk of each town, village and city
found to be located within thee drainage area . . It
shall thereupon be the duty :

(a) Of each town, village and city in which is
located any benefited land owned otherwise
than by a public - corporation, or in which is
located any benefited property of a public ser-
vice corporation, to levy as a special assessment
against the land or, other property so benefited
the amount which the department has found
that such property should contribute to the cost

87.11 When bene f its exceeed cost ; when
costs will exceed benefits; temporary bor-
rowing; maintenance fund . ( 1) If', after all
contracts for construction of the improvement
have been let, the aggregate o#' the contract
prices, as certified by the flood control board
created pursuant to s . . 87,12, added to the de-
par2ment's estimated cost of acquiring the nec-
essary lands and of overhead expense and of'the
first 18 months' operation and maintenance,
exceeds the amount estimated by the depart-
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for such modification shall be held upon notice
to the clerk of each town, village and city
containing property found by the department to
be benefited by the improvement .. Such order
for modification may be reviewed in the same
manner' as the final order:

87.085 Federal co-operation . Any public
corpor ation or, flood control board acting under
its powers and in conformity with state law may
enter into an agreement with an agency of the
federal government to co -operate in the con-
struction, operation or maintenance of any fed-
erally authorized project contemplated under
this chapter, or to assume any potential liability
appurtenant to such project and may do all
things necessary to consummate the agreement . .
Such public corporation or flood control board
may ,jointlyy or separately enter into such an
agreement with an agency of ' the federal govern -
ment carrying such terms and provisions con-
cerning the division of costs and responsibilities
as may be mutually agreed upon.

87.09 Assessment of benefits . The depa r t-
ment shall determine the parcel or parcels of
land benefited directly or indirectly and shall
levy such assessment in proportion to the benefit
accruing to such parcel or parcels of land . .

87.095 Publ ic park lands not benefited by
improvement . For the purposes of this chapter
i t is determined that public pack lands are not
benefited either directly or indirectly by such
improvement, and shall not be considered in the
assessmentt of benefits madee by the department
or by the flood control board acting under the
provisions of s . . 87,075 or- 87 . . 076 ..

FLOOD CONTROL 87.11

of the improvement, and to collect the same in
connection with the next ensuing collection of
general taxes in said town, village or city . The
governing body of such town, village or city may,
in its discretion, make such special assessment
payable in annual instalments;

(b) Of each public corporation owning prop-
erty found by the department to be benefited, to
raise the amount which the department slat
have found that such property should contribute
to the cost of the improvement;

(c) Of each town, village or city containing
lands or other property found to be benefited by
the improvement, to raise the amount which the
department shall have found such town, village
or city should contribute to the cost of the
improvement;

(d) Of each town, village or city within the
drainage area, to raise the amount which the
department shall have found such town, village
or city should contribute to the cost of the
improvement,,

(2) The amount required to be raised by any
public corporation pursuant to sub .. ( 1) (b ), (c)
and (d) of this section may be raised by the
issuance of bonds or by the levy of general taxes,
or may be paid out of any funds of such public
corporation legally available for such purpose ;
provided, however, that no bonds shall be issued
until provision has been made to pay the liability
that will accrue thereunder ., Every public corpo-
ration electing to raise such sums wholly or in
part by general taxation may lawfully do so,
even though the tax rate of' such public corpora-
tion for the year of such levy may thus be
increased beyond the legal limit otherwise appli-
cable . The moneys to be provided by any public
corporation pursuant to this section, except the
deferred instalments of' special assessments,
shall be on hand and available by March 15
following the department's final order, unless
the time between the certification of such o rder
and March 15 is insufficient for the raising of
such moneys.. All such moneys shall be held by
the treasurer of such public corporation in a
separate fund until paid over to the flood control
board created pursuant to s .. 87 .12 ..
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meat as the total cost of ' the improvement, but is
less than the total amount found by the depart-
ment to be collectible under s . 87 ., 09, the work of
constructing the improvement shall nevertheless
proceed and the several public corporations shall
provide, not later than the time fixed for- the next
ensuing general tax collection therein; the
amounts required to make up the deficiency, in
the same proportions as the original amounts
were provided by such public corporations ,

(2) But should the total cost, as ascertained
and certified by the flood control board af 'ter ' the
letting of the contracts, in the manner herein-
above set forth, exceed the total amount found
by the department to be collectible under s . .
87.09, all contracts for the construction of the
work shall be null and void . . At the expiration of
one year after such certification, any moneys
held by the state treasurer on account of the
project shall be refunded to the persons by whom
they were paid to such treasurer ; and funds in
the hands of the flood control board shall be
refunded to the public corporation by which
they were paid to such board ; any funds held by
any town, village or city, having been collected
by special assessments against property bene-
fi ted, shall be refunded to the owners of such
property; any funds raised by any public corpo-
ration by the issuance of bonds on account of
such proposed improvements shall constitute a
fund for the retirement or payment of such
bonds; and any fund held by any public corpora•-
eion, having been raised otherwise than by spe-
cial assessments or bond issues, shall be avail-
able for the general purposes of such public
corporation . Provided, however, that if within
one year after the last mentioned certification of
the flood control board there shall be deposited
with the treasurer of said board a sum equal to
the difference` between the aggregate cost of
constructing the improvement as estimated by
the department and the aggregate cost thereof '
as determined and certified by the flood control
board after the letting of the contracts, said
board shall proceed to relet the contracts for the
construction of the improvement and to com-
plete the same unless the aggregate of such new
contract prices, together ' with the department's
estimate of the cost of acquiring lands and of
overheadd expenses and of the first 18 months'
operation and maintenance, shall again exceed
the amount found by the department to be
collectible under s , 87 ..09 . . The deposit herein
referred to may be made by any person or, any
public or private corporation,

(3) If, afterr the letting of the contracts and
during the progress of ' the work, it develops that
the cost of completing the work exceeds the
amount available therefor, the flood control
board mayy borrow temporarily the amounts

87.12 Flood control board , creation , du-
ties, powers, pay, funds. (1) Ifthe depart-
ment directs the work of constructing the im-
provement to proceed as provided in s ., 87 .07, it
shall certify the fact of the making of such order
to the governor, together with a statement of the
county in which the major part of the proposed
improvement, as determined by the estimated
cost thereof, is to be located and the county in
which the largest amount of property to be
benefited, as determined by the equalized as-
sessed value thereof, is located . The governor
shall thereupon appoint a board to take charge
of the construction and the maintenance and
operation of the improvement, whose member-
ship shall be determined as follows :

(a) One member to be certified by the board
of supervisors of the county in which the major
part of the proposed improvement is located ;

(b) One member to be certified by the board
of'supervisors of'the county in which the largest
amount of property to be benefited is located ;

(c) One member to be chosen by the governor
from the drainage area .

87.11 FLOOD CONTROL 2232

required for completing the work, upon promis-
sory notes executed by the board, payable with
interest on or before the 15th day of March next
ensuing; and each town, village and city contain-
ing property found by the department to be
benefited by the improvement shall upon cer tif'i-
cation of the flood control board as to the
amount to be raised by such town, village or city
to repay such temporary loan, include in its next
general tax levy the amount so certified . Such
certification by the flood control board shall
require each such town, village and city to raise
the same proportion of the sum required to pay
the temporary loan as the total amount previ-
ously contributed by such town, village or, city
pursuant to s : 87, 10 (1) (c) bears to the total
amount contributed by all of such towns, vil-
lages and cities thereunder.. If, by reason of the
deferred collection of special assessments as
authorized in s . 87 .10 (1) (a), funds shall be
required by the board before they are actually
available, the board may borrow such funds
uponn its promissory notes payable with interest
on or before March 15 of the year in which such
deferred instalments become due, and shall re-
pay suchh loan out of the proceeds of such
instalments..

(4) Ifit shall develop that the total cost of
constructing the improvement is less than the
total amount available for the payment of such
cost, the excess, except as provided in s . 87 . . 1 .3,
shall constitute the commencement of the fund
provided for, in s 87 ... 14 for the maintenance and
operation of the improvement ..

History: 1971 c . 211 ,
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,sum called for, in said section, except the de-
ferred instalments, if any, of special assess-
ments, or the amount therefor is assured by
contract, lease, sale or lease with option to
purchase, as provided in s .. 87 . 18 ., The board
shall have authority to require the treasurers of
the public corporations to certify from time to
time the amounts actually on hand for such
purpose, the amounts in process of collection,
and the amounts to be collected upon deferred
instalments of special assessments . . The board
shall apply for and obtain all necessary permits
from the federal government . It shall have the
power to enter, upon any land for the purpose of
making necessary examinations and surveys,
and this right shall extend to its duly authorized
assistants, representatives and employer, includ-
ing any contractor engaged to do any part of ' the
work of constructing the improvement, together
with the representatives and employes of any
such contractor; but any such contractor shall be
responsible for, any damage he may do . The
board has power to borrow money for the con-
struction of a reservoir and to issue its co rporate
bonds for the amount so borrowed, securing the
same by a mortgage on the reservoir property.
The rate of interest shall not exceed 6 % nor
shall the time of repayment exceed 30 years . .

(6) The boardd shall have the power to insti-
tute and prosecute in the manner ' provided in ch .
32 of the statutes such eminent domain proceed-
ings as may be necessary in the construction of
said imp rovement . . When necessary f 'or, that
purpose, this right of eminent domain shall be
dominant over, the rights of eminent domain of
public or private corporations or governmental
agencies .. . The board shall also have the power to
acquire any lands or interest therein necessary
for the aforesaid purpose, by gift, purchase or
lease . . Any title acquired by condemnation or
gift, purchase or lease shall be held in the name
of the flood control board in trust for the several
towns, villages and cities and contributing,, as
provided in s . . 87 . 10 (1) (c) and (d), in propor-
tion to the amounts of their several contribu-
tions. The board shall have the power to employ
engineers, attorneys, agents, assistants, clerks,
employes and laborers as it may deem advisable
for the proper execution of its duties, and to fix
their compensation ,.

(7) Each member of the board shall receive
compensation at the rate of $10 f 'or' each day of
major part thereof actually devoted to the per-
formance of his duties as such member and shall
also be reimbursed the actual necessary ex-
penses incurred by him in the performance of
such , duties, upon verified statements in each
case which shall be duly audited by the board
and filed with the secretary . .

(2) The board so appointed shall serve for a
term of 6 year's and until their successors are
duly appointed and qualified . Succeeding ap-
pointments shall be made in the same manner as
original appointments . Any vacancy occurring
by reason of the death, resignation or removal
fromm the state, or permanent disability of any
person , thus appointed, shall be filled in the
manner' provided for the original appointment of
such person : The county board making any such
certification of an appointee may at any time
certify to the governor the namee of another
appointee to succeed him, and the governor shall
thereupon name suchh new appointee as a mem-
ber of the board and the tenure of the former
appointee shall terminate . The governor, may at
any time appoint another' person to succeed the
person chosen by him on said board and the
tenure of the latter shall thereupon . terminate , .

(3) The board thus constitutedd shalll be a
body corporate and shall be known as ", . : . Flood
Control Board," the name to commence with the
name of the river or body of water defined by the
department pursuant to s . 87,04 as being the
principal river, or body of water involved in the
project. The board shall organize by the election
of one of its members as chairman and one as
treasurer, who shall be removable at the plea-
sure of the ; board It shall also appoint a
secretary, who need not be a member .. of the
board and who shall likewise be removable at
pleasure.

(4) Each member ' of the board shall file the
official oath with the department, and the tc ,ea-
sui-er of the board shall file with the department

:thee official bond , which shall be approved by the
department and shall be in amount as follows :
Up to the completionn of the constc • uction of the
improvement, not less than 50% of the total cost
thereof as estimated by the department ; for' the
first l $ months thereafter, not less than 50% of
the cost of operation and maintenance during
said period as estimated by the department ; and
thereafter, not less than 50% of' the annual cost
of maintenance and operation as certified by the
board pursuant to s.. 87,14, except that in case of
an addition to or r,econsti •uction pursuant to s .
87.15, and during the periodd of such work such
bond shall be in an additional amount not less
than one-half the cost of such addition o f recon-
struction as estimated by the department..

(5) It shall be the duty of the flood control
board to construct the proposed imp rovement by
contract accordingg to the plans and specifica-
tions prescribed by the department .. No contract
for suchh work shall be let of indebtedness there-
for incurred untill there shall actually be in the
hands of the several treasurers, as provided in s ..
87.10, or in the process of collection, the entire
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the department as provided in s . 87 .07 (3) ..
Prior to the first day of November in each year
the flood control board shall certify to the clerk
of each town, village and city in which lands to
be benefited by the improvement are located an
estimated budget, detailed as far' as practicable,
of the cost of operation and maintenance of said
improvement for the succeeding calendar ,year,
together with the amount due upon any,judg-
ments outstanding against the board, except
those judgments from which the board has ap-
pealed or intends to appeal, and shall certify at
the same time the portion of such cost to be
borne by each such town, village and city . . This
shall be determined in the same manner and
according to the same proportions as provided in
s,. 87 .10 (1) (c) . It shall thereupon become the
duty of each such town, village' and city to
include in its next succeeding tax levy the
amount so certified and to forward such amount,
on or, before March 15 following, to the, flood
control board .

87.15 Repairs, replacements and exten-
sions; procedure . Whenever the flood control
board: shall determine and certify that repairs or
replacements are necessary to such an extent as
to amount to a partial reconstruction of the
improvement rather, than ordinary mainte-
nance, or whenever said board shall determine
that material additions, extensions or better-
ments to said improvement are necessary, the
board shall file a petition with the department
setting forth the necessity for such repairs,
replacements, additions, extensions or bettei,-
ments, and thereupon the department shall pro-
ceed to make the same determinations and cei ti-
fications as in the case of an original petition for
the construction of the improvement, except
that the enumeration of lands or other property
benefited and of the political subdivisions in-
cluded within the drainage area shall be the
same as in the original order for' the construction
of the imps ovement, unless the department shall
affirmatively find that changes in such enumer-
ation are necessaryy because of errors in the
original findings :,

87 .16 Court proceedings speeded. Any
action brought in any court for the purpose of
enjoining, preventing or interfering with the
construction, repairing, reconstruction, opera-
tion or maintenance of the improvement ordered
by the department, or any part thereof', except
actions to review the orders of the department
under' ss, . 87,01 to 87..17, shall be placed upon the
court trial calendar as soon as the action is at
issue and shall have precedence over' all other
actions pending upon the calendar : In addition

(8) All moneys of the board shall be depos-
ited in such state or, national banks as the board
may from time to time designate, and shall be
drawn out only upon checks signed by the chair-
man and the treasurer of the board . As funds
are required by the board from time to time for
the work of constructing the improvement, the
board shall by resolution make requisition for
the amounts so required upon the treasurers of
the several public corporations holding money
available for that purpose pursuant to s 8710,
and each such treasurer shall forthwith pay the
amount thus requisitioned to the board., The
amount to be requisitioned at any time from any
such treasurer shall bear such proportion to the
total amount requisitioned at such time, as the
amount certified by such treasurer pursuant to
this section to be on hand and available shall
bear' to the total amount certified by all of such
treasurers to be on hand and available

87.13 Disbursements by board. All sums
which shall be deposited with the state treasurer,
under s. 87.07 (4) for the construction of the
improvement shall be paid by said treasurer, to
the flood control board upon requisitions from
said board If' any moneys, other than those for
operation and maintenance during the first 18
months, remain unexpended in the hands of the
flood control board of subject to their, requisition
after, the completion of the construction of the
improvement, and if the funds for construction
of the improvement shall have been in part
raised through voluntary contributions under s . .
87.07 (4) or 8'7 . .11 (2), the amounts thus con-
tributed, or, such proportion thereof as the funds
remaining in the hands of the board or subject to
its requisition will pay, shall be returned to the
persons or corporations who made such volun-
tary contributions,, in proportion to the amounts
contributed by them .

87.14 Operation and maintenance. The
flood control board is authorized to sell, lease, or
lease with power to purchase, any reservoir
proposed to be constructed, in the process of
construction, or completed, to a duly organized
river improvement company as defined by s . .
182.016, on such terms and conditions as are
approved by the department of` natural re-
sources as hereinafter- provided, Unless so leased
or sold it shall' be the duty of the flood control
board to maintain and operate said improve-
ment,: The cost of operation and maintenance
during the period intervening between the com-
pletion of said improvement and the date when
funds provided under this section become avail-
able shall be paid fromm the funds provided for
maintenance pursuant to the estimate made by
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87.30 Fioocd plain zoning. (1) STATE POW-
ERS. (a) If any county, city or village does not
adopt a reasonable and effective flood plain
zoningg ordinance within one year after hydrau-
lic and engineering data adequate to formulate
thee ordinance becomes available, the depart -
ment shall, upon petition of an interested state
agency, a municipality or upon its own motion as
soon as practicable and after public hearing,
determine and fix by orderr the limits of" any or,
all flood plains within a county, city or village
within which serious damage may occur . There-
after the department shall as soon as practicable
after public hearing adopt a flood plain zoning
ordinance applicable to a county, city or village,
except that no flood plain zoning ordinance may
be enacted unless the hydraulic and engineering
studies necessary to determine the floodway or
flood plain limits, , or both, if both limits are
deemed necessary by the department, have been
made at state or federal expense .. If the depart-
ment utilizes hydraulic and engineering studies
previously completed, the department shall be
responsible for ensuring that the studies are
reasonable and accurate . Thirty days' notice of
all hearings on flood plain determination ar,
zoning before the department shall be given to
the county, city or village clerk, the clerks of all
towns where lands may be affected and to the
department of transportation „ Exhibits and
testimony shall be a part of the official record , .
Failure of a county, city or village to adopt a
flood plain zoning ordinance for, an area where
appreciable damage from floods is likely to
occur or to adopt an ordinance which will result
in a practical minimum of flood damage in an
area shall be prima facie proof of the necessity
for action specified under this paragraph by the
department The department shall make a
decision in writing of insufficiency of any
county, city or village flood plain zoning ordi•,
nance before adopti ng an ordinance superseding
a county, pillage or city ordinance . All orders of
the department under this subsection which
either fix the limits of flood plains or enact local
flood - plain zoning ordinances shall, when they

87.18 Lease, sale aned lease with option to
purchase the project . Whenever the flood
control ; project consists of a storage reservoir
and authority to create, operate and maintain a
reservoir on thee river affected by such storage
reservoir i s vested in a duly organized river
improvement company as defined by s. 182.. 016,
and the , petitioners file with the department of
natural resources a petition and a proposed
contract with such improvement company for a
lease, sale, or lease with option to purchase said
reservoir, and the departmentt findss the terms
and conditions of such contract are sufficient to
assure the payment of the amount the board will
be obligated to pay for the cost of the reservoir
and the maintenance and operation of the same ,
and the project will secure effective flood control
and promotion of the public welfare, then no-
tices, proceedings and assessments provided by
ss. 87 .04 to 87.12 are not requi red. . The depart-
ment, however, shall make findings as required
by s . 87 .05 and shall order that the flood control
board be appointed and shall so certify to the
governor as provided by s ,.`87 . 12.. The governor
shall thereupon appoint the board ' as provided in
said s . 87 .12 . Thee proposed contract filed with
the department by petitioners for the sale, lease,
or lease with option to purchase said reservoir
property shall not be binding upon the board so
appointed unless the board approves such con-
tract. Upon approval the board shall so report to
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to all other limitations, the time fbr, appealing
from any order or judgment entered in the
action shall be limited to 30 days from the date
of the entry of'the order or judgment .. On appeal
the cause shall, on the filing of the papers in the
court of appeals, be immediately placed at the
head of the calendar' of the court of appeals and
shall be assigned and brought to a hearing in the
same manner as other causes on the calendar of
the court of appeals . .

,History: ` 1977c 187,449

87.17 Trespass, penalty. Any person who
shalll wilfully, maliciously,, or wantonly destroy,
injure, remove, meddle of tamper, with any
portion of the improvementss constructed pursu-
ant to ss . 87 .01 to 8717, whether during con-
struction or after completion of the same, or
shall wilfully, maliciously or wantonly obstruct,
interfere with or hamper the flood control board
or any of its assistants, agents, servants or,
ennployes, or any contractor employed by it in
the work of constructing, repairing, reconstruct-
ing, operating or maintaining the same, shall be
guilty of a misdemeanor' and upon conviction
shalll be punished by imprisonment in the county
jail not more than one year, or by fine not
exceeding $1,000, or both .

FLOOD CONTROL 87.3

the department and file with it a final contract
executed by the board and lessee or purchaser .
The department has authority to approve or
d isapprove such contract .. If' the department
approves such contract, then it shall be final and
the department shall thereupon order the board
to proceed with the work .. When such reservoir
pr'oper' ty is sold and the purchase price has been
fully paid and any indebtedness assumed by the
purchaser has been paid and discharged, includ-
ing the fees and expenses of the board, and the
department so finds, the said board shall there-
upon be dissolved by order of' the department
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are in final draft form and before they are
issued, be referred to the appropriate standing
committees of the legislature, where the proce-
dure under' s . 227 .018 shall apply Orders of the
department under thiss section shall, after be-
coming effective, be deemed rules for purposes
of s . 13 .56, and may be suspended by the joint
committee for review of" administrative rules
NOTE: Chapter 437, laws of 1977, which amendedper. (a),

contained an extensive note explaining the amendment.. See
the 1977 session law volume.

(b)' All final orders, determinations or deci-
sions made under this subsection shall be subject
to review under ch 227 and be effective 20 days
after the same have been served unless such
order, determination and decision specifies a
different date upon which the same shall be
effective . . Such flood plain determination and
zoning ordinance shall be of the same effect as if'
adopted by the county, city or village. There-
after it is the duty of the county, city, village and
town officials to administer, and enforce the
ordinance in the same manner as if the county,
city or, village had adopted it .. Flood plain
determinations and zoning ordinances so
adopted may be modified by the county, city or
village concerned onlywith the written consent
of the department except that nothing in this
subsection' may be construed to prohibit a
county, city, village or town from adopting a
flood plain ordinance more restr ictive than that
adopted by the state .

(c) Except as provided under par (a) the
cost of such flood plain determination and ordi-
nance promulgation and enforcement by the
state shall be assessed against the county, city or
village concerned and collected in substantially
the same manner as other taxes levied by the
state.

..

(IM) JURISDICTION OVER DRAINAGE DITCH-
ES LIMITED,, Notwithstanding any other provi-
sion of law or administrative rule promulgated
thereunder, a flood plain zoning ordinance re-
quired under sub . . (1) does not apply to lands
adjacent to farm drainage ditches if :

(a) Such lands are not within the flood plain
of a natural navigable stream or ricer ;

(b) Those parts of the drainage ditches adja•
cent to these lands weree nonnavigable streams
before ditching ; and

(c) Such lands are maintained in nonstruc-
tural agricultural use . . ,

(2) ENFORCEMENT AND PENALTIES., Every
structure, building, fill, or development placed
or maintained within any flood plain in violation
of a zoning ordinance adopted under this sec-
tion, or s. 59,97, 61 .35 or 62,23 is a public
nuisance and the,creation thereof may be en-
,joined and maintenance thereof' may be abated
by action at suit of any municipality, the state or

any citizen thereof .. Any person who places or
maintains any structure, building, fill or devel-
opment within any flood plain in violation of a
zoning ordinance adopted underthis section, or
s . 59 ..97, 64 .35 or 62 2.3 may be fined not more
than $50 for each offense . Each day during
which such violation exists is a separate offense ..

History: 1971c 164; 19'75 c. 232, 301, 4 22 ; 19'7'7 a 29 s. .
1654 (8) (c) ; 1 977 c 437,447 ; 1 979 c, 34 s. . 2102 (58) ( b) ;
198 1 c. 339.
S ee note to 227.01, citing Citizens for Sens i ble Z oning, T ncc

v. . DNR, 90 W (2 d ) 804,280 NW (2 d ) 702 (1979) .
County flood plain zoning ordinances adopted by the de-

partment under this section do not need approval of the tow n
boards in order to become effective wi thin all unincorp orated
areas of the county . 62 Atty .. Gen .. 264.

The necessity of zonin g variance or amendme nts notice to
the Wisconsin department of natural resources under th e
sboreland zoning and navigable : wat erss protection acts.
Whipple, 57 MLR 25 .

The public trust doctrine . 59 MLR 78'7.

87 .31 Floodplain an¢d shoreland mapping
assistance program . (1) DEPARTMENT TO
ADMINISTER ; PURPOSE. The department shall
administer a floodplain and shoreland mapping
assistance program to provide counties, cities
and villages with financial assistance to produce
adequate topographical mapping of floodplain
and shoreland areas and to delineate floodplain
and floodway boundaries, to assist in the estab-
lishment and administration of floodplain and
shoreland ordinances . .

(2)-CxrrExin. The department shall develop
on a statewide basis a priority list for awarding
mapping grants .. The criteria for establishing
the priority list includes but is not limited to :

(a) The adequacy of existing mapping .
(b) The existence of an approved floodplain

of shoreland zoning ordinance,
(c) The status of studies to develop flood

profiles for the areas to be mapped .
(d) The potential for future development in

the areas to be mapped . .
(e) The potential for, flood damage in the

areas to be mapped :
(f) Applications made by 2 or more counties,

cities or villages which would enable mapping of
an entire river system ..

(g) The availability of funds for mapping
from other, sources..

(3) PROCEDURE, The department shall es-
tablish by rule the procedure for application for
and awarding of mapping grants .

(4) APPLICATION . A county, city or village
which seeks a mapping grant shall submit : a
grant application which includes :

(a) The location, length and extent of' the
.r'iver' or shorelands to be mapped,.

(b) The estimated cost of and time required
to complete the proposed mapping . .

(c) The information necessary to determine
the priority of the application under sub ., (2),,
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(d) A statement that the applicant will as- time the applicant adopts the resultant map as
sume responsibility for administering any sub- approved by the department as the official zon-
contracts - with mapping contractors .s ing map and any necessary ordinances and

(e) A statement that the applicant will adopt amendments ,
the resultant map, if' approved by the depart- (c) A grant is valid for one year after the date
ment, as the official zoning map and any neces- of acceptance but the department may extend
sary ordinances or amendments within 6 months this period up to 3 years if warranted by the
after the department approves the map ., circumstances

(f) Any other information required by rule
by the department (6) FAILURE TO ADOPT MAP, If a mapping

(5) GRANTS, (a) The department shall make grant recipient fails to adopt the map as the

grants-in-aid from the appropriation under s official zoning map or fails to adopt any neces-

20 :370 (4) (fc) to a county, cityy or village sary ordinances of amendments within 6 months

which qualifies under', the mapping grant pro- after the department approves the map without

gram , A grant-in-aid may not exceed _50% of adequate ,justification as determined by the de-
the expected cost of the topographical mapping , partment, the recipient may not receive any

(b) Upon approval by the department and further, state funds under , the mapping grant
acceptance by the applicant, the department program and shall be required to reimburse the
may make available 75 % of' the mapping grant department for statee funds already received
award. The department shall make available under the pr •ogram „

.the remaining 25% of' the mapping g r ant at the History : 1979c 34
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