
3803 85-86 Wis. Slats.

RULES OF APPELLATE PROCEDURE

SUBCHAYTERI
DEFINITIONS

80901 Rule (Definitions) ;
SUBCHAPTER II

CIVIL APPEAL PROCEDURE IN COURT ' OF APPEALS
80410 Rule (Initiating the appeal) .
8091 Rule (Perfecting the appeal).
809 12 Rule (Motion for relief ' pending appeal)..
809 . 13 Rule (Intervention).
809 .14 Rule (Motions) .
80915 Rule (Record on appeal) .
809 , 16 Rule (Transcript of reporter's notes)
80917 Rule (Expedited appeals program and presubmission conference) ,
809.18 Rule (Voluntary dismissal).
80919 Rule (Brief's and appendix) .
809 .20 Rule (Assignment and advancement of cases) .
80921 Rule (Summary disposition),,
809.22 Rule (Oral argument) ,'
809. 23 Rule (Publication of opinions) .
809. 24 Rule (Reconsideration) ..
809. 25 Rule (Costs and fees)
80926 Rule (Remittitur)

SUBCHAPTER III
FELONY APPEAL PROCEDUREIN COURT OF APPEALS

809. 30 Rule (Appeals in felony cases) . .
80931 Rule (Release on bond pending seeking postconviction relief) . .
80932 Rule (No merit reports) .

SUBCHAPTER IV .
CHAPTERS 48, 51 ; 55 AND 799, TRAFFIC REGULATION,

MUNICIPAL ORDINANCE VIOLATION ; AND MISDEMEANOR
CASES APPEAL PROCEDURE IN COURT OF APPEALS

80940 Rule (Applicability) ,,

809 .01 Rule (Definitions) . (9) "Appeal" means a review in
an appellate court by appeal or writ of error authorized by
law of a ,judgment or order of a circuit court .

(2) "Appellant" means a person who files a notice of
appeal .

( 3) "Co-appellant" means a person who files a notice of
appeal in an action or proceeding in which a notice of appeal
has previously been filed by another person and whose
interests are not adverse to that person .

(4) "Court" means the court of appeals or, if'the appeal or,
other proceeding is in the supreme court, the supreme court ..

(5) "Cross-appellant" means a respondent who files a
notice of'cross-appeal .

(6) "Respondent" means a person adverse to the appellant
or, co-appellant

History: ' -Sup . Ct, Order, 8 .3 W (2d) xiii ; 19'77 c, 449.
Judici al Council Committee's Note, 1978: The definitions reflect some of

the changes incorporated i n to t he rul es ., Th e term "a ppeal" ap plies both to an
appeal authorized by statute and the writ of error guarantee dby Section2 1 of
Article I of the Constitution.. The objective of these rules is to provide the same
proceduree for appea ls and writs of error Historically, the review authorized
by a writ of error was limited to questio ns of law, w h ile both t he law and the
facts could be reviewed on appeal . The Wisconsi n S upreme Co u rt d oes n o t
distinguish bet ween it s power in appea ls and in writs of error.. Alt hough under
t h e former proced ure appea ls were n ormally used in civi l cases and writss of
error in criminal cases, th e only differences between them were in nomencla-
ture and method of Initia ting t he review process. There is no reason to retain
the formalistic differences be tween them

The definitions of t he parties to thee appeal are intended to change the for-
mer st at ute, section 817:: 1 0, u n der which the party first appealing was the ap-
pellant, and all other parties were respondents,. This often resulted in a party
with interests identical to t he appel lant being labeled a respondent, while two
p arties opposed to each other were both lab eled respo ndent s .. Under this sec-
tion the party firstt appealing is the ap p ellant, parties appealing from the same
judgment or order no t opposed to the app ellant are co-app el lants, and par ties
adverse to t h e appellant orco-appel l ant are respond en ts. Th e terms " plaintiff '
in err or" an d "defendant in error" previo u sly used in co nnection wit h writs of
error are no longer used .. [ R e Order effective .J uly 1 , 1978]

809 .10 Rule; (Initiating the appeal ) . (1) NOTICE OF APPEAL .
(a) Filing„ A person shall initiate an appeal by filing a notice
of appeal with the clerk of the trial court in which the
,judgment or order appealed from was entered andd shall
specify in the notice of appeal the,judgment or order appealed
from, whether' the appeal is in one of the types of cases
specified in s . 752 :.31- (2), and whether' the appeal is one of
those to be given preference in the circuit court or court of
appeals pursuant to statute . The person at the same time
shall notify the court of appeals of the filing of the appeal by
sending a copy of the notice of appeal to the clerk of the court ..
The person shall also send the court of appeals an original
and one copy of a completed docketing statement on a form
prescribed - by the court of appeals . The statement shall
accompany the court of appeals' copy of the notice of appeal ..
The person shall also send a copy of the completed docketing
statement to opposing counsel .. Docketing statements need
not be filedd in criminal cases or in cases in which a party
appears pro se..
NOTE: Par. (a) is shown as affected by SCO eff. 7-1-85 and SCO eff , 1 -1- 87 .

The earlier order showed "appealed from and whether " with "and" deleted, also
a comma after "Prom" . The later order shows the comma without underscoring „
This treats par. (a) as merged under s. 13„ 93 (2) (c )..

(b) Time for ,filing,. The notice of appeal must be filed
within the time specified by law, . The filing of 'a timely notice
of appeal is necessary to give the court,jurisdiction over the
appeal . . .

(2) MULTIPLE APPEALS, (a) Joint and co-appeals. If 2 or
more persons are each entitled to appeal from the same
judgment or order entered in the same action or proceeding in
the trial court and their' interests are such as to make joinder
practicable, they may file a joint notice of appeal or may,
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after filing separate notices of appeal, proceed as a single
appellant. If the persons do not file a,joint appeal or, elect to
proceed as a single appellant, or if their interests are such as to
make ;joindec, impracticable, they shall proceed as appellant
and co-appellant, with each co-appellant to have the same
procedural rights and obligations as the appellant,.

(b) Cross-appeal, A respondent who seeks a modification
of the judgment or, order appealed from or of another
judgment or order entered in the same action or proceeding
shall file a notice of cross-appeal within the period established
by law for the filing of a notice of appeal, or 30 days after' the
filing of a notice of appeal, whichever is later . A cross-
appellant has the same rights and obligations as an appellant
under this chapter .

(3) CONSOLIDATED APPEALS IN SEPARATE CASES. The court
may consolidate separate appeals in separate actions or
proceedings in the trial court upon its own motion, motion of
a party, or' stipulation of the parties . .

(4) MATTERS REVIEWABLE. An appeal from a final judgment
or final order, brings before the court all prior nonfinal
judgments, orders and rulings adverse to the appellant and
favorable to the respondent made in the action or proceeding
not previously appealed and ruled upon.

History: Sup . Ct . Order, 83 W (2d) xiii ; • Sup . Ct Order, 104 W (2d) xi ;
1981 c. 390 s; 252 ; Sup . Ct . Or'der, 123 W (2d) xix; Sup .. Ct„ Order, 131 W(2d)
xxv .
C ross Reference: Statutes requiring preference [under (1) (a)] include 9 (9) (c), 9

.10 (4) (c), 30 .30(3) (c), 62 .50 (21), 66 014 ('1) (b), 66 .021(10) (b), 66 05
(2) (b) and (3), 70 47 (13) and (16) (a), 70 .85 (1), 78 ..72, 87 ..16, 103 59, 227 .25
and 227 26
Court of Appe als N ote, 1986: Sub . (1) (a) is amended to require appellants

t o file a docketing stateme nt in the court of appea ls on a form prescri bed b y the
court at th e time th e notice o f appeal is fil ed in the trial court,. The docketing
statement will provide the court with information for its expedited appeals
program pursua nt t o s . 809 .17 and the rules and procedures set forth in Section
VII, Ex ped ited Ap peals, of the Court of Appeals I n ternal Operating Proce-
du res (amended March 1, 1986). Docketing statement for ms are available in
the offices of clerks of'the circuit courts .; (Re Order effective .January i, 1987]
Judicial Council Commi ttee's Note, 1978: Sub . (1) (a) establishes the same

p roced u re for initiating a review by the Court of Appeals whether i t be the
statutory appea l or constitutiona l writ of error. B o th are begun by fil ing a
notice of ap peal in the trial co u rt. The prior p rocedure under, wh ich a person
could obtain a writ of error from the Supreme Court and then file it in the trial
court at his l eisure is eliminated . It is import ant to recognize that t he right to
seek review by writ of error as estab lished by the Cons titution is n ot ab ol ished,
but the proced ure for seeking th at review is made uniform with t h at for fi ling
an :appeal.

The second sentence of sub . (1) (b) is designed to change the law as declared
in former s : 817 .11 ( 4), and t he decisio ns of the Supreme Court inter preting
former s, 269..59. (1), under which the Supreme Court was vested with subj ect
matter jurisdiction when an appealable order was entered .. Under former s ..
817 .11 (4), the notice of appeal was necessary only to confer personal jurisdic-
tion which could have been waived, The court often had to ;decide ,whether the
respondent by some conduct, such as signing a stipulation or receiving a brief,
had waived any objection to personal jurisd ictio n .. The resul t was t hat a,judg-
ment of ;a-oral court in Wisconsin was never completely final because even
after the expiration of'the time for an appeal a party could still appeal, and if
the respondent failed to object or take some step that could be considered as
participating in the appea l prior to objecting, t he Supreme Court w as a ble to
review the judgment . This sect ion conforms Wisconsin practice to t hat in the
federal system andd mos t other sta tes

Sub (2) (a) provides that appellants whose interests are substantially id en-
`ticaPmay proceed jointly or separately . See Rule 3 (b), Federal Rules of'Appel-
late Proced ure ( FRAP) If they d o not w ish top roceed jointly, or their i n ter-
ests are not the same, or if t hey ate chal lenging from the same judgmen t or
order, the subseq uent appeal shou ld be docketed with th e first ap p eal, b ut th e
second person app ealing has the same p roced ural rights, such as filing of
briefs, as the first appellant . The respondent has separate briefing rig h ts as to
each appellan t and co-appellant filing a sep arate brief'. I t is antici pated und er
this section that all app eals arising out of the samee case filed wit hin the same
appeal period will be considered in a single appeal and not be t reated as sep a-
rate cases in the Court of Appeals

Sub;(2) (b) The respondent wh o desires to challenge a j udgmen t or order
must file a notice of cross-appeal . Notices of review are abolished, Under
former s .. 817 12, it was very difficult to ascertain when a notice of'review or,
cross-appeal was appropriate Requiting a notice of cross-app eal in each i n-
stance eli m inates this confusion . T he respon dent is give n a minimum of" 30
days after the filing of'the notice of'appeal to determine whether to file a cross-
appeal As was the case u nder former s . 817 12, a res pondent loses the right to
cross-appeal if the cross-appeal is not filed within the sp ecified time .

Sub.. ( .3) . Appeals from judgments or orders in separa te cases in the trial
court are docketed as separate appeals in the Court of Appeals; I f appropriate,
these cases can be consolidated after docketing by order of the Court of Ap-
peals Rule 3 (b), FRAP

809.11 Rule (Perfecting the appeal) . (1 ) ITEMS TO BE FILED
WITH NOTICE OF APPEAL ., The appellant shall file with the no-
tice of appeal the fee for docketing an appeal with the court of
appeals

(2) FORWARDING TO COURT OF APPEALS . . The clerk ofthe
trial court shall forward to the court of appeals within 3 days
of the filing of the notice of " appeal , a copy of the, notice of
appeal, the docketing fee, and a copy of the trial court record
(docket entr ies) of thee case in the trial court maintained
pursuant to s . 59,39 (2) or (3) .

(3) DOCKETING IN COURT OF APPEALS . . The clerk of the
court of appeals shall docket the appeal upon receipt of the
items referred to in sub . . (2) .

(4) STATEMENT ON TRANSCRIPT . The appellant shall file
with the clerk of the court of appeals within 10 days of ' the
filing of the notice of ' appeal in the trial court , a statement that
a transcript is not necessary for prosecution of the appeal or a
statement by the court reporter that the transcript or desig-
nated portions thereof have been ordered , arrangements have
been made for the payment by the appellant of the cost of the
original transcri pt and all copies for ' other parties, the date on
which the transcript was ordered and arrangements made for
payment, and the date on which the transcri pt is due . The
appellant shall file a copy of the statement on transcr i pt with
the clerk of the trial court within 10 days of the filing of the
notice of appeal „

History: Sup. Ct, Order, 83 W (2d) xiii ; Sup . CL .. Order, 92 W (2d) xiii ;
Sup.. Ct : Order, 104 W (2d) xi .

Judicial Council Committee's Note, 1978: This section requires the forward-
ing of the notice of' appeal, filing fee and tr ial court docket entries immediately,
the record to be forwarded when the transcript is completed . This will pe rmit
early notice to the cou rt of the pendency of the appeal and will permit it to
monitor the appeal during the period when the record and transcript are being
prepared .

Another purpose of' this section is to expedite the appellate process by re-
quiring the appellant to order the transcr i pt, if one is necessary, within 10 days
of the filing of the notice of appeaC The filing of the statement of the reporter
that the transcript has been ordered and arrangements made for payment for it
will preventany delay resultingg from counsel not ordering the transcr ipt
immediately.
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Sub. (4) . The provision of former s. . 817 7 34 that an appeal from a final
,judgment brings before the court for review all of the prior orders entered in
the case is continued This does not apply , howeve r, to any prior final order or
judgment which could have been appealed as of right under s.. 808 03 (1) Thus
a judgment dismissing a codefendant from a case must be appealed immedi -
ately andd cannot be reviewed when judgment is rendered on the plaintiffs
claim against the other defendants . . Nonfinal orders and judgments that are
appealed and ruled upon by the Cou r t of ' Appeais are, of' course , not s ubject to
further review upon appeal of the final judgment, This section i s als o limited
to those orders made in favor of the named respondents to prevent the possi -
bility of the court reviewing an order ' in favor of a person not a pa rty to the
appeal.

A change is made in prior law in that an inte rlocutor
y the

Rule
806.01 (2), which previously must have been appealed within the statuto ry pe-
riod from the entry of' the interlocutory judgment, Richte r v . Standard Manu-
facturing Co ., 224 - Wis . 121 , 271 N. W 14 (1937) , is now reviewable by the
Court of Appeals upon an appeal of ' the final judgment,. The object i ve is to
have only one appeal in each case, absent unusual circumstances which would
justify an appeal from a nonfinal order under s . 808 03 (2) . [Re Order effective
July 1 , 1978]

Judicial Council Committee's Note, 1981 . To facilitate the efficient adminis-
tration of appeals by the court of appeals , sub . .: (1) (a) is amended to require
that the notice of appeal state whether the appeal is in one of the types of cases
specified in s. . '752 .31 (2) . [Re Order effective .Ian . . 1 , 1982]

Appeal from judgment "and all intermediate orders" brought before the
court only prior nonappealable orde rs under (4) Noith ridge Bank v Commu-
nity Eye Ca re Cente r, 91 W (2d) 29 8, 282 NW (2d) 63 2 ( Ct App.. 1979) .

Date of filing stamped on notice of appeal is not conclusive a s to date of
filing . Boston Old Colony Ins .s v .. Int' I , Rectifier Corp. 91 W (2d) 81 3, 284 NW
(2d ) 9 3 ( 1979). .

Court had jurisdiction to hear appeal from nonfinal order where judgment
was entered later and notice of appeal sufficiently identified "what is appealed
from" . State v. Ascencio , 92 W (2d) 822,285 NW (2d) 910 (Ct . App.. 1979) .

Respondent was allowed to challenge trial court order deny i ng motion for
summary judgment despite failure to file notice of cross-appeal,, Auiic v . Con-
tinental Cas . Cc: 9 11 W(2d)507,331 NW(2d)325(1983)„

Service of notice of appeal on opposing parties is not necess ary to confer
jurisdiction on courtt oY appeals . . Rhyner v . . Sauk County , 118 W (2d) 324, 348
NW (2d) 588 (Ct . App. 1984) .

Mechanics of maki ng an appeal in the court of appeals . Felsenthal , WBB
October 1 981 .



or to file a brief in excess of the maximum established by the rules , This section
is based on Federal Rules of Appellate Procedure, Rule 27 . Sub.. (3) modifies
the prior practice under- which the filing of any motion stayed any due date
until 20 days after the motion was decided . . This could result in an uninten-
tional shortening of the time in which a brief had to be filed . It could also
result in an unnecessary delay if' a ruling on the motion would not affect the
outcome of the case, the issues to be presented to the court, or a brie f or the
record „ [Re Order effective July 1, 1978]

Judicial Council Committee's Note, 1979: Sub, (1) is amended by deleting a
provision that required only an original and one copy of' a motion be filed with
an appellate court With the amendment, the number of copies of a motion to
be filed is now governed by 809 . 81 on the form of papers to be filedwith an
appellate court, which requires in sub . (2) that 4 copies of a paper be filed with
the Court of Appeals and 8 copies with the Supreme Court . ~Re Order effective
. Jan .. 1, 1979]

809.15 Rule (Record on appeal). (1) COMPOSITION OF
RECORD. (a) The record on appeal consists of the following
unless the parties stipulate to the contrary:

1 . The paper by which the action or proceeding was
commenced;
2.. Proof of service of summons or other process;
3 . Answer or other responsive pleading ;
4. Instructions to the , jury
5. Verdict, or findings of the court , and order- based

thereon;
6. Opinion of the court ;
7. Final judgment ;
8 . Order made after , judgment relevant to the appeal and

papers upon which the order, is based ;
9. Exhibits material to the appeal whether or not received

in , evidence; ;
10 ., Any other paper or exhibit filed in the court requested

by a party to be included in the record ;
11 .. Notice of appeal;
12 .. Bond or undertaking;
1 :3 .. Transcript of reporter's notes ;
14. Certificate of the clerk,,
(b) The clerk of the trial court may request by letter

permission of the court to substitute a photocopy for the
actual paper or exhibit filed in the tr ial court,,

(2) COMPILATION AND APPROVAL OF THE RECORD .. The clerk
of the trial court shall assemble the record in the order set
forth in sub . . (1) (a) , identify by number or letter each paper ,
and preparee a list of the numbered or, ;lettered papers . . At least
10 days prior to the due date for filing the record in the court ,
the clerk shalll notify in writing each party appear ing in the
trial court that the record has been assembled and is available '
for inspection .,. The clerk shall include with the notice the list
of the papers constituting the record,

(3) DEFECTIVE RECORD, A party who believes the record,
including the transcript of the reporter ' s notes, is defective or
does not accurately reflect what occurred in the trial court
may move the court in which the record is located to correct
thee record .

(4) TRANSMITTAL OF THE RECORD . The clerk of the tr i al
court shall transmit the record to the court within 20 days
from thee date of thee filing of the transcript or , from the date of
the filing of a statement that no transcript is necessary for
prosecution ofthe appeal , but in no event more than 90 days
after the filing of the notice of appeal unless the court enlarges
the time for the transmittal of the record or the preparation of
the transcr iptt of the reporter's notes., The clerk of the court
shall notify the clerk of the tr ial court and all parties
appear i ng in the trial court of the date the record was filed .

(5) AGREED STATEMENT IN LIEU OF' RECORD The par-ties may
file in the court within the time prescribed by sub. . (4) an
agreed statement of the case in lieu of the record on appeal .
The statement must :

(a) Show how the issues presented by the appeal arose and
were decided by the trial court ; and

Docket entries are required by s :. 59 .39 (2) and (3) . In order to comply with
this section, the docket entries will have to be kept .. [ Re Order effective July 1,
1978)

Judicial CouncilCommittee's Note, 1979: Sub . (4) is amended to clarify that
the statement on transcript that is initiated by the appellant must include infor-
mation that arrangements have been made for the preparation and payment of
copies of the transcript for the other parties to the appeal . The language clari-
ficationrectifies a present ambiguity in chapter 809 in regaid to who is respon-
sible for initiating the arrangements for preparation and payment of copies of
the transcript as compared with just the oilg~'nal . The appellant must make all
arrangements for the original and copies of a transcript and is responsible for,
payment . Cost of the preparation of the transcript is included in allowable
costs under 809.25 . [Re Order effective .Ian . 1, 1980]

Judicial Council Commi ttee's Note, 1 981: Sub.. (4) is amended to require
that the appellant file a copy of the statement on transcript with the clerk of the
trial court within 10 days of the filing of'the notice of appeal, This filing wi11
notify the trial court clerk as to whether a transcript is necessary for prosecu-
tion of'the appeal and, if so, thee date on which the transcript is due .. [Re Order
effective .Jan .. 1, 1982]

809.12 Rule (Motion for relief pending appeal). A person
seeking relief under s, 80807 shall file a motion in the trial
court unless it is impractical to seek relief in the trial court . A
motion in the court must show why it was impractical to seek
relief in the trial court or, if a motion had been filed in the trial
court, the reasons given by the trial court for its action . A
person aggrieved by an order of the trial court granting the
relief requested may file a motion for relief from the order
with the court ., A judge of the court may issue an ex pane
older granting temporary relief pending a ruling by the court
on a motion filed pursuant to this rule . A motion filed in the
court under, this section must be filed in accordance with s ..
809.14.
History: Sup. . Ct . Order, 83 W (2d) xiii; 1981 c.. 390 s .. 252. .
Judic ialCouncilCommittee's Note, 1978: Rule 809 .12details the procedure

for seeking temporary relief pending appeal . It follows generally the prior
unwritten procedure and Rule 8(a), F'RA P „ [ Re Ordereffective ,July 1, 1978]

809.13 Rule (Intervention). A person not a party to an
appeal may file in the court a petition to intervene in the
appeal .. A party may file' a response to the petition within
seven (7) days after service of the petition : The court may
grantt the petition upon a showing that the petitioner's
interest meets thee requirements of s .. 80309 (1) or (2)„
History: Sup . Ct, Order, 83 W (2d) xiii ; 1981 c.. 390 s .. 252..
Jud icial Council Comm i ttee's Note, 197& Former s . 817,12 (6) permitted

the a ddition of part ies but did not set the cri teria for d oing so. This void is
fi ll e d by mak ing the i ntervention rule in the Rules of Civil. Procedure app lica-
ble to proceedings in the Court of Appeals . [Re Order effective July i, 1978)

809 .14 Rule (Mot ions). (1) A party seeking an order or
other. relief in a docketed casee shall file a motion for the order
or other relief. The motion must statee the order or relief
sought and the grounds on which the motion is based and
may include: a statement of the position of other parties as to
the granting of the motion .. A motion may be supported by a
memorandum. Anyy other party may file a response to the
motion within 7 days of service of the motion .

(2) A motion for, a procedural order may be acted upon
without a response to the motion. . A party adversely affected
by a procedural order entered without having had the oppor-
tunity to respond to the motion may move for reconsidera-
tion of the order, within 7 .days of service of the or-der.

(3) The filing of a motion seeking an order or other relief
which may affect the disposition of an appeal or the content
of the recordd or a brief automatically enlarges the time for
performing an act required by these rules for a period
coextensive with thee time between the filing of the motion and
its disposition .
History : .Sup .. Ct . Order, 83 W (2d) xiii; Sup .. Ct. Order, 92 W (2d) xiii .
Judicial Council Committee's Note, 1978: The motion procedure under for-

mer Rule 251„3t is continued except that the time for replying to a motion is
reduced from 10 to 7 days. A response is not required before action can be
taken on a procedural motion because these motions include matters previ-
ously handled by letter request or which usually donot adversely affect the
opposing party ; If an opposing party is adversely affected by a procedural
order; he bas the right to request the court to reconsider it . Procedural orders
include the granting of requests for enlargement of time, to file an amicus brief,
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The provisions of former s. 817. . 1 1'7, detailing the procedure for ap p roval of
the transcrip t, are eliminated i n favor of the federa l procedure whic h trea ts the
correc t ion of the transcript the same as correction of any other par t of the
record. Thus, correc tion of an y alleged error in th e t ranscript wi l l be made
u nder R ule 809 15 (3). [Re O rder effective July 1, 1978 ]

Judicial Council Committee's Note, 1979: Subs . . (1) and (3) are amen ded to
clarify that the court , repor ter is responsi ble for serving copies of the transcript
on the parties . The appellant is responsible for initiating the arrangements for
prepara tion and payment of th e original and co pies of the transcript. Rule
8 09 .16 does not prohibit any party from w aiving the service of copies ofthe
transcript, [Re Order effective Jan 1 , 19801

Procedu re established forr u se when court reporter's notes are lost while
post-t rial proceedings are pending . . . . State v . DeLeon, 12'1 W (2d) 74 , 377 NW
(2 d) 635 (Ct„ App ,. 1 985) .

809 .17 Rule (Expedited appeals program and presubmis-
sion conference). (1) In order to minimize appellate delay
and reduce its backlog, the court of appeals may develop an
expedited appeals program .. The program may involve
mandatory completion of docketing statements by appel .•
lant's counsel and participation in presubmission conferences
at the direction of the court, but participation in the court's
accelerated briefing and decision process is voluntary„ The
rules and procedures governing the program shall be set forth
in the court of appeals' internal operating procedures

(2) The court of appeals may requireall attorneys of record
in any appeal to participate in a presubmission conference,
either by telephone or in person, with an officer ofthe court . ;
An attorney of record with no direct briefing interest in the
appeal may waive his or her participation in the conference by
written notice to the court . .

History: Sup. . C t. Order, 131 W (2d) xxv.
Court of Appeals Note, 1986: Section (Rule) 809 .1'7 is repealed and recre-

ated to give the co urt of ap peals authority to administer its expedited a ppeals
p rogram pursuan t to Section VII, Ex p edited A ppeals, of the Court of Appea ls
Inter nal Operating Procedures (amen ded 1 986) . Th e rule replaces a similar
delegation of authority to t he chief judge ofthe court of appea l s by order of the
supreme court dated December 19, [Re Order effective January 1, 1987]

809 .18 Rule (Voluntary dismissal). An appellant may dis-
miss an appeal by filing a notice of dismissal .. The notice must
be filed in the court or', if not yet docketed in the court, in the
trial court . The dismissal of an appeal does not affect the
status of a cross-appeal or the right of a respondent to file a
cross .-appeal .

History: • S up .. Ct . . Order, 83 W (2d) xiii .
Judicial Council Committee 's Note, 1978: A n a ppeal may be dismissed by

t he appell ant at any time prior to a court decision on the a ppeal wi thout ap-
proval of the court or t h e res pondent . Th is cha n ges th e former procedure and
modifies Rule 42, FRAP The . Rule s pecifically pro tects a respo nde nt who has
or in tends to file a cross-appeal, and for this reason the appella n t is authorized
to dismiss the appeal at will, Th e fi ling of a notice of dismissa l d oes not affect
the liabi l ityy of the appellan t for costs or: fees, or the power of the co u rt to
impose penalties und er Rule 809 83 ( 1 ) [ R e Order effective July 1, 1978]

809.19 Rule `(Briefs and appendix) . (1) BRIEF OF APPEL-
LnxT : The appellant shall file a brief within 40 days of the
filing in the court of the record on appeal . The brief' must
contain:
' (a) A table of contents with page references ofthe various

portions of the brief, including headings of'each section ofthe
argument, and a table of' cases arranged alphabetically,
statutes and other authorities cited with reference to the pages
of the brief on which they are cited . .

(b) A statement of the issues presented for review and how
the trial court decided them„

(c) A statement with reasons as to whether oral argument is
necessary and a statement as to whether, the opinion should
be published and, if so, the reasons therefor„

(d) A statement ofthe case, which must include: a descrip-
tion of the nature of the case; the procedural statuss of the case
leading up to the appeal; the disposition in the trial court ; and
a statement of facts relevant to the issues presented for
review, with appropriate references to the record . .

(e) An argument, arranged in the order ofthe statement of
issues presented, . The argument on each issue must be

809.16 Rule (Transcript of reporter 's notes) . (1) Within 1 0
days of the filing of the notice of appeal, the appellant shall
make arrangements with the reporter for the preparation of'a
transcript of the reporter's notes of the proceedings and
service of copies and file inr the court a designation of the
portions of the reporter's notes that have been ordered Any
other party may file within 10 days of service of the appel-
lant's notice, a designation of additional portions to be
included in the transcript . . The appellant shall file within 10
days of the service of the other party'ss designationn the
statement required by s ., 809,11 (4) covering the other, party's
designations . Ifthe appellant fails or refuses to order- the
designated portions, the otherr party may order ; the portions
or file a motion with the trial court for an order- requiring the
appellant to do so .

(2) Subsection (1) applies to across-appeal :
(3) The reporter shall serve copies of the transcript on the

parties to the appeal, file the transcript with the trial court
and notify the clerk of the court within 60 days of the date the
,transcript was ordered and arrangements made for payment . .

(4) A r'epor'ter may obtain an extension for, filing the
transcript only by motion showing good cause filed in the
court and served on all parties to the appeal .

(5) If a reporter fails to file timely a transcript, the court
may declare a reporter, ineligible to act as an official court
reporter in any court proceeding and prohibit the reporter
from performing any private reporting work until the over-
due transcript is filed .

History: ,Sup. . Ct . Order,: 83 W (2d) xiii; Sup .. .Ct. Order, 92 W (2d) xiii ;
1981 c . 390 s 252

Cro ss Reference:' `See 809 .80 concern ing servi ng copies of papers requi red
to be filed in the appellate or trial courts .

Judicial Council Committee's Note, 1978: Subs, (1) a nd (2) . Theprocedure
in Rule 10 (b), F RAP, for the ordering of the tra n script is combined with for-
mer s 81'7 118 . A time limit is placed on ordering the t ranscript to prevent the
failure to do so from being a cause of delay in the: ap pellate process

Subs (3), (4) and (5) : The reporter is given 60 days from th e date the tran-
script is ordered in which to complete the transcript, a reduction of up to 30
days from the totall time allowed in former s . . 817 .115 . The obl igation is placed
on the reporter rather than the appellant to o btain an extension for filing the
transcript because this is a matter not in the control of the a ppellant . " 'The
application for an extension isfiled in t he Court of Appea l s rather than the
trial court because of the primary concern of th e Cour t of Appea ls with casess
pending before it and because of the natural reluctance ofthe t rial judge to
deny a request made by his own appoi n tee.

The power of the Court of Appeals to impose sanctions upon a court re-
poiter for failing to file a transcript on time is expressly recogn ized . These
sanctions were among those recommended in 1971 by a special committee ap-
pointed by the Supreme Courtt to study the prob lem of delayed transcripts,,
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(b) Recite sufficient facts proved or sought to be proved as
are essential to a resolution of` the` issues presented .
History: Sup, Ct, Order, 83 W (2d) xiii ; Sup . Ct, Order, 104 W (2d) xi, .
Judicial Council Committee's Note , 1978: Sub. . ( 1 ) substantia lly embodies

former s 251 25 : It also permits t he filing of' :a ph otocopy instead ofthe origi-
nal record but only with t he approval of the Court of Ap peals, changi ng to
some exten t prior Rules 251 .25 (1 .3) and 2512 7 . . Under this section th e parties
can stipulate to exclude some items from the recor d,: but this should be do ne
before the clerk assembles the record,

Sub (2) Thee responsibility for having the record assem bled and transmit-
ted to th e Court of A pp eals is transferred from t he appellant to t he clerk of the
trial court It is not necessary to have the attorneys present at the pagination of
the record The federal procedure set forth in Rule ll ( b), FRAP, under which
the clerk assembles the, record and then notifies the parties so that they can
i nspect the record prior to it being sent to the Cour t of Appeals is ad opted . .
Also adopted is the federal procedure of the clerk preparing a list of all the
papers i n the record . The former system of numbering each page in t h e record
consecutive ly is abandoned for the simpler practice of assign ing a letter or
number to eac h doc u ment a nd using its internal page reference . Thus, the
reference to the third page of the first document wo uld be A-3 and to th e fifth
page of the second document B-S .

Sub . . (3) . This provision replaces former Ru le 251 30 and s 817 .11'7..
Subs . ( 4) and (5) T he provisions of former Rules 251 .29 and 251 28 are

included in these s ubsections, [Re Order effective .July 1, 19781
Judicial Council Committee's Note, 1981 > S ub, (4) is a mended to provide

for, an expedited transmittal of th e record for appeals in which a tran script is
nott necessary for prosecution of t he appeal or a transcript is filed in less t han
t h e maximum time period permi tted by ch , 809. [Re Order effec t ive .Jan.. 1,
1982]
Appe llant's failure to file motion under (3) did not constit u te waiver' of right

to c hallenge adequacy of tran script State v . Perry, 128 W (2d) 291, 381 NW
(2d) 609 (Ct . App . . 1985) .
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2: Appellant's reply or brief filed under sub .. (7): maximum
of 10 pages if typeset, 13 pages if typewritten .

(9) BRA covsxs„ Each brief or appendix shall have a front
and back cover. The front cover, shall contain the name of the
court,' the caption and number of the case,, the court and
judge appealed from, the title of the document and the name
andd address of counsel filing the document„ The covers of the
appellant's brief shall be blue ; the respondent's, red; a person
other than A 'party, green; the reply brief, gray ; and the
appendix, if separately printed, white . In the eventt the
supreme court grants a petition for review of a decision of the
court of appeals, the covers of the briefs of each party shall be
the same color as the cover of that party's briefs filed in the
court of appeals

History: Sup . Ct. Order, 83 W (2d) rill; Sup, Ct . Order, ,92 W (2d) rill ;
1979 c . 110; Sup. Ct: Order, 104 W (2d) xi ; 1981 c.. 390 s. 252; Sup . Ct Order,
111 W(2d) xiii; Sup,, Ct. Order, ]12W (2d) xv; Sup, . Ct . Order, i 15 W(2d) xv;
Sup Ct, Order, 123 W (2d) xx

Judicial Council Committee's Note, 1978: Sub, (i) . The format f'or brief's
established informer Rule 25134 is generally followed except that the require-
ment of a synopsis of the argument in the table of contents is eliminated, For-
mer Rule 251 3 4 (1) required the synopsis and gave 200 Wis .. 530 as an illustra-
tion, The synopsis was no longer included in most briefs and if it was, often
was very lengthy and served no real purpose . . It is replaced in the table of
contents by a shorter, one sentence summary of each section of the argument
portion of the brief. New statements pertaining to the need for oral argument
and whether the opinion in the case will set precedent and thus should be pub-
lished are added . . The purpose of the latter is to assist the court in screening
cases for oral argument or submission on briefs .

Sub.. (2) . The lengthy appendix with thee narrative of testimony required by
former Rule 25134 (5) is replaced with the system used in the United States
Court of Appeals for the Seventh Circuit Under this system the original
record serves as the primary evidence of what occurred in the trial court . The
appendix becomes a very abbreviated document with only those items abso-
lutely essential to an understanding of'the case ., It is designed to be nothing
more than a useful tool to the members of the court . The failure to include
some item in the appendix has no effect on the ability or willingness of the
court to consider any matter in thee record This change, combined with the
elimination of the requirement of printed briefs, should reduce the cost of an
appeal

Sub, (5) Each appellant in a case has the right to file a separate brief' and
need not share a brief with co-appellants .

Sub. . (6) The parties to a cross-appeal can file the same brief's as the parties
to the main appeal,. Thus the cross-appellant can file a 40 page brief as cross-
appellant in addition to his 40 page brief as respondent . The cross-appellant
can a lso combine both briefs in a single brief but is limited to the page limits on
each section of brief, A cross-appellant filing a 30 page brief' as respondent is
still limited to a 40 page brief' as cross-Appellant, .

Sub, (7) . The practice under formerRule 251 .40 is modified to require the
request to file an amicus curiae brief be made by motion rather than by letter .
Rule 29; F RAP. The motion should indicate the interest of the amicus and
why a brief by the amicus is desirable .

Subs. (8) and (9)., In addition to brief's produced by the standard typo-
graph cal process, brief's produced by . a' mimeograph or photocopy process
from typewritten copy may also be filed„ The principal objective is to reduce
the cost of an appeal to theCourt of Appeals:, The specifications for the
printed and typewritten pages are designed to result in briefs of approximately
an equal number of words no matter which process is used, The paper size of
8-1/2 x }d is specified for the sake of uniformity and ease of handling,

Colors for covers are specified to permit easy identification of the brief's .
[Re Order effective7uly 1, 1978]

Judicial Counc il Comm ittee's Note, 1979: Sub (8) (a) previously required
that 30 copies of a brief or appendix be filed in either the Court of Appeals or
Supreme Court, The number of copies to be filed in the Court of Appeals or
Supreme Court has been reduced to 20 copies to reflect the smaller number of
judges deciding an appeal before the Courtt of Appeals and the difficulty the
Supreme Court is facing in having enough storage space to retain the 30 copies
of a biief'previously required . The provision in Rule 809 . 43 requiring the filing
of 10 copies of a brief and appendix in an appeal heard by one judge remains
unchanged. [Re Order effective Jan . 1, 1980]

Judicial Council Committee's Note, 1981: Sub.. (t) (e) is amended to incor-
porate SCR 80 02, governing citation of a published court of appeals or
supreme court, opinion in a brief, memorandum or other document filed with
the court of appeals or supreme court .

Sub. (8) (b) 4 previously required that a brief and appendix be bound only
on the left side with staple or tope. ' A sufficient number of heavy strength
staples are to be used to assure that the briefs and appendix remain securely
bound when used by the court of appeals and supreme court . The prior alter-
native method of binding the brief and appendix solely with tape is repealed .

Sub .(9) is amended to clarify that both a front and back cover of a brief'
and appendix are required . [ R e Order effective ,Jan, 1, 1982]

809 .20 Rule (Assignment andd advancement of cases) .
The court may take cases under submission in such order and
upon such notice as it determines. A party may file a motion
to advance the submission of a case either before or after the
briefs have been filed ;, The motion should recite the nature of

preceded by a one sentence summary of the argument and is
to contain the contention of the appellant, the reasons
therefor, with citations to the authorities ,, statutes and parts
of the record relied on as set forth in the Uniform System of
Citation and SCR 80.02 .

(f) A short conclusion stating the precise relief sought , .
(g) Reference to individuals by initials rather than by

names when the record is required by law to be confidential , .
(2) APPEtvnnc,, The .appellant shall include in his brief a

short appendix to include relevant docket entries in the trial
court, the findings.s or, opinion of the trial court and limited
port ions of the record essential to an understanding of the
issues raised. If the record is required by law to be con fi den-
tial, the portions thereof included in the appendix shall be
reproduced using initials instead of names of persons, specifi-
cally including juveniles and parents of juveniles, with a
notation that the portions of the record have been so repro-
duced to preserve confidentiality and with appropriate refer-
ences to the record .

(3) RESPONDENT'S BRIEF . (a) The respondent shall file a
brief within 30 days of the service of the appellant's brief.. The
brief must conform withh sub (1), except that the statement of
issues and thee statement of the case may be excluded .

(b) The respondent mayy file with his brief a supplemental
appendix in conformity with sub . (2).

(4) REPLY BRIEF. The appellant shall file within 15 days of
the service of the respondent's brief a reply brief or statement
that a reply brief will not be filed.

(5) CONSOLIDATED AND JOINT APPEALS„ Each appellant in
consolidated appeals or a , joint appeal and each co-appellant
may . file a separate brief , or a joint brief with another
appellant or co-appellant , A ,joint brief must not exceed the
page allowance for a single appellant ,.

(6) CROSS-APPEAL . The parties in a cross-appeal have the
samee briefing rights as the parties in an appeal „ A party in a
cross,-appeal may include the br ief on the cross-appeal w ith
the brief on thee original, appeal but shall not exceed the
separate page limitations for each portion of the brief.

(7) REQUEST 'TO FILE A BRIEF . A person not a party may by
motion request permission to file a brief.. The motion must be
fired not later than 10 days after the respondent's br i ef is filed
and must identify the interest of the person and state why a
brief filed by that person is desirable.,'. The brief must be filed
within the time specified bythe court ,

`8) NUMBER, FORM AND LENGTH OF BRIEFS AND APPENDICES.
(a) Number., A person ding a brief or appendix shall file I S
copies with the court unless s . 809 .43 applies, or such other
number as the court, may direct, and serve 3 copies on each
party .

(b) Form , ; . A brief and appendix must conform to the
following specifications:

1. Produced by standard typographic printing or by a
dupl icat ing or copying process of a typewritten ori ginal that
produces a clear, black image on white paper. Carbon copies
must not be filed .

2. Produced on 8-1 /2 by it inch paper.
3 . Typeset: 12 point type with 2 point lead, printed portion

7 by 4-1 /4 inches centered in the page . Typewritten : pica, 10
spaces per inch, type; double-spaced; 1-1/2 inch margins onn
left .side and 1 inch margin on other three sides.
4. Securely bound only on the left side with heavy strength

staples or by means of the "perfect" ("hot glue") binding
method, with pagination at the center of the bottom margin .
A briefmay be bound by other methods author ized in writing
by the clerk of the court ..

(c) Length . 1 . Appellant's . or respondent's brief: maximum
of 40 pages if typeset, 50 pages if typewritten .
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the public or private. interest: involved, the issues in the case
and how delay in submission will be prejudicial to the
accomplishment of ,justice..

Histo ry: _Sup; Ct Order, 83 W (2d) xiii
Judicial Council Committee's Note, 1978: Th is rule incorporates the present

unwritten procedure for having the submission of a case advanced . It also
specifies the factors that may affect the advancement of a case. [Re Order effec-tive .July 1, 1978

809.21 Rule (Summary disposition) . (1) The court upon its
own motion or upon the motion of a party may dispose of an
appeal summarily

(2) A party may file at any time a motion for summary
disposition of an appeal Section 809.14 governs the proce-
dure on the emotion:
History: Sup : . Ct. Order, 83 W (2d) xiii ; 1981 c 390 s 252..
JudicialCoun cil Committee's Note, 1978: The basic concept in former Rule

25 1 ,54 of allowi n g the Supreme Court to dispose of appea ls summarily is co n -
ti nued, b ut R ule 809 21 specifically authorizes a mot ion for this purpose . Suchh
a motion was often used under priorr procedure, but the rules did not expressly
authorize i t [Re Order effective July 1 , 1 978]

See note to 802 :.08, citing Am Orthodontics Corp v G Bc H Ins . 77 W (2d)
337, 253 NW (2d) 82

809 .22 Rule (Oral argument) . (1) The court shall determine
whether, a case is to be submitted with oral argument or on
briefs only,

(2) The court may direct that an appeal be submitted on
briefss only if.

(a) The arguments of the appellant :
1 . Are plainly contrary to relevant legal authority that

appear to be sound and are not significantly challenged;
2. Are on theirr face without merit and for which no

supporting authority is cited or discovered ; or,
3 Involve solely questions of fact and the fact findings are

clearly supported by sufficient evidence ; or-
(b)-The briefs fully present and meet the issues on appeal

and fully develop the theories and legal authorities on each
side so that oral argument would be of such marginalvalue
that it does not justify the additional expenditure of court
time or cost to the litigant,

(3) The court shall determine the amount of time for, oral
argument allowed to each party in a case either, by general or
special order

Hi story: Sup Ct . Order, 83 W (2d) xiii
Judici al Council Committee's Note, 197&' The Supreme Court has for a

number of years scheduled some cases for submission on briefs only without
oral argument in an effort to accommodate its burgeoning caseload The ciite-
ta by which the court decides whether a case is to have oral argument have
never been formallyy adopted This rule is a statement of those criteria . Coun-
sel should address these criteria in their brief's in discussing the question of the
need for oral argument See Rule 809 }9 (1) (c) . . Flexibilityy is provided by sub .
(3) as to the length of'oral argument in order to meet thee needs of an individual
case . It maybe appropriate, for example, to have an oral argum ent for the sole
purpose of allowing the court to ask questions of counsel [Re Order effective
July 1, 19'78]

809.23 Rule (Publication of opinions). (1) CRITERIA FOR
PUBLICATION . (a) While neither, controlling nor, fully measur-
ing thee court's discretion, criteria for publication in the
official reports of an opinion of the court include whether the
opinion :

1 Enunciates a new rule of law or modifies, clarifies or
criticizes an existing rule;,

2 . Applies an established rule of law to a factual situation
significantly different from that in publishedd opinions ;

3 Resolves or identifies a conflict between prior decisions ;
4 . . Contributes to the legal literature by collecting case law

or' reciting legislative history ; or
5. Decides a= .case of substantial and continuing public

interest .
(b) An opinionn should not be publishedd when :.
I . The issues involve no more than the application of well-

settled rules of law to a xecurring fact situation ;

2 . The issue asserted is whether the evidence is sufficient to
support the judgment and the br iefs show the evidence is
sufficient;

3 . The issues are decided on the basis of controlling
precedent and no reason appears for questioning or qualify-
ing the precedent ;

4 :. The decision is by one court of appeals ,judge under s ..
75231 (2) and (3);

5 . It is a per, - curiam opinion on issues other than appellate
, jurisdiction or procedure ;

6. It has no significant value as precedent ,
(2) DECISION ON PUBLICATION,, The judges of the court of

appeals who Join in an opinion in an appeal or other
proceeding shall make a recommendation on whether the
opinion should be published . A committee composed of ' the
chief judge or a ,judge of the court of appeals designated by
the chiefjudge and one judge from each district of the court of
appeals selected by the court of appeals judges of each district
shall determine whether an opinion is to be published,

(3) An unpublished opinion is of no precedential value and
for this reason may not be cited in any court of this state as
precedent or authority , except to support a claim of res

,judicata; collateral estoppel, or law of the case,
(4) A person may at any time request the court to have an

unreported opinion published in the official reports . A copy
of the request shall be served pursuant to s.. 809 .80 on the
parties tothe appeal or other proceeding in which the opinion
was filed .

History : Sup.. Ct, Order, 83 W (2d) x iii; Sup Ct Order, 92 W (2d) xiii;
1981 c. 390 s 252; Sup Ct Order, 109 W (2d) xiii ; Sup. . Ct. Order, 118 W (2d)
xix .

Judicial Council Committee's Note, 1978 : As with Rule 809 .22 on oral argu-
ment; a former practice of the Supreme Court is written into this Rule and
formal criteria established for it . The trend toward nonpublication of opinions
is nationwide and results from the explosion of appellate court opinions being
w ritten and published :" Many studies of' the problem have concluded that un-
less the number of opinions published each year is reduced legal research will
become inordinately time-consuming and expensive : Some argue that even
accepting the premise that a court may properly decide not to publish an opin-
ion this should not prevent that opinion from beingcited as precedent since in
common law practice any decision of a court is by its nature precedent .. Others
argue that a court may try to hide what it is doing in a particular case by
pr eventing the publication of the opinion in the case . .

There are several reasons why an unpublished opinion should not be cited:
(I) Thee type of opinion written for the benefit of the parties is different from
an opinion written for publication and often should not be published without
substantiall revision; (2) If unpublished opinions could be cited, services that
publish only unpublished opinions would soon develop forcing the treatment
of unpublished opinions in the same manner as published opinions thereby
defeating: the purpose of nonpublication ; (3) Permi tting the citation of unpub :.
lished opinions gives an advantage to a person who knows about the case over
one who does not ; (4) An unpublished opinion is not new authority but only a
repeated application of a settled rule of law for which there is ample published
authority .. . ..:

If it is desirable to reduce the number of'published opinions, the only alter-
native to having some opinions unpublished is to decide cases without written
opinions 'This would be far worse because it would compound the p r oblems of
nonpublication and at the same time take away from the parties the benefit of
a written opinion:

Section 752 41 (3) authorizes the Supreme Courtt to establish by rule the
procedure under, which the Court of Appeals decides which of its opinions are
to be published Sub' (i) provides for a committee of judges of the Court of
Appeals to make this decision.'
" ' As a safeguard against any mistakes as to nonpublication, sub . (4) adopts
the procedure of the United States Court of Appeals for the Seventh Circuit in
permitting a person to request that an unpublished opinion be published [Re
Order effective July 1, 1978]

Judicial Council Committee's Note, 1979: Sub, (4) is amended to delete the
prior requirement: that a motion had to be filed in order to ask the Court of
Appeals to have one of its unreported opinions published in the official reports
of the Court of Appeals. Requiring ' a; motion to be filed led to confusion in
some instances because the personn requesting the opinion to be published may
not be a party to the appeal decided by . the opinion and uncertainty can occur
as to who should be served with a copy of the motion and given an opportunity
to respond . The requirement to file a motion has been replaced by the need to
simply make a request to the Cou r t of Appeals for publication of an unre-
ported . opihion [Re Order effective Jan, I, 1980

Attorney fined $50 for citing unpublished opinion of court of' appeals.
Tamminen v . . Aetna Casualty & Surety Co.. 109 W (2d) 536, 327 NW (2d) 55
(1982) :

The noncifation rule and the concept of stare decisis . Walther , 61 MLR
581 (1978)„
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(3) FRIVOLOUS APPEALS, (a) If an appeal or cross-appeal is
found to be frivolous by the court, the court shall award to
the successful party costs and fees under this section .

(b) The costs and fees awarded under par .. (a) may be
assessed fully against the appellant or cross-appellant or the
attorney representing the appellant or,cross-appellant ox may
be assessedd so that the appellant or cross-appellant and the
attorney each payy a portion of the costs and fees ..

(c) In order to find an appeal or cross-appeal to be
frivolous under par . (a), the court must find one or more of
the following:

1 . The appeal or- cross-appeal was filed,, used or continued
in bad faith, solely for purposes of harassing or- maliciously
injuring another, 2

. The party or the party's attorney knew, or should have
known, thatt the appeal or cross-appeal was without any
reasonable basis in law or equity and could not be supported
by a good faith argument for an extension, modification or
reversal of existing law,
History: Sup .. Ct. Order, 83 W (2d) rill; Sup. . Ct, Order, 92 W (2d) rill ;

Sup : Ct : Order, 104 W (2d) xi ; 1981 c . .316, 317; 1981 c . 390 ss 220, 252 ; 1985 a
29,

Judicial Council Committee's Note, 1978: M ost of the provisio ns of former
ss 25 1 23 and 251 90 are retained . The major change is to provide t hat execu-
tion for costs in the Court of Appeals is to be had in the trial court in accord-
ance with Rul e 806, 1 6 rat her than in the Court of Appeals . The Judicial Cou n -
cildid no t review the adequacy of the fees and thus made no recommendations
on them. . It is suggested, however, that many of the fees appear to be out of
date and should b e revised :' This shou l d be done in connection with a ge neral
review of fees in all cou rts, [Re Order effective July 1, 1978]

Judicial Council Committee's Note, 1979: Sub (1) (a) an d (d), which gov-
erns costs that are allowed in an appeal to the Court of Appeals or a review by
the Supreme Court, have been amended' for purposes of clarification

A provision has been added to clarify that costs are taxed by the clerk in the
C ourt of Appeals : irres p ective of the filing of a petition for review in the
Su preme Court .. In the event of review by t he Supreme Court, a provision has
been added specifically stating that costs are allowed against a .petitioner in a
case before the Supreme Court when the decision of that court affirms a judg-
ment of'the Court of Appeals .

An additiona l clarifyi n g provision h as been added al lowing costs against a
responden t in a case before the Supreme Court when the petitioner before the
Supreme Cour t has achieved reversal of a j udgment of the Court of Appeals, .
Theprovision furt her states that the costs that were allowed when the case was
originally decided, by the Court of Appeals are canceled . [Re Order effective
Jan 1, 19801

Judicial Council Committee 's Note, 1981: Sub. (2) (a) I is amended to cor-
rect the referen ce from a petition to appeal to a petition for review . T he
supreme court reviews the decisions of the court of appeals [Re Order effec-
tive Jan : 1, 1982]
Appeal was frivolous because assertion of trial court error was without any

reasonab le basis in law or equity and there was no argument that existing law
should :have been extended, modified or reversed . In Matterr of Estate of
Kcenigsmark,`I19 W (2d)' .394, 351 NW (2d) 169 (Ct App . 1984) .

809 .26 Ru le (Remittitur ). (1) The clerk of the court shall
transmit to the trial court the judgment and opinion of the
court and the record in the case filed pursuant to s . . 809 . 15 31
days after, the filing of the decision of the court . If a petition
for review is filed pursuant to s .. 809 .62, the transmittal is
stayed until the supreme: court rules on the petition .

(2) If the supreme court grants a petition for review of'a
decision of the court of appeals, the supreme court upon filing
its decision shall transmit to the trial court the judgment and
opinion of the supreme courtt and the complete record in the
case unless the case is remanded to the court of appeals with
specific instructions :
History : Sup Ct,'Order, 83 W (2d) rill ; Sup .. Ct. Order, 92 W (2d) rill;

1981 c -390 s 252 ..
Judicial Council Committee 's Note, 1978:. Former s 817 .35 is embodied in

this section except that the time for issuance of the remittitur is reduced from
60 to 31 days [R e Order effective July 1, 19'78]

Jud i cial Council Committee's Note, 1 719: 'This section is amended by creat-
i n g asub . . (2) that sp ecifically authorizes the Supreme Court after filing its
decis ion i n the review of a d ecision from the Court of Appeals to remit directly
to the trial court the complete record of the case without the necessity of re-
turning the case to the Court of Appeals for remittitur to the trial court . . 'The
only excep tion to this new procedure will occur when the Supreme Court re-
mand s a' case to the Court of Appeals with some specific instructions that the
Court ofAppeals is required to follow . [Re Order effective .Jan .. 1, 1980]

I Against the appellant before the court of appeals when
th e appeal i s dismissed or, the judgment or order affirmed;

2 Against the respondent before the court of appeals when
the judgment or order is reversed ;

3 . Agains t the petitioner before the supreme court when
the Judgment of the court of appeals is affirmed by the
supreme court ;
4 Against the respondent before the supreme court when

the judgment of the court of appeals is reversed by the
supreme court and the costs in the court of appeals are
cance l ed and ma yy be taxed by the supreme court as costs
against an other party .

5 In a ll other cases as allowed by the court,,
(b) Allowable costs include:
I Cost of printing and assembling the number of copies

and briefs and appendices required by the rules, not to exceed
the rates generally charged in Dane County, Wisconsin, for
o ffset printing of camera-ready copy and assembling;

2. Fees charged by the clerk of the court;
3 . Cost of the preparation of the transcript of testimony or

for• appeal-bonds;
4. Fees of the clerk of the trial court for preparation of the

record on appeal; .
5.. Other, costs as directed by the court.
(c) A party seeking to recover costs in the court shall file a

statement of the costs within 14 days of the filing of the
decision of the court .. An opposing party mayy file within
seven days of the service of the statement a motion objecting
to the statement of costs,

(d) Costs allowed by the court are taxed by the clerk in the
court of appeals irrespective of the filing by a party of a
petition for review in the supreme court ,. In the event of
review by the supreme court, costs are taxed by the clerk in
the supreme court as set forth in pars . (a) and (b) The clerk
shall includ e i n the remittitur the costs allowed in the court .
The clerk o f the trial courtshalldocket thejudgment for costs
in accordan ce wi th s 806.16

(2) ; FEES. (a) The clerk of the court shall charge the
following fees :

1 For fili ng an appeal, cross-appeal, petition for review,
petition to bypas s, or other proceeding, $150. .

2 For making a copy of a'r•ecocd , paper, or opinion of' the
court and comparing it to the original, 40 cents for each page ..

3 For comparing for certifi cation of a copy of 'a r'ecor 'd,
entry or paper , when the copy is furnished by the person
requesting its certification, 25 cents for each page
4. For a certificate and seal , $1, except for an attorney's

certificate of good standing , $3,
(b) The state is e xempt from payment of the fees set forth in

par-, (a) 1 to 4, exceptthat the clerk is not obligated to supply
the state withh free copies of opinions ..

(c) The clerk may refuse to file, docket, record , certify, or
render, °any other- service without prepayment of the fees
established by this section
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809.24 Rule (Reconsideration) . The court of appeals may
on its own motion reconsider a decision or opinion at any
time priorr to remittitur if no petition for review ' under, s .,
809 .. 6? is filed or, within 30 days of the filing of a petition for
review . A motion for reconsideration is not permitted .

History : Sup. Ct Order, 83 W (2d) xiii ; Sup Ct, Order, 104 W (2d) xi;
1981 c . 390 s 252 .

Judicial Council Committee's Note, 1981 : Rule 809. 24. is amended to refer
properly to the petition for supreme court review of'decisions of the court of
appeal s The rule has been r 'edraf'ted stylistically No substantive change is
intended . [Re Order effective Jan . 1 ; 1982]

809.25 Rule (Costs and fees) . (1) Cosis , (a) Costs in a civil
appea l are a llowed as follows unless other-wise ordered by the
court :
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gency must first ; be determined or redetermined, the state
public defender shall do so, appoint counsel and order
transcripts.s within 50 days after the notice under par: . (b) is
filed . . . . . . .

(f) A defendant who does not request representation by the
state public defender for purposes of postconviction relief
shall order a transcript of the reporter ' s notes within 30 days
after filing a notice under par. (b)..

(g) The court reporter shall file the transcript with the trial
courtt and serve a copy of thee transcript on the defendant
within `60 days of the ordering of the transcript. , Within 20
days of: the, ordering ; of a transcript of postconviction`, pro-
ceedings brought under sub.. (2) (h), the court reporter shall
file the original with the trial court and serve a copy of that
transcript on the defendant .. Thee reporter may seek an
extension under s.. 809. 16 . ;(4) for filing , and serving the
transcript.

(h) The defendant shall file : a notice of appeal or motion
seeking postconviction relief ' within 60 days of the service of'
the transcript,.

(i) The trial court shall determine by an order the defend-
ant's motion for postconviction relief within 60 days of its
filing or, the motion is considered to be denied and the clerk of
the trial court shall immediately enter an order, denying the
motion . .

(j) The defendant shall file an appeal from the judgment of
conviction and sentence and , if necessary, from the order of
the tr i al. .courton the motion for postconviction relief within
20 days of the entry of the order on the postconviction
motion:,. ,

(k) The clerk of the trial court shall transmit the record to
the court as soon as prepared but in no event more than 40
days after the filing of the notice of appeal by the defendant .
Subsequent proceedings in the appeal are governed by the
proceduress for civil appeals .

(1) An appeal under s. 974 . 06 is governed by the procedures
for civil appeals .

(3) APPEALS By STATE OR OTHER PAR rst . In a felony case in
which the state of Wisconsin, the representative of the public
or ,any other , party appeals and the defendant or subject
individual claims or appears to be indigent , the court shall
refer the person to the state public defender for the determi-
nation <of indigency and the appointment of legal counsel
under ch „ 977.

History: ' Sup. Ct Order ', 83 W (2d) rill ; Sup . Ct, Order, 92 W (2d) rill;
Sup Ct `Order, 104 W (2d) xi; 1981 c . 390 s 252 ; Sup Ct . Order, 112 W (2d)
xvii; Sup Ct Order, 123 . W (2d) xi; 1985 a 332,
`' Judicial Council Committee's Note, 1978: Many changes are made in prior
practice in criminal cases and in protective placement, juvenile and mental
commitment cases . . Under the former procedure counsel, usually the State
Public Defender appointed by the Supreme Court, was required to order a
transcript, wait for its preparation, review it, present to the trial courtt by a
post-trial motion any issues which the defendant desired to raise on appeal
even if the issue had, been presented to and decidedd by the court during : the
trial, [see Statee v . Chrette, 51 Wis .. 2d 531, 187 N.W . 2d 203 (1971) and State
v.. Wuensch, 69 Wis . . 2d 467, 230 N „W . 2d 665 (1975)], and after the court ruled
on the motion, appeal both the original conviction andd the denial of the post-
trial motion to the Supreme Court . : Often a year or more elapsed between the
sentencing of the defendant and the docketing of his appeal in the Supreme
Court This delay, combined with the delay in the Supreme Court caused by its
backlog, often resulted i n an appeal not being decided by the Supreme Court
until two or three years after conviction .

T he procedures in this section are designed to expedite the entire process by
putting time limits on each step and by eliminating the necessity of each issue
being presented twice to the trial court „
' The term "postconviction relief" ; as used in this Rule, includes new trial,

reduction of sentence and any other type of ielief'which the trial court is autho-
rized to give, other than under s . 974..06. .

Extensions of time for taking various steps under this section can be
gamed by the court, of appeals under Rule 809 [Re Order effective July 1,
1978]

Judicial Council Committee's Note, 1979: Sub.. (1) (h) is amended to in-
crease from 10 to 20 days the period for a defendant to file a notice of appeal
after entry of a trial court's order denying postconviction relief . It is some-
times difficult to meet the present 10-day requirement for filing an appeal
under this subsection due to the delays that may occur in the prompt delivery
by mail of the order of the trial court on a motion for postconviction relief ,

809 .30 Rule (Appeals In felonycases) . (1 ) DEFINITIONS . (a)
"Postconviction relief" means an appeal or a motion for
postconviction relief other than a motion under s . 973 .19 or
974..06 . .

(b) "Sentencing" means the imposition of a sentence, fine
or probation,.

(2) APPEAL OR POSTCONVICTTON MOTION BY DEFENDANT. (a)
A defendant seeking postconviction re lief in a felony case
shall comply with this section. Counsel representing the
defendant at sentencing shall continue representation by
filing a notice under par . (b) if the defendant desires to pursue
postconviction relief unless sooner, discharged by the defend-
ant or by the trial court.

(b) Within 20 days of the date of sentencing, the defendant
shall file in the trial court and serve on the district attorney a
notice of intent to pursue postconviction relief . The notice
shall include the following :

1 . The case name and courtt caption .
2 . .An identification of the judgment or order from which

the defendant intends to seek postconviction relief and the
date it was granted or entered ..

.3 . The name and address of the defendant and the defend-
ant's trial counsel .

4. Whether defendant's trial counsel was appointed by the
state public defender and if so, whether the defendant's
financial circumstances have materially improved since the
date thee defendant'ss indigencywas determined .

5 . Whether the defendant requests the state public de-
fender to appoint counsel for purposes of postconvction
relief. . : .

6 Whether a defendant who does not,request the state
public defender to appoint counsel will represent himself or
herself or will be represented by retained counsel If the
defendant has retained counsel, counsel's name and address
shall be included,

(c) Within 5 days after, a notice under, par : (b) is filed, the
clerk shall :

1 . If the defendant requests representation by the state
public defender, for purposes of postconviction relief, send to
the state public defender's appellate intake office a copy of
the notice, a copy of the judgment or order specified : in the
notice, and a list of the court reporters for each proceeding in
the action imwhich the judgment or order was entered .

2 If the defendant does not request representation by the
state public defender; send or, furnish to the defendant, if the
defendant is appearing without counsel, or to the defendant'ss
attorney if one has been retained, a copy of the judgment or,
order specified in the notice, and a list of the court reporter's
for each proceeding in the action in which the judgment or,
order was entered

(d) Whenever a defendant whose trial counsel is appointed
by the state public defender files a notice under par ; (b)
requesting public defender, representation for purposes of
postconviction relief, the district attorney may, within 5 days
after the notice is served and filed, file in the trial court and
serve upon the state public defender a request that the
defendant's indigency be redetermined before counsel is
appointed or, transcripts are ordered

(e) Within 30 days after the filing of a notice under par . (b)
requesting representation by the state public defender for
purposes of postconviction relief ; the state public defender
shall appoint counsel for the defendant and order a transcript
of the reporter's notes, except that if the defendant's indi-
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I nc reasing the time period by 10 dayss does not undu ly l en gt he n the app ellate
process for determination of an appeal on its merits .. [Re Order effective .Jan . .
1, 1980].
Judicial Council Committee's Note, 1981 :- Sub . . ( 1 ) (e) is am e nded to in-

crease from 40 to 60 days the period for the court reporter to complete and
serve a copy of'the transcript on the defendant and sub .. (1) (f) is amended to
increase from 30 to 60 d ays the period for the deferdant to either file a notice
of app eal or motion seeking postconvictio n relief' : The previous t ime perio ds
were often insufficient for pre paratio n of the transcri p t and for review of the
transcript and record by the defendant de t ermining wh ic h , if' a n y, postconvic-
tio n proceedings to commence. .

Sub, (I) (e) is clarifi ed to establ ish that the original of' t he transcript is filed
with the trial court by the court reporter whereas a copy is served by the court
reporter on the defendant. . Also, the tra n scr ipt of p ostco nviction proceedin gs
must be filed and served by the court reporter within 20 days of ordering b y th e
defendant.

Sub.' (1 ) (i) i s amended to provi de th at the clerk of th e trial cour t shall
transmit the record to the court of appeals no later than 40 days after the filing
of the not ice of appeal .. Presently transmitta l of the record is governed b y Rule
809 .15 ( 4) which allows up to 90 days from the filing of'the notice of app eal,

T he total time period from ordering the transcript to tran smittal of the
record to the court of appeals has not been al tered by these a mendments.,

JudicialCouncil Comm ittee's Not e, 1 978, explained t hat extension s of time
for taking various steps under Rule 80 9 .30 ca n be gra nted by the court of ap-
peals under Rule 809 82 . In State v.. Rembert, 99 Wis, 2d 401, 299 N. W. 2d 292
(Ct . App- 1980), the court of appeals stated that its authority to extend the time
periods of`Rule 809. . .30 is to the exclusion ofthe trial cowl, The court of ap-
peals, not the trial court, is responsible for monitoring, enforcing or extending
the time periods of Rule 809,30 [Re Order effective Ian . 1, 1982)

Judicial Council Note, 1984: Re quiri ng that the appellate p rocess be ini ti-
ated by filing a n otice in the trial cour t wit hin 20 days after sentencing is in-
tended to :

Expedite the process; the information needed for a decision regarding post-
conviction reliefis available to the defendant at sentencing and the decision
can usually be made shortly th ereafter`.

Emphasize trial counsel's du ties to co unsel th e de f end ant about the deci-
sion to seek postconviction relief and to continue representat ion until appel -
late counsel is retained or appoi nted .. S CR 20,34 (2) (d); Whitmore v.. St ate, 56
Wis. 2d 706, 203 N.W . . 2d 56(1973).

Create a record in the tria l court sh owi ng wheth er t he postconvic tion pro-
cess h as been timely invoke d ,

Notify the judge, clerk, court reporter and district attorney that postcon-
viotion relief is contemplated and allow the district attorney to request a rede-
termination of'indigency in public defender cases,

Give thee public defender the information needed to appointt counsel and
order tra n scripts promptly, and to decide whether the defendant's indigency
must fi rst be determined or xedeteimined, [Re order effective .July 1, 1985]
App el late court did not ab use its discretion in refusing to allow convicted

accuse d to pursue late appea l . State v Argiz, 10 1 W (2d) 546,305 NW (2 d) 124
(1981),'

Limi ta tion p eriod und er (1) (f) cannot begin to run until e ntry of appeal-
able order. . I n Interest of M . T . . 108 W (2d) 410, 321 NW (2d) 289 (1982) .

For issues on appeal t o be considered as matter of right, postconviction
motions must be made except in challenges to s ufficiency of evidence under
974.02 (2). State v . Monje, 109 W (2d) 138, 325 NW (2d) 695 (1982) . .
Beca use double jeopardy precl udes retria l if ap pe llate co urt finds convic-

tion is n ot suppor ted by sufficient evidence, co urt must deci de c laim of insuffi-
ciency even if there aree otherr ground s for reversa l t hat woul d not precl ude
retrial, State v, : Ivy, 119 W (2d) 591, 350 NW (2d) 622 (1984),

The decision to appeal. Kempinen, W BB August, 1985. .
Se ntence mo dification by Wisconsin trial courts . . Kassel. 1985 WLR 195..

809: 31. Rule (Release on bond pending seeking postcon-
v iction rel ied. (1) A defendant convicted of a felony who is
seeking relief from a conviction and sentence of imprison-
ment and who seeks release on bond pending a determination
of' .a motion or appeal shall file in the trial court a motionn
seeking release,,

(2) The, trial court shall promptly hold a hearing on the
motion of the defendant, determine the motion by order and
state the grounds for the order .

(3) Release may be granted if the court finds that :
(a) Theree is no substantial risk the appellant will not

appear to answer the ,judgment following the conclusion of
postconviction proceedings ;

(b) The defendant is not likely to commit a serious crime,
intimidate witnesses, or otherwise interfere with the adminis-
tration of justice ;

(c) The defendant will promptly prosecute postconviction
proceedings; and

(d) The postconviction proceedings are not taken for
purposes of delay .

(4) In making the determination on the motion, the court
shall take into consideration the nature of the crime, the

809.32 . Rule (No merit reports) . . (1) If an atto rney ap-
pointed under, s. 80930 or ch. 977 is of" the opinion that
further, appellate proceedings on behalf' of the defendant
would be frivolous and without any arguable merit within the
meaning of Anders v, California, 386 U..S, 738 (1967), the
attorney shall file with the court of appeals 3 copies of a brief
in which is stated anything in the record that might arguably
support the appeal and a discussion of why the issue lacks
merit. The attorney shall serve a copyy of the brief' on the
defendant and shall file a statementt in the court of appeals
that service has been made upon the defendant,. The defend-
ant may file.a response to the brief within 30 days of service,

(2) The attorney also shall file in the trial court a notice of
appeal of the judgment of conviction and of any order
denying a postconviction motion .. The clerk of'the trial court
shall transmit the record in the case to the court pursuant to s .
809.15 . . The no merit brief and notice of appeal must be filed
within 180 days of the service upon the defendant of the
transcript under s .. 809 .30 (1) (e).

(3) In the event the court of appeals finds that fur'ther'
appellate proceedings would-be frivolous and without any
arguable merit, the court ofappeals shall affirm the judgment
of conviction and the denial of any postconviction motion
and relieve the attorney of further responsibility in the case . .
The attorney shall advise the defendant of the right to file a
petition for review to the supreme court under s 809 .62.,.

(4) If a fully briefed appeal is taken to the court of appeals
and the attorney is of the opinion that a petition for review in
the supreme court under s . 809,62 would be frivolous and
without any arguable merit, the attorney shall advise the
defendant of the reasons for this opinion and that the
defendant has the right to file a petition for review . If'
requested by the defendant, the attorney shall file a petition
satisfying the requirements ofs, 809 .62 (2) (d) and (f) and the
defendant shall file a supplemental petition satisfying the
requirements of's. 809„62 (2) (a), (b), (c) and (e) . The petition
and supplemental petition shall both be filed within 30 days
of the date of the decision of the court of appeals .. An
opposing party may file a response to the petition and
supplemental petition within 10 days of the service of the
supplemental petition .

History: Sup... Ct. O rder, 83 W (2d ) xiii ; S up. Ct: O rder, 104 W (2d) xi;
1 9 81- c. 390 s .. 252; 1 983 a. . 192 ; Sup. . Ct . Order, 123 W (2d) xx,

Judicial Council Committee's Note, 1981: Subs. (3) a nd (4 ) are amended to
refer prope rly to the p etition for supreme court review of decisions of the court
of appeals. -

Sub ., (4) is a men de d to reflect t he amendments to Rule 809 .62 regulating the
form , contents and l en gth of a petition for review, . If'requested by the defend-
ant, the attorney sha ll file with the s upreme court a petitionn for review contain-
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length of sentence and other factors relevant to pretrial
release,,

(5) The defendant or the state may seek review of'the order
of the triall court by filingg a petition in the court . The
procedures ins, . 809.50 govern the petition ..

(6) The court ordering release shall require the defendant
to post a bond in accordance with s . 969 .09 and may impose
other terms and conditions . . The defendant shall file the bond
in the trial court .
History: Sup. Ct . Order, 83 W (2d) xiii; 1981 c. 390 s.. 252,
Judicial Council Committee 's Note, 1978: Section 969 .09 provides for re-

lease on bond p end ing appeal and the conditio n s of the bond Section 969 ..01
(2) provides for bon d in felony cases after conviction in the discretion of the
tri al court or by th e Supreme Co urt or a justice [hereof or the Court of Appeals
or a judge thereof . Neither the statutes nor case law, however, establishes t he
standards for release or indicat es whether the Supreme Court or Court of Ap-
p eals is reviewing the action of the trial co ur t or acting de novo . Th is Rule is
intende d to meet these deficie ncies. T he standards for release are those in-
c luded in th eAmerican Bar Association Criminal Justice Standards, Criminal
Appeals, s 2 .5 . [Re Order effective July 1, 1978]

Petition for b ail pending appeal discussed . State v . Whitty, 86 W (2d) 380,
2'72 NW (2d) 842 (1978) .

See note to 974 ..06, citing State v .. Shumate, 10'7 W (2d) 460, .319 NW (2d)
834(1982) .



809.40' Rule (Applicability). (1) An appeal to the court of
appeals from a ;judgment or order- in a misdemeanor case or a
ch 48, 51 or 55 case, or a motion for postconviction relief in a
misdemeanor case must be initiated within the time periods
specified in s . 809,30 and is governed by the procedures
specified in ss . 809 .30 to 809 ..32 .,

(2) An appeal to the court of appeals from a,judgment or
order in a ch'. . 799, traffic regulation or municipal ordinance
violation case must be initiated within the time period speci-
fied in`s 808 .04, and is governed by the procedures specified
in ss . 809.01 to 809, :26 and 809,50 to 809, .85, unless a different
procedure is expressly provided in ss, 809 .41 to 809 . .43 .

(3) Any civil appeal to the court of appeals under sub . . (1)
or, (2) is subject to thee docketing statement requirement of s . .
809 10 (1) (a) and may be eligible for the expedited appeals
program in the discretion of the court .

History: S up Ct. Order, 83 W (2 d) r i ll; 1 979 c . 32 s. 92 ( 1 6) ; Sup . . Ct .
Order, 92 W (2 d) rill ; 1979 c. 175 s . 5.3 ; 19'79 e: 355; 1 98 1 c.. 390 s . 252 ; Su p .. Ct .
Order, 1 30 W (2d) xxi ; S up .. Ct . Order, 131 W (2d) xv.

Judicial Council Committee's Note, 1978 : Rule 809 . 40 establis hes the time
periods for ap pealing in a misdemea nor case or Chap ter 48, 51 or 55 case or
seeking postco nviction relief in a misdemeanor case pursuant to s . . 974 .02 (1) .
It also makes the procedures set for t h in Rul es 809 30 to 8 09 .32 apply to these
types of cases

Rules 809 4 1 to 809 : 4.3 establish special procedures for app ea l s thatmay be
hear d by one appellate ju dge . The appeal ti me period s in Chapter 299, traffic
regulation and municipal ordinance viola tion cases, are found in s . 808 . 04 . [Re
Order effective July 1, 19781

Judicial Council Committee's Note, 1979 : S ub . . (2) is repeal ed a nd recreated
to pl ace i n to it for purposes of clarity t he appropriate refere nce in C hapter 808
contai ning thee appea l time periods for Chapter 799, t raffic reg ulation s, and
municipal or dinance violations cases . No subst antive ch ange is in tended . [ Re
Order effective .Jan . 1; 1980]

809.41 Rule (Motion for 3-judge ,: panel or hearing in
county of origin) . (1) If an appellant or a petitioner requesting
the court to exercise its supervisory jurisdiction or, its original
jurisdiction to issue prerogative writs desires the matter to be
decided by a 3-judge panel, the appellant or petitioner shall
file with the copy of the notice of appeal required by s ., 809 .10
(1) (a) or with the petition requesting the court to exercise its
supervisory jurisdiction or its original jurisdiction to issue
prerogative writs a motion .n for a 3-judge panel . . Any other
party must file a motion under this rule for a 3-judge panel
within 10 days of'service of the notice of appeal or with the
response to the: petition . ' The failure to file a motion under
this rule waives the right to request the matter to be decided
by a 3-judge panel .. A motion for a 3-judge panel in a case in
which the state is a party shall also be served upon the
attorney general . The attorney general may filee a response to
the motion within 7 days of service :

809.50 Rule (Appeal f rom judgment or order not appeal-
ab le as of right) . (1) A person shall seek leave of the court to
appeal a ;judgment or oc•der, not appealable as of'right under s . .
808.03 (1), by filing within 10 days of the entry of the
judgment or order- a petition and supporting memorandum, if
any.. The petition must contain :
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mg the statement of the case a nd the appendix re quired by Rule 809 62 (2) (d)
and (f), as the att orney is in the best posi tion to formulate the stateme nt of the
case and to provide the documents required for the appendix .. The defendant
shall file a supplement containing the statement of the issues presented for
review, the table of contents, the statement of the criteria relied upon for a
review and the argument amplifying t he reasons relied o n to supp ort thepe ti-
tion as required by Rule 809 .62 (2) (a), ( b), (c) and (e) . The r ule d oes n o t
prohibit the defenda nt from including a supplement to thee statement of the
case provided by the attorney .

T he rule requires that both the petit ion and sup p lemental petition be filed
wit hin 30 days of th e d ate of the decision of the court of a ppeals . A s with all
petitions for review, the o pposing p arty may file a resp onse to the p e titionn and
supplemental petition within 10 days. The amendment provides that the 10
days begins to ru n from the service of the s upplemen tal pe titio n . [Re Order
effective Jan, 1, ;1982]
This rule is constit ut io nal although i t does not secure indigent convict t he

eig h t to counsel in preparingpe titio n for r eview. State v Mosley, 102 W (2d)
636, 307 NW (2d) 200 (1981) .

SUBCHAPTER IV

CHAPTERS 48, 51 , 55 AND 799, TRAFFIC
REGULATION, MUNICIPAL ORDINANCE

VIOLATION, AND MISDEMEANOR CASES APPEAL
PROCEDURE IN COURT OF APPEALS
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(2) The chief judge may change or modify his decision on a
motion that the matter be decided by a 3-judge panel at any
time prior- to a decision on the merits of the appeal or petition .

(3) Whether or not a motion for a 3-judge panel has been
filed, the chief,judge may order that an appeal or petition be
decided' by a 3-judge panel at any time prior to a decision on
the merits of the appeal or petition .

(4) Ifan appellant desires that the appeal be heard in the
county where the case or action originated under s .752 ..31(3),
the appellant shall file with the copy of the notice of appeal
required by s . 809,, 10 (1) (a) a motion requesting a hearing in
the county of origin .: Any other party must file a motion
requesting a hearing in the county of origin within 10 days of
service of the notice of" appeal . The failure to file a motion
under this rule waives the right to request the appeal be heard
in the county where the case or action originated . .

History : Sup : Ct. Order, 83 W (2d) xiii; Sup .. Ct„ Order, 92 W (2d) xiii ;
Sup CY. Order, 104 W (2d) xi

Judicial Council Committee's Note , 1979: S ub .. (3) is crea ted to clarify that
thee chief judge of the Court of Appeals has the authority to order that an
appeal be decided- by a 3 -judge panel after it has initially been assigned to a
s ingle Co urt of App eals judge . This authority of the chief judge may be exe r-
cised at any time prior to a decisio n o n the m erits of'the appeal by the sing le
Court of App eals judge to whom th e appeal was originally assigned [Re Or-
der effective .Jan . 1, 1980]
Judicial Council Committee's Note, 1 981 : Rule 809 is amended to har-

monize withh ch. 192, Laws of 19'79,
Sub. . ( 1) is amended to apply the procedure for requesti ng a 3-j udge p anel

for a ppeal s t o o ther proceedi ngs i n th e ty pes of case specified in s. . 752 .31 (2)..
The rule is also amended to req uire that i f the mot ion for 3 -judge panel is in a
case inwh ic h the state is a party t he motion m ust be served upon th e atto rney
general as well as all persons of record , If the district attorney files t he mo tio n
for 3 -judge panel , the district attorney must serve the motion on t he att orney
general . The a ttorn ey general is give n 7 days to respo nd to th e m otion ..

The r ule is f urt her amended to require t hat the motion for 3 -judge panel be
filed with the copy of the notice of'appeal required to be sent to the clerk of the
co urt of ap peals un der Rule 809.10 (1) (a) and not wi th the o riginal notice of
appeal filed with the clerk of the circuit court .

Subs,r (2) and (3) are amended to clarify that their provisions may apply to
both an appea l and a petition requesti n g the exercise of supervisory,juns dic-
tion or o rigi nal jurisdiction to issue a preroga tive writ .

Section 752.31, as amended by ch. 192, Laws of 1979, provides for a hear-
i ng i n th e county of origin for appeals but not for other p roceedin gs s uch as a
petition for sup ervi sory w rit or original j uris diction prerogat ive writ . . Sub . . (4)
is created to set out in a separate subsection of Rule 809,41 the procedure to
request that an appeal be heard in the county where a case or action originated
as authorize d under su b . . 752.3 1 (3). The creatio n of this separate sub section
makes no substa ntive ch ange in the priorr procedure that was con tai ned i n R ule
809 .41 (1). The rule requires that the motion for hearing in county of origin be
filed with the copy of'the notice of appeal required to be sent to the clerk of the
cou r tt of a ppeals u nder Rule 809.10 (1) (a) .

Rule 80 9. 4 1 is a lso amende d t o clarify th at t he a ppeal or petition is decided
rather than heard, as oral argumen t may not occur in all m atters fi led in the
co urt of appeal s . [ Re Order effective J an . 1 , 19821

809.42 Rule (Waiver of oral argument) . The appellant and
respondent in an appeal under s,; 752,31 (2) may waive oral
argument, subject to approval of the court ..

Histor y: Sup. Ct . Order-, 83 W (2d) rill ; Sup . . Ct Order, 92 W (2d) rill .
Judicial Council Committee's Note, 1979: This rule is amended to delete

language authorizing an appellant and respondent to waive the filing of briefs
in an appeal to the Court of Appeals. The Court of Appeals as a consistent
p o l icy d oes not allow the waiving of filing of brief's .. The rule is b rought i n to
conformity with that policy . [ Re O rder effective .Jan.. 1, 1980]

809.43 Rule (Number of briefs). A person filing a brief or
appendix shall file 10 copies or such other number, as the
court may direct and serve three copies on each patty .
History: . Sup. . Ct . Order, 83 W (2d) rill .

SUBCHAPTER V

DISCRETIONARY.JURISDICTION PROCEDURE IN
COURT OF APPEALS



(a) A statement of the issues presented by the controversy;
(b) A statement of the facts necessary to an understanding

of the: issues ; and
(c) A statement showing that review of the ;judgment or

order immediately rather than on an appeal from the final
judgment in the case or , proceeding will materially advance
the termination of the litigation or clar ify further proceedings
therein, protect a party from substantial or, irreparable injury,
orclarify an issue of general impo rtance in the administration
ofjustice„

(2) An opposing party in the trial court shall file a response
with supporting memorandum, if any, within 10 days of the
service of the petition . .

(3) If the court grants leave to appeal , the procedures for
appeals from final judgments are applicable to further pro-
ceedings in the appeal, except that the entry of the order
granting leave to appeal has the effect of the filing of the
noticee of appeal .

History: - Sup : Ct Order, 83 W (2d) xiri; Sup. . Ct Order, 92 W (2d) xiii.
Judicial Council Committee's Note, 1978: Section 808 .03 (1) makes only

finall judgments and final orders appealable as of c i~t All other judgments
and orders are appealable only in the discretion o the court . '[his section
provides the procedure for asking the court to permit the appeal of' a nonfinal
order . The issue of whether the court should hear the appeal is presented to the
court by petition with both parties given the opportunity of ' submitting memo-
randa on the question . The standards on which nonfinal judgments or orders
should be reviewed immediately are set forth ins 808 .0.3 (2) and are taken
from the American Bar Association's Standards of Judicial Administration,
Standards Relating to Appellate Courts,, s . .3 . . 12 (b) , [Re Order effective .July 1,
1978]: .

Judicial Council Committee's Note, 1979: Sub. . (1) (c) is amended to con-
form with 808 03 (2) (b), which sets out the standards created by the Wisconsin
Legislature for appeals to the Court of Appeals by permission : A drafting
error in the original preparation of chapter 809 replaced the word "or" found
in $08 ,03 (2) (b) with the word "and", which ,results in a party having to show
in a petition to the Court of Appeals for the court to assume discretionary
jurisdiction that granting such a petition will protect a party from both sub-
stantial "and" irreparable inj ury rather than meeting just one of the 2 criteria,
as was the intention of ' the Wisconsin Legislature. . [Re Order effective .Jan . . 1,
1980]

See note to 808 . .03, citing State v Jenich, 94 W (2d) 74, 288 NW (2d) 114
(1980) ,

809.51 Rule (Supervisory writ and original jurisdiction to
issue prerogative writ) . (1) A person may request the court
to exercise its supervisory jurisdiction or its o riginal jurisdic-
tion to issue a prerogative wr i t over', a court and the , judge
presiding therein or other person or body by filing a petition
and supporting memorandum . The petitioner shall name as
respondents the court and judge or other ,person or body and
all other patties in the action or proceeding,, The petition
must contain:

(a) A statement of the issues presented by the controversy;
(b) A statement of the facts necessary to an understanding

of the issues,
(c) The relief sought ; and
(d) The reasons why the court should take ,jurisdiction .,
(2) The court may deny the petition ex parse or, may order

the respondents to file a response with a supporting memo-
randum, if any, and may order oral argument on the merits of
the petition. The respondents shall respond with supporting
memoranda within 10 days of service of the order .; A
respondent may file a letter stating that he or she does not
intend to file a response, but the petition is not thereby
admitted ...

(3) The court, upon a consideration of the petition, re-
sponses, supporting memoranda and argument, may grantor
deny thee petition or orderr such additional proceedings as it
considers appropr i ate . .

History: Sup . Ct. Order, 83 W (2d) xiii ; Sup. . Ct, Order, 104 W (2d) xi .
Judicial Council Committee's Note, 1981 :. Sub . : (1) is amended to reflect the

procedu re for issuance of a prerogative writ currently followed by the court of
appeals andto alert attorneys to the correct p rocedure to be followed , Rule
809 51 governs the procedures for seeking a petition for supervisory writ or

809 .60 Rule (Petition to bypass) . (1) A party may file with
thee supreme court a petition to bypass the court of appeals
pursuant to s . 808'..05 no later than 10 days following the filing
of the respondent's brief under s 809 .19 or response . The
petition must include a statement of'reasons for bypassing the
court' of appeals„'

'(2) An opposing party may file a response to the petition
within 10 days of the service of'the petition .

(3) The filing of the petition stays the court of appeals from
takingg under submission the appeal or other proceeding .,

(4) The supreme court may grant the petition upon such
conditions as it considers appropriate ..

(5) Upon the denial of'the petition by the supreme court the
appeal or other proceeding in the court of appeals continues
as though the petition had never been filed .
History: -Sup .. Ct„ Order', 83 W (2d) xiii; Sup Ct, Order, 104 W (2d) xi .
Judicial Council Committee's Note, 1981 : The amendment to sub . (1) estab-

l ishes time perio ds for filin g a bypass petition to discourage use of the petition
for d ilatory purposes [Re Order eff8ctive Jan : 1, 1982]

809.61 Rule (Bypass by certification of court of appeals or
upon motion of supreme cou rt) . The supreme court may take
jurisdiction of an appeal or other proceeding in the court of
appeals upon certification by the court of appeals or upon the
supreme court's own motion . The supreme court may refuse
to take jurisdiction of an appeal or other proceeding certified
to it by the court of appeals .
History: Sup. Ct . Order, 83 W (2d) xiii.
Supreme court's d enial of certification has no precedential value on merits

of case, State v . . Shillcutt, 119 W (2d) 788, 350 NW (2d) 686 (1984),
Discretio nary review by the Wisconsin supreme court .. Pokrass, WBB

March, 1985

809. 62 Rule (Petition for review) . (1) A party may file with
the supreme court a petition for review of an adverse decision
of the court of appeals pursuant to s 808,10 within 30 dayss of
the date of the decision of the court of appeals . Supreme
courtt review is a matter of',judicial discretion, not of right, and
will be granted only when special and important reasons are
pc•esented . The following, while neither controlling nor fully
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origi nal jurisdiction prerogative wri t in the court of ap peals, [Re Order effec-
Gve .Jan. 1, 1982]

Co u rt abused discretion by ordering oral argument one day after petit ion
forwri t wasfiled and served Sta te ex rel . Breier v . Milwaukee County Cir . Ct
91 W (2,d) 833, 284 NW (2d) 102 (19'79) .

809.52 Rule (Temporary relief) . A petitioner may request
in a petition filed under s.. 809 .50 or 809 .51 that the court
grant temporary relief pending disposition of the petition ..
The court or a,judge of'the court may grant temporary relief
upon the terms and conditions it considers appropriate .

History: Sup .. Ct, Order,. 83 W (2d) xiii ; 1981 c, .390 s. 252 ..
Judicial Council Committee's Note, 1978 : Rules 809 .51 to 809 52 incorpo-

rate into the rules for the first time the procedures to be followed when the
court is aske d to exercise its supervisory jurisdiction . For an excellent discus-
sion of original and supervisory jurisdiction of the Supreme Court and the
distinction betw een them see the opinion by Justice Wickhem in Petition of
Heil, 230 Wis . 428, 284 N .W . . 42 (1939) . To a large degree the procedures
specified in 201 Wis .. 123, 229 N.W . 643 (1930) are followed, but some of the
features of Rule 21, FRAP, are included.

There area n umber of c hanges, however, from prior procedures, the par
ties in the acti on or proceeding in the trial court must be made resp ondents in
theCourt ofAppeals because they in most cases are the real parties in interes t
Usually t he judge whose order is being ch allenged has no direct interest in the
outcome and should not be forced to appear but may, of course, do so 'The
Attorney General must also be served in certain cases such as declaratory judg-
ments involvi ng the constitutionality of'a statute or arising under Chap ter 227,
the adm i nistrative procedu re act .

The petition must .be fi l ed wit h the clerk rather than being submitted ex
parte to a judge of the court. By virtue of the requirement that the petition be
filed, it must previously have been served on opposing parties as required by s.
809 .80 The initia l action of the court will be to direct the respondents to
answer the petition rather than to issue an order to show cause why the r'elief'
requested should no tt b e granted [Re Order effective July 1, 1978)

SUBCHAPTER VI

APPELLATE PROCEDURE IN SUPREME COURT



measuring the cou r t's discretion, indicate criter ia that will be
considered:

(a) A real and significant question of' federal or, state
constitutional law is presented . .

(b) The petition for review demonstrates a need for the
supreme court to consider establishing, implementing or,
changing a policy within its authority .

(c) A decision by the supreme court will help develop,
clarify or- harmonize the law, and

1 .. The case calls for the application of a new doctrine
rather than merely the application of well-settled pr inciples to
the factual situation ; or

2 .: The question presented is a novel one, the resolution of
whichh willl have statewide impact ;, or
3 . The question presented is not factual in nature but

rather, is a question of law of the type that is likely to recur
unless resolved by the supreme court . .

(d) The court of appeals' decision is in conflict with
controlling opinions of the United States Supreme Court or
the supreme court or other' court of appeals ' decisions .

(e) The court of appeals ' decision is in accord with opinions
of the supreme court or the cou rt of appeals but due to the
passage of time or changing circumstances, such opinions are
ripe for reexamination

(2) Except as provided in s : 809.32 (4), the petition must
contain :

(a) A statement of the 'is§ues presented for review, the
method or' manner of raising the issues in the court of ' appeals
and how the court of appeals decided the issues .

(b) A table of contents .
(c) A concise statement of the criteria of sub . (1) relied

upon to support the petition, or' in the absence of anyy of the
criteria , : a concise statement of other substantial and compel-
ling reasons for review .

(d) A statement of the case containing a description of the
nature of the case ; the procedural status of' thecase leading up
to the review ; the dispositions in the trial court and court of
appeals ; and a statement of those facts not included in the
opinion of the court of appeals relevant to the issues
presented for review, with appropriate references to the
record,

(e) An, argument amplifyingg the reasons relied on to
support te petition , arranged in the order of the statement of
issues presented .' All contentions in support of the petition
must be set forth in the, petition . A memorandum in support
of the petition is not permitted,

(f) An appendix containing, in the following order :
1 . The decision and opinion of the court of appeals
2. Judgment, orders, findings of fact, conclusions of law

and memorandum decisions of the circuit court and adminis-
trative . . agenciese necessary for an understanding of the
petition .

3 Any other portions of the record necessary for an
understanding of the petition „

(3) Except as provided in s .. 809 . :32 . (4), an opposing party
may file a response to the petition ' within 10 days of the
service of the petition .

`(4) The petition and response, if any, shall conform to s ..
809.19 (8) (b) as to form and shall be as short as possible but
not exceed 35 pages in length, exclusive of`, appendix .

(5) Except as provided in s. 809.24, the filing of the petition
stays further proceedings in thee court of appeals ..

(6) The supreme court may grant the petition upon such
conditions as it considers appropriate, including the filing of
additional brief 's .. If the petition is granted, the petitioner '
cannot raise or- argue issues not set forth in the petition unless

ordered otherwise by the supreme court.. The supreme court
may limit the issues to be considered on review,

(7) A party who seeks a modification of an adverse decision
of the court of',appeals may file a petition fox- cross-review
within the period for filing a petition for review with the
supreme court, or 30 dayss after the filing of' a petition for
review by another party, whichever is later . A party seeking
cross-review has the same rights and obligations as a party
seeking review under ch . 809,

Hi story: Sup. Ct Order, 83 W (2d) xiii; Sup . . Ct„ Order, 92 W (2d) xiii ;
Sup . . Ct . Order, 104 W (2d) xi .

Judicial Council Committee's Note, 1719: The caption of Rule 809 .62 is
amended to more properly describe the function of' the Supreme Court in re-
viewing decisions of the Court of Appeals .

Rule 809 62 (5) is created to protect t he review rights of al l part ies to a
review i n the Supreme Co urt by creating a cross-review provisio n for a deci-
sio n bei n g reviewe d by t he Supreme Court similar to the cross-appeal provi-
sion for a judgment or ord er bei ng appealed to the Court of Appeal s from a
trial court found i n R ule 809 .10 (2) (b) . New sub. 809.62 (5) gives a party th e
ability to file for cross-review with the Supreme Court up to an additional 30
days from the filing of a petition for review by another party to the decision
rendered by the Co u rt of Appeals . . [ Re Ord er e ffective .Jan. . 1, 1980]

Judicial Council Committee 's Note, 1981 : R u le 809 .62 is amended to regu-
late the form, contents and length of petitions for review. The amendments are
i ntended to focu s the peti tion for review on t he criteria promulgated by t he
supreme court for gra nting a petition for, review, to facilitate the efficient a nd
effect iJe consideration of'th epetition by the supreme co urt, and to develo p a
petitio n that may be u sed by the su preme co u rt for co n siderat ion of the merits
after review is gran ted ,

Sub. . ( 1 ) incorp ora tes criteria promulgated by the supreme court for grant-
ing a petitio n for revi ew In re Standard s to Review Petition s to Appeal, 85
Wis . 2d xiii, 268 N, W. 2d xxviii (1978) .

Sub . (2) regulates the contents of the petition : Sub. (2) (a) requires that the
petition con tain a statement of th e issues presented for review, the method or
mann er of raising the issues in the court of appeals, and how the court of
appeals d eci ded t he issues. Correspondingly, sub. (6), formerly sub . . (4) is
amend ed to provide that if the peti t ion is g ranted , the petitioner can not raise
or arg ue issues not set forth in t he petit ion u nless ordered otherwise by the
supreme court . . The supreme court may limit the issues to be considered on
rev ie w . : These amendments esta blis h that the parties are l i mi ted to thee issues
raised in th e pet ition , b u t the su preme court may order the par ties to argue
iss ues not raise d . . Likewise, the supreme court may limit th e issues t o be re-
viewed , . Th e petition i nforms t he supreme court as to whether an iss ue h ad
been raised i n the court of appeals . If' an issue was not raised in th e court of
a ppea l s, then it is left to the jud icial d iscretion of the supreme court as to
wh ether it willl gran t the petition so as t o allow the issue to be raise d in the
s upreme cou rt .,

S ub .. (2) (c) requires that the p etition co n tain a co ncise statement of the
criteria of sub. . (]),relied upon to support the petition, or in the absence of any
of the criteria, a concise statement of other substantial and compelling reasons
for review. Supieme .court review is smatter of discretion, The supreme court
has promulgated the criteria as guidelines for the exercise of its discretion . In
t he abse nce of on e of the criteria, the supreme cou rt may grant a petition for
review if th e petitioner' establishes oth er s u bstantia l and compelli ng reasons for
review .. . The amendment requires that the petitioner either state criteria relied
up on or i n the absence o f any o f the criteria, state other substantial and com -
pell ing reasons for review.. The burde n is on t he petitioner to explicitly defin e
the other sub stantial and comp e lling reaso ns for review .

Sub . (2) (d ) req uires that the petition co ntain a stateme nt of'the case con-
taining adescri pt io n of the nature of the case, the procedural status of t h e case
leading u p to th e review, thedis positions in t he trial court and co urt of a ppeals,
and a statement of those . facts not included in the opinion of the court of ap-
peal s rel evan t to the issues presented for review, with appropriate references to
the record , The opinio n of thee court of app ealsmust b e included in an appen-
dix to the peti tion, Consequen t ly, if'the opinio n of the co urt of appeal s sets
fort h a complete statemen t of the facts relevant t o the issues presented for
review , th e petitiog for review need not restate t h ose facts.. The petitio n need
only state t hose facts n o t incl uded in the opi n ion of the court of app ea ls rel e-
vant to the issues presented fo r review.. The st atement of fac t s mus t include
a ppropriate references to the record.

Sub . (2 ) (e) provi des that t he petition mu st contain an argument amplifyi ng
the reasons relied on to support the petition, arranged inthe order of the state-
me nt of issuess presented , . : All conte n tio ns must be contain ed withi nn the peti-
tion . ' There is n o memorandum in suppor t of the petition.

The appendix required by sub . (2) (f) will assure that all relevant supporting
documents necessary for an understanding of the petition for review be beforee
the supreme cour t for considera tion . Th is wil l facilita te no t on ly t he review of
the petition for review but will enhance the petition as an aid to the court in
any subsequent review on the merits .

Sub . . (4) is created to reg ulate the form a nd l en gth of'the petition for, review
a nd res p o nse.. The form of the peti tio n and response is based on Rul e 809 19
for briefs as to p rinting req uirements, p age size a nd binding. . The petit ion and
re sponsee shall b e as s h o rt as possible but s hall not exceed 35 pages in length,
exclusive of appendix .

Prior sub (3) is renumbered sub. . (5) an d amended to allow th e court of
appea lss to reconsider on its own motion a decision or opinio n withi n 3 0 days
of a filing of a petition for review ..

The amendments to the rule refer to Rule 809 32 (4) which governs the
filing of 'a peti tio n for review i n a criminal c ase where there has been a fully
briefed appeal to th e court of appeals and appointed coun se l is of' the opinio n
t hat a p etition for review in th e supreme court under Rule 809 ..62 wo uld be
frivolous and witho ut any arguab le merit . .
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809.81 Rule (Form of paper s). A paper filed in the court
must conform to the following requirements unless expressly
provided otherwise in these rules :

(1) SIZE. 8-1(2 x I1 inches .
( 2) NUMBER of Comm., An original and 4 copies in the court

of appeals, an original and 8 copies in the supreme court .
(3) STYLE,, Typewritten,,
(4) SPACING AND MARGINS. Double-spaced with 1-1/2 inch

margin on a114 sides .
(5) PActNnnorr. Paginated at the center of the bottom

margin . .
(6) COPYING rxocESS . Any duplicating or copying process

that produces a clear, black image on white paper .. Carbon
copies may not be filed .

(7) BINDING. Bound or stapled at the top margin ..
History: Sup. . Ct Order, 83 W (2d) xiii ; Sup .. Ct . Order, 104 W (2d) xi .
Judici al Council Committee's Note, 1978: the 8-1/2 x 11 letter size paper is

adopted as the standard size for all papers to be filed in the Court of Appeals in
place of using both 8-1/2 x 14 and 8-1/2 by 11 . A standard size paper simplifies

809 .71 Rule (Supervisory writ) . A person may request the
supreme court to exercise its supervisory jurisdiction over a
court and the judge presiding therein or other person or body
by filing a petition in accordance with s. 809..51 . A person
seeking a supervisory writ from the supreme court shall first
file a petition for a supervisory writ in the court of appeals
under s . 809,51 unless it is impractical to seek the writ in the
court of appeals A petition in the supreme court shall show

3815 85-86 Wis . Stats,

Prior subs. (2) and (5), relating to the time for filing the response to the
petition for review and the provisions for cross-review have been renumbered
subs . (3) and (7), respectively, but have not been substantively altered . [Re
Order, eeffective Jan 1, 1982]

Supreme court has power to entertain petitions filed by state in criminal
cases. State v . Barrett, 89 W (2d) 367, 280 NW (2d) 114 (1979) .

"Decision" under (1) means result, disposition, or mandate reached by
court, not o pinion . Neely v.. State,. 89 W (2d) 755, 279 NW (2d) 255 (1979).

See note to Art 1, sec.. 8, citing State v Bowden, 9.3 W (2d) 574, 288 NW
(2d) 139 (1980).,

Supreme court will not order new trial when majority concludes there is
prejudicial error but there is no majority with respect to a particular error .
"Minority vote pooling" is rejected State v . Gustafson, 121 W (2d) 459, 359
NW (2d) 920-(1985) . . , , ;
Discretionary review by the . Wisconsin supreme court . . W ilson and Pok-

rass. WBB Feb . 1983.
Petitions for review by the Wisconsin supreme court. 1979 WLR 1176. .

809.63 Rule (Procedure°in supreme court). When the
supreme court takes ;jurisdictiori of an appeal or~ other pro-
ceeding the rules governing procedures in the court of
appeals are applicable to proceedings in the supreme court
unless otherwise ordered by the supreme court in a particular
case.. _ _

History: Sup. Ct., Order, 83 W (2d) xiii,

809 .64 Rule (Reconsideration) . A party may seek recon-
sideration of the judgment or opinion of the supreme court by
filing a motion under s. 809 ;14 for reconsideration within 20
days of the filing of the decision of the supreme court ..
History : Sup . . Ct. Order, 83 W (2d) xiii; 1981 c. 390 s 252 .
Judicial Council Committee's Note, 1978: Rule 809 64 replaces former

Rules 251 .65, 251 .67 to 251 .69, which provided for, motions for rehearing .. The
necessity for the filing of briefs on.a motion for reconsideration as required by
formerRule 251, 67 is eliminated . The matter will be considered on the motion
andd supporting and opposing memoranda as with any other motion . The term
''reconsideration" isused rather than rehearing because in a case decided with-
out oral argument there has been no initial hearing. [Re Order effective July 1,
1978]

Supreme court order denying petition to review court of appeals decision
was neither judgment nor opinion Archdiocese of Milwaukee v.. M ilwaukee,
91-W (2d) 625, 284 NW (2d) 29 (1979)
Motion mailed within 20-day period but received after period expired was

not timely and did not merit exemption from time requirement . Lobermeier v . .
General'7e1 . Co .: of Wisconsin, 120 W (2d) 419, 355 NW (2d) 531 (1984) . .

SUBCHAPTER VII

ORIGINAL JURISDICTION PROCEDURE IN
SUPREME COURT

809.70 Rule (Original action). (1) A person may request the
supremee court to take jurisdiction of an original action by
filing a petition which may be supported by a memorandum .
The petition must contain statements of: (a) the issues
presented by the controversy; (b) the facts necessary to an
understanding of the issues; (c) the relief sought ; and (d) the
reasons why the court should take jurisdiction,

(2) The court may deny the petition or, may order the
respondent to respond and may order oral argument on the
question of taking original,jurisdiction, The respondent shall
file a response, which may be supported by a memorandum,
within 10 days of the service of the order .

(3) The court, upon a consideration of the petition, re-
sponse, supporting memoranda and argument, may grant or
deny the petition .. The court, if it grants the petition, may
establish a schedule for pleading, briefing and submission
with or without oral argument, .

Hi story: Sup. Ct Order, 83 W (2d) xiii,
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why it was impractical to seek the writ in the court of appeals
or, if a petition had been filed in the court of appeals , the
disposition made and reasons given by the court of appeals .

History: Sup : Ct., Or 'der', 83 W (2d) xiii; Sup. Ct . Order, 104 W (2d) xi;
1981 c . . 390 s 252 ..

Judicial Council Committee's Note, 1981 : The supreme court will not exer-
cise its supervisory jurisdiction where there is an adequate alternative reined y . .
Unless the court of appeals is itself the object of the supervisory writ, usually
there is an adequate alternative remedy of applying to the court of appeals
under Rule 809,51 for the supervisory writ. . The amendment to Rule 809.71
establishes that before a person may request the supreme court to exercise its
supervisory jurisdiction, the person must first seek the supervisory writ in the
court of appeals, unless to do so is impractical . Following the decision of ' the
court of appeals,-. the amendment does not preclude the supreme court from
considering a petition

for

review under Rule 809 62 or a petition for supervi-
sory writ under Rule 809 , 71, depending upon the circumstances and the peti-
tioner's ability to establish the respective governing criter i a . [Re Order effec-
tive .Jan .. 1, 1982]

SUBCHAPTER VIII

MISCELLANEOUS PROCEDURES IN COURT OF
APPEALS AND SUPREME COURT

809.80 Rule (Filing and service of papers). (1) A person
shall file any paper required to be filed by these rules with the
clerk of the court, State Capitol, Madison, Wisconsin 53702,
unless a different place- of filing is expressly required or
permitted by statute or, rule .,

(2) (a) A person shalll serve and file a copy of any paper
required or authorizedd under these rules to be filed in a trial
or, appellate court as provided in s . .801„ 14 (1), (2) and (4) .

(b) Any paper required or authorized to be served` on the
state in appeals and ., other proceedings in felony cases in the
court of appeals or supreme court shall be servedd on the
attorney general unless the district attorney has been autho-
rized under s . 59,47 (7) to represent the state .. Any paper,
required or authorized to be served on the state in appeals
and other proceedings in misdemeanor cases decided by a
single court of appeals judge under s :, 752.. .31 (2) and (3)shall
be served on the district attorney. Every petition for review
by thee supreme court of 'a decision of the court of appeals in a
misdemeanor casee shall be served on the attorney, general .
History: Sup. . Ct. Order, 83 W (2d) xiii; 1981 c . . 390 s . 252 ; Sup . . Ct, Order,

130 w (2d) Xv .
Cross Reference: In criminal cases, see 59 ..4'7 (7) and 165 25 (1). .
Judicial Council Committee's Note, 1978: The prior requirement of'an affi-

davit of service is eliminated .. The provision of the Rules of Civil Procedure
that the filing of a paper is a certification that the paper has been served is
adopted. . [Re Order effective July 1, 1978]

Judicial Counci l Note, 1986: Sub . (2) (b) does not change the existing ser-
vice rules; it is intended to consolidate and clarify the procedure specified by ss .
59 .47 (7), 165.25 (1) and 752.31 (2) and (3). . [Re Order eff 7-1-86]

To avoid potential delay, address all types of mail . to: Clerk of the Court,
Supreme Court of Wisconsin, P.. O .. Box 1688, Madison, WI 53701 .. Gunder-
son v.. State, 106 W (2d) 611, 318 NW (2d) 779 (1982) . .
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records management .. . There is a national trend away from legal size paper. finds that an appeal was taken for the purpose of delay, it[Re Order effective July 1, 1978]
, Judicial Council Committee's Note, 1981 : Sub. (2) is amended to clarify that may award : (a) double costs ; . (b) a penalty in addition to

an original must be filed with the 4 copies in the court of appeals or with the 8 interest not exceeding 10% on the amount of the ,judgmentcopies i n the supreme court [Re Order effective .Jan. 1 , 1982) affirmed; (c) damages occasioned by the delay ; and , (d)
809.82 Rule (Computation and enlargement of time) . (1) reasonable attorneys fees .
COMPUTATION. In computing any period of time prescribed (2) NONCOMPLIANCE WITH RULES.. Failure of a person to
by these rules, the provisions of s .. 801 .15 (1) and (5) apply , comply with a requirement of these rules, other than the

(2) ENLARGEMENT OR REDUCTION OF TIME . (a) Except as timely filing of a notice of appeal or cross-appeal , does not
provided in par'.. (b) , the court upon its own motion or upon affect : the ;jur i sdiction of the court over the appeal but is
good cause shown by motion , may enlarge or reduce the time grounds for dismissal of ' the appeal, summary reversal , strik-
presci bed by these rules or court order for doing any act, or mg of a paper',, imposition of a penalty or costs on a party or
waive or permit an act to be done after the expiration of the counsel , ar• other- action as the court considers appropr iate.

History: Sup .. Ct . Order, 83 W (2d) rill .
prescribed time,, Judicial Council Committee's . Note, 1978: Former ss. 251 . . 22, 251 . .23,

(b) Notwithstanding the provisions of ' pat (a), the time for 251 51, 251 56, 251 57, 25173, 251 7s, 251 77 , 251 .81, 25182, 261 85 and
filing a notice of ' appeal or cross-appeal of a final judgment or 251 89, providing for specific penalties for delay and for certain rule violations,

are replaced , in the event of 'a rule violation, the court is authorized to take
order , other than in an appeal under s .. 80930 or 809,40 (1) such action as it considers appropriate If the court finds an appeal was taken
mSy ,not be enlarged ., for purposes of delay, it can impose one or more of the four types of penalties

History : Sup Ct, Order, 83 W (2d) rill; Sup . Ct „ Order, 104 W (2d) xi ; specified in sub: (1): [Re Older effective July 1 , 1978]
1981 c . 390 s . 252 . See note to 808 „ 1Q citing State v . Rhone, 94 W (2d) 682, 288 NW (2d) 862

,Judicial Council Committee's Note, 1978: Sub. (1) The provisions of the (1980)
Rules of Civil Procedure as to computation of time are adopted for appeals to
avoid any problems resulting from a lack of uniformity. 809.84 Rule (Applicability of rules of civil procedure) . An

Sub (2) continues the first sentence of former Rule 25145 It eliminates the appeal to the cou r t is governed by the rules of civil proceduresecond sentence of that Rule permitting the attorneys by stipulation to extend to all matters not covered b these rules unless thethe time for- filing briefs if the extension does not interfere with the assignment as Y
of the case because this procedure interferes with the ability of the court to circumstances of ' the appeal or the context of the rule of civil
monitor cases pending before it and because it is not always certain when a

procedure requires a contrary TCSUI t„case will be on an assignment . The Supreme Court considers that deadlines as
to briefs and other actions in the court should have prio rity over all matters History: Sup. . Ct . Order, 83 W (2d) rill .
except previously scheduled trials in circuit and county courts and deadlines
set by a federal court . Requests for extensions are not, consequently, looked 809.85 Rule (Counsel or guardian appointed in trial
upon with favor by the court. [Re Orderr effective July 1, 1978]

aJudicial Council Committee's Note, 1981 : Sub , (2) is amended to permitthe court), An attorney or guardiann ad litem appointed by a
cou rt of appeals to extend the time for filing a notice of appeal or cross-appeal lower court in a case or, proceeding appealed to thecourt shall
in appeals under Rules 80930 and 809. 40 (1), which cover criminal appeals continue to act in the same capacity in the court until theand postconviction motions and appeals .in ch. 48, 51 and 55 cases. . When read
with Rules 809 30 and 809 40 (1), the rule was previously ambiguous regarding court relieves the attorney or, guardian, ,
extensions of time to file a notice of appeal or cross-appeal in ch . 48, 51 and 55 History : Sup . Ct . Order, 83 W (2d) rill ,
cases The amendment clarifies the rules. . Other than appeals under Rules Judicial Council Committee's Note, 1978 : Rule 809 .85 continues fo rmer
809 30 and 809 40 (1) , the time for, filing a notice ofappeal or cross-appeal may Rule 25 [Re Order effective July 1, 1978]
not be extended . [Re Order effective Jan . 1 , 1982]

See note to 809 : 51 ; citing State ex rel . Breier v . Milwaukee County Cir Ct .
91 W (2d) 833, 284 NW (2d) 102 (1979) .

809.83 Rule (Penalties for delay or noncompliance with
rules) . (1) DELAY; EXTRA COSTS AND DAMAGES: I f the court
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