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ously made by that party, Upon request, a person not aparty
may obtain without the required showing a statement con-
cerning the action or, its subject matter previously made by
that person . If the request is refused , the person may move
for a court order . Section 804 . 12 (1) (c) applies to the award
of expenses incurred in relation to the motion.. For, purposes
of this paragraph, a statement previously made is a written
statement signed or otherwise adopted or , approved by the
person making it, or a stenographic, mechanical , electrical, or
other recording, or, a transcription thereof, which is a sub-
stantially verbatim recital of an oral statement by the person
making it and contemporaneously recorded ..

(d) Trial preparation : experts.. Discovery of facts known
and opinions held by experts , otherwise discoverable under ,
ppar-, (a) and acquired or developed in anticipation of litiga-
tion or for trial, may be obtained only as follows :

1 . . A party may through wr i tten inter rogatories require any
other party to identify each person whom the other party
expects to call as an expert witness at trial . Upon motion , the
court may order further discovery by other means , subject to
such restrictions as to scope and such provisions, pursuant to
subd . 3 concerning fees and expenses as the court may deem
appropriate .

2.. A party may discover facts known or opinions held by
an expert who has been retained or specially employed by
another party in anticipation of litigation or preparation for
trial and who is not expected to be called as a witness at tr ial
only upon a showing of exceptional circumstances under
which it is impracticable for the party seeking discovery to
obtain facts or opinions on the same subject by other means .,

3 . Unless manifest injustice would result, the court shall
require that the party seeking discovery pay the expert a
reasonable fee for the time spent in responding to discovery
under the last sentence of subds . 1 and 2; and with respect to
discovery obtained under the last sentence of subd . 1, the
court may require, and with respect to discovery obtained
under, subd . 2, the court shall require, the party seeking
discovery to pay the other party a fair portion of the fees and
expenses reasonably incurred by the latter party in obtaining
facts and opinions from the expert .

(3) PxoiECnvE ORDERS, (a) Upon motion by a party or by
the person from whom discovery is sought, and for good
cause shown, the court may make any order which justice
requires to protect a party or person from annoyance, embar-
rassment, oppression, or undue burden or expense, including
but not limited to one of more of the following :

1 . . That the discovery not be had ;
2 .. That the discovery may be had only on specified terms

and conditions, including a designation of the time or place ;
3 .. That the discovery may be had only by a method of

discovery other than that selected by the party seeking
discovery;

804 .01 General provisions governing discovery . (1) Dis-
covexY mEtxons„ Parties may obtain discovery by one or,
more of the following methods : depositions upon oral exami-
nation or written questions; written interrogatories ; produc-
tion of documents or things or permission to enter' upon land
or, other property, for, inspection and other purposes ; physical
and mental examinations; and requests for admission . Un-
less the court orders otherwise under sub . . (3), the frequency
of use of these methods is not limited,

(2) SCOPE of DISCOVERY . Unless otherwise limited by order
of the court in accordance with the provisions of this chapter,
the scope of discovery is as follows:

(a) In general. Parties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter
involved in the pending action, whether it relates to the claim
or defense of the party seeking discovery or to the claim or
defense of any other party, including the existence, descrip-
tion, nature, custody, condition and location of any books,
documents, or, other tangible things and the identity and
location of persons having knowledge of any discoverable
matter'. . It is not ground for, objection that the information
sought will be inadmissible at the trial if the information
sought appears reasonably calculated to lead to the discovery
of admissible evidence..

(b) Insurance agreements . A party may obtain discovery of
the existence and contents of any insurance agreement under
which any person carrying on an insurance business may be
liable to satisfy part of, all of a judgment which may be
entered in the action or to indemnify or reimburse for
payments made to satisfy the judgment Information con-
cerning the insurance agreement is not by reason of disclosure
admissible in evidence at trial,

(c) Trial preparation„ materials . l . . Subject to par-, (d) a
party may obtain discovery of documents and tangible things
otherwise discoverable under' par . (a) and prepared in antici-
pation of litigation or for trial by or for another party or by or
for that other party's representative (including an attorney,
consultant, surety, indemnitor, insurer, or agent) only upon a
showing that the party seeking discovery has substantial need
of the materials in the preparation of the case and that the
party seeking discovery is unable without undue hardship to
obtain the substantial equivalent of the materials by other,
means.. In ordering discovery of such materials when the
required showing has been made, the court shall protect
against disclosure of the mental impressions, conclusions,
opinions, or legal theories of an attorney or other, representa-
tive of a party concerning the litigation .

2 .. A party may obtain without the required showing a
statement concerning the action or, its subject matter previ-

NOTE: Chapter 804 was created by Sup. Cf. Order, 67 W (2d) 654, which
contains Judicial Council Committee notes explaining each section . Statutes
prior to the 198384 edition also contain these notes.
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Trial court has no authority to order the production of documents relevant
to a 'claim upon which it could grant no relief, State ex rel. Rilla v,; Dodge
County Cir Ct. 76 W (2d) 429,251 NW (2d) 476.

Hospital fire drill rules and committee repoi t on fire in plaintiffs decedent's
hospital "room held discoverable ;. Shibilski v St Joseph's Hospital, 83 W (2d)
459, 266 NW (2d) 264 (1978) .

Where cost of discovery was several times greater than claim for damages,
trial court abused discretion in denying defendant's motion for protective or-
der. Vincent & Vincent, Inc .c v Spacek, 102 W (2d) 266, 306 NW (2d) ` 85 (Ct .
App.. 1981) ..,

See note to 804 05, citing State v.. Beloit Concrete Stone Co.. J03 W (2d) 506,
309NW (2d) 28 (Ct . App.. 1981)..

See note to 804 12, citing Jenzake v , City of Brookfield, 108 W (2d) 537, 322
NW (2d) 516 (Ct,; App . 1982) .

See note to 19 35, citing State ex rel . Lank v Rzentkowski, 141 W (2d) 846
(qi. App 1987) .

new Wisconsin rules of civil procedure : Chapter 804 . Graczyk, 59The
MLR 463. ,

Witness statements: Current state of discovery in Wisconsin . . Van Domelen
and Benson , WBB May 1988. .

804.02 ` Perpetuation of testimony by deposition . (1)
BEFORE ac'riorr . (a) Petition , A person who desires to perpet-
uate personal testimony or that of another person regarding
any matter that may be cognizable in any court of this state
may file a verified petition in any such court in this state. The
petition shall be entitled in the name of the petitioner ' and
shall show: 1 ,. ' that the petitioner expects to be a party to an
action ; 2 . . the subject matter of the expected action and the
petitioner' s interest therein ; 3 ,1 the facts which the petitioner
desires to, establish by the proposed testimony and the
petitioner's reasons for desiring to perpetuate it ; 4., the names
or a description of the persons the petitioner expects will be
adverse parties and their addresses so far as known ; and 5 , the
names and 'addresses of the persons to be examined and the
substance of the testimony which the petitioner expects to
elicit from each, and shall ask for an order authorizing the
petitioner to take the depositions of the personss to be
examined named in the petition, for the purpose of perpetuat-
ing, their testimony ..

(b) Notice and service .. The petitioner, shall thereafter serve
a notice upon each ; . person named in., the petition as an
expected adverse party, together with a copy of the petition,,
stating that the petitioner will move the court, at a time and
place named therein, for the order described in the petition : :
At least 20 days before the date of hearing the notice shall be
served either within or without the state in the manner
provided in s:, 801 I 1 for service of summons ;- but if such
service cannot with due diligence be made upon any expected
adverse party named in the petition, the court may make such

order as is just for service by publication or otherwise, and
shall appoint, for persons not served in the manner provided
in s801 .11, an attorney who shall represent them, and , in
case they, are not otherwise represented, shall cross-examine
the depoent If any expected adverse : party is a minor or
incompetent , s 803.01 (3) applies .

(c) Order and examination . If the court is satisfied that the
perpetuation of the testimony may prevent a failure or, delay
of ,justice, it shall make an order designating or describing the
persons whose depositions may be taken and specifying the
subject matter of the examination and whether the deposi-
tions shall be taken upon oral examination or written inter-
cogatox ies:. The depositions may then be taken in accordance
with this chapter; and the court may make orders of the
character provided for by ss. 804 .09 and 804 ; 10 . . For the
purpose of applying this chapter to depositions for perpetuat-
ing testimony, each reference therein to the court in which the
action is pending shall be deemed to refer to the court in
which the petition for such deposition was filed „

(d) Use of deposition.. If a deposition : to perpetuate testi-
mony is taken under this section, or if, although not so taken,,
it would be otherwise admissible in the courts of this state, it
may be used . in any action involving the same subject matter

4.. That certain matterss not be inquired into, or thatt the
scope of the discovery be limited to certain matters ;

5 . That discovery be conducted with no one present except
persons designated by the court ;

6 . . That a deposition after, being sealed be opened only by
order of the court ;

7 That a trade secret, as defined in s . 134 .90 (1) (c), or
other confidential ,research,. development, or commercial
informationn not be disclosd_ or be disclosed only in a
designated way;

8 That the parties simultaneously file specifiedd documents
or information enclosed in .sealed envelopes to be opened as
directed by the court,

(b) If the motion .for a protective order is denied in whole
or in part, the court may, on such terms and conditions as are
just, ;: order, that any party or person provide or permit
discovery, Section $04.12 (1) (c) applies to the award of
expenses incurred in relation to the motion.. .

(c) Motions under this subsection may be heard as pre-
scribed in s.. 807 :.13 : .

(4) ' SEQUENCE AND TIMING OF DISCOVERY„ Unless the court
upon motion, for the convenience ; of parties and witnesses
and in the interests of justice, orders otherwise, methods of
discovery may be used in any sequence and the fact that a
party is conducting >discovery, whether by deposition' or
otherwise, shall not operate to delay any other party's
discovery.

((5) SUPPLEMENTATION OF RESPONSES , A part ' y who has
responded to a request for discovery with a response that was
complete-'when made is under no duty to supplement the
response to include information thereafter acquired, except
as follows :

(a) A party is under a duty seasonably to supplement his
response with respect to any question directly addressed to 1 ..
the identity and location of persons having know ledge of
discoverable matters, and 2„ the identity of"each person
expected to be called as an expert witness at trial„

(b) A'paity is under a`duty seasonably to amend a prior
response if the party, obtains information upon the basis of
which 1 . the, party knows that the response was incorrect
when made, 'or,'2 ;. the party knows that the response though
correct when made is no longer true and the circumstances
are such that a failure to amend the response is in substance a
knowing concealment . :

(c) A duty to supplement responses may be imposed by
cider, of the court, agreement of the parties, or, at any time
prior to trial through new requests for supplementation of
prior responses,,

(6) CUSTODY of DISCOVERY DOCUMENTS,, (a) Unless the
court in any action orders otherwise, the original copies of all
depositions, interrogatories, requests forr admission and re-,
sponses thereto,. and other discovery documentation sha ll be
retained by the party who initiated the discovery ox that
party's attorney.

(b) ,The original copy of a deposition shall be retained by
the attorney sealed as received from the person recording the
testimony until the appeall period has expired, or until made a
part of the tecoi•d

History ; . . :Sup . Ct .,Order, 67 W (2d) 654 ; 1975 c 2 1 8; 1 985 a 23 6; S up,. Ct .
Order, 130 W (2d) zx Sup, Ct. O rder, 1 41'W (2d) xzi

Judicial Council Note, 1986. Sub. . (6) requires th at the originals of' discoveiy
documents be retained by the par ty who initiated t he discovery, or his or her
attorney, unless the court otherwise directs, un til the time for appeal has ex- .
pried [ReOrder eff7- 1 -86 j

Judicial Council Note, 1988 : ' Sub, (3) (c) [created] allows motion s for pro-
tective orders to be h eard by telephone conference.,. [Re Order effec tive Jan 1,
1 988] .
` tnote"cites' (2) (c) I Foo and (d) 2 . State 6x tel . Shelby Mut Ins. . Co v . .

Circuit Court, 67w (2d) 469,227 NW (2d) 1 61„
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subsequently brought in this state in accordance' with s..
804,07„ _

(2) PENDING APPEAL.: If an appeal has been taken from a
Judgment of a court of this state or before the taking of an
appeal if the time therefor has not expired, the court in which
the judgment was rendered may allow the taking .g of the
depositions of witnesses to perpetuate their testimony for' use
in `the event of further proceedings in the court In such case
the party who desires to perpetuate the testimony may make a
motion in the court for leave to take the depositions, upon the
same notice and service thereof as if'the action was pending in
the court.. The motion shall show (a) the names and addresses
of persons to be examined and the substance of the testimony
which he -expects to elicit from each; and (b) the reasons for
perpetuating their testimony .. If the court finds that the
perpetuation, of the testimony is proper; to avoid a failure of
delay of justice, it may make an-order allowing the deposi-
tions to be taken and may make orders of the character .
povided for by ss 8,04.09 and 804.10 and thereupon the
depositions may be taken and used in the same manner and
under, the same conditions as are prescribed in this :chapter for- _
depositions taken in actions pending in the court.

History: Sup, Ct. Ord er, 6'7 W (2d) 660; 1 975 c. 218 ,

804.03 - Persons before whom depositions may be taken.'
(1 ) WITHIN THE UNITED STATES Within the United States of
within' a territory or insular possession subject to the domin-
ion of the United States, depositions shall be taken before an
officer authorized to administer oaths by the laws of the
United States or, of this state or of the place' where the
examination is held, or before a person appointed by the
court in which the action is pending . A person so appointed
has power to administerr oaths and take: testimony.

(2) IN FOREIGN courrrxiES . In a foreign country, deposi-
tions may be taken (a) on notice before a person authorized to
administer oaths in the place in which the examination is
held, either by the law thereof or . by the law of the United
States, or (b) before a person comissioned by the court," and
a person so commissioned shall have the power by virtue of
the commission to administer any. necessary oath and take
testimony; or (c) pursuant to a letter rogatory . A commission
or a letter rogatoty,shall be issued on motion and notice and
on terms that are` .just and appropriate . . It is not requisite to
the issuance of a commission of a letter rogatory that the
taking of the deposition in any other' manner is impr acticable`
or inconvenient; and both a commission and a letter xogatory
may be issued in proper cases A notice or commission may
designate the person before whom the deposition is to be
taken either by name of descriptive title.. A letter iogatory
may be addressed "To the Appropriate Authority in (here
name the country)" .. Evidence obtained in response to a letter
rogatory need not be excluded merely for- the reason that it is
not a verbatim transcript or that the testimony was not taken
under oath o l, any similar departure from the require-
ments for- depositions taken within the United States under
this 'chapter..

(3) DISQUALIFICATION FOR irrrEREsr . No deposition shall be
taken before a person who .s a r~elatiye or employe or attorney
or counsel of any of the parties, or is a relative or employe of
such attorney, or counsel, or is financiallyy interested in the
action',

History : Sup Ct Order, 67 W (2d) 663 ; 1975 c 218.

804.04 Stipulations regarding discovery procedure . Un-
less the court orders otherwise, the parties may by written
stipulation (1) provide that depositions may be taken before
any person,: at any-time. or place, upon any notice; and in any
manner and when-so taken may be used like other deposi-

tions, and (2) modify the procedures provided by this chapter
for otherr methods of discovery..

History :. Sup . ., Ct, Order, 6'7 W (2d) 664..

804 . 05 Depositions upon oral examination . (1) WHEN DF.P-
osiTTOxs MAY BE inKEiv. After commencement of the action,
any party may take the testimony of any person including a
party by deposition upon oral examination . The attendance
of witnesses may be compelled by subpoena as provided in s .
805.07: The attendance of a' party deponent or of an officer,
director or managing agent of a party may be compelled by
notice to the named person or attorney meeting the require-
ments of sub. . (2) (a) .. Such notice shall have the force of a
subpoena addressed to the deponent . . The deposition of a
person confined in prison may be taken only by leave of court
on such terms as the court prescribes; except when the party
seeking to take the deposition is the state agency or, officer to
whose custody the prisoner, has been committed . .

(2) NOTICE OF EXAMINATION: GENERAL REQUIREMENTS ; SPE-
CIAL NOTICE; N ON-STENOGRAPHICRECORDING; PRODUCT ION OF
DOCUMENTS AND IHINGS ; DEPOSITION OF ORGANIZATION . (a) A
party desiring .to'take the deposition of any person upon oral
examination shall give reasonable notice .e in writing to every
other party to the action . . The notice shall state the time and
placee for taking the depositionn and the name andd address of
each person to be examined, if known, and, if the name is not
known, a general description sufficient to identify the person
or the particular class or group to which the person belongs, .
Lf .a subpoena requiring the production of materials is to be
served on the, person to be, examined, the designation of the
materials to be;produced as set forth in the subpoena shall be
attached to or included in the notice„

(b) The court may for cause shown enlarge or shorten the
time for taking the deposition .

(c) The court may upon motion older that the testimony at
11 recorded by otherr than stenographic means ora.deposition be

videotape means as provided in ss . 885 40 to 885 . .47, in which
event the order shalll designate the manner of recording,
preserving, and filing thee deposition, and may include other
provisions to assure that, the recorded testimony will be
accurate and trustworthy. If the order is made, a party may
nevertheless arrange to have a stenographic transcription
made at the party's own expense. ,

(d) The notice to a party deponent may be accompanied by
a request made in compliance with s . 804,09 for the produc-
tion of documents and tangible,e things at the takingg of the
deposition The procedure of s 804.09 shall apply to the
request

.

(e) A party may in the notice name as the deponent a public
or private corporation or a partner ship or an association .or a
governmental agency or a state officer in an action arising out
of the officer's performance of employment and designate -
with `ieasonable particularity the matters on which examina-
tion is requested . The organization or, state officer so named
shall designate one or more officers, directors, or managing
agents, or other persons who consent to testify on its behalf,'
and may set forth, for each person designated, the matters on
which the person will testify The persons so designated shall
testify as to matters known or reasonably available to the
organization. Thiss paragraph does not preclude taking a
deposition by any other procedure authorized by statute or :
rule„

(3) DEPOSITIONS ; PLACE OF EXAMINATION,, (a) A subpoena
issued for the taking of a deposition may command the
person to whom it is directed to produce and permit inspec-
tion and copying of designated books, papers, documents, or
tangible things which constitute or contain matters within, the
scope of the examination permitted by s . 804,01 (2), but in

804.02 DEPOSITIONS AND DISCOVERY 87-88 Wis. Stats . 4076
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that event the subpoena will be subject to sub,, (2) and s .
804 : .01'(3):

(b) l :, Any party may be compelled by notice under sub . (2)
to gibe "a deposition at any place within 100 miles from the
place where that party resides;' is employed' or transacts
business in person, or at such other` convenient place as is
fixed by an order- of court . A plaintiff may also be compelled
by like notice to give a deposition' at any place within the
county where the action is commenced or is pending .

2 . . A plaintiff who is not a resident of this state may be
compelled by notice under sub .. (2) to attend a deposition at
the plaintiff's expense' at any place within the county where
the action is commenced or is pending, or at any place within
100 mi les- from the place where that plaintiff resides, is
employed or transacts business in person, of at such other
convenient place as is fixed by an order, of court .:

'3,.,A defendant who is not a resident of this state may be
compelled by subpoena served within this state to give a
deposition at any place within 100 miles from the place where
thatt defendant is served,.

4 A nonparty deponent, may be compelled by subpoena :
served within this state to give a a deposition at any place
within 00, miles from the place where the nonparty deponent
resides, is employed, transacts business in person ox is served,
or at such other convenient place as is fixed by an order, of
court,

5 ;In this subsection, the terms "defendant" and "plaintiff
include officers, directors and managing agents of corporate
defendants and corporate plaintiffs, or other personss desig-
nated. under sub . (2) (e), as appropriate .. A defendant who
asserts acounterclaim ar across-claim Shall not be consid-
ered a plaintiff within the meaning of:this subsection, but a
3rd party plaintiff under s 803 .,05 (1) shall be so considered
with respect to the 3rd party defendant .

6 . If a deponent is an officer; director or managing agent of'
a corporate party, or other person designated under sub . (2)
(e) the place of examination shall be determined as if the
deponent's place of; residence, employment or transacting
businesss in :person were that of the party„

(4)'EXAMINATION AND CROSS-EXAMINATION ; RECORD OF EX-
AMINATION; OATH ; oarEc'r[oxs. (a) Examination and cross-
examination of deponents may proceed as permitted at the
trial ; The officer before whom'the,deposition is to be taken
shall put the deponent on oath and shall personally, or by
someone' acting under the officer's direction, record the
testimony of the deponent The testimony shall be taken
stenographical ly of by videotape as provided by ss . . 885 .40 to
885.47 & recorded by any other means ordered in accordance
with sub. (2) (c). If the testimony is taken stenographically, it
shall be transcribed at the request of one of the parties .

(b) All objections made at time of the examination to the
qualifications of the officer taking the deposition, or to the
manner of taking it, or 'to the evidence presented, or to the
conduct of any party, and any other objection to the proceed-
ings, shall be noted by the officer upon the deposition . Upon
request of any patty, where the witness has refused to answer,
and with the consent of the court, the court may rule by
telephone on any objectionThe court's ruling shall be
recorded in the same manner as the testimony of the depo-
nent: In the absence of a rulingg by the court, the evidence
objected to shall be taken subject to the objections,
11 (c) In lieu of participating in the oral examination ; parties
may serve written questions in a sealed envelope on the party
taking the deposition and the party shall transmit the ques-
tions to the officer, who shall propound them to the witness
and record the answers verbatim .

(5) MOTION TO TERMINATE OR LIMIT EXAMINATION. At any
time during the taking of'the deposition, on motion of a party
or of the deponent and upon a showing that the examination
is being conducted in bad faith or in such manner as unrea-
sonably to annoy, embarrass, or oppress the deponent or,
party, the court in which the action is pending may order the
officer conducting the examination to cease forthwith from
taking the deposition, or may limit the scope and manner of
the taking of thee deposition as provided in s . 804.01(3) . If the
order made terminates the examination, it shall be resumed
thereafter only upon the order of the court in which the action
is pending Section 804.12 (1) (c) applies to the award of'
expenses incurred in relation to the motion :

(6) SUBMISSION TO DEPONENT; CHANGES ; SIGNING:, If re-
quested by the deponent or any party, when the testimony is
fully transcribed the deposition shall be submittedd to the
deponent for, examination and shall be read to or by the
deponent. Anyy changes in form or substance which the
deponent desires to make shall be entered upon the deposi-
tion by the officer with a statement of the reasons given by the
deponent for making them The deposition shall then be
signed by the deponent, unless the parties by stipulation
waivee the signing or' the witness is ill or cannot be found or
refuses to sign.. If the deposition is not signed by the deponent
within 30 days after its submission to the deponent, the
officer shall sign it and state on the record the fact of the
waiver or of the illness or absence of the deponent or the fact
of the refusal or failure to sign together :r with thee reason, if
any, given therefor; and the deposition may then be used as
fully as though signed unless on a motion to suppress under s . .
804 . .07-(3) (d) the court holds that the reasons given for the
refusal or, failure to sign require rejection of the deposition in
whole or in part: - -

(7) ' CERTIFICATION AND 'SERVICE BY OFFICER ; EXHIBITS;'
COPIES; NOTICE OF SERVICE,, (a) The person recording the testi-
mony shall certify on the deposition that the witness was duly
sworn by the person and that the deposition is a true record of
the testimony, given by the deponent. The person :shall then
securely seal the deposition in an envelope indorsed with the
title of the action and marked "Deposition of (here insert the
name of the deponent)" and shall promptly serve it upon the
attorney requesting the deposition or send it, by registered or
certified mail to the attorney requesting the deposition and
give notice of the service to all parties and the court .

(b) Documents and things produced for inspection during
the examination of the deponent shall, upon the request of a
party, be marked for identification and annexed to-and .
returned with the deposition, and may be inspected and
copied by any party, except that 1) the person producing the
materials may substitute copies to be marked for identifica-
tion, if the, person' afford to all parties fair" opportunity to
verify the copies by comparison with the originals, and 2) if
the person producing the materials requests their' return, the
officer shall mai'k'them ;'give each party an opportunity to
inspect and copy them, return them to the person'
producing them, and the materials may then be used in the
same manner, as if annexed to and returned with the deposi-
tion to the court;, pendingg final disposition of the .case . .

(c) Upon payment of reasonable charges therefor, the
officer shall furnish a copy of the deposition to any party or, to
the deponent.

(8) Upon notice by any parry .unless the court otherwise
orders for good cause shown, the deponent, the reporter, or

4077 ' 87-88 Wis „ Stats : DEPOSITIONS AND DISCOVERY 804.05

Electronically scanned images of the official published statutes.



any.. . other person participating in a depositionn under this
section may do , so by telephone .

History: Sup . . Ct. Order, 67 W (2d) 665; . Sup . Ct. Or dei, 67 W (2d) viii ;
1975 c ' 218; 1979 c. 110`1983 a : 189; Sup:. CL Order, 130 W (2d) xii; Sup . . Ct
Order, 130 W (2d) xx; -Sup. . Ct . Order-, 141 W (2d) xxi :

Judicial Council Committee's Note, 1975: Subs , (2) (c) and (4) , (a) are
amended to recognize the Wisconsin Rules of Videotape Procedure and to
make certain that a motion to the court is not required prior to taking a video-
tape deposition [Re Order effective Jan . . 1, 1976]

Judicial Council Notes, 1986 : Sub (3) (b) is amended to confotrn the teni-
tofial scope of deposition notices , and subpoenas to the 100=mile provision of
Rule 45 (d), F R C .P as amended in 1985 [Re Older eff . 7-1-86] '

Sub (7) (a) is amended to require that the deposition be served upon the
attorney r ather: than filed in court . . See s . . 804 Al (6), [Re Order eff . 7-1-86]

Judicial Council Note, 1988: " Sub. . (4) (b) is amended to allow contact with
the court by telephone to obtain its ruling on any objection, on request of any
party and with the consent of the court.

Sub . (8) [created] allows any person to participate in a deposition by tele-
phone upon notice by any party unless good cause to the contrary is shown . .
[Re Order effective Jan . 1, 1988]

Highly placed state official who seeks protective older , should not be com-
pelled'to testify on deposition unless clear showing is made that deposition is
necessary to prevent prejudice or injustice. State v .. Beloit Concrete Stone Co
10 .3 ,W (2d) 506, - 309MOM) 28 (Ct , . App . . 1981) .

See note to ' 73 .0.3, citing State v . . Kielisch 123 W (2d) 125, 365 NW (2d) 904
(Ct App 1.985) .

804.06 Depositions upon written questions . (1) SERVING
QUESTIONS; NOTICE.'(a) After commencement of the action ,
any party may take the testimony of any person, including a
party, by deposition upon written questions:' The attendance
of witnesses may be compelled by subpoena as provided in s ..
805 . 07 The attendance of 'a party deponent or of an officer ;
director; or managing agent of a party may be compelled by
notice to him or , his attorney meeting the requirement s of s :
804„O5 (2) (a) The deposition of a person confined in prison
maybe taken only by leave of court on such terms as the cour t
prescribes; except when the person seeking to take thedeposi-
Lion is the state agency or officer ' to whose custody the
pr isoner has been committed.-

(b) A party desiring to take a deposition upon written
questions shall serve them upon - every, other, party with a
notice stating the name and address of the person who is to
answer them , if known , and if the name is not known, a
general description sufficient to identify the person or the
particular class or group to which the per son belongs, and the
name or descriptive title and address of the officer before
whom the deposition is to be taken . . A deposition upon
written questions may be taken of a public or private 'corpo-
ratiori or, a partnership ` or association or governmental
agency in accordance with s . 804 :. 03 (2) (e) .

(c) Within 30 days after the notice and written - questions
are served, a party may serve cross questions upon all other ,
parties:. Within 10 days after being se rved with cross ques-
tions, a -party may serve redirect questions upon all other
parties, "Within. 10 days after being served with ,redirect
questions, ,a party may serve recross questions upon all other '
parties . The court may -for cause shown. enlarge or, shorten
the, time .

(Z~ OFFICER IO TAKE RESPONSES AND PREPARE RECORD .. A :
copy of the notice and copies ofall questions served shall be
delivered by the party taking the deposition to the officer
designated in the notice,: who shall proceed promptly, in the
manner provided by s 804.05, either personally or by some-
one acting under , the officer's direction , to take the testimony
of the witness in response to the questions and to prepare,
certify, and file or mail the deposition to the clerk of the court
where the action is pending, attaching thereto the copy of the
notice and the questions received by the officer .

(3) NOTICE OF FILING .:` When the deposition ' is ` filed , the
person who has recorded the testimony shall promptly give
notice of the filing to all parties.,

History: ' Sup. Ct . Order, 67 W (2d) 6 '7l; 1975 c., 218

804.0.7 . Use of depositions in court proce ed ings . (1) USE of
DEPOSITIONS. At the trial or upon the hearing of a motion or
an;interlocutory proceeding, any part or all, of a deposition,
so far as admissible under the rules of evidence applied as
though the witness were then present and testifying, may bee
used against any party who was present or, represented at the
taking : of the deposition.n of who had reasonable notice
thereof, in accordance with any of the following provisions :

(a) Any., deposition may . be used by any <party for the
purpose of contradicting or impeachingg the testimony of
deponent as a witness

(b) The deposition of a party or of anyone who at the time
of taking the deposition was an officer, director, or managing
agent or employe or a person designated under s . 804,05 (2)
(e) of 804 .06 (1) to testify, on behalf of a public or private
corporation, partnership or association or, governmental
agency which is a party may be used by an adverse party for
any purpose

(c) The deposition of a witness other than a medical expert,
whether `or not a party, may be used by any party for any
purpose if the court finds : 1 .. that the witness is dead ; or 2 .. that
the witness is at a`greater distance than 30 miles from the
place of trial or, hearing, or is out of the state, and will not
return before the termination of the trial or hearing, unless it
appears that the absence of the witness was procured by the
party offering the deposition ; or 3' that the witness is unable
to attend or testify because of age, illness, infirmity, or
imprisonment; or 4, that the party offering the deposition has
been unable to procure the attendance of the witness by
subpoena; or 5 upon application and notice, that such
exceptional circumstances exist as to make it desirable, in the
interest of justice and with due regard to the importance of
presenting the testimony of witnesse§'orally in open court, to
allow the deposition to be used . . The deposition of a medical
expert may be used by any party for any purpose, without
regard to the limitations otherwise imposed by this
paragraph. ; .

(d) If,only part of a deposition is offered in evidence by a
party; an adverse party may require the party to introduce
any other part which ought in fairness to be considered with
the part introduced, and any party may introduce any other-
parts,,

(e) Substitution of parties pursuant to s. 803 ..1 .0 does not
affect the right to: use depositions previously taken ; and when
an action in any court of the United States or of any state has
been dismissed and another action involving the same subjectt
matter is afterward brought between the same parties or their
representatives or successors in interest, all depositions law-
fully taken in the former action may be used in the latter as if
originally taken therefor,

(2) OBJECTIONS ro AnMissisiLrrY. Subject to sub . (3) (c) and
to s.. 804.03 (2), objection;may be made at the trial or, hearing
to receiving in evidence any deposition or part thereof for any
reason which would require: the exclusion of the evidence if'
the witness were then present and testifying,,

(3) EFFECT OF ERRORS AND I1tREGULARIII ES IN DEPOSITIONS..
(a) As to notice All errors and irregularities in the notice for
taking a deposition are waived unless ;written objection is
promptly served upon the party giving the notice..

(b) As to :disqualification of officer, Objection to taking a
deposition because of disqualification of the officer before
whom it is to be taken is waived unless made before the taking
of the deposition .begins or as soon thereafter as the disquali-
fication becomes known or, could be discovered with reason-
able diligence,

(c) As to taking of deposition . 1, Objections to the compe-
tency of a witness or to thee competency, relevancy, or
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an interrogatory need not be answered until after designated
discovery has been completed or until a pretrial conference or
other later time.. ;

{̀$) • OPTION TO PRODUCE BUSINESS RECORDS. Where the
answer to an interrogatory may be derived or ascertained
from the business records of 'the party upon whom' the
interrogatory has been served or from an examination, audit
or- inspection of such business records, or from a compilation,
abstract or summary based thereon, and the burdenn of
deriving 'or ascertaining the answer is substantially the same
for- 3hepaety serving the interrogatory as for the party served,
it is a sufficient answer to such interrogatory to specify the
records From whichh the answer may be derived or ascertained
and to afford to the party serving the interrogatory reason-
able opportunity to examine,, audit . or inspect such records
and to make copies, compilations ; abstracts or, summaries .;

History: Sup . Ct . Order, 67 W (2d) 6'76; 1975 c. 218,
See note to 804 01, citing Vincent & Vincent, Inc .c v Spacek, 102 W (2d) 266,

306 NW (2d) 85 (Ct"App 1981).
The effective use of written interrogatories . Sc hoon e and Miner, 60 MLR

29,

804.09 Production of documents and things and entry
upon land for inspection and other purposes . (1) SCOPE,
Any party may serve on any other party a request (a) to
produce andpermit the party'making the request, or someone
acting, on the party's behalf, to inspect and copy, any desig-
nated documents (including writings, drawings, graphs,
charts, photographs, phono=records, and other data compila-
tions from which information can be ;obtained, translated, if"
necessary, by the respondent through detection devices into
reasonably usable form), or to inspect and copy, test, or
sample any tangible things which constitute or contain mat-
ters within the scope of s 804.01 (2) and whichh are in the
possession, custody or, control of the party upon whom the
request is served; or, (b) to permit entry upon designated land
or other property in the possession or control of the party
upon whom the request is served for, the purpose of inspection
and measuring, surveying, photographing, testing, or sam-
pling the, property or any designated object or operation
therein, within the scope of s . . 804..01' (2) .

_ (2) PROCEDURE, The request may, without leave of court,
be served' upon the plaintiff after, commencement of the
action"and upon any other party with or after service of the
summons and complaint upon that party,;` The request shall
specify a'easonable time, place,`and'manner of making the
inspection and performing the related acts The party upon
whom the request is 'served shall serve a written response
within 30 days after the service of the request, except that a
defendant may serve a response within 45 days after service of
the summons and complaint upon that defendant . . The court
may, allow a shorter or longer time . The response shall state,
with respect to each item or category, that inspection and
related activities will be permitted,as requested, unless the
requestis objected to, in which event the reasons for, objection
shall be stated., If objection is made to part of an item or
category, the part shall be specified . . The party submitting the
request may move for an order, under s .. 804.12 (1) with
respect to any objection to or other, failure to respond to the
request or, any part thereof , or any failure to permit inspec-
tion as r~equested .

(3) PERSONS NOT `PARTIES. This rule does not preclude an
independent action against a person not a party for produc-
tion of documents and things and permission to enter upon
land., ,

.

History: Sup ; Ct, ; Order, 6'7 W `(2d) 678; 1975 c, 218,

804.10 Physical and mental examination of parties ; in-
spection of medical documents. (1) When the mental or

materiality of testimony are not waived by failure to make
them before or during the taking of the deposition, unless the
ground of the objection is one which might have been
obviated or removed if presented, at that time . . .

2 . Errors and irregularities occurring at the oral examina-
tion in the manner of taking the deposition,, in the form of the
questions or answers, in the oath, or, affirmation, or in the
conduct of parties, and errors of any kind which might be
obviated; removed, or cured if' promptly presented, aree
waived unless seasonable objection thereto is made ., at the
taking of the deposition .

3 .r Objections to thee form of written questions submitted :
under s . : 804.0.6 are Waived unless served in writing upon thee
party propoundingthem within the time allowed for serving
the succeeding cross. or other questions and within 5 days
after service of the last questions authorize&

(d) As to completion and return of'deposition .. Errors and
irregularities in the manner, in which the testimony is tran-
scribed or the deposition is prepared, signed, certified, sealed,
indorsed, transmitted ; filed, or otherwise dealt with by the
officer under ss . 804.05 and 804,06 aree waived unless a
motion to suppress the deposition or some part,thereof is
made with reasonable promptness after such defect is, or with :
due diligence might have been,, ascertained .
History: Sup. . Ct . Order, 6'7 W(2d) 673 ; 1975c. . 218 ; Sup. . Ct Qcdet,'73 W

(2d) xxxi ; 1983 a 192; Sup Ct . Order, 130 W (2d) xici
Judicial Council Committee's Note, 1976: Section 804.07 (2) is taken fiom

F R C.P.'32 (b), The reference in sub. (2) to "sub. (3) (d)" is changed to read
"sub . (3) (c)" to corres p ond with subdivision (d) (3) in FR .CP 32 (b) . [Re
Order-- effective .J an 1 , 1977] .

Judicial Council Note, 1986: Sub .. (1) (e) is amended to reflect the fact that
depositions need not be filed except upon order' of the court, : See :s. .. 804,05 (7)
(a). [Re Order eff, 7-1-86],

Under (2) and (3) (c) 1, hearsay objection was not waived by failure to ob-
ject at deposition.. Strelecki v . Firemans Ins. .. Co, of Newark, 88 W (2d) 464„
276 NW-(2d) 794 (1979)

804:08 ~ Interrogatories to parties. (1) AVAILABILITY; PROCE -
vuxFS FOR USE. (a) Any party may serve upon any other, party
,Written interrogatories to'be answered by the part y_ of
if thee party served is a public or private corporation or a
partnership or'an association or- a governmental agency or 'a
state officer in an action arising out of the officer's perform-
ance of `employment; by any officer or agent, who shall
furnish such information as is available to the party . . ' `Inter-
rogatoiies may, without leave of court, be served upon the
plaintiff after commencement of the action and upon - any
other` party with or after service of the summons and com-
plaint upon that party,

(b) Each interrogatory shall be answered separately and
fully in writing under oath, unless it is objected to, in which
event the reasons for objection shall be stated in lieu of an
answer, The answers are to be signed-by the person making
them, and the objections signed by the attorney making them :,
The party upon whom the interrogatories have been served
shall serve a copy of the answers, and objections if any, within
30 days after the service of the interrogatories, except that a
defendant may serve answers or objections within 45 days
after service of the summons` and complaint uponn that
defendant. The court may allow a shorter or, longer time .
The party submitting -the interrogatories may move for an
arder, under s .-8U4 804,12 (1) with respect to any objection to or
other failure to answer an interrogatory,,

(2) SCOPE: USE AI TRIAL (a) IriteT'I'OgaLOT 7CS may relate to
any matters which can be inquired into under s: 804.01 (2)
and the answers may be used to the extent permitted by chs .
901 to 911,

(b) An interrogatory otherwise proper is not necessarily
objectionable merely because an answer, to the interrogatory
involves: an opinion or contention that relates to fact or the
application of law to fact, but the court may order- that such
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the action and upon any other party with or after service of
the summons and complaint upon that party .

(b) Each matter of which an admission is requested shall bee
separately set forth ,. The matter is admitted unless , within 30
days after service of the request, or within such shorter or
longer time as the court may allow, the party to whom the
request is directed ` serves upon the party requesting the
admission a written answer or objection addressed to the
matter ; signed by the party or attorney , but, unless the court
shortens the time , a defendant shalll not be required to serve
answers or objections before the expiration of 45 days after
service of the summons and complaint upon the defendant . If
objection is made , the reasons therefor shall be stated .. The
answer shall specifically deny the matter or set forth in detail
the reasons why the answering party cannot truthfully admit
or deny the matter ' . . . A denial shall fairly meet the substance of
the requested admission, and when good faith requires that a
party qualify an answer or deny only a part of the matter of
which an admission is requested, the party shall specify so
much of it as is true and qualify or deny the remainder . An
answering party may not give lack of ' information or knowl-
edge as a reason for failure oto admit or deny unless the party
states that he or, she had made reasonable inquiry and that the
information known or readily obtainable by the party is
insufficient to enable the party to admit or, deny .. A party who
considers that a matter of " which an admission has been
requested presents a genuine issuee for trial may not, on that
ground alone, object to the request ; the party may, subject to
s . . 804 12 (3) deny the matter or set forth reasons whyy the
party cannot admit or deny it,

(c) The party who has requested the admissions may move
to determine the sufficiency of the answers or objections .
Unless the court determines that an objection is justified, it
shall order that an answer be served . . If the court determines
that an answer does not comply with this section, it may order
either that the matter is admitted or that an amended answer
be served The court may , in lieu of these orders , determine
that final disposition of the request be made at a pretrial
conference or at a de signated time pr ior to tr i al .." Section
804.12 (1) (c) applies to the awardd of expenses , incurred in
relation to the motion ,

(2) EFFECT OF ADMISSION Any matter admitted under this
section is conclusively established unless the court on motion
permits withdrawal or amendment of thee admission . Subject
to s .. 802 .11 governing amendment of a pretr ial order, the
court may permit withdrawal or amendment when the pre-
sentation: ofthe meths of the action will be subserved thereby
and the party who obtained the admission fails to satisfy the
court that withdrawal or amendment will prejudice the part y
in maintaining the action or defense on the merits . Any
admission made -by a party under this section is for the
purpose of the pending action only and is not an admission
for- any other purpose nor may it be used against the party in
any other proceeding , :

History: Sup.. Ct. Order, 67 W (2d) 682 ; 1975 c. 218 ; 1977 c 447 s 210;
1983 a . 192 .

Court erredby allowing defendant to withdraw admission of liability,
Schmid v Olsen, ll I W (2d) 228, 330 NW (2d) 547 (1983).
Summar y judgment can be based , upon party's failure to respond to request

for admission, even where admission would. be dispositive of entice case.. Bank
of Two Rivers v Zimmer, 112 W (2d) 624, 334 NW (2d) 230 (19'83) ,

804.12 . Failure to make discovery; sanctions . (1) Moriox
FOR ORDER. COMPELLING DISCOVERY .. A party, upon reasonable
notice to other parties and all persons affected thereby, may
apply for an order compelling discovery, as follows :

(a) .Motion.. If a- deponent fails to answer a question
propounded or submitted under s . . 804.05 or, 804,06, or a
corporation or other entity fails to make a designation under

physical condition (including the blood group) of a party is in
issue, the court in which thee action is pending may order the
party to submit to a physical or mental examination .: The
order may be made on motion for cause shown and upon
notice to all parties and shalll specify the time, place, manner,
conditions and scope of the examination and the person or-
persons by whom it is to be made

(2) :Inany action brought to recover: damages for personal
injuries, the court may also order the claimant, upon such
terms as are,just,: to give to the other, party or any physician
named in the order-, within a specified time, consent and the
right to inspect any X-ray photograph taken in the course of
the diagnosis: or treatment of such claimant for the injuries for
which damages are claimed„ The court may also order such
claimant to give consent and the right to inspect and copy any
hospital, medical or other records and reports concerning the
injuries claimed and the treatment thereof.

(3) (a) No evidence obtained by an adverse party by a
court-ordered examination under sub. (1) or inspection under
sub. (2) shall be admitted upon the trial by reference or
otherwise unless true copies of all reports prepared pursuant
to such examination or inspection and received .d by such
adverse party have been delivered to the other, patty or- '
attorney not later than 10 days :after, the reports are received
by the adverse party. The party claiming damages shall
deliver to the adverse patty, in return for copies of reports
based on court-ordered examination or inspection, a true
copy of all reports of each person who has examined or
treated the claimant with respect to the injuries for, which
damages are claimed

(b) This subsection appliess to examinations made by
agreement of the parties, unless the agreement expressly
provides othertivise :. This subsection does not preclude dis-
covery of'a report of an examining physician or, thefaking of
a deposition of the physician in accordance with any other
statute

(4) Upon receipt of written authorization and, consent
signed by a person who has been the subject of medical care
or treatment, or in case of the death of such per son, signed by
the personall representative or by the beneficiary ofan insur-
ance policy on the person's life, the physician or other person
having custody of any medical or hospital records or- reports
concerning such care or treatment, shall forthwith permit the
person designated in such authorization to inspect and copy
such records and reports . Any person having custody of such
records and reports who unreasonably refuses to comply with
such authorization shall be liable to the party seeking the
records or reports for the'ceasonable and necessary costs of
enforcing the party's right to discover .
HHistory :' ' S up : Ct : Order, 67 W (2d) 680;' 1 975 c. 2 1 8:."
Although personal inj u ry claimant's coun sel attended stipu lated indepen-

dent medical examinatio n wit ho ut court order or defendant's knowledge, trial
court d id not abuse discretio n in refusing to limit cross-examination of" the
physician since p resence of counsel was not prejudicial and cour t order co uld
have been obtained :under Whanger guideli nes . K arl v Employers Ins, of
Wausa u, 78 W (2d) 284,254 NW (2d ) 255,

'M edical` records discovery in Wisconsi n personal inj ury litigation ,, 1974
WLR 524,

804.11 Requests for admission . (1) REQUEST FOR anMns-
siox: (a) A party may serve upon any other party a written
request for the admission, for purposes of the pending action
only,, of the truth of any matters within the scope of s .. 804.01
(2); set forth in the requestt that relate to statementss or
opinions of fact or- of the application of law to fact, including
the genuineness of any documents described in the request,
Copies of documents shall be served with the request unless
they have been or are otherwise furnished or, made available
for inspection and copying The request may, without leave
of court, be served upon the plaintiff after commencement of
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s.. 804.05 (2) (e) or 804,06 (1), or, a party fails to answer an
interrogatory submitted under s .. 804,08, or, if a party, in
response to a request for inspection submitted under s .
804 .09, fails to respond that inspection will be permitted as
requested or fails to permit inspection as requested, the
discover ing party may move for an order compelling an
answer, or, a designation, or an order compelling inspection in
accordance with the request ., When taking a deposition on
oral examination, the proponent of " the question may com-
plete or adjourn the examination before he or she applies for
an order „ If' the court denies the motion in whole or in part, it
may make such protective order as it would have been
empowered to make on a motion made pursuant to s . . 804 .01
(3) .

(b) Evasive or incomplete answer.. For purposess of' this
subsection an evasive or incomplete answer is to be treated as
a 'failure to answer .

(c) Award of expenses of motion . 1 . If the motion is granted,
the court shall, after' opportunity for hear ing, require the
patty or deponent whose conduct necessitated the motion or
the party or, attorney advising such conduct or both of'them
to pay to the moving party the reasonable expenses incurred
in obtaining the older; including attorney's fees, unless the
court finds that the opposition to the motion was substan-
tially , justified or that other circumstances make an award of
expenses unjust..

2 . . If the motion is denied, the court shall , after opportunity
for hearing, require the moving party or the attorney advising
the motion or both of them to pay to the party or deponent
who opposed the motion the reasonable expenses incurred in
opposing the motion , including attorney's fees , unless the
court finds that the making of the motion was substantially
justified or that other circumstances make an award of
expenses unjust. .

3 .. If the motion is granted in part and denied in part, the
court may apportion the, reasonable expenses incurred in
relation to the motion among the parties and persons in a , just
manner . :

(2) FAILURE TO, coMPLY .wrrx ORDER, (a) If a party or' an
officer, director , or- managing agent of a party or a person
designated under s „ 804:05 (2) (e) or 804.06 (1) to testify on
behalf of a party fails to obey an order to provide or permit
discovery, including an order made <under, sub.. (1)) ox s..
804 ,10; the court in which the action is pending may make
such orders in regard to the failu r e as are ,just , and among
others the following: ,

1 :. An order that the matters regarding whichhthe order was
made or any other designated facts shall be taken to be
established fo r the purposes of the action in accordance with

,the claim of the party obtaining the order;
2. An order refusing to allow the disobedient party to

support or oppose designated claims or defenses, or prohibit-
ing the disobedient party from introducing designated mat-
ters in evidence ;

3 _An order striking out plead ings or parts thereof , or
staying further proceedings until the order , is obeyed, or
dismissing the action or proceeding or any part thereof, or
rendering a ,judgment,t by default against the disobedient
party;

4 In lieu of any of the foregoing orders or in addition
thereto , an order treating as a contempt of court the failure to

: obey any orders except an order to submit to a physical or-
mental examination.

(b) In lieu of any of the foregoing orders or in addition
thereto , the court shall require the party failing to obeyy the
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order or the attorney advising the party or, both to pay the
reasonable expenses, including attorney's fees, caused by the
failure, unless the court finds that the failure was substan-
tial ly ;justified or, that other circumstances make an award of
expenses unjust..

: ;($) EXPENS E S ON FAILURE TO ADMIT,, If a party fails to admit
the genuineness of any document or the truth of any matter as
requested under s . 804 . .11, and if the party requesting the
admissions thereafter proves the genuineness of the docu .-
ment or the truth of the matter, the requesting party may
apply to the court for an order requiring the other party to
pay the requesting party the reasonable expenses incurred in
the making of that proof, including reasonable attorney's
fees .. The court shall make the order unless it finds that (a) the
request was held objectionable pursuant to sub . (1); or (b) the
admission sought was of no substantial impor tance, or (c) the
party failing to admithad reasonable ground to believe that
he or she might prevail on the matter, or (d) there was other
good reason for the failure to admit ..

(4 ) FAILURE OF PARTY TO ATTEND AT OWN DEPOSITION OR
SERVE ANSWERS TO INTERROGATORIES OR RESPOND TO REQUEST
FOR INSPECTION OR SUPPLEMENT RESPONSES . If a party or an
officer; director, or managing agent of a party or a person
designated under s. 804..05 (2) (e) or 804,06 (1) to testify on
behalf of a partyy fails (a) to appear, before the officer who is to
take the party's deposition, after being served with a proper
notice, or (b) to serve answers or objections to interrogatories
submitted under s_804 .08, after proper, service of the inter-
rogatories, or (c) to serve a written response to a request for
inspection submitted under s . . 804 09, after proper service- of
the request, or (d) seasonably to supplement or amend a
response when obligated to do so under s . . 804 .01 (5), the
court in which the action is pending on motion mayy make
such orders in regard to the failure as axe ,just, and among
others, it may take any action authorized under, sub . . (2) (a) 1,
2 and 3 . . In lieu of'any order or in addition thereto, the court
shall require the party : failing to act or the attorney advising
the party or both to payy the reasonable expenses, including
attorney's fees,: caused by the failure, unless the court finds
that the failure- was substantially justified or that other
circumstances make an award of expenses unjust . . The failure
to act described in this subsection may not be excused on the
ground that the discovery sought is objectionable unless the
party failing to act has applied for a protective order as
provided by s . . 804.01 (3) . .

(5) TELEPHONE BEARINGS . Motions under this section may
be heard as prescribed in s .. 807 ..13

History: Sup : Ct . Order, 67 W (2d) 684 ;- 1 9'75 c 94 s 3 ; 1975 c .. 200, 218;
S up .. Ct Order, 1 4 1 W (2d) xxii .

Judicial Council Note, 1988: Sub . (5) [created] allows discovery motions to
be head by telephone co n ference, [Re O rder, effective :Jan .' 1, 1988]

Ifimposed so le ly for failure to obey court-order, without evide n ce of bad
faith or no merit, the sanctions of (2) (a) deny due process . . Dubman v North
Shore B ank, 75 W (2 d) 597, 249 NW (2 d) 797 .' "
Defe nda n ts fail ure to produce subpoenaed documents did not re lieve plain-

6ffo€obligation to make prima facie case Paulsen Lumber, Inc .c v, Anderson,
9 1 W (2d) 692, 283 NW (2d) 580 ( 1 979) ._
See note to 655 . . 1 '7, citing Mazurek v.. Miller, 100 W (2d) 426, 303 NW (2d)

122 (Ct , . App . 198 1 ). .
A lth o ugh plaintiff' failed in duty to disclose ,expert's identity, defendant

failed to show h ards hip which would justify exclud ing expert's testimony ..
Jenzake v . City of' Brookfield, . 108 .W (2d) 537, 322 N W (2d) 516 (Ct. App,.
1982), ,
Cou rt exercised proper discretion in dismissing claim where claimants failed

toprovide responsi ve an swers to interrogatories, where they engaged in dila-
tory conduct and where there was no justification for claimant's failure to ap-
pear and produce documen ts at depositions .. . . Englewood Apartments Pat met-
ship v Grant &Co .. 1 1 9 W (2d) 34, 349 NW (2d)'716 (Ct. App. . 1984)..
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