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'SUBCHAPTER I
GENERAL PROVISIONS

440.01  Definitions. (1) In chs. 440 to 459, unless the context
requires otherwise:

(a) “Department” means the department of regulation and
licensing.

(b) “Grant” means the substantive act of an examining

board, section of an examining board or the department of

approving the applicant for credentialing and the preparing,
executing, signing or sealing of the credentialing.

(c) “Issue” means the procedural act of the department of

transmitting the credential to the person who is credentialed.

(d) “Limit”, when used in reference to limiting a credential,
means to impose conditions and requirements upon the
holder of the credential, and to restrict the scope of the
holder’s practice.

(dm) “Renewal date” means the date on which a credential
expires and before which it must be renewed for the holder to
maintain without interruption the rights, privileges and au-
thority conferred by the credential.

(e) “Reprimand” means to publicly warn the holder of a
credential.

{f) “Revoke”, when used in reference to revoking a creden-
tial, means to completely and absolutely terminate the cre-
dential and all rights, privileges and authority previously
conferred by the credential.

(g) “Secretary” means the secretary of regulation and
licensing.

(h) “Suspend”, when used in reference to suspending a
credential, means to completely and absolutely withdraw and
withhold for a period of time all rights, privileges and
authority previously conferred by the credential.

(2) In this subchapter:

(a) “Credential” means a license, permit, or certificate of
certification or registration that is issued under chs. 440 to
459.

(b) “Credentialing” means the acts of an examining board,
section of an examining board or the department that relate
to granting, issuing, denying, limiting, suspending or revok-
ing a credential.

(c) “Examining board” includes the board of nursing,

(d) “Reciprocal credential” means a credential granted by
an examining board, section of an examining board or the
department to an applicant who holds a credential issued by a
governmental authority in a jurisdiction outside this state
authorizing or qualifying the applicant to perform acts that
are substantially the same as those acts authorized by the
credential granted by the examining board, section of the

examining board or department.

History: 1977 ¢ 418; 1979 ¢. 34, 1979 ¢ 175s 53; 1979 ¢. 221 s 2202 (45),
1991 a. 39

Procedural due process and the separation of functions in state occupa-
tional licensing agencies. 1974 WLR 833

440.02 Bonds. Members of the staff of the department who
are assigned by the secretary to collect moneys shall be
bonded in an amount equal to the total receipts of the
department for any month.

440.03 General duties and powers of the department. (1)
The department may promulgate rules defining uniform
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procedures to be used by the department, the real estate
board, the real estate appraisers board and all examining
boards attached to the department for receiving, filing and
investigating complaints, for commencing disciplinary pro-
ceedings and for conducting hearings.

(1m) The department may promulgate rules specifying the
number of business days within which the department or any
examining board in the department must review and make a
determination on an application for a permit, as defined in s.
560.41 (2), that is issued under chs. 440 to 459.

(2) The department may provide examination develop-
ment services, consultation and technical assistance to other
state- agencies, . federal agencies, counties, cities, villages,
towns, national or regional organizations of state credential-
ing agencies, similar credentialing agencies in other states,
national or regional accrediting associations, and nonprofit

‘organizations. The department may charge a fee sufficient to
reimburse the department for the costs of providing such
services. In this subsection, * nonptoﬁt organization” means
a nonprofit corporation as defined in s. 181.02.(4) and an
organization exempt from tax under 26 USC 501.

(3) If the secretary-reorganizes the department, no modifi-
cation may be made in-the powers and responsibilities of the
examining boards attached to the department under s.
15405.

(4) The department -may issue subpoenas for the attend-
‘ance of witnesses and the production of documents or other
materials - prior to the commencement of disciplinary
proceedings. '

(5) The department may investigate allegations of negli-
gence by physicians licensed to practlce medicine and surgery
under ch. 448.

(6) The department shall have access to any information
contained in the reports filed with the medical examining
board and the board of nursing under s."655.045, as created
by 1985 Wisconsin Act 29, and s. 655.26.

(7) The department shall establish the style, content and
format of all credentials. Upon request of any person who
holds a credential and payment of a $10 fee, the department
may issue a wall certificate signed by the governor.

(8) The department may promulgate rules requiring hold-
érs of certain credentials to do any of the following:

(a) Display the credential in a conspicuous place in the
holder’s office or place of practice or business, if the holder is
not required by statute to do'so.

(b) ‘Post a notice in a conspicuous place in the holder’s

“office or place of practice or business describing the proce-
dures for filing a complaint against the holder:

(9) The department shall include all of the following with
each biennial budget request that it makes under s. 16.42:

(a) A recalculation of the administrative and enforcement
costs of the department that are attributable to the regulation
of each occupation or business under chs. 440 to 459 and that
are included in the budget request.

(b) A recommended change to each fee specified under s.
440.05 (1) for an initial credential for which an examination is
not required, under:s. 440.05 (2) for a reciprocal credential
and under s. 440.08 (2) (a) for a credential renewal if the
change is necessary to reflect the approximate administrative
and enforcement costs of the department that are attributable
to the.regulation of the particular occupation or business
during the period in which the initial or reciprocal credential
or credential renewal is in effect.

History: 1977 ¢ 418 ss 24, 792;'1979 c. 34, 221, 337; 1981 ¢ 94; 1985a. 29,
340:°1989°a 31,340; 1991 a_ 39.

440.035, General duties of examining boards. Each exam-
ining board attached to the department shall:

DEPARTMENT OF REGULATION AND LICENSING 440.04

(1) Independently exercise its powers, duties and functions
prescribed by law with regard to rule-making, credentialing
and regulation.

(2) Be the supervising authority of all personnel, other than
shared personnel, engaged in the review, investigation or
handling of information regarding qualifications of appli-
cants for credentials, examination questions and answers,
accreditation, related investigations and disciplinary matters
affecting persons who are credentialed by the examining
board, or in the establishing of regulatory policy or the
exercise of administrative discretion with regard to the quali-
fications or discipline of applicants or persons who are
credentialed by the examining board or accreditation.

(3) Maintain, in conjunction with their operations, in
central locations designated by the department, all records of
the examining boards pertaining to the functions indepen-
dently retained by them.

{4) Compile and keep current a register of the names and
addresses of all persons who are credentialed to be retained
by the department and which shall be available for public
inspection during the times specified in s. 230.35 (4) (a).

History: 1977 ¢ 418 ss. 25, 793,929 (41); 1979-¢c. 325. 92 (1); 1979 ¢. 34;
1989 a. 56 s. 259; 1991 a_ 39.

440.04  Duties of the secretary. The secretary shall:

(1) Centralize, at the capital and in such district offices as
the operations of the department and the attached examining
boards require, the routine housekeepmg functions required
by the department and the examining boards.

(2) Provide the bookkeepmg, payroll, accounting and
personnel adv1sory services required by the department and
the legal services, except for representation in court proceed-
ings and the preparation of formal legal opinions, required by
the attached examining boards.

(3) Control the allocation, disbursement and budgeting of
the funds received by the examining boards in connection
with their credentialing and regulation.

(4) Employ, assign and reassign such staff as are required
by the department and the attached examining boards in the
performance of their functions.

(5) With the advice of the examining boards:

(a) Provide the department with such supplies, equipment,
office space and meeting facilities as are required for the
efficient operation of the department.

(b) Make all arrangements for meetings hearings and
examinations.

() Provide such other services as the examining boards
request.

.(6) Appoint outside the classified service an administrator
for any division established in the department and a director
for any bureau established in the department as authorized in
s. 230,08 (2). The secretary may assign any bureau director
appointed in accordance with this subsection to serve concur-
rently as a bureau director and a division administrator.

(7) Unless otherwise specified in chs. 440 to 459, provide
examination development, administration, research and eval-
uation services as required.

(8) Collect data related to the registration of speech-
language pathologists and audiologists under subch. III of
ch. 459 and, on January 15, 1993, report the data and
recommendations on whether the licensure of speech-
language pathologists and audlologxsts under subch. II of ch.
459 is appropriaté to the chief clerk of each house of the
legislature for distribution in the manner provided under s.
13.172 (2).

Hlstory 1977 ¢. 418's. 26; 1979c. 34: 1981 ¢ 20; 1985 a. 29; 1987 a. 27; 1989
a 316; 1991 a. 39.
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440.045 Disputes. Any dispute between an examining
board and the secretary shall be'arbitrated by the governor or
the governor’s designee after consultation with the
disputants.

History: 1977 c. 418 s. 27; 1979 ¢ 34.

Relationship between department cosmetology examining board and gov-
ernor discussed. 70 Atty Gen 172,

440.05 Standard fees. The following standard fees apply to
all initial credentials, except as provided in ss. 440.41, 440.51,
442.06, 444.03, 444.05, 444.11, 449.17, 449.18, 459.33 and
459.46:

(1) Examination: The fee for examination for the initial
credential shall be an amount equal to the actual cost of the
examination, as determined by the department, but not less
than the applicable fee specified under s. 440.08 (2) (a). The
initial credential shall be granted to applicants upon success-
ful completion of the examination and upon completron of
other applicable requirements. If an examination is not
required, the initial credential shall be granted upon payment
of the apphcable fee specified under s. 440.08 (2) (a) if the
applicant is otherwise qualified. -

(2) Reciprocal credential: $50.

(6) Apprentice, journeyman, student or temporary creden-
tial: $10. , .

(7) Replacement of lost credential, name or address change
on credential, issuance of duplicate credential or transfer of
credential: $5.

(9) Endorsement of persons who are credentraled to other

states: $10.

History: 1977 c. 29, 418; 1979 c. 34; 1979 c. 175 5. 53; 1979 ¢. 221 s. 2202
(45); 1983 a. 27; 1985 a. 29; l987a 264, 265, 329, 399, 403; 1989 a. 31; 229, 307,
316, 336, 340, 341 359; 1991 a. 39, 269, 278 315.

440.06 . Refunds and reexaminations. The secretary may
establish uniform procedures for refunds of fees paid unders.
440.05 or 440.08 and uniform procedures and fees for reex-

aminations under chs. 440 to 459.
History: 1977 ¢. 418; 1979 ¢ 1755.53; 1979 c: 221 5. 2202 (45); 1991 a. 39,

440.07: Examination standards and services. (1) In addi-
tion to the standards specified in chs. 440 to 459, examina-
tions for credentials shall reasonably relate to the skills likely
to be needed for an applicant to practice in this state at the
time of examination and shall seek to determine the appli-
cant’s preparedness to exercise the skills.

(2) The department or examining board having authority
to credential applicants may do any of the following;

(a) Prepare, administer and grade examinations.

(b) Approve, ifi whole or in part, an examination prepared,
administered and graded by a test service provider.

(3) The department may charge a fee to an applicant for a
credential who fails an examination required for the creden-
tial and requests a review of his or her examination results.
The fee shall be based on the cost of the review. No fee may be
charged for-the: review unless the amount of the fee or the
procedure for determining the amount of the fee is specified

in rules promulgated by the department.
History: 1987 a: 27; 1991 a. 39

440.08 Credential renewal. (1) NOTICE OF RENEWAL. The
department shall mail a notice of renewal to the last address
provided to the department by each holder of a credential at
least 30 days prror to the renewal daté of the credential.
Failure to receive a notice of renewal is not a defense in any
drscrplrnary pr oceeding against the holder or in any proceed-
ing against the holder for practicing without a credential.
Failure to receive a notice of renewal does not relieve the
holder from the obligation to pay a penalty for late renewal
under sub. (3).
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(2) RENEWAL DATES, FEES AND APPLICATIONS. (a) Except as
provided in par. (b) and in ss. 440.42, 440.43, 440.44, 440.51,
442.04, 442.06, 444.03, 444.05, 444.11, 448.065, 449.17,
449.18, 459.24, 459.33 and 459.46, the renewal dates and
renewal fees for credentials are as follows:

1. Accountant, certified public: January 1 of each even-
numbered year; $43.

2. Accountant, publrc January 1 of each even-numbered
year; $43.

3. Accounting corporatron or partnershrp January 1 of
each even-numbered-year; $39.

4. Acupuncturist: July 1 of each odd-numbered year; $39.

5. Aesthetician: July 1 of each odd-numbered year; $39.

6. Aesthetics establrshment July 1 of each odd-numbered
year; $39.

7. Aesthetics instructor:
year; $39.

8. Aesthetics school: July 1 of each odd numbered year;
$39.

9. Aesthetics specialty schook
numbered year; $39.

10. Animal technician: January 1 of each even-numbered
year; $39.

10r. Appraiser, real estate, certified residential: July 1 of
each odd-numbered year; $39.

11. Appraiser, real estate, certified general: July 1 of each
odd-numbered year; $39.

12. Appraiser, real estate, licensed: July 1 of each odd-
numbered year; $39.
- 13. Architect: August 1 of each even-numbered year; $41.

14. Architectural or engineering corporation: February 1
of each even-numbered year; $39,

16, Barbering or cosmetology establrshment.
each odd-numbered year; $44,

17. Barbering ‘ot cosmetology instructor:
odd-numbered year; $50.

18. Barbering or cosmetology manager
odd-numbered year; $41.

19. Barbering or cosmetology school: July 1 of each odd-
numbered year; $39.

20, Barber or cosmeto’logist: Tuly 1 of each odd-numbered
year; $41.

21, Cemetery authorrty January 1 of each odd-numbered
year; $39. , ‘

22, Cemetery preneed seller:
numbered year; $39.

23. Cemetery. salesperson:
numbered year; $39.

24.-Chiropractor: January 1 of each odd-numbered year;
$98.

25. Dental hygremst
year; $39.

26. Dentist: October 1 of each odd-numbered year; $75.

27. Designer of engineering systems: February 1 of each
even-numbered year; $39. v

28. Drug distributor: June 1 of each even-numbered year;
$39.

29. Drug manufacturer:
year; $39.

30. Electrologist: July 1of each odd-numbered year; $50.

31. Electrology establrshment July 1 of each odd-
numbered year; $39.

32. Electrology instructor:
year; $39.

33, Electrology school: July 1 of each odd-numbered year;
$39. .

July 1 of each odd-numbered

July 1 of each odd-

July 1 of
. July 1 of each

July 1 of each

January 1 of each odd-

January 1 of each odd-

October 1 of each odd-numbered

June 1 of each even-numbered

July 1 of each odd-numbered
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34. Electrology specialty school: July 1 of each odd-
numbered year; $39.
" 35. Engineer, proféssional:
numbered year; $40.
36. Funeral director: January 1 of each even-numbered
year; . $64.
37. Funeral establlshmcnt June 1 of each odd-numbered
year; $39.
. 38, Hearing instrument specialist:
even-numbered year; $103.
39. Land surveyor: February 1 of each even-numbered
year; $54.
:40. Loan originator:
year; $90. .
41..Loan solicitor: January ! of each odd numbered year;
$241. -
42. Manicuring establishment:
numbered year; $39.
43. Manicuring instructor:
year; $39.
44. Mamcurmg school July 1 of each odd-numbered year;
$39. »
45. Mamcurmg specxalty school:
numbered year; $39. -
" 46. Manicurist: Ju_ly‘l of each odd-numbered year; $39.
. 46m. Marriage and family therapist: July 1 of each odd-
numbered year; $39. . -
. NOTE: Subd. 46m is created eff. 5-1-93 by Wis. Act 160.
147, Moxtgage banker: January 1 of each odd-numbered
year; $212. . .
48. Nurse hcensed pract1cal
numbered year; $41.
_49. Nurse, registered: March 1 of each even -numbered
year $42.
50. Nurse-midwife: March 1 of each even-numbered year;
$39. '
51.- Nursing home administrator:
numbered year; $57.
52. Occupational therapist:
numbered year; $39..
:53.:Occupational therapy assistant: November 1 of each
odd-numbered year; $39.
54. Optometnst January 1 of each even-numbered year;
$68.
55. Pharmacist: June 1 of each even-numbered year; $82.
56.-Pharmacy: June 1 of each even-numbered year; $39.
57. Phys:cal theraplst November 1 of each odd-numbered
year; $40. ,
58. Physician: ‘November 1 of each odd numbexed year;
$116.
59.. Physician’s ‘ assistant:
numbered year; $44.-
60. Podiatrist: November 1 of each odd-numbered year;
$47. '
61, Private detective: September 1 of each even-numbered
year; $153.
62. Private detective agency: September 1 of each even-
numbered year; $39. ,
63. Private practice school psychologist: ‘October 1 of each
odd-numbered year; $59.
~63m Professional counselor July 1 of each odd numbered

year; $39. ~
NOTE: Subd. 63m is created eff 5-1-93 by 1991 Wis. Act 160.

64. Psychologist: October 1 of each odd numbered year;
$78 e
65. Real estate broker:
year; $79.

August 1 of each even-

February 1 of each
‘January 1 of each odd-numbered

July 1 of each odd-

.July 1 of each odd-numbered

July 1 of each odd-

May 1 of each odd-

July. 1 of each even-

November 1.of each odd-

November 1 of each odd-

January l of each odd-numbered
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66. Real estate corporation or partnership: January 1 of
each odd-numbered year; $49.

67. Real estate salesperson:
numbered year; $59.

68. Respiratory care practitioner:
odd-numbered year; $39.

68d. Social worker: July 1 of each odd-numbered year;

$39.
NOTE: Subd. 684 is created eff. 5-1-93 by 1991 Wis. Act 160.

68h. Social worker, advanced practice: July I of each odd-

numbered year; $39.
NOTE: Subd. 68h is created eff. 5-1-93 by 1991 Wis. Act 160.

68p. Social worker, independent: July 1 of each odd-

numbered year; $39.
NOTE: Subd. 68p is created eff. 5-1-93 by 1991 Wis. Act 160.

68t. Social worker, independent clinical: July 1 of each

odd-numbered year; $39.
NOTE: Subd. 68t is created eff. 5-1-93 by 1991 Wis. Act 160.

69. Time-share salesperson: January 1 of each odd-
numbered year; $39.

70. Veterinarian: January 1 of each even-numbered year;
$7s.

-(b) The renewal fee for an apprentice, journeyman, student
or temporary credential is $10. The renewal dates specified in
par. (a) do not apply to apprentice, ]oumeyman student or
temporary credentials.

(c) Renewal applications shall be submitted to the depart-
ment on a form provided by the department and, except as
provided in sub. (3), shall include the applicable renewal fee
specified in pars. (a) and (b).

(3) LATE RENEWAL. (a) Except as provided in rules promul-
gated under par. (b), if the department does not receive an
application to renew a credential before its renewal date, the
holder of the credential may restore the credential by pay-
ment of the applicable renewal fee specified in sub. (2) (a) and
by payment of the following amount:

1. If the application is received by the department less than
30 days after the renewal date, $5.

2. If the application is received by the department 30 days
or more after'the renewal date, $25.

(b) The department or the interested examining board, as
appropriate, may promulgate rules requiring the holder of a
credential who fails to renew the credential within 5 years
after its renewal daté to complete requirements in order to
restore the credential, in addition to the applicable require-
ments for renewal established under chs. 440 to 459, that the
department or examining board determines is necessary to
protect the public health, safety or welfare. The rules may not
require the holder to complete educational requirements or
pass examinations that are more extensive than the educa-
tional or examination requirements that must be completed
in order to obtain an initial credential from the department or
the examining board.

© (4) DENIAL OF CREDENTIAL RENEWAL. If the department or
the interested examining board, as appropriate, determines
that an applicant for renewal has failed to comply with sub.
(2) (¢) or (3) or with any. other applicable requirement for
renewal established under chs. 440 to 459 or that the denial of
an application for renewal of a credential is necessary to
protect the public health, safety or welfare, the department or
examining board may summarily deny the application for
renewal by mailing to the holder of the credential a notice of
denial that includes a statement of the facts or conduct that
warrant the denial and a notice that the holder may, within 30
days after the date on which the notice of denial is mailed,
have the denial reviewed at a hearing before the department

or examining board.
History: 1991 a. 39 ss 3305, 3313; 1991 a 78, 160, 167, 269, 278, 315.

January 1 of each odd-

November 1 of each
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440.11 Change of name or address. (1) An applicant for or
recipient of a credential who changes his or her name or
moves from the last address provided to the department shall
notify the department in writing of his or her new name or
address within 30 days of the change.

(2) The department or any examining board or board in
the department may serve any process, notice or demand on
the holder of any credential by mailing it to the last-known
address of the holder as indicated in the records of the
department, examining board or board.

(3) Any person who fails to comply with sub. (1) shall be
subject to a forfeiture of $50.

History: 1987 a. 27; 1991 a. 39.

440.20 Disciplinary proceedings. (1) Any person may file a
complaint before the department or any examining board or
board in the department and request the department, examin-
ing board or board to commence disciplinary proceedings
against any holder of a credential.

(2) Any person who in good faith testifies before the
department or any examining board or board in the depart-
ment or otherwise provides the department or any examining
board or board in the department with information concern-
ing possible unprofessional conduct, negligence in treatment
or any other violation by a person holding a credential is
immune from civil liability for his or her acts or omissions in
testifying or otherwise providing such information. The good
faith of any person specified in this subsection shall be
presumed in any civil action and an allegation that such a
person has not acted in good faith must be proven by clear
and convincing evidence.

(3) The burden of proof in disciplinary proceedings before
the department or any examining board or board in the
department is a preponderance of the evidence.

{4) In addition to any grounds for discipline spe01ﬁed in
chs. 440 to 459, the department or appropriate examining
board or board in the department may reprimand the holder
of a credential or deny, limit, suspend or revoke the credential
of any person who intentionally violates s. 146.024 (2) or
intentionally discloses the results of a blood test in violation
of s. 146.025 (5) (a)-or (5m).

History: 1977 ¢. 418; 1979 . 34; 1985 a. 29; 1989 a. 31, 201; 1991 a. 39.

Constitutionality of (3) upheld. Gandhi v. Medical Examining Board, 168
W (2d) 299, 483 NW (2d) 295 (Ct. App. 1992).

See note to 452.10, citing 68 Atty. Gen. 30..

‘“Preponderance of the evidence” burden .of proof under (3) does not vio-
late due process rights of licensee. 75- Atty. Gen. 76.

440.21 Enforcement of laws requirlng credential. (1) The
department may conduct’ investigations, hold hearings and
make findings ‘as to whether a person has engaged in a
practice or used a title without a credential required under
chs. 440 to 459.

(2) If, after holding a public hearing, the department
determines that a person has engaged in a practice or used a
title without a credential required under chs. 440 to 459, the
department may issue a special order enjoining the person
from the continuation of the practice or use of the title.

(3) In lieu of holding a public hearing, if the department
has reason to believe that a person has engaged in a practice
or used a title without a credential required under chs. 440 to
459, the department may petition the circuit court for a
temporary restrammg order or an injunction as provided in
ch. 813.

(4) (a) Any person who vxolatcs a-special order -issued
under sub. (2) may be required to forfeit not more than
$10,000 for each offense. Each day of continued violation
constitutes a separate offense. The attorney general or any
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district attorney may commence an action in the name of the
state to recover a forfeiture under this paragraph.

(b) Any person who violates a temporary restraining order
or an injunction issued by a court upon a petition under sub.
(3) may be fined not less than $25 nor more than $5,000 or
imprisoned for not more than one year in the county jail or

both.
History: 1991 a 39.

440.22 Assessment of costs. (1) In this section, “costs of
the proceeding” means the compensation and reasonable
expenses of hearing examiners and of prosecuting attorneys
for the department or examining board, a reasonable dis-
bursement for the service of process or other papers, amounts
actually paid out for certified copies of records in any public
office, postage, telephoning, adverse examinations and depo-
sitions and copies, expert witness fees, witness fees and
expenses, compensation and reasonable expenses of experts
and investigators, and compensation and expenses of a
reporter for recording and transcribing testimony.

(2) In any disciplinary proceeding against a holder of a
credential in which the department or an examining board or
board in the department orders suspension, limitation or
revocation of the credential or reprimands the holder, the
department, examining board or board may, in addition to
imposing discipline, assess all or part of the costs of the
proceeding against the holder. Costs assessed under this
subsection are payable to the department. ‘

(3) In addition to any other discipline imposed, if the
department, examining board or board assesses costs of the
proceeding to the holder of the credential under sub. (2), the
department, examining board or board may not restore,
renew or otherwise issue any credential to the holder until the
holder has made payment to the department under sub. (2) in

the full amount assessed.
History: 1987 a. 27; 1991 a. 39.

440.23 Cancellation of credential; reinstatement. (1) If the
holder of a credential pays a fee required under s. 440.05 (1)
or (6), 440.42 (1), 440.43 (1), 440.44 (1), 444.03, 444.05,
444.11,459.24 (5) or (6)(c), 459.28 (1), 459.32(3) or 459.46 (2)
(b) by check and the check is not paid by the bank upon which
the check is drawn, the department may cancel the credential
on or-after the 60th day after the department receives the
notice from the bank, subject to sub. (2).

(2) At least 20 days before canceling a credential, the
department shall mail a notice to the holder of the credential
that informs the holder that the check was not paid by the
bank and that the holder’s credential may be canceled on the
date determined under sub, (1) unless the holder does all of'
the following before that date:

(a) Pays the fee for which the unpaid check was issued.

(b) If the fee paid under par. (a) is for renewal and the
credential has expired, pays the applicable penalty for late
renewal specified in s. 440.08 (3).

(c) Pays the charge for an unpaid draft established by the
depository selection board under s. 20.905 (2). »

(3) Nothing in sub. (1) or (2) prohibits the department
from extending the date for cancellation to allow the holder
additional time to comply with sub. (2) (a) to (c).

(4) A cancellation of a credential under this section com-
pletely terminates the credential and all rights, privileges and
authority previously conferred by the credential.

~(5) The department imay reinstate a credential that has
been canceled under this section only if the previous holder
complies with sub. (2) (a) to (c) and pays a $30 reinstatement

fee.
History: 1989 a. 31; 1991 a 39, 189, 269, 278, 315.
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440.25 Judicial review. The department may seek judicial
review under ch. 227 of any final disciplinary decision of the
medical examining board. The department shall be repre-
sented in such review proceedings by an attorney within the
department. Upon request of the medical examining board,
the attorney general may represent the board. If the attorney
general declines to represent the board, the board may retain
special counsel which shall be paid for out of the appropria-

tion under s. 20.165 (1) (g).
 History: l985}’a '340.

SUBCHAPTER 11
‘PRIVATE DETECTIVES

440.26 Private detectives, investigators and security per-
sonnel; licenses and permits. (1) LICENSE OR PERMIT RE-
QUIRED: No person may advertise, solicit or engage in the
business of operating a private detective agency, or act as a
private detective, investigator, special investigator or private
security person, or act as a supplier of private security
personnel, or solicit business or perform any other type of
service or ‘investigation as-a private detective or private
security person, or receive any fees or compensation for
acting as such, without first filing an application and the
necessary bond or liability policy with the department and
being issued a license or a permit under this section. No
person may be so licensed unless the person is over 18 years of
age. .
(1 m) DEFINITION. In this section, ¢ prlvate security person”

“private security personnel” means any private police,
guaxd or any person who stands watch for security purposes.

(2) TYPES OF LICENSES; APPLICATION; APPROVAL. (a) Types
of licenses. There are 2 types of licenses: a private detective
agency license and a private detective license.

1. A private detective agency license may be issued to an
individual; partnership or corporation. An individual, the
members: of a partnership and the officers or directors of a
corporation, having a private detective agency license, are not
required -to- have a private detective license unless actually
engaged in the work of a private detective.

- 2.:A-private detective license may only be issued.to an
individual “who is- an owner, co-owner or employe of a
licensed. private detective agency. -

(b) Applications. The department shall prescribe forms for
original and renewal applications. A partnership.application
shall ‘be executed by all. members of the partnership. A
corporate application shall be executed by the secretary and
the president or vice president and, in addition, in the case of
a foreign corporation, by the registered agent.

(c) Approval. The department shall prescribe, by rule, such
qualifications as it deems appropriate, with due regard to
investigative experience, special professional education and
training and other factors bearing on professional compe-
tence. Subject to ss. 111.321, 111.322 and 111.335, no person
convicted of a felony is eligible for a license for 5 years
thereafter. The department, in considering applicants for
license, shall seek the advice of the appropriate local law
enforcement agency or governmental official, and conduct
such further investigation, as it deems proper to determine
the competence of the applicant.

(3) IsSUANCE OF LICENSES; FEES. Upon receipt and examina-
tion of an application executed under sub. (2), and after any
investigation that it considers necessary, the department
shall, if it determines.that the applicant is qualified, grant the
proper license upon payment of the fee specified in s. 440.05
(1). No license shall be issued for a longer period than 2 years,
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and the license of a private detective shall expire on the
renewal date of the agency’s license even though the private
detective’s license may not have been in effect for a full 2
years.. Renewals of the original licenses issued under -this
section shall be issued in accordance with renewal forms
prescribed by the department and shall be accompanied by
the fees specified in s, 440.08. The department may not renew
a license unless the applicant provides evidence that the
applicant has in force at the time of renewal the bond or
liability policy specified in this section.

(4) BONDS OR LIABILITY POLICIES REQUIRED. No license may
be issued under this section until a bond or liability policy,
approved by the department, in the amount of $10,000 if the
applicant for the license is an agency and includes all princi-
pals, partners or corporate officers, or in the amount of
$2,000 if the applicant is a private detective, has been exe-
cuted and filed with the department. Such bonds or liability
policies shall be furnished by an insurer authorized to do a
surety business in this state in a form approved by the
department.

(5) EXEMPTIONS; PRIVATE SECURITY PERMIT. This section
does not apply to any person employed, directly or indirectly
by the state.or municipality as-defined in s. 345.05 (1) (c), or to
any employe of a railroad company under s. 192.47, or
employes of commercial establishments, who operate exclu-
sively on their premises. An employe of any licensed agency
doing business in this state as a supplier of uniformed security
personnel to patrol exclusively on the private property of
industrial plants, business establishments, schools, colleges,
hospitals, sports stadiums, exhibits and similar activities are
exempt from the license requirements of this section while
engaged in such employment, if the person obtains a private
security permit under this section: The agency shall furnish
upon request an up-to-date record of its employes to the chief
of police or other local law enforcement official designated by
the department for the municipality wherein such activities
take place. Such record shall include the name, residence
address, date of birth and a physical description of each such
employe together with a recent photograph and 2 fingerprint
cards bearing a complete set of fingerprints of the employe,
and, subject to ss. 111.321, 111.322 and 111.335, no person
shall be eligible for a private security permit who has been
convicted in this state or elsewhere of a felony within 5 years
preceding application. The agency shall notify the chief of
police or other designated official in writing within 5 days of
any change of the residence address or of the termination of
employment of such person. A private security permit shall
be issued or denied within 48 hours of application by the chief
of police or other designated official. The permit shall remain
valid unless for just cause revoked by the chief of police or
other designated official issuing the permit for just cause.
Upon denial or revocation of a permit, appeal may be taken
to the department. The chief of police or other designated
official may char ge the agency a fee of not more than $10 for
1ssumg the permit.

(6) DISCIPLINE. Subject to the rules adopted under s. 440.03
( 1), the department may reprimand the holder of a license or
permit issued under this section or revoke, suspend or limit
the license or permit of any person who has been convicted of
a crime, subject to ss. 111.321, 111.322 and 111.335, or has
engaged in conduct reflecting adversely on his or her profes-
sional qualification, or has made a false statement in connec-
tion with any application for a license or permit under this
section., ‘

(7) DerINITIONS. (a) “Private detective” does not include
attorneys, law students or law school graduates employed by
an attorney or persons directly employed by an attorney or
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firm of attorneys whose work as private detective is limited to
such attorney or firm or persons directly employed by an
insurer or a retail credit rating establishment. A person who
accepts .employment with more than one law firm shall be
subject to the licensing provisions of this section.

(8) PENALTIES. Any person, acting as'a private detective,
investigator or private security person, or who employs any
person who ‘solicits, advertises or performs services in this
state as a private detective or private security person, or
investigator or special investigator, without having procured
the license or permit required by this section, may be fined not
less than $100 nor more than $500 or imprisoned not less than
3 months nor more than 6 months or both. Any agency
having an employe, owner, officer or agent convicted of the
above offense may have its-agency license revoked or sus-
pended by the department. Any person convicted of the

above offense shall be ineligible for a license for one year.

History: 1971 c. 213 5. 5; 1977 ¢. 29, 125, 418; 1979 ¢. 102 ss. 45, 236 (3);
1981 ¢ 334's. 25 (1); 1981 c. 380, 391; 1983 2. 189 329(31); 1983 a. 73; 1985
a. 128, 135;1991-a. 39, 269-

Cross Reference: See 134 57 for requirement that all settlements made with
an employe or fiduciary agent, where the detective is to be paid a percentage of
the amount recovered, must be submitted to the circuit court for approval.

See note to 340.01, citing 61 Atty.‘Gen: 421.

Police officers wor kmg as private security persons are subject to same li-
censing provisions in this section as are non-police officers. 69 Atty Gen. 226.

This section doesn’t apply to qualified arson-experts or other expert wit-
nesses merely because they may investigate matters relating to their field of
expertise, 76 Atty. Gen. 35. -

SUBCHAPTER III

SOLICITATION OF FUNDS FOR CHARITABLE
PURPOSES

440.41 - Definitions. In this subchapter:

(1) “Charitable organization’’ means any of the following:

(a) An organization that is described in section 501 (c) (3)
of the internal revenue code and that is exempt from taxation
under section 501 (a) of the internal revenue code.

(b) A person who is or purports to be established for a
charitable purpose. - .

(2) “Charitable purpose” means any. of the following:

@A purpose described in section 501 (c) (3) of the internal
revenue code.

(b) A benevolent, educatlonal phllanthroplc humane,
scientific, patriotic, social welfare or advocacy, public health,
environmental ‘conservation, civic or other eleemosynary
objective.

(3) “Charitable sales promotlon means an advertising or
sales campaign, conducted by a person who is regularly and
primarily engaged in trade or commerce for profit other than
in’ connection with soliciting, which represents that the
purchase or use of goods or services offered will benefit, in
whole or in part, a charitable organization or charitable
purpose.

(4) “Commercial coventurer” means a person who is
regularly and primarily engaged in trade or commerce for
profit’ other than in connection with soliciting and who
conducts a charitable sales promotion.

(5) “Contribution” means a grant or pledge of money,
credit, property or other thing of any kind or value, except
used clothlng or household goods, to a charitable organiza-
tion: or for a charitable purpose. “Contribution” does not
include income from bingo or raffles conducted under ch.
563,a government grant, or a bona fide fee, due or assessment
paid by a member of a charitable organization, except that, if
initial membership is conferred solely as consideration for
making a grant or-pledge of money in response to a solicita-
tion, the grant or pledge of money is a contribution.
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(5m) “Financial institution” has the meaning given in s.
705.01 (3).

(6) “Fund-raising counsel” means a person who, for
compensation, plans, manages, advises, consults or prepares
material for, or with respect to, solicitation in this state for a
charitable organization, but who does not solicit and who
does not employ, engage or provide any person who is paid to

solicit contributions. “Fund-raising counsel” does not in-

clude an attorney, investment counselor or employe of a
financial institution who advises a person to make a contribu-
tion or a bona fide employe, volunteer or salaried officer of a
charitable organization. ;

(7) “Professional fund-raiser” means a person who, for
compensation, solicits in this state or employs, engages or
provides, directly or indirectly, another person who is paid to
solicit in this state. “Professional fund-raiser” does not
include an-attorney, investment counselor or employe of a
financial institution who advises a person to make a charita-
ble contribution, a bona fide employe, volunteer, wholly
owned subsidiary or salaried officer of a charitable organiza-
tion, an employe of a temporary help agency who is placed
with'a charitable organization or a bona fide employe of a .
person who employs another person to solicit in this state.

(8) “Solicit” means to request, directly or indirectly, a
contribution and to state or imply that the contribution will
be used for a chantable purpose or will benefit a charitable
organization.

(9) “Solicitation” means the act or practice of soliciting,
whether or not the person soliciting receives any contribu-
tion. “Solicitation” includes any of the following méthods of
requesting or securing a contribution:

(a) An oral or written request.

(b) An announcement to the news media or by radio,
television, telephone, telegraph or other transmission of
images or information concerning the request for contribu-
tions by or for a charitable organization or charitable
purpose.

(¢) The distribution or posting of a handbill, written
advertisement or other publication which directly or by
implication seeks contributions.

(d) The sale of, or offer or attempt to sell, a membership or
an advertisement, advertising space, book, card, tag, coupon,
device, magazine, merchandise, subscription flower, ticket,
candy, cookie or other tangible item in connection with any
of the following:

1."A request for financial support for a charitable organi-
zation or charitable purpose.

2. The use of or reference to the name of a charitable
organization as a reason for making a purchase.

3. A statement that all or a part of the proceeds from the
sale will be used for a charitable purpose or will benefit a
charitable organization.

(10) “Unpaid solicitor’” means a person who solicits in this
state and who is not a professional fund-raiser.

Hlstoxy 1991 a. 278, 315. .

440.42 Regulation of charitable organizations. (1) AN-
NUAL REGISTRATION REQUIREMENT. (a) Except as provided in
sub. (5), no charitable organization may solicit in this state or
have contributions solicited in this state on its behalf unless it
is registered with the department under this subsection.

(b) The department shall promptly register a charitable
organization that does all of the following:

" 1. Submits to the department an application for registra-

tion on a form provided by the department.

2. Submits to the department a registration statement that
complies with sub. (2).
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3. Pays to the department a $15 registration fee..
- (c) The department shall issue a certificate of registration
to each charitable organization that is registered under this
subsection. Certificates issued under this paragraph expire 6
months after the end of the charitable organization’s most
recently completed fiscal year. Renewal applications shall be
submitted to the department, on a form provided by the
department, on or before the expiration date of the certificate
and shall include a registration statement that complies with
sub. (2) and a $15 renewal fee.

(d) Within 20 days after receiving an.application for
registration or for renewal of a registration under this subsec-
ti'on, the department shall notify the charitable organization
of any deficiencies i in the application, registration statement
or fee payment.

(2). REGISTRATION STATEMENT Except as provided in sub.
(3), a registration statement required under sub. (1) shall be
signed and sworn to by 2 authorized officers, including the
chief fiscal. officer, of the charitable organization and shall
include all of the following:

(a) The name of the. charrtable orgamzatron and the
purpose for which it is organized. .

(b) The address and telephone number of the charitable
or, ganrzatron and the address and telephone number of any
offices in this state or; if the charitable organization does not

have an address, the name, address and telephone number of

the person having custody of its financial records.

(c) The names and the addresses of the officers, directors
and trustees and the principal salaried employes of the
charitable organization. =

(d) If required under sub. (3) (a), an annual financial
report.

) If required under sub. (3) (b), an audited financial
statement.

“(f) A statement of whether the charitable organization is
authorized by any other governmental authority to solicit.

(g) A statement of whether the charitable organization has
ever had its authority to solicit denied, suspended, revoked or
enjoined by a court or other governmental authority,

(h) The charitable purpose or purposes for which contrrbu-
tions.will be used. -~ -

(i) The name or names under whrch it intends to sohcrt

(j) The names of the persons within the charitable organi-

zation .who' have . ﬁnal responsrbrlrty for the custody of

contributions.
(k) The names of the persons wrthm the charitable organi-

zation who ‘are responsible for the final distribution -of

contributions. »

(L) If the registration statement is submrtted to the depar t-
ment with an initial apphcatron for registration, all of the
following: . - -

1. A.copy of the charrtab]e orgamzatlon s charter articles

of organization, agreement of association, instrument of

trust, constitution or: other.organizational instrument and
bylaws.
2. A statement of the place where and the date when the

charitable organization was legally established, the form of

its organization and whether it has tax-exempt status.

3. Copies of any federal or state tax exemption determina-
tion letters-received by the charitable organization.

_(m). Any other information required. by the department.

(3). ANNUAL FINANCIAL REPORT;.AUDIT REQUIREMENT. (a)
Except as . provided. in- pars. (am) and (b) and: in- rules
promulgated under sub. (8), a charitable organization that
received contributions in_excess of $5,000 during its most
recently completed fiscal year shall file with the department
an annual financial report for the charitable organization’s
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most recently completed fiscal year. The department shall
prescribe the form of the report and shall prescribe standards
for its completion. The annual financial report shall be filed
within 6 -months after the end of that fiscal year and shall
include all of the following:

1. A balance sheet. ..
2. A statement of support, revenue, expenses and changes
in fund balance. S

: 3. A statement of functional expenses that, at a minimum,
is divided into categories of management and general, pro-
gram services and fund-raising,

4.. Other financial information that the department
requires.

(am) A charitable organization that operates solely within
one community and that received less than $50,000 in contri-
butions during its most recently completed fiscal year may
apply to the department for an exemption from the reporting
requirement under par. (a). The department shall promulgate
rules specifying the criteria for eligibility for an exemption
under this paragraph, and shall grant exemptions from the
reporting requirement under par. (a) to a charitable organiza-
tion that satisfies those criteria.

(b) Except as provided in rules promulgated under sub. (8),
in lieu of filing a report under par. (a), a charitable organiza-

‘tion that received contributions in excess of $100,000 during

its - most recently completed fiscal year shall file with the

‘department an audited financial statement for the charitable

organization’s most recently completed fiscal year, prepared
in accordance with generally accepted accounting principles,
and the opinion of an independent certified public account-
ant on the financial statément. The audited financial state-
ment shall be filed within 6 months after the end of that fiscal
year.

(c) Except as provided in rules promulgated under sub. (8),
a charitable organization that is registered under sub. (1) and
that received $5,000 or less in contributions during its most
recently completed fiscal year: shall file with the department
an affidavit that the charitable organization received $5,000
or less in contributions during that fiscal yéar. The affidavit
shall be-signed ‘and sworn to. by 2 authorized officers,
including. the chief fiscal officer, of the charitable organiza-
tion.and shall be filed wrthm 6 months after the end of that
fiscal year.

(4) ACCEPTANCE OF OTHER INFORMATION. The department
may ;accept information filed by a charitable organization
with another state or with: the federal government instead of
the information required to. be included in a registration
statement under sub. (2) if the information filed with the
other state or with the federal government is substantial]y
similar to the information required. under this section.

(5) EXEMPTIONS FROM REGISTRATION. (2) The following are
not required to register under sub. (1):

1. A person-that is exempt from filing a federal annual
information return.under section 6033 (a) (2) (A) (i) and (iii)
and (C) (i) of the internal revenue code. '

2. A candidate for national, state or local office or a
polrtrcal party or other committee or group required to file
financial information with the federal elections commission
or a filing officer under s, 11.02.

3. Except as provided in par. (b)and in rules promulgated
under sub. (8), a charitable organization which does not
intend to raise or receive contributions in excess of $5,000
during a fiscal year, if all of its functions; including solicita-
tion, are performed by persons who are unpaid for. their
services and if no part of its assets or income inures to the
benefit of, or is paid to, any officer or member of the
charitable organization.
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3m. A fraternal, civic, benevolent, patriotic or social
organization that solicits' contributions solely from its
membership. :

4. A veterans organrzatron mcorporated under ch. 188 or
chartered under federal law or the service foundation of such
' an organization recognized in the bylaws of the organization,

5. An‘educational institution and its authorized charitable
foundations which solicit contributions only from its stu-
dents and their families, alumni, faculty, trustees, corpora-
tions, foundations and patients.

6. A person soliciting contributions for the relief of a
named. individual if all contributions, without any deduc-
tions, are given to the named individual.

7. A state agency, as defined in s. 20.001 (1), or a local
governmental unit, as defined in s. 605.01 (1).

8. A private school, as defined in's. 118.165.

(b) Except as provided in rules promulgated under sub. (8),
if a charitable organization would otherwise be exempt under
par. (a) 3, but it raises or receives more than $5,000 in
contributions, it shall, within 30 days after the date on which
its:contributions exceed $5,000, register as required under
sub. (1).

(6): REPORTING TAX EXEMPTION OR - ORGANIZATIONAL
CHANGES. If a charitable organization registered under sub.
(1) receives any federal or state tax exemption determination
letter or adopts any amendment to its organizational instru-
ment or bylaws after it is-registered under sub. (1), within 30
days after receipt.of the letter or-adoption of the amendment,
the charitable organization shall file with the department a
copy of the letter or amendment.

(7) ConTRACTS. (2) Before a fund-raising counsel performs
any material services for a charitable organization that is
required to be registered under sub. (1), the charitable organi-
zation shall contract in writing with the fund-raising counsel,
except as provrded in _par. (c). Requrrements for the contract
are-specified in s: 440.43 (3).

(b) Before a professional fund-raiser performs any mate-
rral services for a charitable organization that is required to
be regrstered under sub. (1), the charitable or ganrzatron shall
contract in ‘writing with-the professronal fund-raiser. Re-
quirements for the contract are specified in s. 440,44 (4).

(c) Paragraph (a) does. not apply if the fund- rarsmg counsel
is exempt under s. 440.43 (6) from contracting in writing with
the charitable organization.

(8) CONTRIBUHON Livits: The department may promul-
gate rules that ad]ust the -$5,000 limit in subs. (3) (a) and (c)

and (5) (a) 3-and (b) and the $100 000 limit i in sub. (3) (b).
History: 1991 2.278."

440.43 Regulatlon of iund-raismg counsel (1) ANNUAL
REGISTRATION REQUIREMENT. (a) Except as provided in sub.
(6),no fund-raising counsel may at any time have custody of
contributions from a-solicitation for a charitable organiza-
tion that is.required to be registered under s. 44042 (1) unless
the fund-raising counsel is registered with the department
under this subsection.

(b). The department shall promptly register a fund- rarsmg
counsel that does all-of the following:

1. Submits to the department an application for regrstra-
tion on a form provided by the department

..2. Files with the depar tment a borrd that is appr oved under
sub Q).

3. Pays to the department a $50 regrstratron fee

. {¢) The department shall issue acertificate of registration
to each fund-raising counsel that is registered under this
subsection. Certificates issued under this paragraph expire on
September 1. Renewal applications shall be submitted to the
department, on a form provided by the department, on or
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before the date specified by the department and shall include
a$50 renewal fee and evidence satisfactory to the department
that the fund-raising counsel maintains a bond that is ap-
proved under sub. (2).

- (d) Within 20 days after receiving an application for
registration or for renewal of a registration under this subsec-
tion, the department shall notify the fund-raising counsel of
any deficiencies in the application, bond or fee payment.

(2) Bonb. At the time of applying for registration under
sub. (1), the fund-raising counsel shall file with and have
approved by the department a bond,: in which the fund-
raising counsel is the principal obligor, ift the sum of $20,000,
with ‘one or moré responsible sutetiés whose liability in the
aggregate as sureties at least equals that sum. The fund-
raising counsel shall maintain the bond in effect as long as the
registration is in effect. The bond, which may be in the form
of a rider to a larger blanket liability bond, shall run to the
state 'and to any person who may have a cause of action
against the principal obligor of the bond for any liabilities
resulting from the obligor’s conduct of any activities as a
fund-raising counsel or arising out of ‘a violation of this
subchapter or the rules promulgated under this subchapter. .

(3) ‘CoNTRACT. Except as provided:in sub. (6), before a
fund-raising counsel performs any material services for a
charitable organization thatistequired to be registered under
s. 440.42 (1), the charitable organization and the fund-raising
counsel shall contract in writing and the fund-raising counsel
shall file the contract with the department. The contract shall
contain information that will enable the department to iden-
tify the services. that the fund- rarsrng counsel is to provide,
including whether the fund-raising counsel will at any time
have custody of contributions. .

(4) ACCOUNTS; DEPOSITS; RECORD KEEPING. (a) Within 90
days-aftér services under a contract required under sub. (3)
are-completed, and on the anniversary of the signing of a
contract lasting more than one year, the fund-raising counsel
shall account in writing to the charitable organization with
which the fund-raising counsel has contracted for all contri-
butions received. and expenses incurred under the contract.
The charitable organization shall keep the accounting for at
least 3 years: after the date on which services under the
contract are completed and make it avarlable to the depart-
ment upon request

~(b) The fund-raising counsel shall deposrt in its entirety, a
contribution of money received by the fund-raising counsel in
an -account at-a financial institution within 5 days after- its
receipt.. The account shall be in‘the name of the charitable

* organization with. which the fund-raising counsel has con-

tracted. The charitable organization shall have sole control of
all withdrawals from the account.

(c) The fund-raising counsel shall keep for the duration of
a contract, and for not less than 3 years after its completion,
all of the followmg

1."A record of all contrrbutrons at any time in the custody
of the fund-raising counsel, including the name and address
of each contributor and the:date and amount of the.
contribution.

2. Acrecord of the location and’ account number of each
financial institution account in which the fund-raising coun-
sel deposrts contributions.

(5). DEPARTMENT.- DISCLOSURE. The department shall not
disclose information under sub. (4) (c) 1 except to the extent
necessary for investigative: or law enforcement purposes.

*(6) ‘ExcepT1ioNs; This section does not apply to.a  fund-
raising courisel who does not intend to earn more than $1,000
per year as a fund-raising counsel, except that a fund-raising
counsel' who does not intend to earn more than $1,000 but
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does earn more than $1,000 in a year shall, beginning 30 days
after actually earning more than $1,000 in a year, comply
with sub. (3) and, if the fund-raising counsel at any time has
custody of contributions for a charitable organization that is
required to: be regxstered under s.. 440.42 (1), register under
sub. (1). :
Hlstory l991 a. 278

440 44 Regulation of professional fund-raisers. (1) AN-
NUAL REGISTRATION REQUIREMENT. (a) No professional fund-
raiser may solicit in this state for a charitable organization

that is required to be reglstexed under s. 440.42 (1) unless the -

professional fund-raiser is registered undex this subsection.

(b) The department shall promptly register a professional
fund-raiser that does all of the following:

1. Submits to the department an application for registra-
tion on a form provided by the department.

2. Files with the depar tment a bond that is appr oved-under
sub. ().

3..Pays-to the department a $50 reglstratlon fee.

- (c) The department shall issue a certificate of reglstratlon
to each professional fund-raiser that is registered under this
subsection; Certificates issued under this paragraph expire on
September:1: Renewal applications shall'be submitted to the
department; on a form provided by the department, on or
before the date specified by the department and shall include
a $50 renewal fee and evidence satisfactory to the department
that the professional -fund-raiser maintains a. bond that is
approved under sub. (2). v

: (d) Within. 20 days. after receiving an apphcatlon for
registration-or for rénewal of a registration under this.subsec-
tion, the department shall notify the professional fund-raiser
of any-deficiencies in the application, bond or-fee payment.

(2) BoND. At the time of applying for registration under
sub. (1); a professional fund-raiser shall file with and have
approved by the department a bond, in which the profes-

sional fund-raiser is-the principal obligor, in the sum of

$20,000, with one or more responsible sureties whose liability
in the aggregate as sureties’ at least equals that sum. If a

professional fund-raiser does not at any time have custody of

any contributions; the bond shall-be in the sum of $5,000. The
professional fund-raiser shall maintain the bond in effect as
long as the registration is in effect. The bond, which may bein
the form of a rider to a larger blanket liability bond, shall run
to'the state and to any person who may have a cause of action
against the principal obligor of the bond for any Labilities
resulting from the obhgor s conduct of any activities as a
professional fund-raiser or arising out of a violation of this
subchapter or the rules promulgated under this subchapter.

(3) SOLICITATION NOTICE. Before performing services under
a contract with a charitable organization that is requued to
be registered under s, 440.42 (1), a professional fund-raiser
shall file with the department a completed solicitation notice
in' the form prescribed by the department. The charitable
organization on whose behalf the professional fund-taiser is
acting shall file with the department a written confirmation
that the solicitation notice and any accompanying material
are true and complete to the best of its knowledge. The
solicitation notice shall include all of the following:

{a) A copy of the contract described in sub. (4).

(b) The projected period. dunng which the soliciting w111
take place.

‘(c) The location and telephone number from which the
sohcmng will-be conducted. L

(d) The name and residence address of each person respon-
sible for directing and supervising:the conduct of services
under the contract described in sub. (4).
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(e) A statement of whether the professional fund-raiser will

at any time have custody of contributions.
~(f) A full and fair description of the charitable purpose for
which solicitations will be made.

(4) CoNTRACT. (a) A professional fund-raiser and a chari-
table organization that is required to be registered under s
440.42 (1) shall enter into a written contract that clearly states
the respective obligations of the professional fund-raiser and
the charitable organization and states the amount of gross
revenue, raised under the contract, that the charitable organi-
zation will receive. The amount of the gross revenue that the
charitable organization will receive shall be expressed as a
fixed percentage of the gross revenue or as an estimated
percentage of the gross revenue, as provided in pars. (b) to
(d).

(b) If the compensation received by the professional fund-
raiser-is contingent upon the amount of revenue received, the
amount of the gross revenue that the charitable organization
will receive shall be expressed as a fixed percentage of the
gross revenue.

(c) If the compensation received by the professional fund-
raiser is not contingent upon the amount of revenue received,
the amount of the gross revenue that the charitable organiza-
tion will receive shall be expressed as an estimated percentage
of the gross revenue. The estimate shall be reasonableand the
contract shall clearly disclose the assumptions upon-which
the estimate is based. The assumptions shall be based upon all
of the relevant facts known to the professional fund-raiser
regarding the solicitation to be conducted and upon the past
performance of solicitations conducted by the professional
fund-raiser. If the amount of the gross revenue that the
charitable organization will receive is expressed as an esti-
mated percentage of the gross revenue, the contract shall also
guarantee that the charitable organization will receive a
percentage of the gross revenue that is not less than the
estimated percentage minus 10% of the gross revenue.

(d) The estimated or fixed percentage of the gross revenue
that “the: charitable organization will receive excludes any
amount which the charitable organization is to pay under the
contract as expenses, including the cost of merchandise or
services sold or events staged.

(5) REPORIING CHANGES. Within 7 days after any matenal
change occurs in information filed with the department under
this section, the professional fund-raiser shall report the
change, in writing, to the department.

(7) FINANCIAL REPORT. Within 90 days after completing
services under a contract described in sub. (4), and on the
anniversary of the signing of a contract described under sub.
(4) lasting more than -one year, the professional fund-raiser
shall, if the charitable organization is required to be regis-
tered under s. 440.42 (1), account in writing to the charitable
organization for all contributions received and all expenses
incurred under the contract.. The charitable organization
shall retain the accounting for at least 3 years and make it
available to the department upon request.

(8) DEPOSITING CONTRIBUTIONS. A professional fund-raiser
shall deposit, in its entirety, a Contribution of money received
by the professional fund-raiser; on behalf of a charitable
organization required to be registered under s. 440.42 (1), in
an-account at a financial institution within 5 days after its
receipt. The account shall be in the name of the charitable
organization; The charitable organization shall have sole
control of all withdrawals from the account.

(9) RECORD KEEPING. (a) Durmg the period in which a
contract described in sub. (4) is in effect and for not less than 3
years ‘after its completion, a professional fund-raiser shall
retain all of the following records:
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1. The name and, if known to the professional fund-raiser,
the address of each person contributing and the date and
amount of the contribution.

2. The name and residence address of éach employe, agent
or other person involved in the solicitation

3. A record of all contributions that are at any time in the
custody of the professional fund-raiser.

4. A record of all expenses incurred by the professional
fund-raiser which the charitable organization is required to

. pay.

5. A record of the location and account number of each
financial institution account in which the professional fund-
raiser deposits contributions.

(b) If under a contract described in sub. (4) the professional
fund-raiser sells tickets to an event and represents that the
tickets will be donated to an organization for use by others,
the professional fund-raiser shall retain for the period speci-
fied in par. (a) all of the following:

1. The name and address of the donors and the number of

tickets donated by each donor.

2. The name and address of the organization receiving
donated tickets and the number of donated tickets received
by the organization.

(c) The professional fund-raiser shall ‘make all records
described in this subsection available for inspection by the
depairtment upon request.

(10): NoNDISCLOSURE. The ‘department may not disclose
information under sub. (9) (a) 1 to any person except to the
extent -necessary for ‘investigative or law enforcement

purposes.
History: 1991 a. 278, 315

440.45 . Charitable - sales: -promotions. If a commercial

coventurer conducts a charitable sales promotion on behalf

of a charitable organization that is required to be registered
under s. 440.42 (1), the.commercial coventurer shall disclose
in each advertisement for the charitable sales promotion the
dollar amount, or percentage of price, per unit of goods or
services purchased or used that will benefit. the charitable
organization. or charitable purpose. If the actual dollar
amount or percentage cannot reasonably be determined on
the date of the advertisement, the commercial coventurer
shall disclose an estimated dollar amount or percentage. The
estimate shall be based upon all of the relevant facts known to
the commercial coventurer and to the charltable organization

regarding the charitable sales promotion.
Hlstory 1991 a. 278 .

440.455 Solicitation disclosure requirements (1) Except
as provided in sub: (4), if a professional fund-raiser or unpaid
solicitor solicits a contribution for a charitable organization
that is required to be registered under s. 440.42 (1), the
professional fund-raiser-or unpaid solicitor shall, at the time
of the solicitation or with a written confirmation of a solicita-
tion, prior to accepting a contribution, make the f'ollowing
disclosures to the person from whom the contubunon is
solicited:

(a) The name and location of the-charitable or; gamzatlon

(b) That a financial statement of the charitable organiza-
tion disclosing assets, liabilities, fund balances, revenue and
expenses for the preceding flscal year will be provided to the
person upon request. :

(¢) A clear description of the‘ primary charitable purpose
for which the solicitation is made.

(2) The financial statement under sub. (1) (b) shall, at'a
minimum, divide expenses into categories of management
and general, program services and fund-raising, If the chari-
table organization is required to file an annual financial
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report under s: 440.42 (3) (a), the financial statement under
sub. (1) (b) shall be consistent with that annual financial
report.

(3) In addition to the requirements under subs. (1) and (2),
except as provided in sub. (4), if a professional fund-raiser
solicits on behalf of a charitable organization that is required
to be registered under s. 440.42 (1), all of the following apply:

(a) If a solicitation is made orally, including a solicitation
made by telephone, the professional fund-raiser shall send a
written confirmation, within 5 days after the solicitation, to
each person contributing or pledging to contribute. The
written confirmation shall include a clear and conspicuous
disclosure of the name of the professional fund-raiser and
that the ‘solicitation is. being conducted by a profess1onal
fund-raiser,

(b) The professwnal' fund-raiser may not represént that
any part of the contributions received by the professional
fund-raiser will be given or donated to a charitable organiza-
tion unless that charitable organization has, prior to the
solicitation, consented in writing, signed by 2 authorized
officers, directors or trustees of that other chantable organi-
zation, to the use of its name.

(¢) The professional fund-raiser may not represent that
tickets to an event will be donated to an organization for use
by others unless all of the following conditions are met:

1. The professional fund-raiser has a commitment, in
writing, from the organization stating that the organization
will ‘accept donated tickets and specifying the number of
donated tickets that the organization is willing to accept

2. The professional fund-raiser solicits contributions for
donated tickets from no more contributors than the number

. of tickets that the orgamzatlon has agreed to accept under

subd: 1.

"(4) A charitable organization that operates solely within
one community and that received less than $50,000 in contri-
butions during its most recently completed fiscal year may
apply to the depar tment for an exemption from the disclosure
requirements-under:this section. The department shall pro-
mulgate rules specifying the criteria for eligibility for an
exemption-under this paragraph, and shall grant exemptions
from the - disclosure  requirements. under this section to-a

charitable organization that satisfies those criteria.
. History: 1991 a. 278, 315.

440.46 . Prohibited acts. (1) No person may, in the planning,
management or execution of a solicitation or charitable sales
promotion, do any of the following:

(a) Use an unfair or deceptive act or practice.

(b) Imply that a contribution is for or on behalf of a
charitable organization or use any emblem, device or printed
matter belonging to or associated with a charitable organiza-
tion without first being authorized in writing to do so by the
chantable organization. ‘

(c) Use a name, symbol or statement so closely related or
51m11ar to that used by another charitable organization that
the use of the name, symbol or statement would tend to

confuse or mislead a person bemg solicited.

(d) Represent or lead anyone in any manner to believe that
the person on whose behalf a solicitation or charitable sales
promotion is being conducted is a charitable organization or
that the proceéds of the solicitation or charitable sales
promotion will be used for charitable purposes if that is not
the fact.

(e)'Lead anyone in any manner to believe that another
person sponsors, endorses or approves a solicitation or
charitable sales promotion if the other person has not spon-
sored, endorsed or approved the solicitation or charitable
sales promotion in writing.
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(f) Use the fact of registration to lead any person to believe

that the registration constitutes an endorsement or approval

by the state. _
(g) Represent directly or by implication that a charitable

organization will receive a fixed or estimated percentage of

the gross revenue raised greater than that established under's.
440.44 (4).

(2) In deciding whether an act or practice is unfair or
deceptive within the meaning of sub. (1) (a), definitions,
standards and interpretations relating to unfair or deceptive
acts or practices under chs. 421 to 427 apply.

History: 1991 a. 278

440.47 Administration and investigations. (1) PuBLIC
RECORDS. Except as provided inss. 440.43 (5) and 440.44 (10),
registration statements, applications, reports, contracts and
agreements of charitable organizations, fund-raising counsel,
professional fund-raisers and unpaid solicitors and all other
documents and information retained by or filed with the
department under this subchapter are available for inspection
or copying under s. 19.35 (1).

(2) FISCAL RECORDS; INSPECTION; RETENTION. All charitable
Qrganizations, fund-raising counsels, professional fund-
raisers and unpaid solicitors shall keep true records concern-
ing activities regulated by this subchapter in a form that will
enable them accurately to provide the information required
by this subchapter. Upon demand, those records shall be
made available to the department for inspection and copying.
The records shall be retained by the charitable organization,
fund-raising counsel, professional fund-raiser or unpaid so-
licitor for at least 3 years after the end of the fiscal year to
which they relate.

(3) EXCHANGE OF INFORMATION. The department may ex-

change with the appropriate authority of any other state or of

the United States information with respect to charitable
organizations, - fund-raising counsel, professional fund-
raisers, unpaid solicitors and commercial coventurers.

(4). EXAMINATION OF DOCUMENTS AND WITNESSES. (a) If the
department or the department of justice has reason to believe
a person has violated or is violating this subchapter or the
rules promulgated under this subchapter, it may conduct an
investigation to determine whether the person has violated or
is violating those provisions. The department of justice may
subpoena persons and require the production of books and
other documents to aid in its mvestxgat:ons of alleged viola-
tions of this subchapter.

(b) A person upon whom a notice of the taking of

testimony or examination-of documents is served under this
subsection shall comply with the terms of the notice unless
otherwise provided by the order of a court of this state.

(¢) The depaxtment of justice may file in the circuit court
for the county in which a'person resides or in which the
“person’s principal place of business is located, or in the circuit
court for Dane county if the person is a nonresident or has no
principal place of business inthis state, and serve upon the
person, a petition for an order of the court for the enforce-
ment of this subsection. Disobedience of a final order entered
under this paragraph by a court is punishable as a contempt
of court under ch;,.785.

(5) SUBSTITUTE SERVICE UPON SECREIARY OF STATE. A
charitable organization, fund-raising counsel, professional
fund-raiser or commercial coventurer that has its principal
place of business outside of this state or is organized under
laws other than the laws of this state and that is subject to this
subchapter shall be considered to have 1rrevocably appointed
the secretary of state as its agent for the service of process or
notice directed to the charitable organization, fund-raising
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counsel, professional fund-raiser or commercial coventurer
or to any of its partners, principal officers or directors in an
action or proceeding brought under this subchapter. Service
of process or notice upon the secretary of state shall be made
by personally delivering to and leaving with the secretary of
state a copy of the process or notice. That service shall be
sufficient service if the secretary of state immediately sends
notice of the service and a copy of the process or notice to the
charitable organization, fund-raising counsel, professional
fund-raiser, commercial coventurer or other person to whom
it is directed by registered mail, with return receipt requested,
at the last address known to the secretary of state.
History: 1991 a. 278,

440.475 Disciplinary actions. (1) The department may
deny, limit, suspend or revoke the registration of a charitable
organization, fund-raising counsel or professional fund-
raiser, or may reprimand a charitable organization, fund-
raising counsel or professional fund-raiser that is registered
under ‘this subchapter, if the department finds that the
charitable organization, fund-raising counsel or professional
fund-raiser has made a false statement in any registration

" statement, annual report or other information required to be

filed under, or has otherwise violated, this subchapter or the
rules promulgated under this subchapter.

(2) In addition to or in lieu of a reprimand or a denial,
limitation, suspension or revocation of a certificate under
sub. (1), the department may assess against any person who
violates this subchapter or the rules promulgated under this
subchapter a forfeiture of not less than $100 nor more than

$1,000 for each violation.
History: 1991 a. 278,

440.48  Penalties and enforcement. (1) (a) The department
of justice may bring an action to prosecute a violation of this
subchapter or the rules promulgated under this subchapter,
including an action for temporary or permanent injunction.

(b) Upon finding that a person has violated this subchapter
or the rules promulgated under this subchapter, the court
may make any necessary order or judgment, including but
not limited to injunctions, restitution and, notwithstanding s.
814.04, award of reasonable attorney fees and costs of
investigation and litigation, and, except as provided in par.
(c), may impose a forfeiture of not less than $100 nor more
than $10,000 for each violation.

(c) 1. A person who violates s. 440.47 (4) (b) may be
required to forfeit not more than $5,000, unless the person
establishes reasonable cause for the violation.

2. A person who, with intent to avoid, prevent or intetfere
with a civil investigation under this subsection, does any of
the following may be required to forfeit not more than
$5,000:

a. Alters or by any other means falsifies, removes from any
place, conceals, withholds, destroys or mutilates any docu-
mentary material in the possession, custody or control of a
person subject to notice of the taking of testimony or exami-
nation of documents under s. 440.47 (4).

b. Knowingly conceals relevant information.

(d) A charitable organization, fund-raising counsel, pro-
fessional fund-raiser, commercial coventurer or any other
person who violates the terms of an injunction or other order
entered under this subsection may be required to forfeit, in
addition to all other remedies, not less than $1,000 nor more
than '$10,000 for each violation. The department of justice
may recover the forfeiture in a civil action. Each separate
violation of an order entered under. this subsection is a
separate offense, except that each day of a violation through
continuing failure to obey an order is a separate offense.
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(e) No charitable organization may indemnify an officer,
employe or director for any costs, fees, restitution or forfeit-
ures assessed against that individual by the court under par.
(b), (c) or (d) unless the court determines that the individual
acted in good faith and reasonably believed the conduct was
in or not opposed to the best interests of the charitable
organization.

(2) The department or the department of justice may
accept a written assurance of discontinuance of any act or
practice alleged to be a violation of this subchapter or the
rules promulgated under this subchapter from the person
who has engaged in the act or practice. The assurance may,
among other terms, include a stipulation for the voluntary
payment by the person of the costs of investigation, or of an
amount to be held in- escrow pending the outcome of an
action or as restitution to aggrieved persons, or both. The
department or department of justice may at any time reopen a
matter in which an assurance of discontinuance is accepted

for further proceedings if the department or department of’

justice determines that reopening the matter is in the public

interest. . -
History: 1991 a. 278

SUBCHAPTER IV
PEDDLERS

440.51 -Statewide peddier’s licenses for ex-soldiers. Any
ex-soldier of the United States in any war, who has a 25%
disability or more or has a cardiac disability recognized by the
U.S. department of veterans affairs, and any person disabled
to the extent of the loss of one arm or one leg or more or who
has been declared blind as defined under Title XVI of the
social security act, shall, upon presenting the department
proof of these conditions, -be granted a special statewide
peddler’s license without payment of any fee. The person
must have been a bona fide resident of this state for at least 5
years preceding the application.. While engaged in such
business the'person shall physically carry the license and the
proofrequired forits issuance. A blind person shall also carry
an identification photograph which:is not more than 3 years
old. A license issued under this section shall not entitle a blind
person to peddle for hire for-another person. A license issued
under this section is permanent unless suspended or revoked

by the department.
History: 1977.c. 399; 1989 a 56; 1991 2. 39.

SUBCHAPTER \%
BARBERING AND COSMETOLOGY SCHOOLS

440.60 ' Definitions. As used in this subchapter unless the
context requires otherwise:

)(1) “Aesthetician” has the meaning specified in s. 454.01
M. '

(2) “Aesthetics” has the meaning specified in s. 454.01 (2).

(3) “Apprentice’ has the meaning specified in s. 454.01 (3).

(4) “Barbering or cosmetology” has the meaning specified
ins. 454.01.(5). . v

(5) “Barber or cosmetologist™ has the meaning specified in
5. 454.01 (6).

(6) “Electrologist’ has the meanmg specified in s. 454 01
®.

(7) “Electrology’ has the meaning specified inss. 454 01 (9).

(8) “Estabhshment” has the meanmg specified in s. 454.01
(10).

(16).
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(9) “Examining board” has the meaning specified in s.
454.01 (11).

(10) “Manager’ has the meaning specified in 5. 454.01 (12).

(11) “Manicuring” has the meaning specified in s. 454.01
13).

(12) “Manicurist” has the meaning spec1f1ed in s. 454.01
(14).

(13) “Practical instruction” means training through action
or direct contact with a patron or model other than a
mannequin,

(14) “School” means any facility, other than a specialty
school, that offers instruction in barbering or cosmetology,
aesthetics, electrology or manicuring.

(15) “Specialty school” means an establishment that offers
instruction in aesthetics, electrology or manicuring.

(16) “Student” has the meaning specified in s. 454.01 (15).

(17) “Theoretical instruction” means training through the
study of principles and methods.

(18) “Training hour” has the meaning specified in s. 454.01

History: 1987 a. 265

440.61 Applicability. This subchapter does not apply to any
of the following:

(1) Schools regulated or approved by the board of voca-
tional, technical and adult education.

(2) Schools operated by the department of health and

social services.
History: 1987 a. 265; 1989 a. 31, 107

440.62 School and specialty school licensure. (1) LICENSE
REQUIRED. (a) No person may operate a school unless the
school holds a current license as a school of barbering or
cosmetology, aesthetics, electrology or manicuring issued by
the department.

(b) No person may operate a specialty school unless. the
specialty school holds a current license as a specialty school of
aesthetics, electrology or manicuring issued by the
department. a

(c) No school may use the title “school of barbering or
cosmetology”” or any similar title unless the school holds a
current school of barbering or cosmetology license 1ssued by
the department.

(d) No school may use the title “‘school of aesthetlcs or
any similar title unless the school holds a current school of
aesthetics license issued by the department.

(e) No school may use the title “school of electrology” or
any similar title unless the school holds a current school of
electrology license issued by the department.

(f) No school may use the title “school of manicuring” or
any similar title unless the school holds a current school of
manicuring license issued by the department.

(g) No specialty school may use the title ““speciaity school
of aesthetics” or any similar title unless the specialty school

holds a current specialty school of aesthetics hcense issued by

the department.

(h) No specialty school may use the title “specialty school
of electrology” or any similar title unless the specialty school
holds a current specialty school of electrology license 1ssued
by the department.

(i) No specialty school may use the title “specialty school
of manicuring” or any similar title unless the specialty school
holds a current specialty school of manicuring license 1ssued
by the department.

{(2) APPLICATIONS; LICENSE PERIOD; CHANGE OF OWNERSHIP,
(a) An application for initial licensure or renewal or reinstate-
ment of a license under this section shall be submitted to the
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department on a form provided by the department and shall
be accompanied by the applicable fee specified in s. 440.05 (1)
or 440.08. Each application shall be accompanied by a surety
bond acceptable to the department in the minimum sum of
$25,000 for each location.

" (b) The department may require additional information to
be submitted to accompany or supplement an application if
the department determines that the information is necessary
to evaluate whether the school or specialty school meets the
requirements in this subchapter.

(¢) The department may require a school or specialty
school to submit with an application a current balance sheet
and income statement audited and certified by an indepen-
dent auditor or certified public accountant. If the department
receives a request to inspect a balance sheet, income state-
ment or audit report, the department shall, before permitting
an inspection, require the person requesting inspection to
“provide his or her full name and, if the person is representing
another person, the full name and address of that person.
Within 48 hours after permitting an inspection, the depart-

ment shall mail to the person who submitted the balance .

sheet, income statement or audit report a notification that
states the full name and address of the person who inspected
the document and the full name and address of any person
représented by the person who inspected the document. This
paragraph does not apply to inspection requests made by
state or federal officers, agents or employes which are neces-
sary to the discharge of the duties of their respective offices.

(d) Any change of ownership shall be reported to the
department by the new owner within 5 days after the change
of ownership. A change of ownership shall be submitted to
the department on a form provided by the department and
shall be accompanied by the change of ownership fee speci-
fied by the department by rule.

(¢) The department shall promulgate rules establishing the
requirements for surety bonds under par. (a).

: {3) SCHOOL LICENSES. (a) School of barbering or cosmetol-
ogy license. The department shall issue a school of barbering
or cosmetology license to each school that meets the follow-
ing requirements: :

1. Satisfies the conditions in sub. (2)

2. Requrres as-a prerequisite to graduation completion of a

course of instruction in barbering or cosmetology of at least
1,800 training hours in not less than 10 months. The course of
instruction may not exceed 8 training hours in any one.day
for any student or 48 hours in any one week for any student.

3. If the school offers a course of theoretical instruction for
managers, requires. as. a prerequisite to completion of the
course of instruction for managers the completion of at least

150 training hours.

4. If the school offers a course of theoretical instruction for
.apprentices, requires as a prerequisite to completion of the
course. of instruction for apprentices the completion of at
least 288 training hours in not less than 9 weeks and not more
than. 2 years.

" '5..If the school offers a course of instruction in aesthetics,
the course of instruction satisfies the requirements under par.
(b)2.

*6.1If the school offers a course of instruction in electrology,
the course of instr uctron satisfies the requirements under par.
(c) 2.

7. If the school offers a course of i mstructron in manicuring,
the course of instruction satisfies the- requrrements under par.
(d)2.

8. Satisfies the requirements for schools of bar bering or
cosmetology established in rules promulgated under subs. (2)
(e)-and (5) (b) and s. 440.64 (1) (b).
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(b) School of aesthetics license. The department shall issue
a school of aesthetics license to each school that meets the
following requirements:

1. Satisfies the conditions in sub. (2).

2. Requires as a prerequisite to graduation completion of a
course of instruction in aesthetics of at least 450 training
hours in not less than 11 weeks and not more than 30 weeks.

3. Satisfies the requirements for schools of aesthetics
established in rules promulgated under subs. (2) (e) and (5)
(b) and s. 440.64 (1) (b).

(c) School of electrology license. The department shall issue
a school of electrology license to each school that meets the
following requirements:

1. Satisfies the conditions in sub. (2).

2. Requires as a prerequisite to graduation completion of a
course of instruction in electrology of at least 450 training
hours in not less than 11 weeks and not more than 30 weeks.

3. Satisfies the requirements for schools of electrology
established in rules promulgated under subs. (2) (e) and (5)
(b) and s. 440.64 (1) (b).

(d) School of manicuring license. The department shall issue
a school of manicuring license to each school that meets the
following requirements:

1. Satisfies the conditions in sub. (2).

- 2. Requires as a prerequisite to graduation completion of a
course of instruction in manicuring of at least 300 training
hours in not less than 7 weeks and not more than 20 weeks.

3. Satisfies the requirements for schools of manicuring
established in rules promulgated under subs. (2) (¢) and (5)
(b) and s. 440.64 (1) (b).

- (4) SPECIALTY SCHOOL LICENSES. (a) Speczalty school of
aesthetics license. The department shall issue a specialty
school of aesthetics license to each specialty school that meets
the following requirements:

1. Satisfies the conditions in sub. (2).

2. Requires as a prerequisite to graduation completion of a
course of instruction in aesthetics of at least 450 training
hours in not less than 11 wéeks and not more than 30 weeks.

3. Satisfies the requirements for specialty schools of aes-
thetics established in.rules promulgated under subs. (2) (e)
and (5) (b) and s. 440.64 (1) (b).

(b)-Specialty school of electrology license. The department
shall issue a specialty school of electrology license to each
specialty school that meets the following requirements:

1. Satisfies the conditions in sub. (2).

2. Requires as a prerequisite to graduation completion of a
course of instruction in electrology of at least 450 training
hours in not less than 11 weeks and not more than 30 weeks.

3. Satisfies the requirements for specialty schools of elec-
trology established in rules promulgated under subs. (2) (e)
and (5) (b) and s. 440.64 (1) (b).

(¢) Specialty school of manicuring license. The department
shall issue a specialty school of manicuring license to each
specialty school that meets the following requirements:

1. Satisfies the conditions in sub. (2).

2. Requires as a prerequisite to graduation completion of a
course of instruction in manicuring of at least 300 training
hours in not less than 7 weeks and not more than 20 weeks.

3. Satisfies - the requirements for specialty schools of
manicuring established in rules promulgated under subs. (2)
(e) and (5) (b) and s. 440.64 (1) (b).

(5) REQUIREMENTS FOR COURSES OF INSTRUCTION. (a) No
specialty school may offer theoretical instruction for manag-
ers or apprentices.

(b) The examining board shall promulgate rules prescrib-
ing the subjects required to be included in courses of instruc-
tion and establishing minimum ' standards for courses of
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instruction and instructional materials and equipment at
schools and specialty schools.
History: 1987 a. 265; 1991 a. 39

440.63 Persons providing practical instruction in schools.
(1) INSTRUCTOR CERTIFICATION REQUIRED. (a) No person may
provide practical instruction in barbering or cosmetology in a
school of barbering or cosmetology unless the person holds a
current barbering or cosmetology instructor certificate issued
by the department, except as follows:

1. A person may provide practical instruction in aesthetics
in a school of barbering or cosmetology if the person holds a
current aesthetics instructor certificate issued by the
department,

2. A person may provide practxcal instruction in manicur-
ing in a school of barbering or cosmetology if the person
holds a current manicuring instructor certificate issued by the
department.

(b) No person may provide practical instruction in a school
of aesthetics unless the person holds a current barbering or
cosmetology instructor or aesthetics instructor certificate by
the department,

(c) No person may provxde practlcal instruction in elec-

trology in a school of barbering or cosmetology or school of

electrology unless the person holds a current electrology
instructor certificate issued by the department.

(d) No person may provide practical instruction in a school
of manicuring unless the person holds a current barbering or
cosmetology instructor or manicuring instructor certlflcate
issued by the department.

{2) APPLICATIONS; CERTIFICATION PERIOD. An application
for initial certification or renewal or reinstatement of a
certificate under this section shall be submitted to the depart-
ment on a form provided by the department. An application
for initial certification shall include the fee specified in s.
440.05 (1). Renewal applications shall be submitted to the
department on a form provided by the department on or
before:the applicable renewal date specified under s. 440.08
(2) (a) and shall include the applicable renewal fee specified
under s. 440.08 (2) (a), and the applicable penalty for late
renewal under s. 440.08 (3) if the application is submitted late.

(3) INSTRUCTOR CERTIFICATIONS. (a) Barbering or cosmetol-
ogy instructor certification. The department shall issue a bar-
bering or cosmetology instructor certificate to each person
who meets the following requirements:

1. Satisfies the conditions in sub. (2).

2. Completes 2,000 hours of practice as a licensed barber or
cosmetologlst or holds a current managcr license issued by
the examining board:

3. Completes 150 training hours of instructor training
approved by the department.

4. Passes an examination conducted by the department to
determine fitness as a barbering or cosmetology instructor.

(b) Aesthetics instructor certification. The department shall
issue an aesthetics instructor certificate to each person who
meets’ the following requirements:

1. Satisfies the conditions in sub. (2).

2. Completes 2,000 hours of practice as a licensed aestheti-
cian and 150 training hours of instructor training approved
by the department.

3. Passes an examination conducted by the department to
determine fitness as an aesthetics instructor.

(c) Electrology instructor certification. The department
shall issue an electrology instructor certificate to each person
who meets the following requirements:

1. Satisfies the conditions in sub. (2).
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2. Completes 2,000 hours of practice as a licensed elec-
trologist and 150 training hours of instructor training ap-
proved by the department.

3. Passes an examination conducted by the department to
determine fitness as an electrology instructor

(d) Manicuring instructor certification. The department
shall issue a manicuring instructor certificate to each person
who meets the following requirements:

1. Satisfies the conditions in sub. (2).

2. Completes 2,000 hours of practice as a licensed manicur-
ist and 150 training hours of instructor training approved by
the department.

3. Passes an examination conducted by the department to

determine fitness as a manicuring instructor.
History: 1987 a. 265; 1989 a. 31; 1991 a. 39

440.635 Persons providing practical instruction in spe-
cialty schools. (1) No person may provide practical instruc-
tion in a specialty school of aesthetics unless the person holds
a current manager license issued by the examining board or a
current barbering or cosmetology instructor or aesthetics
instructor certificate issued by the department.

(2) No person may provide practical instruction in a
specialty school of electrology unless the person holds a
current electrologist license and a current manager license
issued by the examining board or an electrology ‘instructor
certificate issued by the department.

- {3) No person may provide practical instruction in a
specialty school of manicuring unless the person holds a
current manager license issued by the examining board or a
current barbering or cosmetology instructor or manicuring

_instructor certificate issued by the department

History: 1987 a. 265

440.64 Regulation of schools and speciaity schools. (1)
DuTies oF DEPARTMENT. (a) The department shall investigate
the adequacy of the courses of instruction and instructional
materials and equipment at schools and specialty schools and
review those courses of instruction, instructional materials
and equipment- for compliance with minimum standards
established by rules of the examining board.

(b) The department shall promulgate rules:

1. Establishing standards and criteria to prevent fraud and
misrepresentation in the sale and advertising of courses and
courses of instruction.

2..Regulating the negotiability of promissory instruments
received by schools and specialty schools in payment of
tuition and other charges.

3. Establishing minimum standards for the refund of
portions of tuition, fees and other charges if a student does
not enter a course or course of instruction or withdraws or is
discontinued from a course or course of instruction.

4. Requiring schools and specialty schools to furnish
information to the department concerning their facilities,
curricula, instructors, registration and enrollment policies,
enrollment rosters, student training hours, contracts, finan-
cial records, tuition and other charges and fees, refund
policies and policies conceming the negotiability of promis-
sory instruments received in payment of tuition and other
charges.

(2): AUDITORS' AND INSPECTORS: (a) The department shall
appoint auditors and inspectors under the classified service to
audit and inspect schools and specialty schools.

(b):An auditor or inspector appointed under par. (a) may
enter and audit or inspect any school or specialty school at
any time during business hours.

(3) INVESTIGATIONS, HEARINGS, REPRIMANDS, DENIALS, LiMI-
TATIONS, SUSPENSIONS  AND REVOCATIONS. (a) Subject to the
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rules promulgated under s..440.03 (1), the department may
make investigations or conduct hearings to determine
whether a violation of this subchapter or any rule promul-
gated under this subchapter has occurred.

(b) Subject to the rules promulgated under s. 440.03 (1), the
department may reprimand a licensee or certified instructor
or deny, limit, suspend or revoke a license or certificate under
this subchapter if it finds that the applicant, licensee or
certified instructor has done any of the following:

1. ' Made a material misstatement in an application for
licensure, certification or renewal.

2, Advertised in a _manner whrch is false, deceptive or
misleading.

3. Violated this subchapter orany rule pr omulgated under
this subchapter.

(c) In addition. to or in lieu of a reprimand or denial,
limitation, suspension or revocation of a license or certificate
under ‘par. (b), the department may assess against a school,
specialty school or instructor a forfeiture of not less than $100
nor more than $5,000 for each violation enumerated under
par. (b).

Hrstory l987a 265

SUBCHAPTER vI

MORTGAGE BANKERS, LOAN ORIGINATORS
AND LOAN SOLICITORS

440. 71. Detlnmons In this subchapter:

(1g) “Loan” means a loan secured by a lien or mortgage,
or equivalent security interest, on real property.

(1r) (a) “Loan originator” means a person who is not
excluded by par. (b) and who, on behalf of a mortgage
banker, finds a loan or negotiates a land contract, loan or
commrtment for a loan.

:(b)~ *“Loan originator’
followmg

1. The Wisconsin housing and economic development
authority, or-a bank, trust company, savings bank, savings
and loan association, insurance company, or a land mortgage
or farm loan association organized under the laws of this
state or-of the United States, when engaged in the transaction
of ‘business within the scope of its corporate. powers as
provided by law.

2. A credit union which negotiates loans or any licensee
under ch."138 which negotiates loans or any licensed attorney
who, incidental to the general practice of law negotiates or
offers or attempts to negotiate a loan,

3. Employes of persons described in subds. 1 and 2 if the
employe is performing his or her duties as an employe.

4. A landlord who, in connection with leasing real prop-
erty, makes a‘loan to a tenant that is secured by leasehold
improvements that “are ﬁxtures or 1mprovements to real

property.

” does not include any of the

5.An employe or agent of persons described in subd. 4 if

the employe or agent is per formmg his or her duties in making
leasehold imiprovement loans-in connectron wrth leasmg real
property.

(2) (a) “Loan solicitor” means a person who is not ex-
cluded by par: (b) and who, on behalf of a loan applicant or

an investor and for commission; money ot other thing of

value, finds a loan. or negotrates a land contract, loan: or
commitment for a loan. '
(b) “Loan solicitor” does not include any of the following:
1. The Wisconsin-housing -and economic -development
authority, or a-bank; trust company, savings bank, savings
and loan:association, insurance company, or a land mortgage
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or farm loan association organized under the laws of this
state or of the United States, when engaged in the transaction
of business within the scope of its corporate powers as
provided by law.

2. A credit union which negotiates loans or any licensee
under ch. 138 which negotiates loans or any licensed attorney
who, incidental to the general practice of law, negotiates or
offers or attempts to negotiate a loan.

3. Employes of persons described in subds. 1 and 2 if the
employe is performing his or her duties as an employe.

(3) (a) “Mortgage banker” means a person who is not
excluded by par. (b) and who does any of the following:

1. Originates loans for itself, as payee on the note evidenc-
ing the loan, or for another person.

2. Sells loans or interests in loans to another person.

3. Services loans orland contracts or provides escrow
services, for another person and for commission, money or
other thing of value.

(b) “Mortgage banker” does not include any of the
following:

1. The Wisconsin housing and economic development
authority, or a bank, trust company, savings bank, savings
and loan association, insurance company, or a land mortgage
or farm loan association organized under the laws of this
state or of the United States, when engaged in the transaction
of business within the scope of its corporate powers as
provided by law.

2. A credit union which negotiates loans or any licensee
under ch. 138 which negotiates loans or any licensed attorney
who, incidental to the general practice of law, negotiates or
offers or attempts to negotiate a loan. =

3. Employes of persons.described in subds. 1 and 2 if the
employe is performing his or her duties as an employe.

4. A landlord who, in cofinection with leasing real prop-
erty, makes a loan to a tenant that is secured by leasehold
improvements that are fixtures or improvements to real
property.

5. An employe or agent of persons described in subd. 4 if
the employe or agent is performing his or her duties in making
leasehold improvement loans in connection with leasing real
property

_ History: 1987 a. 359; 1987 a. 403 s. 182; Stats. 1987 5. 440.71; 1989 a. 45.

Wisconsin’s new mortgage banking law. Thompson Wis. Law March

440.72 Registration of mortgage bankers, loan origina-
tors and joan solicitors. (1) DEFINITIONS. In this section:

(a) “Net.worth” means total tangible assets less total
liabilities of a person, or, if the person is a natural person,
total tangible:assets less total liabilities exclusive of the
person’s principal residence and its furnishings and personal
use vehicles.

(b) “Warehouse line of credit” means a line of credit to
fund loans held for sale to other persons.

(1m) REGISTRATION REQUIRED. A person may not act as a
mortgage banker, loan originator or loan solicitor, use the
title ““mortgage banker”, “loan originator” or “loan solici-
tor”, or advertise or otherwise portray himself or herself as a
mortgage banker, loan originator or loan solicitor, unless the
person has been issued a certificate of registration from the
department.

(2) APPLYING FOR REGISTRATION. A person desiring to act
as a mortgage banker, loan originator or loan solicitor shall
apply for a certificate of registration to the department on
forms prescribed by the department and shall pay the fee
specified under s. 440.05 (1).-An application shall satisfy all of
the following:




Electronically scanned images of the published statutes.

440.72 DEPARTMENT OF REGULATION AND LICENSING

(a) Verified. The applicant shall verify the application, and
if the applicant is a partnership or corporation, the applica-
tion shall be verified as follows:

1. By at least 2 partners of the partnership

2. By at least 2 officers of the corporation who have
authority to-verify the application.

(b) Identity of partner. or officer. If the applicant is a
partnership or corporation, the application shall identify
each partner or officer who will use the title “mortgage
banker”’, “loan originator’> or “loan solicitor”.

(3) ADDITIONAL REQUIREMENT FOR LOAN ORIGINATOR APPLI-
cANT; In-addition to the requirements of sub. (2), an applicant
for registration as a loan originator shall include in the
application the name of the mortgage banker who will
employ the loan ongmator

{(4) ADDITIONAL REQUIREMENT FOR MORTGAGE BANKER AP-
PLICANT. In addition to the reqmrements of sub. (2), an
applicant for registration as a mortgage banker shall do one
of the following:

(a) Approval by federal agency. Submit evidence which
shows,” to ‘the department’s satisfaction, that the federal
department of housing and urban development has approved
the applicant as a mortgagee. ’

(b):File a bond. File with the department a bond which is in
the amount of $25,000, is furnished by a company authorized
to do business in this state and is approved by the
department.

(c) Minimum net worth' Submit evidence that establishes,
to the department’s satisfaction, a minimum net worth of
$25,000 and a warehouse line of credit of not less than
$250,000 or' a minimum net worth of $100,000.

(5) COMPLETION OF REGISTRATION. (&) Loan originator and
loan solicitor. Upon receiving a properly completed applica-
tion for registration as a loan originator or loan solicitor and
the fee specified in's. 440.05 (1), the department shall issue to
the applicant a certificate of reglstratlon as a loan originator
or loan 'solicitor.

(b) Mortgage banker. 1. Upon receiving a properly com-
pleted application for registration as a mortgage banker, the
fee specified in 's. 440.05 (6) and satisfactory evidence of
compliance with sub.:(4), the department shall issue to the
applicant a temporary. certificate of registration as a mort-
gage banker: A temporary certificate of registration is valid
for 6 months after the date of issuance. :

2. If within 6 -months after the date of issuance of a
temporary certificate of registration under subd. 1 the holder
of the temporary certificate of registration notifies the depart-
ment that he or she is acting as a mortgage banker and pays to
the department the fee specified in s..440.05 (1), the depart-
ment shall issue to the person a certificate of registration asa
mortgage banker.

{7) RENEWAL OF REGISTRAIION. A loan ongmator loan
solicitor .or mortgage -banker shall renew -a certificate of
registration by submitting to the department a renewal appli-
cation and the applicable renewal fee specified under s. 440.08
(2) (a) on .or before the applicable renewal date specified
under.'s. 440.08 (2) (a): An applicant for renewal of a
certificate of registration as a mortgage banker shall, as part
of the application, refile a bond that satisfies sub. (4) (b) or
resubmit evidence that satisfies sub. (4) (a) or (c).

'History: 1987 a. 359; 1987 a. 403 ss_ 182, 256; Stats. 1987 s 440.72; 1989 a.

45; 1991 a. 39.

440.73 Relationship between loan originator and mort-
gage ‘banker. (1) RESPONSIBILITY FOR LOAN ORIGINATOR.' A
mortgage banker is responsible for, and shall supervise the
acts of, a loan originator who registers under s. 440.72 (3) as
an employe of the mortgage banker or a loan originator or
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any other person who otherwise acts on behalf of the mort-
gage banker.

(2) RESTRICTION ON LOAN ORIGINATOR. If the department
suspends or revokes a mortgage banker’s certificate of regis-
tration, a loan originator may not act on behalf of that
mortgage banker durmg the period of suspension or
revocation,

(3) TRANSFER BY LOAN ORIGINATOR. A registered loan
originator may at any time apply, on forms prescribed and
provided by the department, to transfer employment to
another registered mortgage banker. The fee for transfer is
specified under s. 440.05 (7) and is payable when the loan

originator files the application.
39 History: 1987 a. 359; 1987 a 403 ss. 182, 256; Stats. 1987 s 440 73; 1991 a

440.74 Department’s review of the operations of a loan
solicitor, loan originator or mortgage banker. (1) AuDIT OF
MORTGAGE BANKER’S OR LOAN SOLICITOR’S OPERATIONS. A
mortgage banker or loan solicitor shall submit a copy of an
annual audit of the mortgage banker’s or loan solicitor’s
operations to the department within 20 days after the audit is
completed.

(2) EXAMINATION. (a) Conduct of examination and prepara-
tion of report. The department may at any time, on its own
motion or upon complaint, examine the books of account,
records, condition and affairs of a mortgage banker, loan
originator or loan solicitor registered under this subchapter
The department shall prepare a report of each examination
conducted under this section. As part of the examination or
preparation of the report, the department may examine under
oath any of the members, officers, directors, agents, employes
or customers of the mortgage banker, loan originator or loan
solicitor. The department may require a mortgage banker,
loan originator or loan solicitor who is examined under this
paragraph to pay to the department a fee for the costs of
conducting the examination. If the department requires a fee
under this paragraph, the department shall establish the
amount of the fee by rule.

“(b) Confidentiality. Examination reports and correspon-
dence regarding the reports are confidential, except that the
secretary may release examination reports and correspon-
dence in connection with a disciplinary proceeding conducted
by the department, a liquidation proceeding or a criminal

investigation or proceedmg
History: 1987a 359; 1987 a. 403 ss. 182, 256; Stats 1987s 440.74; 1991 a
9

440.75 Record- keeping requirements for mortgage bank-
ers and loan solicitors. (1) REQUIRED RECORDS; LOAN DOCU-
MENTS. (a) Fee record system. A mortgage banker or loan
solicitor shall establish and maintain a record system which
shows all fees which a mortgage banker charged a mortgage
loan applicant and the applxcatlon or disposition of those
fees.

(b) Loan application record system. A mortgage banker or
loan solicitor shall establish and. maintain a record system
containing all of the following information for each mortgage
loan application:

1. The application date.

2.-The name of the applicant.

-3, The address of the property to be mortgaged.

4. The dispositionof the application and the reason for the
particular disposition. .

5. The type of loan.

(c) Loan application documents. A mortgage banker or loan
solicitor shall maintain for each mortgage loan application all
of the following documents, if used by the mortgage banker
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or loan solicitor in connection with the mortgage loan
application file: v

1. The completed loan apphcatlon

2. The loan commitment.

- 3, The disclosure statement required by 15 USC 1601 to
1693r and regulations adopted under that law.

4, The loan closing statement.

5.A copy of the mortgage note or bond.

6. A copy of the letter rejecting the application.

7: The appraisal report.

8. The credit report.

*9..Any other documents, records or forms shown to or
signed by a loan applicant.”

(2) PERIOD ‘OF RECORD RETENTION. A mortgage banker or
loan solicitor shall keep for at least 25 months copies of all
deposit receipts; canceled checks, trust account records, the
records which a mortgage banker or loan solicitor maintains
under sub. (1) (c) and other relevant documents or correspon-
dence received or prepared by the mortgage banker or loan
solicitor in connection with a loan or loan application. The
retention period begins on the date the loan is closed or, if the
loan is not closed, the date of loan application. The mortgage
banker or loan solicitor shall make the records available for
inspection and copying by the department. If the records are
not kept within this state, the mortgage banker or loan
solicitor ‘shall, upon request of the department, promptly
send exact and complete ¢opies of requested records to the
department.

(3) CONTENTS OF CREDIT AND APPRAISAL REPORTS. (a) Credit
report. If a mortgage banker or loan solicitor charges a loan
applicant a separate fee for a credit report, the credit report
shall consist, at aminimum, of a written statement indicating
the name of the credit reporting agency which investigated
the credit hlstory of the applicant.

(b) Apprazsal report. If a mortgage banker or loan solicitor
" charges a loan applicant a separate fee for an appraisal
report, the appraisal report shall consist, at a minimum, of a
written statement indicating the appraiser’s opinion of the
value of the property appraised for mortgage loan purposes,
the basis for that opinion and the name of the person who
conducted the appraisal. .

(4) RESPONSIBILITY FOR FORMS. A mortgage banker or loan

solicitor is responsible for the preparation and correctness of

all entries on forms, documents and records which are under
the mortgage banker’s or loan solicitor’s control and which
are not dependent on information’ prov1ded by the loan
applicant or a 3rd party. :

" (5) ACCOUNTING PRACTICES. A mortgage banker or loan
solicitor shall maintain its'books and records in accordance

with generally accepted accounting principles.
Hlstory 1987'a.359;:1987 a. 403's 182; Stats. 1987 s 440.75

440. 76 Mortgage banker, loan originator and loan solici-
tor trust accounts. A mortgage banker, loan originator or
loan solicitor shall deposit in one or more trust accounts all
funds other than nonrefundable fees which it receives on
behalf of any person, pending disbursement of the funds in
accordance with instructions from the person on whose
behalf the funds are deposited. A mortgage banker or loan
solicitor may maintain trust accounts in a bank, savmgs
bank, savings and-loan association or credit union which is
authorized to do business in this state or which is federally
chartered. The mortgage banker or loan solicitor shall notify
the department of the location of'its trust accounts and shall
authorize the department to examine and audit any trust

account as the department considers it necessary.
History: 1987 a. 359; 1987 a- 403 s. 182; Stats. 1987 s. 440.76.
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440.77 Discipline of mortgage bankers, loan originators
and loan solicitors. (1) PROHIBITED: cONDUCT. The depart-
ment may revoke, suspend or limit the certificate of registra-
tion of a mortgage banker, loan originator or loan solicitor,
or reprimand a mortgage banker, loan originator or loan
solicitor, if it finds that the mortgage bariker, loan originator
or loan solxc1tor did any of the following:

(2) Made a material misstatement in an application for
registration, or in information furnished to the department.

(b) Made a substantial misrepresentation in the course of
practice m]unous to one or more of the parties to a
transaction. '

(¢) Made a false promise that influences, persuades or
1nduces a client to act to his or her injury or damage

(d) Pursued a continued and flagrant course of misrepre-
sentation, or made false promises, whether directly or
through agents or advertising:

(¢) Acted for more than one party in a transaction without
the knowledge and consent of all parties on whose behalf the
mortgage banker, loan originator or loan solicitor is acting.

(f) Accepted a commission, money or other thing of value
for performing an act as a loan ongmator unless the payment
is from a mortgage banker who is registered under s. 440.72
(3) as employing the loan originator.

(g) As a loan originator, represented or attempted to
represent a mortgage banker other than the mortgage banker
who is registered under s. 440.72 (3) as employing the loan
originator.

(h) Failed, within a reasonable time, -to account for or
remit any moneys coming into the mortgage banker’s, loan
originator’s or loan selicitor’s possession which belong to
another person.

(i) Demonstrated a lack of competency to act as a mort-
gage banker, loan originator or loan solicitor in a way which
safeguards the interests of the public.

(j) Paid or offered to pay a commission, money or other
thing of value to any person for acts or services in violation of
this subchapter.

- (k) Violated any provision of this subchapter ch. 138 or
any federal or state statute, rule or regulation which relates to
practice as a mortgage banker, loan originator -or loan
solicitor. , :

(L) Engaged .in conduct which violates. a standard of
professional behavior which, - through professional experi-
ence,  has become- established. for mortgage bankers, loan
ongmators or loan solicitors.

(m) Engaged in conduct, whether of the same or a different
character than specified elsewhere in“this section, which
constitutes improper, fraudulent or dishonest dealing.

(0):In the course of practice as a mortgage banker, 16an
originator or. loan ‘solicitor, except in relation to housing
designed to meet the needs of elderly individuals, treated a
person unequally solely because of sex, race, color, handicap,
sexual orientation, as defined in s. 111.32 (13m), rellglon
national origin, age or ancestry, the person’s lawful source of
income, or the sex or mar 1tal status of the person maintaining
a household.

(p) Intentionally encouxaged or discouraged any person
from purchasing or renting real estate on the basis of race.

(q) Because of the age or location of the property or the
race of the loan applicant, rather than because of the credit
worthiness of the apphcant and the condition of the property
securing-the loan: i

1. Refused to negotiate, to offer or to attempt to negotiate
a land contract, loan or commitment for a loan, or refused to
find a loan.
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2.-Found. a. loan- or -negotiated a loan on terms less
favorable than are usually. offered.
-(2). CONDUCT ' OF ' OFFICERS,. DIRECTORS AND OTHERS The

department. may revoke, suspend or limit a certificate of

registration issued. under this subchapter or reprimand a
mortgage banker or loan solicitor registered under this sub-
chapter, if a director; officer, -trustee ‘or partner of the
mortgage banker. or loan solicitor or-a person who has a
financial interest in or is in any way connected with the
operatron of the mortgage banker’s or loan solicitor’s busi-
ness is gurlty of an act or omission which would be cause for
refusing to issuea cer tificate of registration to that individual

(3) ORDERS OF THE DEPARTMENT. (a) Orders to prevent or
correct actions. The department may issue general and:spe-
cial ‘orders necessary to. prevent or correct actions by a
mortgage banker, loan originator or loan solicitor that con-
stitute cause under this section for -Tevoking, suspending or
limiting a certificate of Tregistration.

(b) Types of special orders. Special orders may direct a
mortgage banker, loan orrgmator or-loan solicitor to cease
and desist from engaging in a particular activity or may direct
the mortgage banker, loan®originator or loan solicitor to
refund or remitto'a loan apphcant or borrower amounts that
the mortgage banker, loar ‘originator or loan solicitor got
from actions which constitute cause under this section for
revoking, suspending or limiting a certificate of registration.

(c) Judicial review. Orders of the department are subject to
review as provided in ch.’ 227."

(4) PERIOD OF DISCIPLINARY ACTION; INELIGIBILITY FOR
REGISTRATION: () Period. Except as provided in par. (b), the
department shall determine in each case the period-thata
revocatron, suspensron or limitation of a certificate of regis-
tration is effective. -

"(b): Ineligibility. 1. Except as provrded in subd. 2, if the
department revokes a certificate of registration under sub.
(1), the person is not eligible for a certificate of registration
until the expiration of a period which may not exceed 2 years
after the effective date of the revocation.

2. If the department revokes a certificate of registration
under sub: (1) (p) or (q), the ‘person is not-eligible for a
certificate of registration until 5 years after the effective date
of the revocation.

. (5) PENALTIES FOR CERTAIN DISCRIMINATORY CONDUCT. (a)
Mandatory revocation or suspension. Notwithstanding sub.
(1) (intro:)-and (4), if the department finds that a mortgage
banker, loan originator or loan solicitor has vrolated sub. (1)
(p) or (q), the department shall:- '

-} For the first offense, suspend the regrstratron of the
mortgage banker, loan orrgmator orloan solrcrtor for not less
than 90 days.

.2 For the:2nd offense revoke the registration of the
mortgage banker, loan originator or loan solicitor. :

(b). Other penalties. The ‘penalty under par. (a) may be
imposed in addition to any penalty imposed under s. 66.432,

101.22 ‘or 440.80 ;
: Hrstory 1987.a: 359; 1987 a. 403 ss- 182, 256; Stats l987s 440 77

440 78 Fee splitting A mortgage banker, loan orrgmator
or loan solicitor may not pay a person who is not registered

under this subchapter a commission, money or other thing of

value for performing an act’ as a mortgage banker loan

originator or loan so]rcrtor
Hrstory 1987 a' 359; 1987a 4035 182 Stats 1987 5. 44078,

440 80 Penaities and private cause of action (1) PENAL-
TIES. A person who-violatess. 440.72-(1m) may be fined not
more than $1,000 or imprisoned for not more than 6 months
or both. The district attorney of the county where the
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violation occurs shall enforce the penalty under this subsec-
tion on behalf of the state.

(2) PRIVATE CAUSE OF ACTION. A person who is aggrieved by
an act which is committed by a mortgage banker, loan
originator or loan solicitor and which is described in s. 440 77
(1) may recover all of the following in a private action:

(a) An.amount equal to the greater of the following:

1. Twice the amount of the cost of loan origination
connected with the transaction, except that the liability under
this subdivision may not be less than $100 nor greater than
$1,000 for each violation.

2. The actual damages, including any incidental and conse-
quential damages, which the person sustained because of the
violation. ,

" (b) The aggréegate amount of costs and expenses which the
court deternmines were reasonably incurred by the person in
connection with the action, together with reasonable attorney
fees, notwithstanding s. 814.04 (1). -

45‘ History: 1987 a 359; 19872 403 ss. 182, 256; Stats. 19875 440.80; 1989 a

-— 44}0;81 ~ Ltmitétionoh factionsf—for commissions.and.other__

compensation. A person who is engaged in the business or
acting in.the capacity of a mortgage banker, loan originator
or loan solicitor. in this state may not brrng or maintain an
action in this state to collect a commission, money or other
thing of value for performing an act as a mortgage banker,
loan originator or loan solicitor without alleging and proving
that the person was registered under this subchapter as a
mortgage ‘banker, loan originator or loan solicitor when the

alleged cause of action arose.
History: 1987 a. 359; 1987 a. 403 5. 182; Stats. 1987 s 440 81

440. 82 Compensatron presumed. In a prosecution arising
from a violation of this subchapter, proof that a person acted
as a mortgage banker, loan originator or loan solicitor is
sufficiént; unless rebutted, to establish that compensation

was received by, or promised to, that person.
History: 1987 a- 359; 1987 a-403 s 182; Stats: 1987 s.-440.82

SUBCHAPTER VIII

CEMETERY AUTHORITIES, SALESPERSONS AND
. PRENEED SELLERS :

440.90 Definitions. In this subchapter:

N “Business day”” has the meaning given in s. 421.301 (6).

(@) “Cemetery authority” has the meaning given in s.
157.061 (2).

(3). “Cemetery merchandrse” has the meaning given in s.
157.061 (3).

4) “Human remains’ has the meaning given in s..157.061
).

(5) “Mausoleum” has the meaning given in's. 157.061 (9).

- (6) “Mausoleum space” has the meaning given in s.
157.061 (10) L

(6m) “Payment of prrncrpal” has the meamng given in s.
157 061 (11r).

@ “Preneed sales contract” has the meaning given in s.
157.061 (12). ) .

(8) “Preneed seller” means an individual who sells or

“solicits the sale of cemetery merchandise or an undeveloped
space under a preneed sales contract or, if such an individual.

is employed by or acting as an agent for a cemetery authority
or.any other person, the cemetery authority or other person.

(9) “Preneed trust. fund” has the meamng given in s.
157.061 (13). -
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(10) “Public mausoleum™ has the meaning given in s.
157.061 (14). : :

(11) “Sale” has the meaning given in s. 157.061 (16).

(12) “Undeveloped space” has the meaning given.in s.
157.061 (17). ‘

(13) “Warehouse” means a place of storage for cemetery
merchandise sold-under a preneed-sales contract

(14) “Wholesale cost ratio” means the actual cost to a
preneed seller to supply and deliver cemetery merchandise or
to construct an undeveloped space divided by the price paid
by the purchaser, excluding sales ‘tax, finance or interest

charges and insurance premiums. ’
History: 1989 a. 307.

440.91 Cemetery authorities and cemetery salespersons.
(1) Except as provided in sub. (6m), every cemetery authority
that sells or solicits the sale of a total of 10 or more cemetery
lots or mausoleum spaces during a calendar year and that
pays any commission or other compensation to any person
for selling’ or soliciting the sale of its cemetery lots or
mausoleum spaces shall register with the department. The
registration shall be in writing and shall include the names of
the officers of the cemetery authority.

(2) Except as provided in subs. (7) and (10), every individ-
ual who sells or solicits the sale of, or who expects: to sell or
solicit the sale of, a total of 10 or more cemetery lots or
mausoleum spaces during a calendar year shall register with
the department. An individual may not be registered as a
cemetery salesperson except upon the written request of 'a
cemetery authority and the payment of the fee specified in s.
440.05 (1). The cemetery authority shall certify in writing to
the department that the individual is competent to act as a
cemetery salesperson. Within 10.days after the certification of
any cemetery salesperson, the cemetery salesperson. shall
verify and furnish to the department, in such form as the
department prescribes, all of the following information:

(a) Name and address. o

(b) Educational qualifications. -

(c) Prior occupations. . :

(d) Any other information which the department may
reasonably require to enable it to determine the competency
of the salesperson to transact the business of a cemetery
salesperson in a manner which safeguards the interest of the
public. ‘

(3) Any cemetery salesperson may transfer to the employ-
ment . of a cemetery authority, other than the cemetery
authority that certified the salesperson under sub. (2), by
filing a transfer form with the department and paying the
transfer fee specified in s. 440.05 (7). v

(4) Renewal applications shall be submitted to the depart-
ment on a form provided by the department on or before the
applicable renewal date specified under s. 440.08 (2) (a) and
shall include the applicable renewal fee specified under s.
440.08 (2) (a). , : |

{8) Every cemetery authority requesting the registration or
transfer of any cemetery salesperson shall be responsible for
the acts of that salesperson- while acting as a cemetery
salesperson. '

(6m) A cemetery authority of a cemetery. organized, main-
tained and operated by a town, village, city, church, syna-
gogue or mosque, religious, fraternal or benevolent society or
incorporated college of a religious order is not required:to be
registered under sub. (1). R

(7) An individual who solicits the sale of cemetery lots or
mausoleum spaces in a cemetery organized, maintained and
operated by. a town, village, city, church, synagogue or
mosque, religious, fraternal or benevolent society or incorpo-
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rated. college of a religious order is not required to be
registered under sub. (2).

(8) Sections 452.13, 452.14,-452.15, 452,18, 452.21 and
452.22, as they apply to real estate salespersons, apply with
equal effect to cemetery salespersons. :

(9) No cemetery authority or cemetery salesperson regis-
tered under sub. (1) or (2) may pay a fee or commission as
compensation for a referral or as a finder’s fee relating to the
sile of a cemetery lot, cemetery merchandise or mausoleum
space to any person who is not registered under sub. (1) or (2)
or-who is not regularly and lawfully engaged in the sale of
cemetery lots, cemetery merchandise or mausoleum spaces in
another state or territory of the United States or a foreign
country.

(10) Nothing in this section requires an individual who is
registered ‘as a preneed seller under s. 440.92 (1) to be
registered as a cemetery salesperson under sub. (2) if the
individual only sells or solicits the sale of cemetery merchan-
dise or undeveloped spaces under preneed sales contracts.

History: 1989 a.307 ss. 75,-80 to 83, 91; 1991 a 39, 269. -

440.92 Cemetery preneed sellers. (1) REGISTRATION. (a)

Except as provided in subs. (4), (9) (a) 1 and (10), every
individual who sells or solicits the sale of cemetery merchan-
dise or an undeveloped space under a preneed sales contract
and, if the individual is employed by or acting as an agent for
a cemetery authority or any other person, that cemetery
authority or other person is required to be registered under
this subsection. .

_:(b) The department shall issue a certificate of registration
as a.cemetery preneed seller to any person who does all of the
following: =

1. Submits an application to the department on a form
provided by the department.

. 2. Pays the fee under s. 440.05.(1). ,

3. Subject .to ss.. 111.321, 111.322 and- 111.335, submits
evidence satisfactory to the department that the person does
not have a conviction record. _

4. Meets any other reasonable requirements established by
the department by rule to determine fitness to sell cemetery
merchandise or-an undeveloped space under a preneed sales
contract. The rules may not require applicants to meet
minimum education, experience or: prior -employment re-
quirements or to pass any examination. ,

(¢) Renewal applications shall be submitted to the depart-
ment on-a form provided by the department on or before the
applicable renewal date specified under s. 440.08 (2).(a) and
shall. include the applicable renewal fee specified under s.
440.08 (2) (a). ‘

(e) Nothing in this subsection requires an individual who is
registered ‘as a cemetery salesperson under-s. 440.91(2) to be
registered under this subsection if the individual does not
conduct or solicit any sale under a preneed sales contract.

(2) PRENEED SALES CONTRACTS. (2) A preneed sales contract
for the sale of cemetery merchandise shall provide for the
delivery of cemetery merchandise in one of the following
ways:

1. By physically delivering the merchandise to the pur-
chaser or the beneficiary named in the preneed sales contract.

2. By affixing the cemetery merchandise to the cemetery lot
or-mausoleum,

3. By storing the cemetery merchandise in a warehouse that
is'located on the property of the preneed seller if the preneed
seller insures the cemetery merchandise and the-preneed sales
contract requires the preneed seller to ultimately affix the
cemetery merchandise to the cemetery lot or mausoleum
without additional charge:
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3g. By storing the cemetery merchandise anywhere on the
property of the preneed seller if the property of the preneed
séller is located in this state, the preneed seller insures the
cemetery merchandise and the preneed sales contract requires
the preneed seller to ultimately ‘affix the cemetery merchan-
dise 't0 a cemetery lot, to the outside of or the grounds
surrounding a mausoleum or to any other outdoor location
without additional charge.

4. By havrng the cemetery merchandise stored in a ware-
house that is not located on the property of the preneed seller
if the warehouse has agreed to ship the cemetery merchandise
to.the preneed seller, purchaser or beneficiary named in the
preneed. sales contract without additional charge -to . the
purchaser and the preneed sales contract requires that the
cemetery merchandise ultimately be affixed to the cemetery
lot.or mausoleum without additional charge. If the cemetery
merchandrse is delrvered under this subdivision, all of the
followmg apply:

" a..At the time that the preneed sales contract is entered
into, the preneed seller shall provide the purchaser with the
name, address and telephone number.of the warehouse and
inform the purchaser that-the warehouse is approved by the
department

b If the name, address, telephone ‘number or approval
status- of the warehouse changes before the cemetery mer-
chandrse is-delivered, the preneed seller or warehouse shall
notrfy the purchaser in writing of each change within 30 days
after:the change.

“'c. The preneed sales contract shall provide for the cemetery
merchandise to ‘be delivered within 30 days. after the pur-
chaser or beneficiary requests the preneed seller or warehouse
to deliver. the cemetery merchandise and-shall contain the
procedure and any requirements for making the request.

“(am).If a preneed sales contract for the sale of cemetery
merchandise requires the preneed seller to ultimately affix the
cemetery merchandise to a cemetery lot, mausoleum or other
location’ but the purchaser has ‘not informed the preneed
seller of thé location where the cemetery merchandise is to be
affixed and the location where-the cemetery merchandise is to
be. affixed is not specified in the preneed sales contract, the
preneed sales contract may provide that the preneed seller
may charge the purchaser an ‘additional fee at the.time that
the cemetery merchandise is affixed not to exceed the addi-
tional costs to.the preneed seller: that are necessrtated by the
purchaser’s choice of location.

-(b) If a preneed sales contract does not requrre the preneed
seller to deliver cemetery merchandise by one of the methods
under par (a), the preneed seller shall delrver the cemetery
merchandrse under par. (a) 2.

(c) ‘Except as' provided  in par: (cm), a prenéed sales -

contract shall provide that if the purchaser voids the preneed
salesicontract at any time within 10 days after the date of the
initial payment the preneed seller shall; within 30 days after
the date on which the preneed sales contract is voided, refund
all money paid by the purchaser for cemetery merchandise
that has not been supplred or delivered -and for the mauso-
leum space. :

i (cm):If a preneed sales contract for the sale of cemetery
merchandise requirés the preneed seller to' physically alter any
cemetery merchandise, the preneed sales contract shall pro-
vide that if‘the purchaser voids the preneed sales contract at
any time- before the preneed seller has physically altered the
cemetery ‘merchandisé in a manner or to a degree that makes
the fair market value of the cemetery merchandise to ‘the
general public lower than the sale price of the cemetery
merchandise under the preneed. salés contract or within 10
days after the date of the initial payment, whichever occurs
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first, the preneed seller shall, within 30 days after the date on
which the preneed sales contract is voided, refund all money
paid by the purchaser for cemetery merchandise that has not
been.supplied or delivered.

(d) A preneed seller may not sell any undeveloped space
unless the plans for the construction of the mausoleum have
been submitted to the department of industry, labor and
huinan relations for approval under s. 157.12 (2) (a) and the
preneed sales contract includes the following language in not
less than 10-point boldface type: “THE PLANS FOR
CONSTRUCTING THE MAUSOLEUM SPACE HAVE
BEEN SUBMITTED TO THE DEPARTMENT OF IN-
DUSTRY, LABOR AND HUMAN RELATIONS FOR
APPROVAL. THE SELLER IS RESPONSIBLE FOR ALL
COSTS REQUIRED TO OBTAIN APPROVAL OF THE
PLANS:BY THE DEPARTMENT OF INDUSTRY, LA-
BOR .AND HUMAN. RELATIONS, COMPLETE THE
CONSTRUCTION, AND OBTAIN CERTIFICATION
OF THE CONSTRUCTION BY THE DEPARTMENT OF
INDUSTRY, LABOR'AND HUMAN RELATIONS.”

(e) A preneed sales contract for the sale of an undeveloped
space shall provide that the purchaser may void the preneed
sales contract if any of the following conditions applies:

"1.”The plans for constructing the mausoleum are not
approved under s: 157.12.(2) (a)

. 2. The construction of the mausoleum does not begin
within 3-years after the date of the sale.

3.If'the'mausoleum is a public mausoleum, the construc-

tion ‘of the mausoleum is not certified under s. 157.12 (2) (b)
wrthrn 6 years after the date of the sale.

(f) If a preneed sales contract is voided under par. (e), the
preneed seller shall; within 30 days after the date on which the
preneed sales ¢ontract is voided, refund all money paid by the
purchaser, together with interest calculated at the legal rate of
rnterest as provided under s. 138.04.

(g) A preneed seller may include in a preneed sales contract
provisions that do any of the following:

1. Place restrictions on-the right of the purchaser to assign

his or her interest in any undelivered cemetery merchandise
or undeveloped space to-any other person, but only if such
restrictions are consistent with regulations, established by the
cemetery- authority of the cemetery in which the cemetery
merchandise will ultimately be affixed or in which the unde-
veloped space is located, that specify who may or may not be
buried in the cemetery.
2. Require the purchaser to notify the preneed seller that
the purchaser has assignéd his or her interest in any undeliv-
ered: cemetery  merchandise or undeveloped space to any
other person within a reasonable period of time after the
interest has been assigned.

(h) Apr ovision in a preneed sales contract that purports to
waive or is in conflict with any part of this section is void.

(r) Ifa preneed sales contract includes provisions for the
sale of cemetery merchandise or an undeveloped space that is
subject to the trusting requirements under sub. (3) (a) and (b)
and for the sale'of other goods or services that are not subject
tothetr ustmg requirements under sub. (3) (a) and (b), the sale
price . of the goods or services. that are not subject to the
trusting requirements may not be inflated for the purpose of
allocating a:lower sale price to the cemetery merchandise or
undeveloped space that is subject to the trusting
requirements. :

(jyA preneed sales contract shall be in writing. The preneed
seller shall provide the purchaser with a copy of the preneed
sales contract at the time that the preneed sales contract is
entered into. A provision in a written preneed sales contract
that lrmrts the terms of the transaction to those included in




Electronically scanned images of the published statutes.

3915 91-92 Wis. Stats.
the written preneed sales contract and that disclaims any oral
agreements pertaining to the transaction creates a rebuttable
presumption that no oral preneed sales contract pertaining to
the transaction exists. A preneed sales contract that is not in
writing may not be voided by the preneed seller, but may be
voided by the purchaser at any time before all of the cemetery
merchandise purchased has been delivered, before the plans
for constructing the mausoleum have been approved under s.
157.12 (2) (a) or, if the mausoleum is a public - mausoleum,
before the construction of the mausoleum has been certified
under s. 157.12 (2) (b). If a preneed sales contract is voided
under-this paragraph, the preneed seller shall, within 30 days
after the date on which the preneed sales contract is voided,
refund all money paid by the purchaser, together with interest
calculated at the legal rate of interest as provxded under s.
138.04.

(k)-A preneed sales contract shall includé the following
language in not less than 10-point boldface type; “SECTION
440.92 (2) OF THE WISCONSIN STATUTES SPECIFIES
THE RIGHTS OF THE PURCHASER UNDER THIS
CONTRACT.  DEPENDING ON THE “CIRCUM-
STANCES, THESE MAY-INCLUDE THE RIGHT TO
VOID THE CONTRACT AND RECEIVE A REFUND
OR THE RIGHT TO ASSIGN AN INTEREST IN THE
CONTRACT TO ANOTHER  PERSON.” .

(3) DEPOSITS IN. PRENEED TRUST FUND AND CARE FUND. (a) A
preneed seller shall deposit into a preneed trust fund an
amount equal to at least 40% of each payment of principal
that is received from the sale of cemetery merchandise under a
preneed sales contract; or the wholesale cost ratio for the
cemetery merchandise multiplied by the amount of the pay-
ment of principal that is received, whichever is greater. In
addition to the amount required to be deposited under- this
paragr aph forthe sale of cemetery merchandise and except as
provided in par. (c), if a preneed seller receives payment. for
the sale of an undeveloped:space under a preneed sales
contract, the preneed seller shall deposit a percentage of each
payment of principal that is received from the sale of:the
undeveloped space into a preneed trust fund, determined as
follows:

1. If the:actual cost to the preneed seller of constructing the
.undeveloped space in accordance with construction. plans
approved under: s. 157.12 (2) (2) has been deterniined by a
registered architect -or engineer and: accepted -in--a- written
construction agreement by both: the preneed seller-and the
person who has .agreed to. construct. the mausoleum, the
minimum percentage of each payment of  principal that must
be-deposited into the preneed trust fund is the percentage
equal to the wholesale cost ratio for the undeveloped space:
In this subdivision, “registered architect or engmeel” means a
person who is reglstered as‘an architect or engineer under ch.
443,

" 2.'If the cost to the preneed seller: of consttuctmg the
undeveloped space has not been determined as provided in
subd. 1, the prenéed seller shall deposit at least 40% of each
payment of principal into the preneed trust fund.

(b) The preneed seller shall make the deposits required
under par. (a) within 30 business days after the last day of the
month in which each payment is received. Preneed trust funds
shall be deposited and invested as provided in's. 157.19.

" (). A preneed seller is not required to make the deposits
required under par. (a) 1 and 2 if any of the following applies:

1. The mausoleum is certified unders..157.12 (2) (b) within
30 business days after the payment is received.

.- 2. The undeveloped space is located in a mausoleum or
project of mausoleums in which at least one mausoleum space
was sold before. November 1,-1991. In this subdivision,
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“project of mausoleums” means a group of mausoleums that
have been or are intended to be built and arranged in a
cemetery according to-a single construction plan approved
under's. 157.12 (2) (a).

3. The preneed seller files with the department a bond
furnished by a surety company authorized to do business in
this'state or an irrevocable letter of credit from a financial
institution, as defined in s. 157.19 (1), and the amount of the
bond or letter of credit is sufficient to secure the cost to the
cemetery authority of constructing the mausoleum.

-(dyIf payments are received under a preneed sales contract
for an undeveloped space, the preneed seller shall make
deposits into the care fund required under s. 157.12 (3) in
addition to any deposits required under par. (a).

:(4) 'EXCEPTIONS TO REGISTRATION REQUIREMENT. (a) Any
person - who sells or solicits the sale of cemetery merchandise
under a preneed sales contract is not required to be registered
under sub. (1) and the requirements of sub. (3) (a) and (b) do
not apply to the sale if all payments received under the
preneed sales contract are trusted as required under s. 445.125
(1) (a) ot if all of the following conditions are met:

1..The preneed seller guarantees that the cemetery mer-
chandise will be delivered not more than 180 days after the
date of the sale: -

2. The cemetery. merchandlse 1s delivered or the preneed
sales contract is voided not more than 180 days after the date
of the sale. ,

. (b) If any preneed seller who is not registered under sub (1
accepts a payment under a preneed sales contract and the
merchandise is not delivered within 180 days after the date of
the 'sdle, the preneed seller shall' immediately notify the
purchaser that the purchaser is entitled to a refund of all
money:paid by the purchaser, together with interest calcu-
lated at the legal rate of interest as prov1ded under s. 138 04
at any time before the merchandise is delivered.

(5)° USE' OF : PRENEED TRUST FUNDS 'TO' COVER COSIS OF
CONSTRUCTION OR PARTIAL PERFORMANCE. (a) Before the con-
struction of a mausoleum for which a preneed trust fund has
been established is certified under's. 157.12 (2) (b), the trustee
of the preneed trust fund shall, upon receipt of a written
request for the release of a specified amount of the funds from
the preneed seller and' the person who is constructing the
mausoleum; release the specified amount of ‘the funds, but
only if the request is accompanied by a sworn statement,
s1gned by the preneed seller and the person who is construct-
ing the-mausoleum, certifying that the specified amount does
not exceed the:amount charged. to the preneed seller by the
person who is constructing the mausoleum for labor that has
actually been performed and materials that have actually
been used in the construction of the mausoleum, and does not
include any cost for which preneed trust funds have been
previously: released under this paragraph. :

-(b) Before all of the terms of a preneed sales contract for
the sale of cemetery merchandise are fulfilled, the trustee of
the preneed trust fund shall, upon receipt of a written request
for the release of a specified amount of the funds from the
preneed seller, release the specified amount of the funds; but
only if the request is accompanied by a sworn statement,
signed. by ‘the preneed seller, certifying that the specified
amount does not exceed, the ‘actual cost to the preneed seller
forany cemétery merchandise that has actually been supplied
or delivered and for any cemetery services that have actually
been petformed, and does not include any cost for which
preneed trust funds have béen previously released under this
paragraph

(6) - REPORTING; "RECORD KEEPING; AUDITS. (a) Every
preneed seller‘ registered under sub. (1) shall file an annual
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report with the department. The report shall be made on a
form prescribed and furnished by the department. The report
shall be- made on a calendar-year basis unless the department,
by rule, provides for other reporting periods. The report is
due on or before the 60th day after the last day of the
reporting period.

- (b) The preneed seller shall include all of the foliowing in
the annual report under-par. (a):

. I If the preneed seller is a corporation that is required to
file a report-under s. 180.1622 or 181.651, a copy of that
report-and the name, residence address and business address
of each shareholder who beneficially owns, holds or has the
power to vote 5% or more of any class of securities issued by
the corporation. . - :

2. An accounting of amounts deposited in, amounts with-
drawn from, income accruing to and the balance at the close
‘of the reporting period of each preneed trust fund for which
the preneed seller is the trustee. :

(c) A preneed seller who is the trustee of any trust fund
under 's. 445.125 shall include in the report required under
par. (a) an accounting of amounts deposited in, amounts
withdrawn from, income accruing to and the balance at the
close of the reporting period of such trust funds.

(d) ‘All records described under pars. (b) 2 and (c) and
maintained by the department are confidential and are not
availablé for inspection or copying under s. 19.35 (1).

(e) The department shall review each report filed under
par. () to determine whether the preneed seller is complying
with this section. | ' '

(f) The preneed seller shall keep a copy of the report
required under par. (a) at its principal place of business and,
except for those records described under pars. (b) 2 and (),
shall make the report available for inspection, upon reason-
able notice, by any person with-an interest in purchasing
cemetery merchandise or a mausoleum space from the
preneed seller or by any person who has entered into or is the
beneficiary of a preneed sales contract with the preneed seller.

(g) The preneed seller shall maintain all of the following:

-“~1. The records needed to prépare the reports required
under par. (a). I :

2. Records that show, for each deposit in a trust fund or
account specified in pars. (b) 2 and (c), the name of the
purchaser or beneficiary of the preneed sales contract relating
to the deposit and the item purchased. -

3. A copy of each preneed sales contract.

(h) The records under par. (b) 1 shall be permanently
maintained by the preneed seller, The records under par. (b) 2
shall be maintained for not less than 3 years after all of the
obligations of the preneed sales contract have been fulfilled.
The department may promulgate rules to establish longer
time periods for maintaining records under this paragraph.
" '(i) The department may promulgate rules requiring
preneed sellers registered under sub. (1) to maintain other
records and establishing minimum time periods for the main-
tenance of those records. . ‘ ‘

(j) The department may audit, at reasonable times and
frequency, the records, trust. funds and accounts of any
preneed seller registered .under.sub. (1), including records,
trust funds and accounts pertaining to services provided by a
preneed seller which are not otherwise subject to the require-
ments under this section. The department may conduct audits
under this paragraph on a random basis, and shall conduct all
audits under this paragraph without providing prior notice to
the preneed seller.

(k) The department may promulgate rules establishing a
filing fee to accompany the report required under par. (a).
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The filing fee shall be based on the approximate cost of
regulating preneed sellers.

(7) APPROVAL OF WAREHOUSES. No. person may own or
operate a warehouse unless the warehouse is approved by the
department; Upon application, the department shall approve
a warehouse that is located in this state if the person who
operates the warehouse is licensed as a public warehouse
keeper by the department of agriculture, trade and consumer
protection under ch. 99, but may not approve a warehouse
that is located in this state unless the person is so licensed. The
department shall promulgate rules establishing the require-
ments for approval of warehouses that are located outside
this state. The rules shall require warehouses that are located
outside this state to file with the department a bond furnished
by-a surety company authorized to do business in this state in
an amount that is sufficient to guarantee the delivery of
cemetery merchandise to purchasers under preneed sales
contracts. The department shall compile and keep a current
list of the names and addresses of all warehouses approved
under this subsection and shall make the list available for
public inspection during the times specified in s. 230.35 (4) (f).

(8) CEMETERY CONSUMER PROTECTION FUND; ASSESSMENTS
AND REIMBURSEMENTS. (a) In.-this subsection:

1. “Consumer” means a person who has purchased or
intends to purchase cemetery merchandise or services or a
cemetery lot or mausoleum space from a cemetery authority,
cemetery salesperson or preneed seller.

2..“Fund” means the cemetery consumer protection fund
created under's. 25.85. :

- (b) Beginning on the date determined by the department,
but not later than January 1, 1993, the department shall
annually assess each preneed seller $5 for each preneed sales
contract that is subject to ‘the trusting requirements under
sub. (3).(a) and (b) and that has been entered into by the

preneed seller during the 12-month period immediately pre-

ceding the date. on which the assessment is made. Each
preneed seller shall pay the amount of the assessment to the
department within 30 days' after receiving the assessment,
except as provided in sub. (9) (a) 2.- The department shall
deposit all moneys collected under this paragraph into the
fund.-Whenever the balance in the fund equals or exceeds
$1,000,000. on the -date on. which: the department would
otherwise make an annual assessment, the department may
not make that assessment, and may not make any subsequent
assessment -unless the balance in the fund falls below
$1,000,000. The department may make assessments on differ-
ent dates in different years in order to maintain a balance of at
least $1,000,000.in the fund, but may not make more than one
assessment during any 12-month period.

(c)- Any consumer- who claims a loss resulting from the
illegal, unprofessional or unethical conduct of a cemetery
authority, cemetery salesperson or preneed seller may apply
to the.department-for reimbursement for those losses. The
department shall review each application submitted, investi-
gate each claim of loss; approve or deny-each application and
reimburse each consumer whose application is approved.
Reimbursements under this paragraph shall be paid from the
appropriation under- s. 20.165 (1) (q).

NOTE: Sub. (8) (c) first applies to consumer losses resulting from conduct of
cemetery authorities, cemetery salespersons or preneed sellers that is engaged in
on 1-1-93.

(d) The department shall promulgate rules establishing
procedures and requirements for making and collecting an-
nual assessments under par. (b) and for reviewing applica-
tions, investigating claims, approving and denying applica-
tions and making reimbursements under par. (c).

(¢) The state is subrogated to the rights of a claimant who is
reimbursed under par. (¢) in an amount equal to the amount
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of the claimant’s reimbursement. The attorney general shall
make reasonable efforts to recoup the amounts paid under
par. (c) from the persons who are liable for the illegal,
unprofessional or unethical conduct for which those amounts
are paid. A claimant who is reimbursed under par. (c) shall
cooperate with the attorney genera] in any action brought
under this paragraph.

(9) EXEMPTIONS; CERTIFICATION OF COMPLIANCE OF CEME-
TERY AFFILIATED WITH RELIGIOUS SOCIETY. (a) If the cemetery
authority: of a cemetery -that. is affiliated with a religious
society organized under ch. 187 or that religious society files
an annual certification with the department as provided in
this subsection, all of the following apply: -

1. Neither the cemetery authority nor any employe of the
cemetery is required to be registered as a cemetery preneed
seller-under sub. (1) durmg the perrod for which the certrfrca-
tion is effective.

2. If the cemetery authorrty orany employe of the cemetery
receives an assessment under sub. (8) during the period for
which the certification is effective, the cemetery authority or
employe is not required to pay the amount of the assessment.

(b) A certification-under this subsection shall be madeon a
form prescribed and furmshed by the department and include
all of the following: .

1. The name and address of each- cemetery to which the
certification applies.

2. The name, address and social security number of each

employe of the cemetery who sold ‘or solicited ‘the sale of

cemetery merchandise or an undeveloped space under a
preneed sales contract for the cemetery during the 12-month
period immediately preceding the date on which the certifica-
tion is filed with the department.

3. A notarized statement of a person who is legally
authorized to act on behalf of the religious society under this
subsection that, during the 12-month period immediately
preceding the date on which the certification is filed with the
department, each employe-specified under-subd..2 and the
cemetery authority have either fully complied or have sub-
stantially complied with subs. (2), (3) (a) and (b) and (5).

(c) If the statement under par. (b) 3includes a statement:of

substantial compliance, the statement of substantial compli-
ance must also specify those instances when the employe or
cemetery authorrty did not fully comply wrth sub:: (2), (3) (@
or (b) or.(5).

(d) A certrfrcatron under thrs subsectron is effectrve for the
12-month perrod immediately following the date on whrch
the certification is filed with the department.

(e) During the effective period specified under par. (d) the
department: may not audit the preneed ‘trust funds or any
records or.accounts relating to. the preneed trust funds of the
cemetery authority or any employe of the cemetery to which a
certification under-this subsection:applies. .

- (f) The teligious society that is.affiliated with a cemetery to
whrch a certification under this subsection applies is liable for
the damages of any person that result from the failure of any
employe specified under par. (b) 2 or the cemetery authority

to fully comply with sub. (2), (3) (a) or (b) or (5) during the 12-

month period for which such compliance has been certified
under this subsection.

(10) EXEMPTIONS; CERTAIN NONPROFIT CEMETERIES. This
section does not apply to a cemetery authority that is not
required to be registered under s. 440.91 (1) and that is not

organized or conducted for pecuniary profit.
History: 1989 a. 307; 1991 a 16,32, 39, 269."

440.93 Disciplinary-actions and preceedings. (1) The de-
partment may reprimand a registrant or deny, limit, suspend
or revoke a certificate of a cemetery authority, cemetery
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salesperson or preneed seller if it finds that the applicant or
registrant, or, if the applicant or registrant, is an association,
partnership or corporation, any officer, director, trustee or
shareholder who benefrcrally owns, holds or has the power to
vote' 5% or more of ‘any class of security issued by the
applicant or registrant, has done any.of the following:

(a) Made a'material misstatement in an- applrcatron for a
certificate or for renewal of a certificate.

(b) Made a substantial misrepresentation or false promise
to an individual to influence the individual to purchase a
cemetery lot, cemetery merchandise or mausoleum space.

(c) Engaged in any practice relating to the sale of a
cemetery lot, cemetery merchandise or mausoleum ‘space
which clearly demonstrates a lack of knowledge or ability to
apply professional principles or skills.

 (d).Subject to ss.-111.321,111.322 and 111.335, been

convicted of an offense the circumstances of which substan-
tially relate to the sale of a cemetery lot, cemetery merchan-
dise or mausoleum space.

(e) Advertised in a manner that is false, deceptive or
misleading.

(f) Subject to ss. 111.321, 111.322 and'111.34, engaged in
any practice relating to the sale of a cemetery lot, cemetery
merchandise or mausoleum space while the person’s ability to
practice was impaired by alcohol or other drugs.

(g) Violated this subchapter or any rule promulgated under
this subchapter. ,

(2) The department shall determine in each case the perrod
that a limitation, suspensron or revocation of a certificate is

effectrve
- History: 1989 a- 307.

"440.945 Cemetery monuments.. (1) DEFINITIONS. In this

section: ;

(a). “Installed” means permanently affixed to a C/emetery
lot;

(b) ;‘,‘Monument” means any. -object made -of granite,
bronze, marble, stone, cement or other permanent material
that is installed or intended to: be-installed to identify or

g memorralrze human remams

(c) “Vendor’”’ means a person who sells, delivers, installs or
cares for a monument, other than the cemetery authority of
the cemetery in whrch the monument is installed.

(2). CEMETERY AUTHORITY POWERS. A cemetery authority
may do any of the following:

(a) Adopt regulations, consistent wrth this section and with
standards that the cemetery authority uses for its own monu-
ment installations, prescribing requirements and procedures
for the sale, delivery, installation or care of monuments,
including requirements that each vendor provide reasonable
advance notice to the cemetery authority of the date on which
the vendor desires to install a monument; that each vendor
carry . worker s compensation insurance and a minimum
amount of comprehensrve general liability insurance, such
minimum ‘amount not to exceed $300,000; and that each
owner of a cemetery lot pay all fees and other amounts due
the cemetery authority to satisfy any encumbrances pertain-
ing to the cemetery lot before a monument is installed.

(b) Assist a vendor in marking the location for a monu-
ment and inspect the installation of the monument to ensure
that it is propeily installed by the vendor.

(c) Charge either the owner of a cemetery lot or a vendor a
reasonable fee to cover the cemetery authority’s labor costs.
In this paragraph, “labor costs” means the amount, calcu-
lated in accordance with generally accepted accounting prin-
ciples and practices, that is payable to employes of the
cemetery authority -for wages and fringe benefits for the
period that the employes were engaged in marking the
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location for and inspecting the installation of the monument
to ensure that it was properly installed, and may include any
general administrative or overhead costs of the cemetery
authority or any other costs that are directly related to
marking the location for and inspecting the installation of the
monument to ensure that it was properly. installed.

(3) DISCLOSURE OF INFORMATION ‘1O CONSUMERS. (a) Every
cemetery authority shall keep on file and make availabie for
inspection and copying to owners and prospective purchasers
of cemetery lots and to other interested persons all of the
following information:

1.-Anitemized list of the amounts char ged forany services
provided by the cemetery authority relating to the finishing,
installation or care of monuments.

2. Any regulations adopted under sub. (2) (a)

(b) Upon the request of any person who is interested in
purchasing a monument from a cemetery authority or a
vendor, the cemetery: authority or vendor shall provide the
person with an itemized list of the amount charged for each
finished monument in which the person is interested and for
any services that may be pr: ovided by the cemetery authority
or vendor relatrng to - the mstallatron or care of  the
monument.

(4) PROHIBITED CONDUCT. (a) A cemetery authority may
not do any of the following:'

1. Require the .owner - or purchaser of a cemetery lot to
purchase a monument or services related to the mstallatron of
a-monument from the cemetery authority.

2.: Restrict : the right of the owner or purchaser of a
cemetery lot to purchase a monument or services related to
the installation of a monument from the vendor of his or her
choice.

3. Except as provided in sub. (2) (c), charge the owner or
purchaser of a cemetery lot a fee for purchasing a monument
or services related to the installation of 2 monument from a
vendor, or charge a vendor a fee for delivering or installing
the monument. Nothing in this subdivision shall be construed
to prohibit a cemetery authority from charging the owner or
purchaser “of a cemetery lot a reasonable fee for servrces
relating to the care of a monument.

4. Discriminate against any owner or purchaser of a
cemetery lot who has purchased a monument or services
related to the installation of a monument from a vendor.

(b) ‘A vendor-may not falsely represent to any petson-any
regulations adopted by a cemetery authority under sub. (2)
(a) or falsely represent to any person the vendor’s relatronshrp
with a cemetery authority.

(5) ENFORCEMENT. (a) If the department has reason to
believe that any person is violating this section and that the
continuation of that activity might cause injury to the public
mterest the department may investigate.

(b) The department of justice or any.district attorney, upon
mformmg the department of justice, may commence an
action in circuit.court in the name of the state to restrain by
temporary or permanent rn]unctron any violation of this
sectron "The court may, prior to entry of final judgment,
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make such orders or judgments as may be necessary to restore
to any person any pecuniary loss suffered because of the acts
or practices involved in the action, if proof of such loss is
submitted to the satisfaction of the court. The department of

justice may subpoena persons and require the production of

books and other documents, and may request the department
of regulatron and licensing to exercise its authority under par.
(a) to aid in the investigation of alleged violations of this
section.

(c) In lieu of instituting or continuing an action under thrs
subsection, the department of justice may accept a written
assurance of discontinuance of any act or practice alleged to
be a violation of this section from the person who has
engaged in the act or practice. An assurance entered into
under this paragraph shall not be considered evidence of a
violation of this section, but a violation of the assurance shall

be treated as a violation of this section.
- History: 1989 a. 95; 1989 a. 307 ss. 84, 86; Stats. 1989 5. 440.945

440.95  Penalties. (1) Any cemetery authority that is re-
qurred to register under s. 440.91 (1) and that knowingly fails
to register may be fined not more than $100.

(2) Any individual who is required to register as a cemetery
salesperson under s. 440.91 (2) and who fails to register may
be fined not less than $25 nor more than $200 or imprisoned
for not more than 6 months or both.

~(3) Except as-provided in subs. (1) and (2), any person who
violates s. 440.91 or any rule promulgated under s. 440.91
may be fined not more than $1,000 or imprisoned for not
more than 6 months or both.

(4) Any person who intentionally does any of the following
may be fined not more than $1, 000 or imprisoned for not
motre than 90 days or both:

(a) Fails to regrster as a preneed seller as required under s.
440.92 (1) (a).

(b) Fails to deposit or invest preneed trust funds or care
funds as required under s. 440.92 (3).

(c) Fails to file'a report or files an incomplete, false or
misleading report under s. 440.92 (6).

“(d) Files a false or misleading certification under s. 440.92
). o ,

-(5) Except as provided in sub, (4),.any person who violates
5. 440.92 or any rule promulgated under s. 440.92 may be
required to forfeit not more than $200 for each offense. Each
day of continued violation constitutes a separate offense.

(6) (a) Any cemetery authorrty or vendor that fails to
disclose information to consumers in violation of s. 440.945
(3) may be required to forfeit not more than $200.

(b) Any -cemetery: authority or vendor that violates s.
440.945 (4) may be required to forfeit not more than $200 for
the first offense and may be required to forfeit not more than
$500 for the 2nd or any later offense within a year. The period
shall be measured by using the dates of the offenses that
resulted in‘convictions.

" History: 1989 a. 307 ss. 75, 87.
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