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CHAPTER 112
FIDUCIARIES
112:01 : 'Umform ﬁducxanes act 112.07  Holding of securities by fiduciaties and by custodians for fiduciaries
11202~ Suspensmn of powers of fiduciaries ‘engaged in war service 112.08 Premium on bond allowed as expense.
11203  Proxy voting of corporate stock by fiduciaries. 11210  Uniform management of msntuuonal funds act.
112,06 . Uniform act for simplification of fiduciary transfers.

‘112.01. Uniform fiduciaries act. (1) DerNiTIONS. In
th1s section. unless the context or subject matter otherwise
xequlres

~H(d) “Bank” 1nc1udes any person or association of persons,
whether:incorporated or not, carrying on the business of banking.

(b) “Fiduciary” includes a trustee under any trust, expressed,
1mp11ed resulting or constructive; executor, administrator, guard-
ian, conservator, curator, receiver, trustee in bankruptcy, assignee
for the benefit of creditors, prime contractor or subcontractor who
is a trustee-under ch. 779; partner, agent, officer of a corporation,
public or private; public officer, or any other person acting in a
fiduciary capacity for any person, trust or estate. :
2+ (c)-A thing is done “in goed faith’ within the meaning of this
section, when it is in fact done honestly; whether it be done negli-
gently or not.

(d) “Person” includes a corpoxatlon hmlted llablhty company,
partnership, or other association, or two or more persons having
a joint-or. common interest.

;i(e). “Principal” includes.any person to whom a flducxary as
such owes an obligation.

(3) APPLICATION OF PAYMENTS MADE TO FIDUCIARIES. A person
who in-good faith pays or transfers to a fiduciary any money or
other;property which the fiduciary as such is authorized toreceive,
is not responsible for the proper application thereof by the fiduci-
ary; and any right or title acquned from the fiduciary in considera-
tion.of such payment or transfer is not invalid.in consequence of
a-misapplication by the fiduciary. .

(5) ‘TRANSFER OF NEGOTIABLE' lNSIRUMEN’I BY FIDUCIARY If

any negotiable instrument payable or indorsed to a fiduciary as
such is indorsed by the fiduciary, or if any negotiable instrument
payable orindorsed to a fiduciary’s principal is indorsed by a fidu-
ciary empowered to indorse such instrument on behalf of his or her
pnncxpal the indorsee is.not bound to inquire whether the fiduci-
ary is commxttmg a breach of the fiduciary’s obligation as fiduci-
ary.in indorsing or.delivering the instrument, and is not chargeable
with notice thatthe fiduciary is committing a breach of the fiducia-
1y’s obligation as fiduciary, unless the indorsee takes. the instru-

ment with actual knowledge of such breach or with knowledge of

such. facts that the indorsee’s action in taking the instrument
amounts to bad falth If, however, such instrument is transferred
by the fiduciary in payment:of or as security for a personal debt
of the fiduciary to the actual knowledge of the creditor, or is trans-
ferred in any transaction known by the transferee to be for the per-
sonal benefit of the fiduciary, the creditor or other transferee is lia-
blé to'the pr1n01pal if the fiduciary in fact commits a breach of the
fldu01axy s obllgatlon as f1duc1ary in transferring the instrument.

*(6) ‘CHECK DRAWN BY FIDUCIARY PAYABLE TO THIRD PERSON  If

4 check or othier bill of exchange is drawn by a fiduciary as such;
orin the name of a fiduciary’s principal by a fiduciary empowered
to-draw such instrument in the'name of his or her principal, the
. payee is not bound to inquire whether the fiduciary is committing
a breach of the fiduciary’s obligation as. fiduciary in drawing or
delivering the instrument, and is not chargeable with notice that
the fiduciary is committing-a breach of the fiduciary’s obligation
as fiduciary unless the ‘payee.takes the instrument with actual
knowledge of such breach, or with knowledge of such facts that

the payee s action in taking the 1nst1ument amounts to bad faith.

If, however, such instrument is payable to a personal creditor of
the fiduciary and delivered to. the creditor in payment of or as
security for a personal debt of the fiduciary to the actual knowl-
edge of the creditor, or is drawn and delivered in any transaction
known by the payee to be for the personal benefit of the fiduciary,
the creditor or other payee is liable to the principal if the fiduciary
in fact commits a breach of the fiduciary’s obligation as fiduciary
in drawing or delivering the instrument.

(7) CHECK DRAWN BY AND PAYABLE TO FIDUCIARY. If a check
ot other bill of exchange is drawn by a fiduciary as such, or in the
name of a flducxaxy s principal by a fiduciary empowered to draw
such instrument in the name of his or her principal, payable to the
fiduciary personally, or payable to a 3rd person, and transferred
by the 31d person to the fiduciary, and is thereafter transferred by
the fiduciary, whether in payment of a personal debt of the fiduci-
ary or otherwise, the transferee is not bound to inquire whether the
fiduciary is committing a breach of the fiduciary’s obligation as
fiduciary in transferring the instrument, and is not chargeable with
notice that the fiduciary is committing a breach of the fiduciary’s
obhgatxon as fiduciary; unless the transferee takes the instrument
with actual knowledge of such breach, or with knowledge of such
facts that the transferee’s action in takmg the instrument amounts
to bad faith.

" (8) DEPOSIT IN NAME OF FIDUCIARY AS SUCH: If a deposit is
made in a bank to the credit of a fiduciary as such; the bank is
authorized to pay the amount of the deposit or any part thereof
upon the check of the fiduciaty, signed with the name in which
such- deposit is entered, without being liable to the principal,
unless the bank pays the check with actual knowledge that the
fiduciary is committing a breach of the fiduciary’s obligation as
fiduciary in dxawmg the check, or with knowledge of such facts
that its action in paying the check amounts to bad faith. If, how-
ever, such a check is payable to the drawee bank, and is delivered
to itin payment of or as security for a personal debt of the fiduciary
to it, the bank is liable to the principal if the fiduciary in fact com-
mits a breach of the fiduciary’s obligation as fiduciary in drawing
or delivering the check.

(9) DEPOSIT IN NAME OF PRINCIPAL If a check is drawn upon
the account of a fiduciary’s principal in a bank by a fiduciary, who
is empowexed to draw checks upon-his or'her prineipal’s account,
the bank-is authorized to pay such check without being liable to
the prmcxpal ‘unless the bank pays the check with actual knowl-
edge that the fiduciary is commitiing a breach of the fiduciary’s
obligation as fiduciary.in drawing such check, or-with knowledge
of such facts that its action in paying the check amounts to bad
faith, If, however, such a check is payable to the drawee bank and
is delivered to it in payment of or as security for a personal debt
of the fiduciary to it, the bank is liable to the principal if the fiduci-
ary infact commits a breach of the fiduciary’s obhgatlon as fiduci-
ary in drawing or delivering the check. :

(10) DEPOSIT IN FIDUCIARY’S PERSONAL ACCOUNT. -If a flduc1-
ary makes a deposit in abank to the fiduciary’s personal credit of
checks drawn by the fiduciary upon an account in his or her own
name- as fiduciary, or of checks payable to the fiduciary as fiduci-
ary, or of checks drawn by the fiduciary upon an account in the
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name of his or her principal if the fiduciary is empowered to draw
checks thereon, or of checks payable to his or her principal and
indorsed by the fiduciary, if the fiduciary is empowered to indorse
such checks, or if the fiduciary otherwise makes a deposit of funds
held by the fiduciary as fiduciary, the bank receiving such deposit
is not bound to inquire whether the fiduciary is committing
thereby a breach of his or her obligation as fiduciary. The bank is

authorized to pay the amount of the. deposit or any part thereof

upon the personal check of the fiduciary, including checks pay-
able to the bank, without being liable to the principal, unless the
bank receives the deposn or pays the check with actual knowledge
that the fiduciary is committing a breach of his or her obligation
as fiduciary in making such deposit or in drawing such check, or
with knowledge of such ‘facts that its action in receiving the
deposit or paying the check amounts to bad faith, and the bank
paying the check is not bound to inquire whether the fiduciary is
committing thereby a breach of his or her obligation as fiduciary.

(11).. DEPOSIT OR SAFE DEPOSIT BOX RENTAL IN NAME OF ESTATE
OR TWO OR MORE FIDUCIARIES. When a deposit is made in a bank
or a safe deposit box or storage space rented, in the name of 2 or
more persons as trustees, executors or administrators, or in the
name of an estate having 2 or more executors or administrators,
and a check is drawn upon such account, or access to said box or
storage space is sought by any one or more of such fiduciaries
authonzed by the other fiduciary or fiduciaries to draw checks
upon such account, or to enter said box or said storage space, nei-
ther the payee nor other holder nor the bank is bound to inquire
whether it is a breach of trust to authorize such fiduciary or fiduci-
aries to draw checks upon such account, or to enter said box or
storage space, and is not liable unless the circumstances be such
that the action of the payee or other holder or the bank amounts to
bad faith. ,

(1 2) Not REIROACTIVE The provisions of this section shall
not apply to transactions takmg} place prior to June 4, 1925.

~ (13): CASES NOT PROVIDED FOR IN SECTION. In any case not pro-
vided for in this section the rules of law and equity, including the
law merchant and those rules of law and equity relating to trusts,
agency, negotiable mstmments and bankmg, shall continue to
apply. = - .

:(14) UNIFORMIIY OF INTERPRETATION . ‘This section shall be so
mtexpleted and construed as to-effectuate its general purpose to
make uniform the law of thosestates which enact it,

* (15) "SHORT TITLE. Thls sectlon may be cxted as the “Uniform
Fiduciaries Act”.

(16) INCONSISTENT LAWS REPEALED All acts or parts of acts

inconsxstent with this section are repealcd
History: 1975 ¢.409; 1979¢. 89 1981 ¢ 3915.210;19832.189;19932.112,492.

Actual knowledge orbad faithis pxecondmon for liability under (6). Bolger v.Mer-
-1ill Lynch Trust, 143 W (2d) 766, 423 NW.(2d) 173 (Ct. App. 1988)

112.02.. Suspension _of powers of -fiduciaries
engaged in war service. (1) Whenever an executor; adminis-
trator, guardian or testamentary trustee is engaged in war service
as defined in this section, such fiduciary or any otherperson inter-
ested in the estate ot fund may present a petition to the-court hav-

........ iediotian nroving for anraa artananding tha naware o
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such fiduciary while the fiduciary is engaged in war service and
until the further order of the court, and if the suspension of such
fiduciary ‘will leave no person acting as executor, administrator,

guardian or testamentary trustee, or leave the sole beneficiary of

a trust-as the only.acting trustee thereof; the petition must pray for
the appointment of a successor unless a successor has been named
in the will and such successor is not engaged in war service or is
not for other reasons unable or unwilling to. act as a fiduciary.
(2) Forthe purposes of this section a fiduciary shall be deemed
to be engaged in war service in any of the following cases:-
_."(a) If the fiduciary is a member of the military or naval forces
of the United States or of any of its allies or if the fiduciary has
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been accepted for such service and is awaiting induction into such
service.

(b) If the fiduciary is engaged in any work abroad in connec-
tion with a governmental agency of the United States or in connec-

. tion with the American Red Cross society or any other body with
“similar objects.

(c) If the fiduciary is interned in an enemy country or is in a
foreign country or a possession or dependency of the United
States and is unable to return to this state.

(3) Where the application is made by a fiduciary engaged in
war service notice shall be given to such persons and in such man-
ner as the presiding judge may direct. Where the application is
made by any other person interested in the estate or fund and the
fiduciary is in the military or naval service of the United States
notice shall be given to such fiduciary in such manner as the judge
may direct.. In every other case where the application is made by
a person other than the fiduciary notice thereof shall be given to
such persons and in such manner as the judge may direct.

(4) Upon the filing of the petition and the proof of service of
the notice prescribed, the court may, notwithstanding any other
provision of law, suspend the fiduciary engaged in war service
from the exercise of all of the fiduciary’s powers and duties while
such fiduciary remains engaged in war service and until the fur-
ther order of the court. The decree may further provide that the
remaining executor, administrator, guardian or testamentary
trustee ‘or if there be none, the successor named in the will or
appointed by the court is possessed of and may exercise all of the
powers and duties incidental to the person’s office as fiduciary.

" (5) When the suspended fiduciary ceases to be engaged in war
service the suspended fiduciary may be reinstated as executor,
administrator, guardian or testamentary trustee if any of the duties
of such office remain unexecuted, upon application to the court
and upon such notice as the presiding judge thereof may direct.
If the-suspended fiduciary is reinstated the court shall thereupon
remove the suspended fiduciary’s successor and revoke the suc-
cessor fiduciary’s letters and make such other order or decree as

justice requires; but such removal and revocation of letters shall

not bar.the successor from subsequently qualifying as a fiduciary

in accordance with the provisions of the will or if for any reason

it thereafter becomes necessary that a fxducxary be appomted
-History: 1993 2. 492,

112.03 Proxy voting of corporate stock by fiduci-
aries. Shares of stock in any corporation organized under the
laws of the United States, any-of the states thereof, any foreign
country or any province or other political subdivision thereof held
by a fiduciary may be voted by such fiduciary by general or lim-
ited proxy, with or without power of substitution, unless such
manner of voting is expressly prohibited by the document creating
the fiduciary relationship or unless the manner of voting such
shares is specifically directed in such document. For the purpose
of this section the word “corporation” shall be construed to
include i_nvestment companies which are common law trusts.

112.06 Uniform act for simplification of fiduciary
transfers. (1) DEFINITIONS. In this section, unless the context
otherwise requires:

(a) “Assignment” mcludes any written stock power, bond
power, bill of sale, deed, declaration of trust or other instrument
of transfer,

(b) “Claim of beneficial interest” includes a claim of any inter-
est by a decedent’s legatee, distributee, heir or creditor, a benefici-
ary under a trust, a ward, a beneficial owner of a security regis-
tered-in the name of a nominee, or a minor owner of a security
registered in the name of a custodian, or a claim of any similar
interest, whether the claim is asserted by the claimant or by a fidu-
ciary or'by any other authorized person on the claimant’s behalf,
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and includes a claim that the transfer would be in breach of fiduci-
ary dutjes.

(¢) “Corporation” means a private or public corporation, lim-
ited liability company, association or trust issuing a security. .

(d) “Fiduciary™ means an executor, administrator, trustee,
guardian, committee, conservator, curator, tutor, custodian or
nominee. .

(e) “Person” includes an individual, -a corporation, govern-
ment or governmental subdivision or agency, business trust,
estate, trust, limited liability company, partnership or association,
2 or more persons having a joint or common interest, or any-other
legal or commercial entity.

- (f)- “Security” includes any share of stock bond, debenture
note or other security issued by a corporation which is registered
as to-ownership on the books of the corporation.

(2) “Transfer” means a change on the books of a corporatron
in the registered ownership of a security.

(h) “Transfer agent” means a person employed or authonzed
by a corporation to transfer securities issued by the corporation.

(2) REGISTRATION IN THE NAME OF A FIDUCIARY ‘A corporation
or transfer agent registering a security in the name of a person who
is a fiduciary or who-is described as a fiduciary is not bound to
inquire into the existence, extent, or correct description of the
fiduciary relatronshrp, and thereafter the corporation and its trans-
fer.agent may assume without inquiry that the newly registered
owner continues to be the fiduciary until the corporation or trans-

fer agent receives written notice that the fiduciary is no longer act-

ing as such with respect to the particular security.

+(3) ASSIGNMENT BY A FIDUCIARY. ' Except as otherwise pro-.

vided in this section, a corporation or transfer agent making a
transfer of a security pursuant to-an assignment by a fiduciary:

- (a) May assume without inquiry that the assignment, even
though to the fiduciary himself or -herself or to the fiduciary’s
nominee, is within the fiduciary’s authority and capacity and is not
- in breach of his or her fiduciary duties; .

(b) May assume: without inquiry that the- frducrary has com-
plied with any controllmg instrument and with the law of the juris-
diction governing the fiduciary relationship, 1ncludrng any law
requiring the fiduciary to obtain court approval of the transfer; and

(c) Is not charged with notrce of and is not bound to obtain or
examine any court record or any recorded or unrecorded docu-

ment relating to the fiduciary relatronshrp orthe assrgnment even

though the record or'document is in its possession.

:(4) EVIDENCE OF APPOINTMENT OR INCUMBENCY. A’ corporation
or transfer agent making a transfer pursuant to an assignment by
afiduciary who is not the regrstered owner shall obtain the follow-
1ng evidence of apporntment or incumbency:

(a) In the case of a fiduciary appointed or qualrfred by a couit,
acertificate issued by or under the direction or supervision of that
coutt or an officer thereof and dated within 60 days before the
transfer or
, (b) In any other case, a copy of a document’ showmg the
appointment or a certificate issued by or on behalf of a person rea-
sohably believed by the corporation or transfer agent to be respon-
sible ar, in the absence of such adocument or certificate, other evi-
dence reasonably deemed by the corporation or transfer agent to
‘be appropriate. Corporations and transfer agents may adopt stan-
dards with respect-to -evidence of appointment or incumbency
under this'subséction provided such standards are not'manifestly
unreasonable.  Neither the corporation nor- transfer agent is
charged with notice of the contents of any document obtained pur:
suant to this paragraph except to the extent that the contents.relate
drrectly to the appointment or incumbency.

(5) ADVERSE CLAIMS “(a) A personasserting a claim of beneﬁ-
cial interest adverse to. the transfer of a security: pursuant to an
assignment by a:fiduciary may give the-corporation.or transfer
agent written notice of the claim. The: corporation -or transfer
agent is not put on notice unless the written notice identifies the
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claimant, the registered owner and the issue of which the security
is a part, provides an address for communications directed to the
claimant and is received before the transfer. Nothing in this sec-
tion relieves the corporation or transfer agent of any liability for
making or refusing to make the transfer after it is so put on notice,
unless it proceeds in the manner authorized in par. (b).

(b) As soon as practicable after the presentation of a security
for transfer pursuant to an assignment by a fiduciary, a corporation
ortransfer agent which has received notice of a claim of beneficial
interest adverse to the transfer may send notice of the presentation
by registered or certified mail to the claimant at the address given
by the claimant. If the corporation or transfer agent so mails such
anotice it shall withhold the transfer for 30 days after the mailing
and shall then make the transfer unless restrained by a court order.

~+(6): NONLIABILITY OF CORPORATION AND TRANSFER AGENT. A
corporation or transfer agent incurs no liability to any person by
making a transfer or -otherwise acting in a manner authorrzed by
this section.

(7) NONLIABILITY ‘OF THIRD PERSONS. -(2) No person who par-
ticipates in the acquisition, disposition, assignment or transfer of
a security by or to a fiduciary including a person who guarantees
the signature of the fiduciary is liable for participation in any
breach of fiduciary duty by reason of failure to inquire whether the
transaction inyolves such a breach unless it is shown that the per-
son.acted with actual knowledge that the proceeds of the transac-
tion were being or were to-be used wrongfully for the individual
benefit of the fiduciary or that the transaction was otherwise in
breach of duty.

.(b) Ifa corporation or transfer agent makes a transfer pursuant
to an assignment by a fiduciary, a person who guaranteed the sig-
nature of the fiduciary is not liable on the guarantee to any person
to whom the corporation or transfer agent by reason of this section
incurs no liability: -

/ (c)-This subsection does not impose any lrabrlrty upon the cor-
poratron or its transfer agent.

(8) TERRITORIAL APPLICATION (a) The nghts and duties of a
corporatron and its transfer agents in registering a security in the
name of a fiduciary or in'making a transfer of a security pursuant
to an assignment by-a fiduciary are governed by the law of the

jurisdiction under whose laws the corporation is organized.

.(b) This section applies to the rights and duties of a person
other than the corporatron and its transfer agents with regard to
acts and omissions in this state in connection with the acquisition,
disposition, assignment or transfer of a security by or to a fiduci-
ary'anid-of a person wlio guarantees in this state the srgnature of
a fiduciary in connection with such a transaction.

-2:(9) ‘Tax OBLIGATIONS. This section does not affect any obliga-
tion of a corporation or transfer agent with respect to death; suc-

. cession or other taxes imposed by the laws of this state.

(10) UNIFORMITY OF INTERPRETATION. This section shall be so
construed as to-effectuate its general purpose to make uniform the
law of those states which enact it.

(11) SworT TITLE. This section may be crted as the “Uniform
Act for Simplification of Fiduciary Securrty Transfers

Hrstory. 1987 a.27; 1993 a 112, 492,

112 07 Holdmu of securrtles by fiduciaries and by
custodrans for flduclarles. (1) Notwithstanding any orher
provrsron ‘of the statutes, any ﬁducrary, as defined in’s. 112.01 (1)
(b), who is holding securities in a fiduciary capacity, any bank or
trust company holdrng securitiés as a custodian or managing
agent, arid'any bank or trust company holding securities as custo-
dian for a frducrary may deposrt or arrange for the deposit of such
securities in'a cleating corporation as defined in 5. 408.102 (1) (c).
When the securities are so- deposited, certificates representing
securities of the same class of the same issuer may be merged and
held in bulk in the naixie of the nominee of the clearing corporation
with any other: such securities deposited in that clearing corpora-
tion-by.any person:regardless of the ownership of the securities,
and.certificates of small denomination may be merged into one or
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more certificates of larger denomination. The records of the fidu-
ciary and the records of the bank or trust company acting as custo-
dian, as managing agent or as custodian for a fiduciary shall at all
times show the name of the party for whose account the securities
are so deposited. Ownership of, and other interests in, the securi-
ties may be transferred by bookkeeping entry on the books of the
clearing corporation without physical delivery of certificates rep-
resenting the securities. A bank or trust company which deposits
securities pursuant to this section shall be subject to such rules and
regulations as, in the.case of state chartered institutions, the com-
missioner of banking and, in the case of national banking associa-
tions, the comptroller of the currency may from time to time issue.
A bank or trust company acting as-custodian for a fiduciary shall,
on demand by the fiduciary, certify in writing to the fiduciary the
securities deposited by the bank or trust company in a clearing coz-
poration pursuant to this section for the account of the fiduciary.
A fiduciary shall, on demand by any party to a judicial proceeding
for the settlement of the fiduciary’s account or on demand by the
attorney for such a party, certify in-writing to the party the securi-
ties deposited by the fiduciary in the clearing corporation for its
account as-such fiduciary. :

(2) This section applies to any fiduciary holding secuntles in
its fiduciary capacity, and to any bank or trust company holding
securities as acustodian, managing-agent or custodian for a fiduci-
ary, acting on December 4, 1975 or who after that date may act,
regardless of the date of the agreement, instrument or court order
by which appointed and regardless of whether or not the fiduciary,
custodian, managing agent or custodian for a fiduciary owns capi-
tal-stock of the clearing corporation in which the securities are

deposited.
‘History: 1975 c. 107, 199; 1983 a. 189's. 329 (24); 1985 2. 237 5. 119."

112.08 ' Premium on bond allowed as expense. Any
fiduciary required to give a suretyship obligation may include as
a part of the expense of executing the trust the lawful premium
paid a surety corporation for executing the obligation.

History: 1977 ¢..339; Stats. 1977 s 112.07; 1977 ¢ 447; Stats 1977 5. 112.08.

Legislative Council Note, 1977: This provision is part of s. 204.11, repealed by
this act Ithas nothing to do with the law of insurance but deals solely with the proper
conduct of fiduciaries. As such it belongs inch 112 and i is transferred there without
change. [Bill 258-S}

112.10 . Uniform management of institutional funds
act, (1) DeriNITIONS. In.this section:

(a) “Endowment fund” means an institutional fund, or any part
thereof, not wholly expendable by the institution on a current basis
under the terms of the applicable gift instrument.

(b). “Gift instrument” means a will, deed, grant, conveyance,
agreement; memorandum, writing, or other governing document
(including the terms of any institutional solicitations from which
an institutional fund resulted) under which property is transferred
to or held by an institution as an institutional fund.

(c) “Governing board” means the body responsible for the
management of an institution or of an institutional fund,

(d) “Historic-dollar value” means the aggregate fair value in
dollars of 1) an endowment fund at the time it became an endow-
ment fund, 2) each subsequent donation to the fund at the time it
is made, and 3) each accumulation made pursuant to a direction
in the applicable gift instrument at the time the accumulation is
added to the fund. The determination of historic dollar value made
in good faith by the institution is conclusive.

(). -“Institution” -means an incorporated or -unincorporated
organization organized and operated exclusively for educational,
religious, charitable, or other eleemosynary purposes, or a gov-
ernmental organization to the extent that- 1t holds funds exclu-
s1vely for any of these purposes.

(f) “Institutional fund”” means a fund held by an institution for
its exclusive use, benefit; or purposes, but does not include 1) a
fund held for an institution by a trustee that is not an‘institution or
2) a fund in which a beneficiary-that is not an institution has an
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interest, other than possible rights that could arise upon violation
or failure of the purposes of the fund.

(2) APPROPRIATION OF APPRECIATION. The governing board
may appropriate for expenditure for the uses and purposes for
which an endowment fund is established so much of the net appre-
ciation, realized and unrealized, in the fair value of the assets of
an endowment fund over the historic dollar value of the fund as
is prudent under the standard established by sub. (6). This subsec-
tion does not limit the authority of the governing board to expend
funds as permitted under other law, the terms of the applicable gift
instrument, or the charter of the institution.

(3) RULE OF CONSTRUCTION. Subsection (2) does not apply if
the applicable gift instrurnent indicates the donor’s intention that
net appreciation shall not be expended. A restriction upon the
expenditure of net appreciation may not be implied from a desig-
nation of a gift as an endowment, or from a direction or authoriza-
tion in the applicable gift instrument to use only * mcome” “inter-
est”, “dividends”, or “rents, issues or profits”, or “to preserve the
principal intact”, or adirection which contains other words of sim-
ilar import. This rule of construction applies to gift instruments
executed or in effect before or after May 15, 1976.

(4) INVESIMENT AUTHORITY. “In addition to an investment
otherwise authorized by law or by the applicable gift instrument,
and without restriction to investments a fiduciary may make, the
governing board, subject to any specific limitations set forth in the
applicable gift instrument or in the applicable law other than law
relating to-investments by a fiduciary, may:

(a) Invest and reinvest an institutional fund in any real or per-
sonal property deemed advisable by the governing board, whether
or not it produces a current return; including mortgages, stocks,
bonds, debentures, and other securities of profit or nonprofit cor-
porations, shares in or obligations of associations, limited liability
companiés, partneiships, or individuals, and obligations of any
government or subdivision or instrumentality thereof;

(b) Retain property contributed by a donor to an institutional
fund for as long as the governing board deems advisable;

(¢) Includeall or any part of an institutional fund in any pooled
or common fund maintained by the institution; and

(d) Invest all or any part of an institutional fund in any other
pooled or common fund available for investment, including
shares or interests in regulated investment companies, mutual
funds, common trust funds, limited liability companies, invest-
ment partnerships, real estate investment trusts, or similar organi-
zations in which funds are commingled and investment determi-
nations aré made by persons other than the governing board.

(5) DELEGATION OF INVESTMENT MANAGEMENT. -Except as
otherwise provided by the applicable gift instrument or by appli-
cable law relating to governmental institutions or funds, the gov-
erning. board may a) delegate to.its committees, officers or
employes of the institution or the fund, or agents, including invest-
ment counsel, the authority to act in place of the board in invest-
ment and reinvestment of institutional funds, b) contract with
independent investment advisers, investment counsel or manag-
ers, banks, or trust companies, so to act, and c) authorize the pay-
ment of compensation for investment ‘advisory or management
services. . )

_(6) STANDARD.OF CONDUCT. Inthe administration of the pow-
ers to appropriate appreciation, to make and retain investments,
and to: delegate investment management of institutional funds,
meimbers of a governing board shall exercise ordinary business
care and prudence under the facts and circumstances prevailing at
the time of the action or decision. In so doing they shall consider
long and short term needs of the institution in carrying out its edu-
cational, religious, charitable, or other eleemosynary purposes, its
present and-anticipated financial requirements, expected total
return on its investments, pnce level trends, and general economic
conditions.
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(7) RELEASE OF RESTRICTIONS ON USE OR INVESTMENT (a) With
the written consent of the donor, the governing board may release,
in whole or in part, a restriction imposed by the applicable gift
instrument on the use or investment of an institutional fund.

(b) If written consent of the donor cannot be obtained by reason
of death, disability, unavailability or impossibility of identifica-
tion, the governing board may apply in the name of the institution
to the circuit court for release of a restriction imposed by the appli-
cable gift instrument on the use or investment of an institutional
fund. The attorney general shall be notified of the application and
shall be given an opportunity to be heard. If the court finds that
the restriction is obsolete, inappropriate or impracticable, it may
by order release the restriction in whole or in part. A release under
this paragraph may not change an endowment fund to a fund that
is not an endowment fund.

. FIDUCIARIES 112.10

(c) A release under this subsection may not allow a fund to be
used for purposes other than the educational, religious, charitable,
or other eleemosynary purposes of the institution affected.

. (d) This subsection does not limit the application of the doc-
trine of cy pres.

~(8) UNIFORMITY OF APPLICATION AND CONSTRUCTION This sec-
tion shall be so applied and construed as to effectuate its general
purpose to make uniform the law with respect to the subject of this
section among those states which enact it.

(9) SHort TITLE. This section may be cited as the “Uniform

Management of Institutional Funds Act”.

History: 1975 ¢. 247; Stats. 1975 s. 112.07; 1975 c. 422; Stats 1975 s 112.10;
1977 c. 449; 1983 a 189; 1993 a. 112

NOTE: Chapter 247, laws of 1975, which created this section, contained
extensive notes by the National Conference of Commissioners on Uniform State
Laws.
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