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SUBCHAPTERI
CARE AND SERVICE RESIDENTIAL FACILITIES

50.01 Definitions. As used in this subchapter:

(1) “Adult family home” means one of the following:

(2) A private residence to which all of the following apply:

-1, Care and maintenance above the level of room and board
but not including nursing-care are provided in the private resi-
dence by the care provider whose primary domicile is this resi-
derice for 3 or 4 adults, or more adults if all of the adults are sib-
lings, each of whom has a developmental disability, as defined in
s.51.01 (5), or, if the residence is licensed as a foster home, care

and maintenance are provided to children, the combined total of

adults and children so served being no more than 4, or more adults
or children if all of the adults or all of the children are siblings, or,
if the residence is licensed as a treatment foster home, care and
maintenance are provided to children, the combined total of adults
and children so served being no more than 4.

2. The private residence was licensed under s. 48. 62 as a fos-
ter home or treatment foster home for the care of the adults speci-
fied in subd. 1. atleast 12 months befoxe any of the adults attained
18 years of age.

(b) A place that meets the definition under sub. (1g), except
sub. (1g) (e), and except that only 3 or 4 unrelated adults reside
there.

(1g9) “Community-based residential facility” means a place
where 5 or more unrelated adults reside in which care, treatment
or services above the:level of room and board but not including
nursing care are ptovided to persons residing in the facility as a
primary function of the facility. “Community-based residential
facility” does not include any of the following:

(a) A convent or facility owned or operated by membets of a
religious order exclusively for the receptionand care or treatment
of members of that order.

(b) A facility or pnvate home that prov1des care, treatment and
services only for victims of domestic abuse, as defined in s. 46.95
(1) (a), and their children.

) A sheltex facility as defined under s. 16. 352(1) (d).

@ A place that provides lodging for individuals and in which
all of the following conditions are met:

1. Each lodged individual is able to exit the place under emer-
gency conditions without the assistance of another individual.

2. No lodged individual receives from the owner, manager or
operator of the place or the owner’s, manager’s or operator’s agent
or employe any of the following:

a. Personal care, supervision or treatment, or management,
control or supervision of prescription medications.

b. Care or services other than board, information, referral,
advocacy or job guidance; location and coordination of social ser-
vices by an agency that is not affiliated with the owner; manager
or operator, for which arrangements were made for an individual
before he or she lodged in the place;-or, in the case of an emer-
gency, arrangement for the provision of health care or social ser-
vices by an-agency that is not afflhated with the owner, manager
or operator.

(e) An adult family home.

(1m) “Facility” means a nursing home or community—based
residential facility. If notice is required to be served on a facility
or a facility is required to perform any act, “facility” means the
person hccnSFd or required to be licensed under s. 50.03 (1).

@) “Nuxse s assistant” means a person who performs routine
patient care duties delegated by a registered nurse or licensed
practical nurse who supervises the person, for the direct health
care of a patient or resident. “Nurse’s assistant” does not mean a
person whois. hcensed permitted, certified or registered under ch.
441, 448, 449, 450, 451, 455 or 459 or a person whose duties pri-
marily involve skills that are different than those taught in instruc-
tional programs for nurse’s ass1stants

(3) “Nursing home” means a place which provides 24-hour
services including board and room to 3 or more unrelated res-
idents who because of thei mental or physical condition require
nu1s1ng care or personal care in excess of 7 hours a week. “Nurs-
ing home” does not include any of the following:
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(c) A convent or facility owned or operated exclusively by and
for members of a religious order that provides reception and care
or treatment of an individual.

(d) A hospice, as defined in s. 50.90 (1), that directly provides .

inpatient care.

(4) “Nursing home administrator” has the meaning;assigned

ins. 456.01 (3)
(4m) “Operator” means any person lrcenscd or required to be
licensed under s. 50.03 (1).

(40) “Personal care” means assistance with the activities of‘

daily living, such as eating, dressing, bathing and ambulation.

(4r) “Plan of correction” means. a nursing home’s response to
alleged deficiencies cited by the department on forms provided by
the department.

(5) “Primary function” means the basic or essential care, treat-
ment or services provided to residents of afacility.

(5m) “Recuperative care” means care anticipated to be pro-
vided in a nursing home fot a period of 90 days or less for a resi-
dent whose physician has certified that he or she is convalescing
or recuperating from an illness or medical treatment.

(6) “Resident” means a person cared for or treated in any nurs-

ing home or community—based residential facrlrty, irrespective of

how admitted. ‘
(6g) “Respite care” means care anticipated to be provided in

a nursing home for a period of 28 days or less for the purpose of

temporarily relieving a family member or other caregrver from his
or her daily caregiving duties.

(6r) “Short—term care” means recuperative care or respite care
provided in a nursing. home

(7) “Violation” means a failure to comply with any provision
of this subchapter or administrative rule promulgated thereunder.
An alleged deficiency in a nursing home reported in writing to the
department by any of its authorized representatives shall not be
deemed to be a violation until the department determines it is a
violation by serving notice under s.'50.04 (4). If the facility con-
tests the department determination, the facility shall be afforded
the due process procedures in this subchapter.

History: 1975 ¢. 413; 1977 . 170,418; 1979c. 111; 1983 a; 189 5. 329 (18); 1985

a,29,276; 1985 a:3325. 251 (1); 1987 a. 127, 161; 1989a 31,136, 199; 1991a 39,

1993 a. 327, 446, 491.
Cross~-reference: See s- 46,011 for definitions applrcable to.chs 461051, 55 and
8

See note to Art I sec 18 crtmg 71 Atty Gen 112

'50.02 Department powers and. dutres (1) DEPART-
MENTAL AUTHORITY -The department may provide uniform, state-
wide licensing; inspection and. regulation of-community—based
-residential facilities and nursing homes ‘as'provided in this sub-
chaptér. The departrnent shall certify, inspect and otherwise regu-
late adult family-homes, as specified under s. 50.032 and shall
license adult family homes, as specified under s. 50.033. Nothing
in this subchapter may be construed to limit.the authority of the
department of industry, labor and human relations or of munici-
‘palities to set standards of building safety. and hygiene, but any
local oiders of municipalities shall be consistent with uniform,
‘statewide regulation of commumty—based residential facilities
The department may not prohibit any nursing home from distrib-
uting over-the—counter drugs from bulk supply. The department
may-consult with nursing homes as needed and may provide spe-
cialized consultations when requested by any nursing home, sepa-
rate from'its inspection process, 10 scrutinize any particular ques-
tions- the nursing home -raises. - The department shall by rule,
defing “‘specialized consultation”. - :

(2) S1ANDARDS. (a) The department, by rule, shall develop,
establish and enforce regulations and standards for the care, treat-
ment, health, safety, rights; welfare and comfort of residents in
community-based residential facilities and nursing homes and for

the construction, general hygiene, maintenance and operation of

those facilities which, in the light of advancing knowledge, will

promote safe and adequate accommodation, care and treatment of
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residents in those facilities; and promulgate and enforce rules con-
sistent with this section. Such standards and rules shall provide
that intermediate care facilities, which have 16 or fewer beds may,
if exempted from meeting certain physical plant, staffing and
other requirements of the federal regulations, be exempted from
meeting the corresponding provisions of the department’s stan-
dards and fules. The department shall consult with the department
of industry, labor and human relations when developing exemp-
tions relating to physical plant requirements.

(am) The department shall promulgate all of the following
rules with respect to adult family homes: '

1. For the purposes of . 50.032, defining the term “permanent
basis” and establishing minimum requirements for certification,
certification application procedures and forms, standards for
operation-and procedures for monitoring, inspection, decertifica-
tion and appeal of decertification. The rules shall be designed to
protect and promote the health, safety and welfare of the disabled
adults receiving care and maintenance in certified adult family
homes.

2. For the purposes of s. 50.033, establishing minimum
requirements for licensure, licensure application procedures and
forms, standards for operation and procedures for monitoring,
inspection, revocation and appeal of revocation.

(b) The department may conduct plan reviews of all capital
construction and remodeling of nursing homes. The department
shall promulgate rules that establish a fee schedule for its services
in conducting the plan reviews.

(c) If anursing home is certified as a provider of services under
$.49.45 (2) (2) 11. and is named in a verified complaint filed with
the department stating that staffing requirements imposed on the
nursing home are not being met, the department shall, in order to
verify the staffing requirements, randomly inspect payroll records
at the nursing home that indicate the'actual hours worked by per-
sonnel and the number of personnel on duty. The department may
not limit its inspection to schedules of work assignments prepared
by the nursing home.

(3) CONSIDERATIONS IN ESTABLISHING STANDARDS AND REGU-
LATIONS. (2) The department shall establish several levels and
types of ‘community-based ‘residential facilities and nursing
homes as provided in par. (b), including a category or categories
designed to enable facilities to qualify for federal funds.

.-(b) In setting standards and regulations, the department shall
consider the residents’ needs and abilities, the increased cost in
relation to proposed benefits to be received, the services to be pro-
vided by the facility, the relationship-between the physical struc-
ture and the objectives of the program conducted in the facility and
the primary functions of the facility. Recognizing that size and
structure will influence the ability of community—based residen-
tial facilities to provide a homelike environment, the legislature

‘encourages the department to develop rules which facilitate in

partrcular the-development of: small facilities, small living units
in larger facilities, individual residential units, independent living
tothe extent possrble, and mtegratron of resrdents into the commu-
nrty

(c) The department shall promulgate rules to establisha proce-

anance 1roxx a1Galis

) An!p for waiver of and variance from stnndmdc developed under

<101 I O ang

this section. The department may limit the duratron of the waiver
or variance.

(d) The department shall promulgate rules to establish a proce-
dure for the admission, evaluation and care of short—term care
nursing home residents. These rules shall specify that the nursing
home or community-based residential facility shall be required to
provide to the department as' documentation of this admission,
evaluation and care only that amount of information commensu-
rate with the length of stay and the medical needs, if any, of the
partrcular resident:”

'(4) REPORIS TO THE BOARD-ON AGING AND LONG-TERM CARE.
The department shall submit at least one report quarterly to the
board on aging and long-term care regarding enforcement
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actions, consultation, staff training programs, new procedures and
policies, complaint investigation and consumer participation in
enforcement under this subchapter and changes that may be
needed under this subchapter. The department shall submit at
least one report annually to the board on aging and long—~term care
regarding implementation of rules under-sub. (3) (d)

(5) DEATHINVESTIGATION. No later than'14 days after the date
of a death reported under s. 50.035 (5) (b) or 50.04 (2t) (b), the
department shall investigate the death.

(6) REGULATION OF RURAL MEDICAL CENTERS The department

shall ‘investigate the concept of regulating a new category of

health care providers, known as rural medical centers.

History: 1971 c. 125, 161; 1973 ¢. 122, 323, 327,333, 1975 ¢ 119, 260; 1975 ¢
413 ss. 5 t0'8; 1977 ¢. 29, 170, 418; 1981 ¢. 20, 121, 391; 1983 a. 542; 1985 a. 29;
1987 a, 161; 1989 a. 336;.1991 a. 250; 1993 a. 16, 327

Municipal ordinance which required registration of nursing homes was in direct
conflict with-(1) and, therefore, invalid. Volunteers of America v. Village of Brown
Deer, 97 W (2d) 619, 294 NW (2d) 44 (Ct App. 1980)

The state has given the department preemptive authority over community—based
residential facilities and nursing homes 68 Atty. Gen. 45.

50.025 Plan reviews. The department may conduct plan
reviews of all capital construction and remodeling of community—
based residential facilities. ' The department shall promulgate
rules that establish a fee schedule for its services in conducting the

plan reviews.
History: 1977 ¢ 29; 1977 ¢.170ss 7,9;1993 a 16.

50.03 Licensing, powers andduties. (1) PENALTYFOR
UNLICENSED.OPERATION No person may conduct, maintain, oper-
ate ‘ot permit to be maintained or-operated a community-based
residential-facility or nursing home unless it is licensed by the
department. Any person who violates this subsection may, upon
afirst conviction, be fined not more than $500 for each day of unli-
censed operation or imprisoned not more than 6 months or both.
Any person convicted of a subsequent offense under this subsec-
tion may be fined not more than $5,000 for each day of unlicensed
operation or imprisoned not more than one year in the county jail
or-both.

(1m) DISTINCT PART OR SEPARATE LICENSURE FOR INSTITUTIONS
FOR MENTAL DISEASES. Upon application to the department, the
depattment may approve licensure of the operation of a nursing
home or adistinct part of a nursing home as an institution for men-
tal diseases, as defined under 42 CFR 435.1009. Conditions and
procedures: for application for, approval of, operation under and
renewal of licensure under this subsection shall be established in
rules promulgated by the department.

"“(2) ADMINISTRATION: () The department shall make or cause
to'be'made such inspections and investigations as it deems neces-
sary.- e

(b) With approval of the department, the county board of any
county having a population of 500,000 or more may, in an effort
to assure compliance with this section, establish a program for the
inspection of facilities licensed under this section within its juris-
diction. 'If a county agency deems such action necessary after
inspection, the county agency may, after notifying the department,
withdraw from the facility any persons receiving county support
for care in a facility which failsto comply with the standards estab-
lished by this séction or rules promulgated under this section.

(c) The department shall conduct both announced and unan-
nounced inspections. Inspections of records not directly related
to resident health, welfare or safety shall be made between the
hours of 8 am. and 5 p.m. unless specifically authorized by the
secretary. *Any employe of -the department who intentionally
gives or causes to be given advance notice of an unannounced
inspection to any unauthorized person is subject to disciplinary
action ranging from a 5—day suspension without pay to termina-
tion-of employment.

" (d) ‘Any holder of a license-or applicant for a license shall be
deemed to have given consent to any authorized officer, employe
or agent of the department to enter and inspect the facility in
accordance with this subsection. Refusal to permit such entry or
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inspection shall constitute grounds for denial, nonrenewal or rev-
ocation of license as provided in sub. (5).

(e) The applicant or licensee may review inspection reports
and may submit additional information to the department. Por-
tions of the record may be withheld to protect the confidentiality
of residents or the identity of any person who has given informa-
tion subject to the condition that his or her identity remain confi-
dential. ' )

(f) 1. If a complaint is received by a community~based resi-
dential facility, the licensee shall attempt to resolve the complaint
informally. Failing such resolution, the licensee shall inform the
complaining party of the procedure for filing a formal complaint
under this section. - , :

2. Any‘individual may file a formal complaint under this sec-
tion regarding the general operation of a community-based resi-
dential facility and shall not be subject to reprisals for doing so.
All formal complaints regarding community—based residential
facilitiés shall be filed with the county department under s. 46.215
or 46.22 on forms supplied by the county department, unless the
county department designates the department of health and social
services to receive a formal complaint. The county-department
shall investigate or cause to be investigated each formal com-
plaint. Records of the results of each investigation and the dispo-
sition of each formal complaint shall be kept by the county depart-
ment and filed with the unit within the department of health and
social services which licenses community-based residential facil-
ities. , . ‘ '

3.. Upon receipt of a formal complaint, the county department
may investigate the premises and records, and question the
licensee, staff and residents.of the community—based residential
facility involved. The county department shall attempt to resolve
the situation through negotiation or other appropriate means
4, .If noresolution is reached, the county department shall for-
ward the formal complaint, the results of the investigation, and
any other pertinent information to the unit within the department
which may -take further action under this chapter against the
community—based residential facility. The unit shall review the
complaint and may conduct further investigations, take enforce-
fnent action under this chapter or dismiss the complaint. The
department shall notify the complainant in writing of the formal
disposition of the complaint and the reasons therefor. If the com-
plaintis dismissed, the complainant is entitled to an administrative
hearing conducted by the department to determine the reasonable-
ness of the dismissal. '

* 5. If the county department designates the department to
receive formal complaints, the subunit under s: 46.03 (22) (c) shall
receive the complaints and the department shall have all the pow-
ers and duties granted to the county department in this section.

~(2m) SERVICE OF NOTICES. (a) Each licensee or applicant for
licensé shall file Wwith the department the name and address of a
person authorized to accept service of any notices or other papeis
which the department may send by registered or certified mail,
with a return receipt requested.

(b) Notwithstanding s. 879,03, wherever in this subchapter the
department is requited to serve any notice or other paper on a
licensee or applicant for license, personal service or the sending
of the notice or paper by registered or certified mail, with a return
receipt tequested, to the most recent address on file with the
department under par. (2) shall constitute proper service.

(3) APPLICATION FOR REGISTRATION AND LICENSE. (am) In this
subsection, “managing employe” means a general manager, busi-
ness manager, administrator, director or other individual who
exercises operational or managerial control over, or who directly
or indirectly. conducts, the operation of the facility. ;

(b) The application for a license or a license renewal shall be
in writing upon forms provided by the department and shall con-

“tain such information as the department requires, including the

name, address and type and extent of interest of each of the fol-
lowing persons:




Electronically scanned images of the published statutes.

50.03 UNIFORM LICENSURE

1. All managing employes and, if any, the director of nursing
of the facility.

2. Any person who, directly or indirectly, owns any interest
in any of the following:

"““a; The partnership, corporatron or'other entity which operates
the facility;

b. The profits, if any, of the facility;

¢. The building in which the facility is located;

d. The land on which the facility is located;

e. Any mortgage, note, deed of trust or other oblrgatron
secured in whole or in part by the Jand on which.or building in
which the facility is located, except that disclosure of the disburse-
ments of a secured mortgage, note, deed of trust or other obliga-
tion is not required; and ' .

f. Any lease or sublease of the land on which or the building
in which the facility is located. -

3. If any person named in response to subd. 1. or 2. is a part-
nership, then each partner. _

3L. If any person named in response to subd. 1. or 2 isalim-
ited liability company, then each member. o
4. If any person named in response to subd. 1. or 2. is a corpo-
ratiom, then each officer and director of the cotporation. In the case
of 'a corporation required to report under section 12 of the securi-
ties exchange act, acopy of that report shall meet the requirements
of this subdivision with respect to stockholders of the corporation
A report filed under this subdivision shall be the most recent
repott required to be filed under section 12 of the federal securities
exchange act.

(¢) If any person named in response to par. (b) 2. is a bank,
credit union, savrngs “bank, savings and loan association, invest-
ment association or insurance corporation, it is sufficient to name
the entity involved without providing the information required
under par. (b) 4.

(d) The licensee shall promptly report any changes which
affect. the continuing accuracy and completeness of the mforma-

"tron required under par. (b)

(e) Failure by a nursing home to provrde the ‘information
requrred ‘under this stibsection shall constitute a class “C” viola-
‘tion under s. 50.04 (4).

) Communrty—based resrdentral facrhtres applymg for
renewal of license shall report all formal complaints regarding
their operation filed under sub. (2) (f) and the disposition of each.
- (4). IsSUANCE OF LICENSE. (a) 1. a. Except as provided in sub.
(4m) (), the department shall issue a license for a nursing home
if it finds:the applicant to be fit and qualrfred and if it finds that the
nursing home ‘meets the requirements established by this sub-

" chapter. The department orits designee, shall make such inspec-
_trons and mvestrgatrons as are necessary to determine the condi-
tions existing ini each case and shall file written reports, The
department shall promulgate fules deﬁmng “fit and qualrfred” for
'the purposes of this subd. 1. a.
b, Except as provided in sub. (4m) (b), the department shall
\rssue a license for a community—based residential facility if it
f,'fmds the applicant to be fit and qualrﬁed if it finds that the
- community—based residential facility meets the requirements
_established by this subchapter and if the community—based resi-
dential facility has paid the license fee under s. 140.85 (2) (a)
[50.037 (2) (a)]." In determining whether to issue a license for a
g communrty—based residential facility, the-department may con-
siderany action by the applicant or by an employe of the applicant
that constitutes a substantial failure by the applicant or employe
“to protect and promote the health, safety or welfare of aresident.
The department may deny licensure to or not renew licensure for
any person-who conducted, maintained, operatéd or permitted to
‘be maintained or operated-a community-based residential facility
for which licensure was revoked ' The department, or its designee,
-.shall make such inspections and investigations as are necessary to
determine the conditions existing in each case and shall file writ-
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ten reports. Before renewing the license of any community—based
residential facility, the department shall consider all complaints
filed under sub. (2) (f) during the current license period and the
disposition of each. The department shall promulgate rules defin-
ing “fit and qualified” for the purposes of this subd. 1. b.

NOTE: The bracketed language indicates the correct cross—reference.

2. The past record of violations of applicable laws and regula-
tions of the United States or of this or any other state, in the opera-
tion of a residential or health care facility, or in any other health—
related activity by any of the persons listed in sub. (3) (b) shall be
relevant to the issue of the fitness of an applicant for issuance or
renewal of a license.

3. Within 10 working days after receipt of an application for
initial licensure of a’ community—based residential facility, the
department shall notify the city, town or village planning commis-
sion, or other approprrate city, town or village agency if there is
no planning commission, of receipt of the application. The
department shall request that the planning commission or agency
send to the department, within 30 days, a description of any spe-
cific hazards which may affect the health and safety .of the res-
idents of the community-based residential facility. No license
may be granted toa community-based residential facility until the
30-day, period has expired or until the department receives the
response of the planning commission or agency, whichever is
sooner. In granting a license the department shall give full consid-
eration to such hazards determined by the planning commission -
or-agency.

(c) Unless sooner revoked or suspended a commumty—based
residential facility license shall be valid for one year. Unless
sooner tevoked or suspended, a nursing home license is valid for
one year, but may be issued to anew licensee for less than one year
to coincide with the date of federal medical assistance certifica-
tion as a skilled nursing facility or intermediate care facility. - At

‘least 120 days but not more than 150 days prior to license expira-
tion, the applicant shall submit an annual report and application

for renewal of the license in such form and containing such infor-
mation as the department requires. If the report and application
are approved, the license shall be renewed for an additional one—
year period. . If dpplication for renewal and a complete annual
report aré not timely filed, the department shall issue a warning to
the licensee. - Failure to. make application for renewal within 30
days thereafter may be grounds for nonrenewal of the license.

(d) Immediately upon the denial of any application for a
license under:this section, the department shall notify the appli-
cant in writing. Notice of denial shall include a clear and concise
statement of the violations on which denial is based and notice of
the opportunity for a hearing under s. 227.44. If the applicant
desires to contest the denial of a license it shall provide written
notice to the department of a request for a hearing within 10 days
after receipt of the. notice of denial.

(e) Each license shall be issued only for the premises and per-
sons  named .in.the-application and shall not be transferable or
assignable. ‘The license shall be posted in a place readily visible
to residents and visitors, such as the lobby or receptron area of the

~facility. - Any: license granted shall state the maximum bed capac-

ity: allowed the person to whom the license is granted, the date,
the expiration date, the maximum level of care for which the facil-
ity is lrcensed as a condition of its licensure and such additional

‘1nformatron and specral conditions as the department may pre-

scribe.

: () The issuance or renewal of a license after notice of a viola-
tron has been sent shall not constitute a waiver by the department
of its power to rely on the violation as the basis for subsequent
license revocation or other enforcement action under this sub-

chapter arising out of the notice of violation.

(g) Prior to initial licensure of a community-based residential

facility, the applicant for licensure shall make a good faith effort

to establish a community advisory committee consisting of repre-
sentatives from the proposed community-based residential facil-
ity, the neighborhood in which the proposed community—based
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residential facility will be located and a local unit of government.
The community advisory committee shall provide a forum for
communication for those persons interested in the proposed
community-based residential facility. Any committee estab-
lished under this paragraph shall continue in existence after licen-
sure to make recommendations to the licensee regarding the
impact of the community-based residential facility on the neigh-
borhood. - The department shall determine compliance with this
paragraph both prior to and after initial licensure.

-(4m) PROBATIONARY LICENSE. (a) If the applicant for licen-
sure as a nursing home has not been previously licensed under this
subchapter or if the nursing home is not in opcration at the time
application is made, the department shall issue a probationary
license. A probatlonaxy license shall be valid for 12 months from
the date of issuance unless sooner suspended or revoked under
sub. (5). Prior to the expiration of a probationary license, the
department shall inspect the nursing home and, if the nursing
home meets the applicable requirements for licensure, shall issue
aregular license under sub. (4) (a) 1. a. If the department finds that
the nursing home does not meet the requirements for licensure, the
department may not issue a regulax license under sub. (4) (a) 1. a.

(b) If the applicant for licensure as a commumty—based resi-
dential facility has not been previously licensed under this sub-
chapter or if the commumty—based residential facility is not in

operation at the time application is made, the department shall
issue a probationary license, except that the department may deny
licensure to any person who conducted, maintained, operated or
permitted to be maintained or operated a community-based resi-
_dential facility for which licensure was revoked within 5 years
before application is made. A probationary license shall be valid
for up to 12 months from the date of issuance unless sooner sus-
pended or revoked under sub: (5g). Prior to the expiration of a pro-
bationary license, the department shall inspect the community—
based residential facility and, if the community-based residential
facility meets the applicable requirements for licensure, shall
issue a regular license under sub. (4) (a) 1. b. If the department
finds that the community—based residential facility does not meet
the requirements for licensure; the department may not issueateg-
ular license under sub. (4) (a)'1. b.

(5) NONRENEWAL AND REVOCATION OF NURSING HOME
LICENSES. (a) Power of department. The department, after notice
to a nursing home apphcant or licénsee, may suspend, revoke or
refuse to renew a license in any case in which the department finds

“that the nursing home has substantially failed to comply with the
applicable requirements of this- ‘subchapter and the rules promul-
gated under this subchapter. No state or federal funds passing
through the state treasury may be paid to a nursing home that does
not have a valid license issued under this section.

(b) Form of notice. Notice under this subsection shall include
aclear and concise statement of the violations on which the nonre-
newal or revocation is based, the statute or rule violated and notice

of the opportunity for an evidentiary hearing under par. (c).

() ‘Contest of nonrenewal or revocation. If a nursing home
desires to contest the nonrenewal or revocation of a license, the

.nursing home shall, within 10 days after receipt of notice under

_par. (b), notify. the department in wntmgof 1tsxequest forahearing
under s. 227.44. The department shall hold the hearing within 30
days of receipt of such notice and shall send notice to the nursing
home of the hearing as provided under s. 227.44 (2).

(d) Effective date of nonrenewal or revocation. 1. Subject to
s.227:51.(3), revocation under this subsection shall become effec-
tive on the date set by the department in the notice of revocation,
or upon final action after hearing under ch. 227, or after court
action if a stay is granted under sub. (11), whichever is later.

2. Subject to s. 227.51 (2), nonrenewal under this subsection
shall become effective on the date of expiration of any existing

‘license, or upon final action after hearing under ch. 227, or after
court action if a stay is granted under sub. (11), whichever is later.
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3. The department may extend the effective date of license
revocation or expiration in any case in order to permit orderly
removal and relocation of residents of the nursing home.

(5g) 'SANCTIONS AND PENALTIES FOR COMMUNITY~-BASED RESI-
DENTIAL FACILITIES () In this subsection, “licensee” means a
community—based residential facility that is licensed under sub.
(4) or (4m) (b).

(b) If, based on an investigation made by the department, the
department provides to a commumty—-based residential facility
written notice of the grounds for a sanction, an explanation of the
types of sanctions that the department may impose under this sub-
section and an explanation of the process for appealing a sanction
imposed under this subsection, the department may order any of
the following sanctions:

1. That aperson stop conducting, maintaining or operating the
community—based residential facility if the community-based
residential facility is without a valid license or probationary
license in violation of sub. (1).

2. That within 30 days after the date of the order, the
community—based residential facility terminate the employment
of any employed person who conducted, maintained, operated or
permitted to be maintained or operated a community-based resi-
dential facility for which licensure was revoked before issuance
of the department s order. This subdivision includes employment
of a person in any capacity, whether as an officer, director, agent
or employe of the community-based residential facility.

3..That a licensee stop violating any provision of licensure
applicable to a community-based residential facility under sub.
(4) or (4m) or of rules relating to community—based residential
facilities promulgated by the department under sub. (4) or (4m).

4. "That alicensee submit a plan of correction for violation of
any provision of licensure applicable to a community-based resi-
dential facility under sub. (4) or (4m) or of a rule relating to
community-based residential facilities promulgated by the
department under sub. (4) or (4m).

5. That a licensee implement and comply with a plan of
correction pxev1ously submitted by the licensee and approved by
the department. '

6. That a licensee implement and comply with a plan of
correction that is developed by the department.

7. Thatalicensee accept no additional residents until all viola-
tions are corrected. .

.8 That a llcensee provide training in one or more specmc
areas forall of the licensee’s staff or for specific staff members.

(c) If the department provides to a community-based residen-
tial facility written notice of the grounds for a sanction or penalty,
an explanation of the types of sanctions or penalties that the
department may impose under this subsection and an explanation
of the process for appealing a sanction or penalty imposed under
this subsection, the department may impose any of the following
against a licensee or other person who fails to comply with an
oxder 1ssued under par. (b) by the time specified in the order:

1. A daily forfeiture amount per violation of not less than $10
nor more than $1,000 for each violation, with each day of violation
constituting a separate offense. Allof the following apply to a for-
feiture under this subdivision:

a. Within the limits specified in this subdivision, the depart-
ment may, by rule, set daily forfeiture amounts and payment dead-

lines based on the size and type of community-based residential

facility and the seriousness of the violation. As part of the order,
the department may set daily forfeiture amounts that increase peri-
odically within the statutory limits if there is continued failure to
comply with an order issued under par. (b).

b. The department may directly assess a forfeiture imposed
under this subdivision by specifying the amount of that forfeiture

.in the notice provided under this paragraph.
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c¢. All forfeitures shall be paid to the department within 10
days after receipt.of notice of assessment or, if the forfeiture is
contested under par. (f), within 10 days after receipt of the final
decision after exhaustion of administrative review, unless the final
decision is appealed and the order is stayed by court order under
s.50.03 (11). The department shall remit all forfeitures paid under
this subdivision to the state treasurer for deposit in the school
fund.

d. The attorney general may bring an action in the name of the
state to collect any forfeiture imposed under this subdivision if the
forfeiture has not been pard following the exhaustion of all admin-
istrative and judicial rteviews. The only issue to be contested in

_any such action shall be whether the forfeiture has been paid.

2. Suspensron of licensure for the community—based residen-
tial facility for 14 days

3. Refusal to renew licensure or revocation of hcensure as
specrfred in pars. (d) to (g):

(d) Under the procedure specified in par. (e), the department

may revoke or refuse to renew a lrcense for a licensee for any of

the following reasons:

1. The depaitment has imposed a sanction or penalty on the
licensee under par. (c) and the licensee continues to violate or
resumes violation of a provision of licensure under sub. (4) or
(4m), a rule promulgated under this subchapter or an order issued
under par. (b) that forms:any part of the basis for the penalty -

"2, The licensee or a person under the supervision of the
licensee has substantially violated a provision of licensure appli-
~cable to a community-based residential facility under sub. (4) or
(4m), a rule relating to. community—based residential facilities
promulgated - under this subchapter or an order issued under par.
(b).
-3." The. licensee or.a person under the supervision of the
licensee has acted in relation to or has created a condition relating
to the operation or maintenance of the community—based residen-

tial facility that directly threatens the health, safety or welfare of

a resident of the community-based residential facility.
4. The licensee or a person under the supervision of the

licensee has 1epeatedly violated the same or similar provisions of

licensure under sub. (4) or (4m), rules promulgated under this sub-
chapter or orders issued under par. (b).

ey 1. The departrnent may revoke or refuse to renew a license
for a licensee for the reason specified in par. (d) 1. or 4. and may
refuse to renew a license for a licensee for the reason specified in
par. (d) 1., 2. or 3. if the department provides the licensee with
written notice of revocation or nonrenewal, the grounds for the
revocation or nonrenewal-and an explanation of the process for
_appealing the revocation or nonrenewal, at least 30 days before the
date of revocation or license expiration. The department may
revoke or refuse to renew the license only if the violation remains

_substantially uncorrected on the date of revocation or license expi-
ration.

2. The department may revoke a license for a licensee for the
reason specified in par. (d) 2. or 3. immediately if the department
provides the licensee with written notice of revocation, the

. grounds for the revocation and an explanatron of the process for
appealrng ‘the Tevocation:

3. The department may deny a license-for a licensee whose
license was revoked under this paragraph.

() If acommunity-based residential facility desires to contest
the nonrenewal or revocation of a license or to contest the impos-
ing of a sanction under this subsection, the community-based res-
‘idential facility shall, within 10 days after receipt of notice under
par. (e), notify the department in writing of its request for a hearing
under's. 227.44. The department shall hold the hearing within 30
days- after receipt of such notice and shall send notice to the
community-based residential facility of the hearing as provided
under s. 227.44.(2). .

(g) 1. Subjecttos.227:51 (3), revocatron shall become effec-
tive on the date set by the department in the notice of revocation,
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or upon final action after hearing under ch. 227, or after court
action if a stay is granted under sub. (11), whichever is later.

2. Subjectto s. 227.51 (2), nonrenewal shall become effective
on the date of expiration of any existing license, or upon final
action after hearing under ch.. 227, or after court action if a stay is
granted under sub. (11), whichever is later.-

3. The department may extend the effective date of license
revocation or expiration in any case in order to permit orderly
removal and relocation of residents.

(5m) RESIDENT REMOVAL (a) Departmental authority. The
department may remove any resident from any facility required to
be licensed under this chapter when any of the followrng condi-
tions exist:

1.- Such facility is-operating without a license.

2. The department has suspended, revoked or refused to
renew the existing license of the facility as provided under sub.
G)

3. The department has initiated revocation or nonrenewal pro-
cedures_under sub. (5) and has determined that the lives, health,
safety, or welfare of the resident cannot be adequately assured
pending a full hearmg on license nonrenewal or revocation under
sub. (5):

4. The facility has requested the aid of the department in the
removal of the resident and the department finds that the resident
consents to removal or that the removal is made for valid medical
reasons of for the welfare of the resident or of other residents.

" 5. The facility is closing, intends to.close or is changing its
type or level of services or means of reimbursement accepted and
will relocate at least 5 resrdents or 5% of the residents, whichever
is greater.

6. The department determines that an emergency exists which
requires immediate removal of the resident. . An emergency is a
situation, physical ¢ condition or one or more practices, methods or
operations. which presents imminent danger of death or serious
physical or mental harm to a resident of a facility.

(b) Removal decision. In deciding to remove a resident from
a facility under this subsection, the department shall balance the
likelihood of serious harm to the resident which may result from
the. removal against the likelihood of serious harm which may
result if the resident remains in the facility.

(¢) Relocation. The department shall offer removal and reloca-

.tion assistance to residents removed under this section, including

information on available alternative placements. Residents shall
be involved in planning the removal and shall choose among the
available alternative placements, except that where an emergency
situation makes prior resident involvement impossible the depart-
ment may make a temporary placement until a final placement can
be arranged. Residents may choose their final alternative place-
ment and shall be given assistance in transferring to such place.
No resident may be forced to remain in a temporary or permanent
placement except pursuant to the procedures provided under s.
55.06 for protective placement. Where the department makes or

" participates in making the relocation decision, consideration shall

be given to proximity to residents’ relatives and friends

(d) Transfer trauma mitigation. The department shall prepare
resident removal plans‘and transfer trauma mitigation care plans
to assure safe and orderly removals and protect residents’ health,
safety, welfare and rights. In nonemergency situations, and where
possible in-emergency situations, the department shall design
transfer trauma mitigation care plans for the individual resident
and implement such care in advance of removal. . The resident
shall be provided with opportunity for 3 visits to potential alterna-
tive placements prior to removal, except where medically contra-
indicated or where the need for immediate removal requires
reduction in the number of visits.

(e) -Relocation teams.  The department may place relocation
teams in any facility from which residents are being removed, dis-
charged or transferred for any reason, for the purpose of imple-
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menting removal plans and training the staffs of transferring and
receiving facilities in transfer trauma mitigation.

(f) Nonemergency removal procedures. In any removal con-
ducted under par. (a) 1. to 5., the department shall provide written
notice to the facility and to any resident sought to be removed, to
the resident’s guardian, if any, and to a member-of the resident’s
family, where practicable, prior to the removal. The notice shall
state the basis for the order of removal and shall inform the facility
and the resident or the resident’s guardian, if any, of their right to
a hearing priorto removal. The facility and the resident or the resi-
dent’s guardian, if any, shall advise the department within 10
working days following receipt of notice if a hearing is requested.

€3] Emergency removal procedures In any removal con-
ducted under par, (2) 6, the department shall notify the facility and
any resident to be removed that an emergency situation has been
found to exist and removal has been ordered, and shall involve the
residents in removal planning if possible.. Following emergency
removal, the department shall provide written notice to the facil-
ity, to the resident, to the resident’s guardian, if any, and to a mem-
ber of the resident’s family, where practicable, of the basis for the
finding that an emetgency existed and of the right to challenge
removal under par. (h).

(h) Heanng Within 10 days following removal under pat. (g),
the facility may send a written request for a hearing to challenge
the removal to the department. The department shall hold the hear-
mg within 30 days of receipt of the request. Where the challenge
is by aresident, the hearing shall be held prior to removal at a loca-
tion conveniént to the resident. At the hearing, the burden of prov-
ing that a factual basis existed for removal under par. (a) shall rest
on the department. If the facility prevails, it shall be reimbursed
by the department for payments lost less expenses saved as a result
of the removal and the department shall assist the resident in
returning to the facility, if assistance is.requested. No resident
removed may be held liable for the charge for care which would
have been made had the resident remained in the facility. The
department shall assume this liability, if any. If a resident prevails
after hearing, the department shall reimburse the resident for any
excess expenses directly caused by t the order to remove.

(i) Countyas agent. ‘The departmcnt may authorize the county
in whichthe fac1hty is located to carry out, under the department’s
’supemsxon any powers and dutles conferred upon the depart-
ment in this subsectlon

{7 RIGHT OF INJUNCTION (a) chensed faczltty Notwithstand-
ing the existence or pursuit of any other remedy, the department
may, upon the advice of the attorney general, maintain an action
in the name of the.state in the circuit court for injunction or other
.process against any licensee, owner, operator, administrator or
representative of any owner of a fac:hty to restrain and enjoin the
repeated violation of any of the provisions of this subchapter or
rules promulgated by the department under this subchapter where
the violation affects the health, safety or welfare of the residents.

(b) Unlicensed facility. Notwithstanding the existence or pur-

suit of any other remedy, the depaxtment may, upon the advice of

the attomey general, maintain an action in the name of the state for

injunction or other process against any person or agency to

restrain or prevent the establishment, management or operatxon of

any facility requned to be llcensed under this section without a
license.

(¢) :Enforcement ‘by counties maintaining inspection pro-
grams. The county-board of any county conducting inspections
-under'sub. (2) (b) may, upon'notifying the department that a facil-
‘ity isin violation of this subchapter or the rules promulgated under
-this subchapter, authorize the district attorney to maintain an
action in the name of the state in circuit court for injunction or
other process against the facility, its owner, operator, administra-
tor or representative, to restrain and enjoin repeated. violations
‘where the v1olauons affect the health safety or-welfare of the res-
idents.

‘subsection
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(9) EXCEPTION FOR CHURCHES OPPOSED TO MEDICAL TREAI-
MENT. " Nothing in this section shall be so construed as to-give
authority to supervise or regulate or control the remedial care or
treatment of individual patients who are adherents of a church or
religious denomination which subscribes to the act of healing by
prayer and the principles of which are opposed to medical treat-
ment and who are residents in any facility operated by a member
or members, or by an association or corporation composed of
members of such church or religious denomination, if the facility
admits only adherents of such church or denomination and is so
designated; nor shall the existence of any of the above conditions
alone militate against the licensing of such a home or institution.
Such facility shall comply with all rules and regulations relating
to-sanitation and safety-of the premises and be subject to inspec-
tion thereof. Nothing in this subsection shall modify or repeal any
laws; rules and regulations governing the control of communica-
ble diseases.

(10) UNIFORM ACCOUNTING SYSTEM. The department shall
establish a.uniform classification of accounts and accounting pro-
cedures for each level of licensure which shall be based on gener-
ally accepted accounting principles and which reflect the alloca-

tion of revenues and expenses by primary functions, to be used by

the department in carrying out this subsection and s. 49.45. Each
facility subject to this subsection or s. 49.45 shall satisfactorily
establish with the department by a date set by the department that
it has instituted the uniform accounting system as required in this
subsection or is making suitable progress in the establishment of
each system.

(11) JupiciAL REVIEW. (a) All administrative remedies shall
be exhausted -before an agency determination under this sub-
chapter shall be subject to judicial review. Final decisions after
hearing shall be subject to judicial review exclusively as provided
in's. 227.52, except that any petition for review of department
action under this chapter shall be filed within 15 days after receipt
of notice of the final agency determination.

(b) The court may stay enforcement under s. 227 54 of the
department’s final decision if 2 showing is made that there is a sub-
stantial -probability that the party seeking review will prevail on
the merits and will suffer irreparable harm if a stay is not granted,
and that the facility will meet the requirements of this subchapter
and the rules promulgated under this subchapter during such stay.
Where a stay is granted the court may impose such conditions on
the granting of the stay as may be necessary to safeguard the lives,
health, rights, safety and welfare of residents, and to assure com-
pliance by the facility with the requirements of this subchapter.

(d) The attorney general may delegate to the department the
authority to represent the state in any action brought to challenge
department decisions prior to exhaustion of administrative reme-
dies and final dlSpOSlthn by the department.

(13). TRANSFER OF OWNERSHIP . (3) New license. Whenever

‘ownershlp of a facility is transferred from the person or persons

named in the license to any other person or persons, the transferee
must obtain a new license. The license may be a probationary

licenise. Penalties under sub. (1) shall apply to violations of this
The transferee shall notify the department of the
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transfer, file an appllcatxon under sub. (3) (b) and apply for a new
license ‘at least 30 days prior to final transfer. Retention of any
interest requued to be disclosed under sub. (3) (b) after transfer by
any person who held such an interest prior to transfer may consti-
tute grounds for denial of a license where violations of this sub-
chapter for which notice had been given to the transferor are out-
standing and uncorrected, if the department determines that
effective control over operation of the facility has not been trans-
ferred.  If the transferor was a provider under s. 49.43 (10), the
transferee shall comply with's. 49.45 (21).

(b) Duty of transferor. The transferor shall notify the depart-
ment at least 30 days prior to final transfer. The transferor shall
remain responsible for the operation of the home until such time
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as a license is issued to the transferee, unless the facility is volun-
tarily closed as provided under sub. (14). The transferor shall also
disclose to the transferee the existence of any outstanding waiver
or variance and the conditions attached to such waiver or variance.

(c) Outstanding violations. Violations reported in departmen-
tal inspection reports prior to the transfer of ownership shall be
corrected, with corrections verified by departmental survey, priot
to the issuance of a full license to the transferee. The license
granted to the transferee shall be subject to the plan of correction
submitted by the previous owner and approved by the department
and any conditions contained in a conditional license issued to the
previous owner. In the case of a nursing home, if there are out-
standing violations and no approved plan of correction has been
implemented, the department may issue a conditional license and
plan of correction as provided in s. 50.04 (6).

(d) Forfeitures. The transferor shall remain liable for all for-
feitures assessed against the facility which are imposed for viola-
tions occurring prior to transfer of ownership.

* (14) CLOSING OF A FACILITY If any facility acts as specified
under sub. (5Sm) (a) 5.:
" “(a) The department may provide, direct or arrange for reloca-
tion planning, placement and implementation services in order to
minimize the trauma associated with the relocation of residents
and to ensure the orderly relocation of residents.

(b) The county departments of the county in which the facility
is located. that are responsible for providing services under s.
46.215 (1) (L), 46.22 (1) (b) 7. 2., 51.42 or 51.437 shall participate
in the development and implementation of individual relocation
plans.Any county department of another county shall participate
in the development and implementation of individual relocation
plans in place of the county departments of the county in which
the facility is located, if the county department accepts responsi-
bility for the resident or is delegated responsibility for the resident
by the department or by a court.

(¢) The facility shall:

1. Provide at least 30 days’ wiitten notice prior to relocation
to each resident who is to be relocated, to the resident’s guardian,
if any, and to' a member of the resident’s family, if practicable,
unless the resident requests_that notice to the family be withheld.

2. Attempt to resolve complaints from residents under this
section. . : ‘

3. Identify and, to the greatest extent practicable, attempt to
secure an appropriate alternate placement for each resident to be
relocated. - , )

4. Consult the resident’s physician on the proposed reloca-
tion’s effect on the resident’s health, ,

"5, Hold a planning conference at which an individual reloca-
tion plan will be developed with the resident, with the resident’s

guardian, if any, and with a member of the resident’s family, if

practicable, unless the resident requests that a family member not
be present.

6. Implement the individual relocation plan developed under
subd. 5. o

‘1. Notify the department of its intention to relocate residents.
The notice shall state the facts requiring the proposed relocation
of residents and the proposed date of closing or changing of the
type or level of services or means of reimbursement.

8. At the time the facility notifies the department under subd
7., submit to the department a preliminary plan that includes:

a. The proposed timetable for planning and implementation
of relocations and the resources, policies and procedures that the
facility will provide or arrange in order to plan and implement the
relocations.” ‘ :

b. Alistof the residents to be relocated and their current levels
of care-and a brief description of any special needs or conditions

¢ ‘An-indication of which residents have guardians and the
names -and addresses of the guardians. - '
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d. A list of which residents have been protectively placed
under ch. 55. ,
e. A list of the residents whom the facility believes to be

.incompetent.

(d) The department shall notify the facility within 10 days after
receiving the preliminary plan under par. (c) 8., if it disapproves
the plan. If the department does not notify the facility of disap-
proval, the plan is deemed approved. If the department disap-
proves the preliminary plan it shall, within 10 days of notifying the
facility, begin working with the facility to modify the disapproved
plan. No residents may be relocated until the department approves
the preliminary plan or until a modified plan is agreed upon. Ifa
plan is not approved or agreed upon within 30 days of receipt of
the notice of relocation, the department may impose a plan that the
facility shall carry out.  Failute to submit, gain approval for or
implement a plan in a timely fashion is not a basis for a facility to
declare an emergency under sub. (5m) (a) 6. or to relocate any resi-
dent under sub. (5m) (g).

() Upon approval of, agreement to or imposition of a plan for
relocation, the facility shall establish a date of closing or changing
of the type or level of services or.means of reimbursement and
shall notify the department of the date. The date may not be earlier
than 90 days from the date of approval, agreement or imposition
if 5'to 50 residents will be relocated, or 120 days from the date of
approval, agreement or imposition if more than 50 residents will
be relocated. ' v ‘

History: 1975 ¢ 413; 1977 ¢. 29, 170, 205, 272, 418, 447;1979 ¢. 221; 1981 c.
20,72,121;1981 ¢ 314s. 146;1985 2. 29 ss. 1058, 3202 (56) (a); 1985 a 176; 1985

a 182, 57; 1985 a, 3325, 251 (1), (3); 1987 a 27, 127,399; 1989 a 31, 359; 1991
a 39,221; 1993 2 27, 112, 375, 491 ‘

50.032 "Certification of certain adult family homes.
(19) DerNITION. In this section, “adult family home” has the
meaning given in s. 50.01(1) (a). R

(1m) CERTIFICATION. (a) No person may operate an adult fam-
ily home unless the adult family home is certified under this sec-
tion.

(b) A county department under s, 46.215, 46.22, 46.23, 51.42
or 51.437 may certify an adult family home that is located in the
county. The department shall certify an adult family home in a
county that elects not to certify adult family homes.

(2) RecuULATION. Standards for operation of certified adult
family homes and procedures for application for certification,
monitoring, inspection, decertification and appeal of decertifica-
tion shall be under rules promulgated by the department under s.
50.02(2) (am) 1. Certification shall be for a term not to exceed

'12 months from the date of issuance and is not transferable.

(2m) ExceptioN. Notwithstandings. 50.01 (1g) (b), if anindi-
vidual served in an adult family home attains 18 years of age and
leaves the adult family home on a permanent basis, as defined in
tules promulgated by the department, he or she may be replaced
for receipt of service by an individual who has a developmental
disability, as defined in's. 51.01 (5).

(3) 'INVESTIGATION OF ALLEGED VIOLATIONS  If the department
or acertifying county department under sub. (1m) (b) is advised

“ot has reason to'believe that any person is violating this section or

the rulés promulgated under s. 50.02 (2) (am) 1., the department

or'the certifying county department shall make an investigation to
determine -the facts. * For the purposes of this investigation, the
department or the certifying county department may inspect the
premises where the violation is alleged to occur. If the department
or the certifying county department finds that the requirements of
this section and of rules under: s. 50.02 (2) (am) 1. are met, the

department or the certifying county department may certify the
.premises under this section. If the department or-the certifying

county department finds that a person is violating this section or
the rules under s. 50.02 (2) (am) 1., the department or the certify-
ing county department may institute an action under sub. (5) or (6)

{(4) DECERTIFICATION. A certified adult family home may be
decertified because of the substantial and intentional violation of
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this section or of rules promulgated by the department under s.
50.02 (2) (am) 1. or because of failure to meet the minimum
requirements for certification. The operator of the certified adult
family home shall be given written notice of any decertification
and the grounds for the decertification.  Any adult family home
certification applicant or operator of a certified adult family home
may, if aggtieved by the failure to issue or renew the certification
or by decertification, appeal under the procedures specified by the
department by rule under s. 50.02 (2) (am) 1.

(5) InsunctioN. The department or a certifying county depart-
ment under s. 46.215, 46.22, 46.23, 51.42 or 51.437 may com-
mence an action in circuit court to enjoin the operation of an adult
family home that is not certified under sub. (1 m) orthat s certified
and hasrepeatedly used methods of operation in substantial viola-
tion of the rules promulgated under s. 50.02 (2) (am) 1. or that
endanger the health, safety or welfare of any disabled adult receiv-
ing care and maintenance in an adult family home.

(6) PENALTIES: Any person who violates this-section or rules
promulgated unders. 50.02(2) (am) 1. may be fined not more than
$500 or imprisoned for not more than one year in the county jail
orboth: o

History: 1987 a. 161,403; 1993 a 327

50.033 Licensure of certain adult family homes.
(1). DerINITION.. In this section, “adult family home” has the
meaning given in s. 50.01 (1) (b).

... (1Tm)_LICENSURE. (a) No person may operate an adult family
home unless the adult family home is licensed under this section.

(b) A.county department under s. 46.215, 46.22, 46.23, 51.42
or 51,437 may license an adult family home that is located in the
county. - The department shall license an adult family home in a
county that elects not to license adult family homes.

.(2) REGULATION: - Standards for operation of licensed adult
family homes and procedures for application for licensure, moni-
toring, inspection, revocation and appeal of revocation shall be
under rules promulgated by the department under s. 50.02 (2) (am)
2. Licensure shall be fora term not to exceed 12 months from the
date of issuance and is not transferable.-

(3) INVESTIGATION OF ALLEGED VIOLATIONS. If the department
or a licensing county department under sub. (1m) (b) is advised or
hasreason to believe that any person is violating this section or the
rules promulgated under s. 50.02 (2) (am) 2., the department or the
licensing: county:department shall make an investigation to deter-
mine the facts. For the purposes of this investigation, the depart-
ment or the licensingcounty department may inspect the premises
where the violation is alleged to.occur.  If the department or the
licensing county department finds that the requirements of this
section and of rules under s. 50.02 (2) (am) 2. ate met, the depart—
ment or the licensing county department may, if the premises are
not licensed, license the premises under this section. If the depart-
‘ment or.the licensing county department finds that a person is vio-
lating this section or the rules under s, 50.02 (2) (am) 2., the depart-
ment or the licensing county depaxtment may institute an action

’p_nder sub. (5).

(4) LICENSE REVOCATION. The license of a licensed adult fam-
ily home may be revoked because ‘of the substantial and inten-
tional violation of this section or of rules promulgated by the
department under s. 50.02 (2) (am) 2. orbecause of failure to meet
the minimum requiremenis for licensure. - The operator of the
licensed adult family home shall be given written notice of any
revocation and the grounds for the revocation.- Any adult family
home licensure applicant or-operator of a licensed adult family
“home may, if aggrieved by-the failure to issue or renew the license
or by revocation, appeal under the procedures specified by the
department by rule under s. 50.02 (2) (am) 2.

(5) INJuNcTION. : The department or a licensing county depart-
mént under s, 46.215, 46.22, 46.23, 51.42 or 51.437 may com-
‘mence-an action in circuit court to enjoin the operation of an adult
family home that is not licensed under sub. (1m) or that is licensed
and has repeatedly used methods of operation in substantial viola-

UNIFORM LICENSURE 50.035

tion of the rules promulgated under s. 50.02 (2) (am) 2. or that
endanger the health, safety or welfare of any adult receiving care
and maintenance in an adult family home.

(6) PeNALTIES. Any person who violates this section or rules
promulgated under s. 50.02 (2) (am) 2. may be fined not more than
$500 or imprisoned for not more than one year in the county jail

or both.
History: 1993 a 327.

50.035 . Special provisions relating to regulation of
community-based residential facilities. (1) PERSONNEL
TRAINING. Each employe of a community-based residential facil-
ity shall, within 90 days after the beginning date of employment,
receive basic first aid training and other safety training. The
department shall indicate acceptable sources from which facility
employes may receive this training. The department shall also
develop instructional materials for use by facilities concerning
acceptable methods of operation and procedures for protecting
and servmg the needs of facility residents. - The department may
require that-all facility employes complete a program involving
these materials and ‘may. sell the materials to facilities at cost. In
addition, each facility employe shall, within 90 days after the
beginning date of employment, receive training in fire prevention
and control and evacuation techniques. Each facility shall coordi-
nate its training infire prevention and control and evacuation tech-
niques with the local fire department.

(2) FIRE PROTECTION (a) 1. Except as provided in'subd. 2.,
each community—based residential facility shall provide, at a min-
imum, a low—voltage interconnected smoke detection system to

_protect the entire facility that, if any detector is activated, either

triggers alarms throughout the building or triggers an alarm
located centrally.

2. A community-based residential facility that has 8 or less
beds may use a radio—transmitting smoke detection system that
triggers an audible alarm in a central area of the facility in lieu of
the'intetconn‘ected smoke detection system specified in'subd. 1.

**3, The department or the departmeént of industry, labor-and
human relations may waive the requirement under subd. 1. or 2.
for a community—based residential facility that has a smoke detec-
tion or sprinkler system in place that is at least as effective for fire
protection as the type of system required under the relevant subdi-
vision.

(b) No facility may install a smoke detection system that fails
to receive the approval of the department or of the department of
industry, labor and human relations. At least one smoke detector
shall be located at each.of the following locations:

1. -Atthe head of every open stairway.

*'2. At the door leadlng to every enclosed stairway-on each
floor level. ‘

. 3. In every corridor, spaced not more than 30 feet apart and
not further than 15 feet from any wall.

4. In each common use room, including living rooms, dining
rooms, family rooms; lounges and recreation rooms but not
mcludmg kitchens.

5. In each sleeping room in which smokmg is allowed.

(c¢) A community-based residential facility does not have to
meét the requirements under pars. (a) and (b) prior to May 1, 1985.
Beginning on May 1, 1985, the department may waive the require-
ments-under pars. (2).and (b) for a community—based residential
facility for a period not to exceed 6 months if the department finds
that compliance ‘with those requirements would result in an
extreme hardship for the facility.

*(3) 'MIANAGER’S PRESENCE IN FACILITY (a) The person respon-
sible for managing a Class C community—based residential facil-
ity, or that person’s agent, shall be present in the facility at any time
that residents are in the facility. The person responsible for man-
aging a Class A or a Class B community—based residential facility,
or that person’s agent, shall be present in the facility from 7 p.m.
to 7 a.m. when residents are in the facility and the person responsi-
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ble for managing a Class B.community-based residential facility,
orthat person’s agent, shall be readily available to the residents of
the facility from 7 am. to 7 p.m. In this subsection, “Class A, B
and C community-based residential facilities” have the meanings
provided in s. HSS 3.41 (1), Wis. adm. code.

(b) The department may waive a requirement under par. (a) for
a community-based residential facility:

1. For a specified period of time, not to exceed one year, if the
department finds that compliance with the requirement would
resultin anunt easonable hardship for the facility and that all of the
fesidents are physxcally and mentally capable of taking indepen-
dent action in an emergency; or

2. For-a specified period of time if the department finds that

-the primary purpose of the facility’s program is to promote the
independent functioning of its residents with minimum supervi-
sion.

(4) FIRENOTICE The hcensee of a community-based residen-
tial facility, or his or her designee, shall notify the department and
any county-department under s. 46.215 or 46.22 that has residents
placed in the facility-of any fire that occurs in the facility for which
the fire department is contacted. The notice shall be provided
within 72 hours after such a fire occurs.

-(5)- REPORTS OF DEATH REQUIRED. (a) In this subsect1on

1. “Physical restraint” mcludes all of the following:

a, A locked room.

b A device ‘or garment that interferes with an individual’s
freedom of movement and that the individual is unable to remove
easily.

. C. Restraint by a facility staff member of a resident by use of
physical force.

2. “Psychotropic medication” means an antipsychotic, anti-
depressant, lithium carbonate or a tranquilizer.

(b) - No later than 24 hours after the death of a resident of a
community-based residential facility, the.community—based resi-
.dential facility shall report the death to the department if one of the
following applies:

1. There is reasonable cause to believe that the death was
related to the use of phys1cal restraint or a psychotropic medica-
tion.

3. There is reasonable cause to beheve that the death was a
suitide. : .

'(6) POSTING OF NOTICE REQUIRED Begmnmg on January 1,
1992, the licensee of a community-based residential facility, or
his or her designée, shall post in-a conspicuous location in the
community—based residential facility. a notice, provided by the

board on aging and long—term care, of the name, address and tele- .

phone number of the long—term care ombudsman program under

s. 16.009 (2) (b).
History: 1983 a. 363; 1985 a. 176 ]987a 403 ss. 67, 256; 1989 a 336; 1991 a
39

'50.037 -Community-based ‘residential facility
licensing fees. (1) DEerINITION. In this section, “total monthly

charges” means the total amount paid per month, including the
basic monthly rate plus any.additional fees, for care, treatment and
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services;provided to a re51dent of a commumty—based residential
facility by a community—based residential facility.

(2) Fees (a) The annual fee for acommunity-based residen-
tial facility is $75, plus an annual fee of $10 per resident, based on
the number of residents that the facility is licensed to-serve

(b) Such fees shall be paid to the department by the
community-based residential facility before the department may
issue-alicense under s. 50.03 (4) (a) 1. b. A community—based res-

‘idential facility that wishes to renew a license issued under s.
50.03 (4) (a) 1. b. shall'pay the fee under par. (a) by the renewal
date of the license. A new community—based residential facility
shall pay the fee under this subsection no later than 30 days before
the opening of the facility
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(c) . A community-based residential facility that wishes to
renew a license issued under s. 50.03 (4) (a) 1. b. and that fails to
submit the annual fee prior to the renewal date of the license, or
anew community—based residential facility subject to this section
that fails to submit the annual fee by 30 days prior to the opening
of the new community-based residential facility, shall pay an
additional fee of $10 per day for every day after the deadline that
the facility does not pay the fee.

(3) ExeMp1iON.  Community-based  residential facilities
where the total monthly charges for each resident do not exceed
the monthly state supplemental payment rate under s. 49.177 (3s)
that is in effect at the time the fee under sub. (2) is assessed are
exempt from this section.

History: 1973 c. 90, 243, 333; 1975 ¢. 413 s 18; 1975 c. 430 ss. 73, 80; 1977 c.
26, 418; 1979 c. 221; 1983 2. 27; 1987 a, 161 s, 13m; 1991 a 39; 1993 a. 16; 1993
a 27 ss 253 to 256; Stats. 1993 5 50 037; 1993 . 183, 375

Dty of a private hospital to render emergency treatment 1974 WLR 279

50.04  Special prov:sions applying to licensing and
regulation of nursmg homes. (1) AppLICABILITY. This sec-
tion applies to nursing homes as defined in s. 50.01 (3).

(1m) DerNiTIONS. In this section, “class “C* repeat viola-
tion” means a class “C” violation by a nursing home under the
same statute or rule under which, within the previous 2 years, the
department has served the nursing home a notice of violation or
a correction order or has made a notation in the report under sub.
(3) ).

(2) REQUIRED PERSONNEL (a) No nursing home within the
state may operate except under the supervision of an administrator
licensed under ch. 456 by the nursmg home administrators exam-
ining board. If the holder of a nursing home license is unable to
secure a new administrator because of the departuxe of an admin-
istrator, such licenise holder may, upon written notice to the depart-

ment and upon the showing of ‘a good faith effort to secure a

licensed administrator, place the nursing home in the charge of an
unlicensed individual subject to conditions and time limitations
establishéd by the department, with advice from the nursing home
administrator examining board. An unlicensed individual who
administers a nursing home as authorized under this subsection is
not subject to the penalty provided under s. 456.09.

(b) ~Bach nursing home shall employ a charge nurse. The
charge nurse shall either be a licensed practical nurse acting under
the supervision of a professional nurse or a physician, or shall be
a professional nurse. The department shall, by rule, define the
duties of a charge nurse.

(c) 1. Except as provided in subd. 2., begmmng July 1, 1988,
the department shall enforce nursing home minimum staffmg

'requlrements based on daily staffing levels.

2. The department may enforce nursing home minimum staff-
ing requirements based on weekly staffing levels for a nursing
home if the secretary determines that the nursing home is unable
to comply with nursing home minimum staffing requirements
based on daily staffing levels because:

" a. The nursing home minimum staffing requirements based
on daily staffmg levels violate the terms of a collective bargaining

agreement that is in effect on December 8, 1987; or

b. A shortage of nurses or nurse’s assistants available for
employment by the nursing home exists; or

(2m) PLAN OF CARE AND ASSESSMENT REQUIRED No nursing
home may admit any patient until a physician has completed a
plan of care for the patient and the patient is assessed or the patient
is exempt from or waives assessment under s. 46.27 (6) (a). Fail-

-ure to comply with this subsection is a class “C” violation under

sub. (4) (b).3.

(2r) ADMISSIONS REQUIRING APPROVAL Except in an emer-
gency, anursing home that is not certified as a provider of medical
assistance or that is an intermediate care facility for the mentally
retarded, as defined in s. 46.278 (1m) (am), or an institution for
mental diseases, as defined under 42 CFR 435.1009, may not
admit as a resident an individual who has a developmental disabil-
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ity, as defined in s. 51.01 (5), or who is both under age 65 and has
mental illness, as defined in s. 51.01 (13), unless the county
department under s. 46.23, 51.42 or 51.437 of the individual’s
county of residence has recommended the admission.
(2t) REPORTS OF DEATH REQUIRED (a) In this subsection:

1. “Physical restraint” includes all of the following:

a. A locked room.

b. A device or garment that interferes with an individual’s
freedom of movement and that the individual is unable to remove
easily.

¢. Restraint by a facility staff member of a resident by use of

physical force.

2. “Psychotropic medication” means an antipsychotic, anti-
depressant, lithium carbonate or a tranquilizer.

(b) No later than24 hours after the death of a resident of a nurs-
ing home, the nursing home shall report the death to the depart-
ment if one of the following applies:

1. There is.reasonable cause to believe that the death was
related to the use of physical restraint or a psychotropic medica-
tion.

3. There is reasonable cause to believe that the death was a
suicide. v

(2v) POSTING.OF NOTICE REQUIRED. Beginning on January 1,
1992, a nursing home shall post in a conspicuous location in the
nursing home a notice, provided by the board on aging and long—
term care, of the name, address and telephone number of the long—
term care ombudsman program under s. 16.009 (2) (b). ’

(3) INSPECTION REPORTS. (a) Inspection. The department shall
make or cause to be made at least one inspection biennially of each
nursing home. The department may determine if conditions and
practices comply with applicable standards by examining only a
portion of the res1dents recotds or physical plant when it conducts
an 1nspect10n _

(b) Biennial report. The department shall make at least one
report on each nulsmg home in the state biennially. All conditions
and practices not in compliance with applicable standards within
the last 2 years shall be specifically stated. If a violation is cor-
rected, is contested or is subject to an approved plan of correction,
the same shall be specified in the biennial report. The department
shall send a copy of the report fo the nursing home and shall pro-
vide a copy to any person on request. The department may charge
a reasonable fee to cover copying costs.

(c) Posting of notice. The nursing home administrator shall
retain a copy of the most recent biennial report prepared by the
department under par. (b) and shall post ina place readily visible
to.residents and visitors, such as the lobby or reception area of the
facility, a notice stating that a copy of the report is available for
public inspection on request to the administrator and that a copy
will be provided by the department upon request for a minimal fee.

(d) Survey of institutions for mental diseases. Before July 1,
1988, the department shall conduct a survey to determine whether

-any nursing home that is licensed under this section is an institu-
tion for mental diseases, as defined under 42 CFR 435.1009. On
‘or after July 1, 1988, the department shall make these determina-

tinne duri 1 1
tions during inspections conducted under par. (a).

(4) NOTICE OF VIOLATION; CORRECTION. () Notice of viola-
tzon exceptions. 1. Ifupon mspect10n or investigation the depart-
ment determines that a nursing home is in violation of this sub-
chapter or the rules promulgated under it and the violation is a

class “A” or “B” violation, it shall promptly serve a notice of

violation upon the licensee. Each notice of violation shall be pre-
pared in writing and shall specify the nature of the violation, and
the statutory provision or rule alleged to have been violated. The
notice shall inform the licensee of the right to a hearing under par.
(e). The written notice of a class “A™ violation may be written and
served by-an agent of the department at the time of the inspection.
1g. a. If upon inspection or investigation the department
determines that a nursing home is in violation of this subchapter
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or the rules promulgated under it and the violation is a class “C”
violation, the department may serve a correction order upon the
licensee unless the nursing home corrects the violation before the
completion of the inspection or investigation: If the correction is
made before the completion of the inspection or investigation, the
department may make a notation in the report under sub. (3) (b)
that shall specify the nature of the violation and the statute or rule
alleged to have been violated.

b. If upon inspection or investigation the department deter-
mines that a nursing home is in violation of this subchapter or the
rules promulgated under it and the violation is a class “C” repeat
violation, the department may serve a correction order or notice
of violation upon the nursing home. If the nursing home corrects
the violation before completion of the mspectlon or investigation,
the department may, as an alternative to serving a correction order
or notice of violation, make a notation in the report under sub. (3)
(b) that shall specify the nature of the violation and the statute or
rule alleged to have been violated.

1m. A correction order shall be prepared in writing and shall
specify the nature of the violation, the statutory provision or rule

.alleged to have been violated and the date by which the violation

shall be cotrected. The department may grant an extension of the
date for correction specified in the correction order. The nursing
home shall correct the class “C” violation by the date specified in
the correction order or the extended date, if granted.

1r. The department may serve a notice of violation on a nurs-
ing home determined to be in violation of this subchapter or the
rules promulgated under it for a class “C” violation if either of the
following conditions apply: '

a. The’ nursmg home fails to make a correction by the date
spec1f1ed in a correction order served under subd. 1g. b. or by an
extension of the date, if granted

b. The violation is a class “C” repeat violation, regardless of
whether a correction order has first been served.

2. The department is not required to serve a notice of violation
if each of the following conditions exists:

a. The nursing home brings the violation to the department’s
attention.” - o

b. The nursing home has made every reasonable effort to pre-
vent and correct the violation, but the violation occurred and

remains uncorrected due to circumstances beyond the nursing

home’s control.

.3, - The department is not requued to serve a notlce of aclass
“C” violation if it finds that the nursing home is in substantial com-
pliance with the specific rule violated.

(b) Classification of violations. 1. A class “A” violation is a
violation of this subchapter or of the rules promulgated thereunder
which creates a condition or occurrence relating to the operation
and maintenance of a nursing home presenting a substantial prob-

ability that death or serious mental or physical harm to a resident
will result therefrom.

2. Aclass “B” violation is a violation of this subchaptex or of
the rules promulgated thereunder which creates a condition or
occurrence relating to the operation and maintenance of a nursing
home directly threatemng to the health, safety or welfare of a resi-
dent,

'3, A class “C” violation is a v1olat10n of this subchapter or of
the rules promulgated thereunder which creates-a condition or
occurrence relating to the operation and maintenance of a nursing
home which does not directly threaten the health, safety or welfare
of a resident.

* 4.. Each day of violation constitutes a separate violation.
Except as provided in sub. (5) (a) 4., the department shall have the
burden of showing that a violation existed on-each day for which
aforfeiture is assessed. No forfeiture may be assessed for a condi-
tion for which the nursing home has received a variance or waiver
of a standard.

(c) Correction.. 1. The 51tuat10n condmon or practice consti-
tuting a class “A” violation shall be abated or eliminated immedi-
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ately unless a fixed period of time, as determined by the depart-
ment and specified in the notice of violation, is required for
correction. If the class “A” violation is not abated or eliminated
within the specified time period, the department shall maintain an
action in circuit court for injunction or other process against the
licensee, owner, operator, administrator or representative of the
facility to restrain and enjoin violation of applicable rules, regula-
tions and statutes. '

2. At the time of issuance of a notice of a class “B” or “C”
violation, the department shall request a plan of correction which
is subject to the department’s approval.- The nursing home shall
have 10 days after receipt of notice of violation in which to prepare
and submit a plan of correction but the department may extend this
period up to 30 days where correction involves substantial capital
improvement. The plan shall include a fixed time period within

which violations are to be corrected. If the nursing home plan of

correction is substantially in compliance, it may be modified upon
agreement between the department and the nursing home to
achieve full compliance. If it rejects a plan of correction, the
department shall send notice of the rejection and the reason for the
rejection to the nursing home and impose a plan of correction. The
imposed plan of correction may be modified upon agreement
between the department and the nursing home.

' 3. If the violation has been corrected prior to submission and
approval of a plan of coirection, the nursing home may submit a
report of correction in place of a plan of correction. Such report
shall be signed by the administrator under oath.

4. Upon a licensee’s petition, the department shall determine
whether to grant a licensee’s request for an extended correction
time. Such petition must be served on the department prior to
expiration of the correction time originally approved. The burden
of proof is on the petitioner to show good cause for not being able
to comply with the original correction time approved.

5. This paragraph does not apply to notices of violation served
under par. (a) Ir. o

(e) Hearings. 1. If a nursing home desires to contest any
department action under this subsection or under federal law
requiring the department, as the designated medical assistance
agency, to notify the nursing home of deficiencies under federal
regulations and report those deficiencies to the appropriate federal
agency, it shall send a written request for a hearing under s. 227.44
to the division of hearings and appeals created under s. 15.103 (1)
within 10 days of feceipt of notice of the contested action. Depart-
ment action that is subject to a hearing under this subsection
includes imposition of a notice of a deficiency under federal regu-
lations, a notation in the'report under sub. (3) (b), imposition of a
plan of correction ahd rejection of a nursing home’s plan of correc-
tion, but does not include a correction order. Upon the request of
the nursing home, the division shall grant a stay of the hearing
under-this paragraph until the department assesses a forfeiture, so
that its hearing under this paragraph is consolidated with the for-
feiture appeal hearing held under sub. (5) (e). All agency action
under this subsection -arising out of a violation, deficiency or
rejection-and imposition of a plan of correction shall be the subject
of a single hearing. Unless astay is granted under this paragraph,
the division shall commence the hearing within 30 days of the
request for hearing, within 30 days of the department’s acceptance
of a nursing home’s plan of correction or within 30 days of the
department’s imposition of a plan of correction, whichever is later.
If the department initiates decertification of a nursing home under
federal regulations, a hearing on federal deficiencies that are the

. subject of that decertification may be held if informal reconsidera-

tion has been completed.. The division shall send notice to the
nursing home in conformance with s. 227.44. Issues litigated at
the hearing may-not be relitigated at subsequent hearings under
this paragraph arising out of the same violation or deficiency.

2. The division shall notify the nursing home of its decision
to reverse,-modify or uphold the contested action within 15 days
after the close of the hearing.
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3. In any petition for judicial review of a decision by the divi-
sion under subd. 2., the department, if not the petitioner who was
in the proceeding before the division under subd. 1., shall be the
named respondent.

(5) FORFEITURES. (a) Amounts. Any operator or owner of a
nursing home which is in violation of this subchapter or any rule
promulgated thereunder may be subject to the forfeitures speci-
fied in this section. ,

1. A class “A” violation may be subject to a forfeiture of not
more than $5,000 for each violation.

2. A class “B” violation may be subject to a forfeiture of not
more than $1,000 for each violation.

3. A class “C” violation may be subject to a forfeiture of not
more than $100. No forfeiture may be assessed for a class “C”
violation unless at least one of the following applies:

a. The department serves the nursing home a notice of viola-
tion following the nursing home’s failure to correct a class “C”
violation by the date specified in a correction order or an extended
date set by the department, if granted.

b. The department serves the nursing home a notice of viola-
tion for a class “C” repeat violation.

4. Notwithstanding subds. 1., 2. and 3., if the violation or
group of violations results from inadequate staffing, the amount
of the forfeiture that the department may assess shall be no less
than the difference between the cost of the staff actually employed
and the estimated cost of the staff required. The number of staff
required shall be determined by the provider contract, court order
or the department, by rule, whichever'is greatest. The inadequate
staff shall be presumed to exist from the date of the notice of viola-
tion. - _ ‘
5. A nursing home which violates a statute or rule and which
has received a notice of violation of the same statute or rule on one
or more separate prior occasions within the prior 2-year period
may be subject to a forfeiture 3 times the amount authorized for
the class of violation involved. This provision only applies to a
class “A” or class “B” violation. A notice of violation found to be
unjustified after héaring may not be considered in determining
whether to apply this subdivision.

5m. Beginning on December 8, 1987, the department may
consider, for purposes of applying triple forfeitures under subd. 5.,
any notice of violation issued by the department within the 2—year
period preceding December 8, 1987, or issued by the department
on or after December 8, 1987.

6. If alicensee fails to correct a violation within the time spec-
ified in the notice of violation or approved plan of correction, or
within the extended correction time granted under sub. (4) (c) 4.,
or if violation continues after a report of correction, a separate for-
feiture may be assessed upon the licensee in an amount not to
exceed, foreach day of continuing violation, $5,000 for class “A”
violations and $1,000 for class “B” violations.

(b) ' Factors 'in assessment of forfeitures. In determining
whether a forfeiture is to be imposed and in fixing the amount of
the forfeiture to be imposed, if any, for a violation, the following
factors shall be considered: )

‘1, The gravity of the violation, including the probability that
death or serious physical or psychological harm to a resident will
result or has resulted; the severity of the actual or potential harm;
and the extent to which the provisions of the applicable statutes or
rules were violated. )

2. “Good faith” exercised by the licensee. Indications of good
faith include, but are not limited to, awareness of the applicable
statutes and regulation and reasonable diligence in complying
with such requirements, prior accomplishments manifesting the
licensee’s desire to comply with the requirements, efforts to cor-
rect and any other mitigating factors in favor of the licensee.

3. Any previous violations committed by the licensee.
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4. The financial benefit to the nursing home of committing or
continuing the violation.

(c) "Assessment of forfeitures; powers and duties of depart-
ment. The department may directly assess forfeitures provided for
under par, (a). If the department determines that a forfeiture
should be assessed for a particular violation or for failure to cor-
rect it, it shall send a notice of assessment to the nursing home.
_The notice shall specify the amount of the forfeiture assessed, the
violation, the statute or rule alleged to have been violated, and
shall inform the licensee of the right to hearing under par. (e).

(d) Forfeiture period. 1. In the case of a class “B” violation,
no forfeiture may be assessed for the violation from the day fol-
lowing the date of discovery until the date of notification. If the
department fails to approve or reject a plan of correction within 15
days after its receipt of a complete plan, no forfeiture may be
imposed for the period beginning with the 15th day after receipt
and ending when notice of approval or rejection i$ received by the
home. If a plan of cotrection is approved and carried out, no for-
feiture may be assessed during the time period specified in the

approved plan of correction, commencing on the day the plan of

correction is received by the department.

2. In the case of a class “C” violation for whlch a notice of

‘Violation has been served, a forfeiture may be assessed:

a. Under par. () 3. a., for the period beginning on the date for
correction set forth in the correction order or an extended date set
by the department, if granted, and ending on the date on which the
violation is corrected.

b. Under par. (a) 3. b., for each day of the period during which
the violation occurred.

(dm) Forfeiture assessment date. In the case of a class “B”
violation, the department may not assess a foxfeltuxe upon a nurs-
ing home until:

1. The home fails to subm1t a plan of correction under sub. (4)
©2;

-2, The department has issued an order i 1mposmg an approved
plan under sub. (4) (¢) 2.; or

3, The time set for the cotrection of the violation by the home
under-sub. (4) (¢) 2. has expired.

(e) Forfeiture appeal hearing. A nursing home may contest
an assessment of forfeiture by sending, within 10 days after
receipt of notice of a contested action, a written request for hearing
under-s. 22744 to the division of hearings and appeals created
under's. 15.103 (1). The administrator of the division may desig-
nate a hearing examiner to preside over the case and recommend
a decision to the administrator under s. 227.46. The decision of
the administrator of the division shall be the final administrative
decision. Thedivision shall commence the hearing within 30 days
of receipt of the request for hearing and shall issue a final decision
within 15 days after the close of the hearing. Proceedings before
the division are governed by ch. 227. In any petition for judicial
review of a decision by the division, the party, other than the peti-
tioner, who was in the proceeding before the division shall be the

-named- respondent
All forfeiture

OIicl

() eitures paid within 10 /fn\ S, es shall be

or
\1) F oryenures paia wilnin i G4

paid to the department within 10 days of receipt of notice of

assessment or, if the forfeiture is contested under par. (), within
_ 10 days of receipt of the final decision after exhaustion of adminis-

trative review, unless the final decision is appealed and the order

-is stayed by court order under s. 50.03 (11). The department shall
remit all forfeitures paid to the state treasurer for deposit in the
school fund.

® Enforcemenz by attorney geneml The attorney general
may bring an action in the name of the state to collect any forfeit-
ure'imposed under this section if the forfeiture has not been paid
following ' the "exhaustion of all administrative and judicial
reviews. The only issue to be contested in any such action shall
be whether the forfeiture has been paid.
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(6) CONDITIONAL LICENSE. (a) Power of department. In addi-
tion to the right to assess forfeitures under sub. (5), the department
may issue a conditional license to any nursing home if the depart-
ment finds that either a class “A” or class “B” violation, as defined
in sub..(4), continues to exist in such home. The issuance of a
conditional license shall revoke any outstanding license held by
the nursing home. The nursing home may seek review of a deci-
sion to issue a conditional license as provided under s. 50.03 (5).

(b) Violation correction plan. Prior to the issuance of a condi-
tional license, the department shall establish a written plan of
correction. The plan shall specify the violations which prevent
full licensure and shall establish a time schedule for correction of
the deficiencies. Retention of the license shall be conditional on
meeting the requirements of the plan of correction.

(c) Notice. Written notice of the decision to issue a conditional
license shall be sent to the facility together with the proposed plan
of correction. The notice shall inform the facility of its right to an
informal conference prior to issuance of the conditional license
under par. (d) and of its right to a full hearing under par. (e).

(d) Informal conference. If the facility desires to have an infor-
mal conference it shall, within 4 working days of receipt of the
notice under par. (c), send a written request for an informal confer-
ence to the department. The department shall, within 4 working
days from the receipt of the request, hold an informal conference
in the county in which the facility is located. Following this con-
ference the department may affirm or overrule its previous deci-
sion, or modify the terms of the conditional license and plan of
correction. The conditional license may be issued after the infor-
mal conference, or after the time for requesting an informal con-
ference hias expired, prior to any further hearing.

() Hearing. 1f after the informal conference the licensee
desires to contest the basis for issuance of a conditional license,
or the terms of the license or plan of correction, the licensee shall
send a written’r‘equest for hearing to the department within 4 work-
ing days after issuance of the conditional license. The department
shall hold the hearing within 30 days of receipt of such notice and
shall immediately notify the licensee of the date and location of
the hearing.

(f) Term; inspection. A conditional license shall be issued for
aperiod specified by the department, but in no event for more than
one year. The department shall periodically inspect any nursing

"home operating under a conditional license. If the department

finds substantial failure by the nursing home to follow the plan of
correction, the conditional license may be revoked as provided
under s. 50 03 (5). The licensee is entitled to a hearing onthe revo-
cation under s, 50.03 (5), but the department may rely on facts
found in a hearing under par. () as grounds for revocation.

(g) Expiration. 1f the department determines that a conditional
license shall expire without renewal or replacement of the condi-
tional license by a regular license, the department shall so notify
the licensee at least 30 days prior to expiration of the license. The
notice shall comply with notice requirements under s. 50.03 (5).
The lxcensee is entitled to a hearing under s. 50.03 (5) prior to expi-
ration of the license.

(7): VioLATIONS. If an act forms the basis for a violation of this
section and s. 49,498, the department or the attorney general may
impose. sanctions in conformity with this section or under s.
49.498, but not both.

. ‘History: 1977 ¢..170ss 6,29; 1977 ¢ 272;1979¢ 34 1981 ¢. 20, 121,317, 391;
1983 a, 275.2200 (1); 19852, 29; 19852 1825.57;1985a 3325251 (1), (7); 1987
a.27, 127, 399; 1989 a.31, 336; 1991 a 39, 269, 315

State nursing home is not subject to forfeiture provisions of ch. 50. Wis. Vet Home
v. Div. Nurs. Forfeit. Appeals, 104 W (2d) 106, 310 NW (2d) 646 (Ct App 1981).

County—operated nursing home:was subject to forfeiture under (5). Lakeland

" Home v. Nursing Home Appeals Div. 118 W (2d) 636, 348 NW (2d) 523 (1984).

Thirty—day limit in (5) (e) on commencing hearing is directory, not mandatory. St
Michael’s Church v. Admin’ Dept, 137 W (2d) 326, 404 NW (2d) 114 (Ct. App
1987).
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50.05- Placement of monitor and appointment of
receiver. (1) DErINITIONS. In this section:

(a) “Affiliate” means:

1. With respect to a partnership, each partner thereof.

1L. With respect to a limited liability company, each member
thereof.

2. With respect to a corporation, each officer, director, princi-
pal stockholder and controlling person thereof.

3. With respect to a natural person: any person related in the
first degree of kinship to that person; each partnership and each
partner thereof of which that person or any affiliate of that person
is a partner; each limited liability company and each member or
manager thereof of which that person or any affiliate of that person
is a member or manager; and each corporation in which that per-
son-or any affiliate of that person is an officer, director, principal
stockholder or controlling person.

(b). “Controlling person” means any person who has the ability,
directly or indirectly, to control the management or policies of the
facility. )

(c) “Emergency” means a situation, physical condition or one
or more practices, methods or operations which presents immi-
nent-danger of death or serious physical or mental harm to res-
idents of the facility.

(d) “Facility” means a nursing home or community-based res-
idential facility.

(dm) “Nursing facility” has the meaning given in s. 49.498 (1)
). C

(e) “Operator” means any-person licensed or required to be
licensed under this subchapter as the. operator of a facility.

(f) “Principal stockholder” of a corporation means any person
who, directly or indirectly, beneficially owns, holds or has the
power to vote, 10% or more of any class of securities issued by the
corporation. '

(2) CONDITIONS FOR PLACEMENT OF A MONITOR OR APPOINT-
MENT OF A RECEIVER The department may place a monitor in'a
facility and the sectetary, as specified in sub. (4), may petition for
appointment of a receiver for a facility when any of the following
conditions exist:

(a) The facility is operating without a license.
~(b). The department has suspended, revoked or refused to
renew the existing license of the facility.

(c) The department has initiated revocation or nonrenewal pro-
cedures and has determined that the lives, health, safety, or wel-
fare of the residents cannot be adequately assured pending a full
héaring on license nonrenewal or revocation.

(d) The facility is closing or intends to close and adequate
arrangements for relocation of residents have not been made at
least 30-days prior to closure. ‘

(e) The department determines that an emergency exists or that
placement of a monitor or appointment of a receiver is necessary
to protect the health, safety or welfare of the residents.

“(f) The facility is a nursing facility that js in violation of s.
49.498 or a rule promulgated under s. 49.498, meets the criteria
" established by rule under s. 49.498 (14) (c) for placement of a
monitor or appointment of a receiver, and there is a need for place-
ment of a monitor or appointment of a receiver during the period
that any of the following applies:

1. There is an orderly closure of the nursing facility.

2. The nursing facility institutes improvements in order to
bring the nursing facility into compliance with the requirements
of s. 49 498 or a rule promulgated under:s. 49.498. ‘

(3) Moniror. Inany situation described in sub. (2), the depart-
ment may place a person to act as monitor in the facility. The mon-
itor shall obseive operation of the facility, assist the facility by
advising it on how to comply with state regulations, and shall sub-
mit a written report periodically to the department on the operation
of the facility.

93-94 Wis. Stats. 1202

(4) APPOINTMENT OF RECEIVER. Only the secretary, repre-
sented by the department of justice, may apply for a court order
appointing the secretary or the secretary’s designee receiver of the
facility: The secretary, as represented, may apply by verified peti-

tion to the circuit court for Dane county for the order. The court

shall hold a hearing on the petition within 5 days of the filing of
the petition. The petition and notice of the hearing shall be served
on the operator, administrator or designated agent of the facility
as provided under ch. 801 or shall be posted in a conspicuous place
in the facility not later than 3 days before the time specified for the
hearing, unless a different period is fixed by order of the court.
Notwithstanding 'ss. 803.01 to 803.09 and 844.18, the only per-
sons who may appear as a party at the hearing under this subsec-
tion or sub. (5) ate the secretary or the secretary’s designee and the
operator of the facility. The court shall appoint a receiver for a
specified time period requested by the secretary up to 120 days,
if it finds that any ground -exists which would authorize the
appointment of a receiver under sub. (2) and that appointment-of
a receiver will contribute to the continuity of care or the orderly
and safe transfer of résidents in the facility. The court may extend
the period of receivership in 30—day increments only on the peti-
tion of the department and if the court finds that the department
has been unable to transfer all of the residents to another suitable
location or the department has determined that it is necessary for
the receivership to be extended for the continued health, safety
and welfare of the residents. Notwithstanding s. 808.03 (1), any
order issued at the hearing on the petition for receivership under
this subsection or sub. (5) or at a subsequent hearing concerning
matters arising under the receivership or concerning termination
of the receivership under sub. (14) may be appealed as a matter of
right.

(5) EMERGENCY PROCEDURE If it appears from the petition
filed under sub. (4), or from an affidavit or affidavits filed with the
petition, or from testimony of witnesses under oath when the court
determines that this is necessary, that there is probable cause to
believe that an emergency exists in the facility, the court shall

.immediately issue the requested order for appointment of a

receiver, ex parte and without further hearing. An appearance by
the secretary or the secretary’s designee to obtain the order is not
a heating of any preliminary contested matter for the purposes of
s. 801.58 (1). Notice of the petition and order shall be served on
the operator, administrator, or designated agent of the facility as
provided under ch. 801 or shall be posted in a conspicuous place

4n the facility within 24 hours after issuance of the order and a

hearing on the petition shall be held within 3 days after notice is
served or posted unless the operator consents to a later date. After
the hearing, the court may terminate, continue or modify the tem-
porary order.
~-(6) OBIECTIVE The receiver shall with all reasonable speed,

but in any event by the date receivership ends under sub. (4), pro-
vide for the orderly transfer of all residents in the facility to other
suitable facilities or make other. provisions for their continued
health, safety and welfare.

(7) POWERS :AND DUTIES OF RECEIVER.. A receiver appointed
under this chapter: - ,

(a) May exercise those powers and shall perform those duties
set out by the court. ' ,

(b) - Shall operate the facility in such a manner as to assure
safety: and adequate bealth care for the residents.

“+ (c) Shall have the same rights to possession of the building in

which the facility is located and of all goods and fixtures in the
building at the time the petition for receivership is filed as the
operator would have had if the receiver had not been appointed.
The receiver shall take such action as is reasonably necessary to
protect-or conserve the tangible assets or property of which the

receiver takes possession, or the proceeds of any transfer thereof,

and may use them only in the performance of the powers and

duties set forth in this section and by order of the court.
(d)-May use the building, fixtures, furnishings, and any accom-

panying corisumable goods in the provision of care and services
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to residents and to any other persons receiving services from the
facility at the time the petition for receivership was filed. The
receiver shall collect payments for all goods and services provided
to residents or others during the period of the receivership, at the
same rate of payment as was charged by the operators at the time
the petition for receivership was filed, unless a different rate is set
by the court

(e) May correct or eliminate any deficiency in the structure or
furnishings of the facility which presents an immediate or serious
danger to the health or safety of residents while they remain in the
facility, provided the total cost of correction does not exceed
$3,000. The court may order expenditures for this purpose in
excess of $3,000 only on application from the receiver.

(f) May let contracts and hire agents and employes to cauy out
the powers and duties created under this section. Competitive bid-
ding requirements under s. 16.75 do not apply to contracts for ser-
vices or materials let by the receiver.

(g) Except as specified in sub. (9), shall honor all leases, mort-
gages and secured transactions governing the bu11d1ng in which

the facility is Iocated and all goods and fixtures in the building of
which the receiver has taken possession; but only to the extent of

payments which, in the case of a rental agreement, ate for the use
‘of the property during the period of the receivership, or which, in

the case of a purchase agreement, come due during the period of

the receivership. -

(h) Shall have full power to direct and manage and to discharge
employes of the facility, subject to any contract rights they may
have: The receiver shall pay employes at the same rate of com-
pensation, including benefits, ‘that the employes: would have
-received from the operator, except that the receiver shall compen-

sate ‘employes for time.actually worked during the period of

receivership and may reimburse for vacations or periods of sick
leave. The receiver may grant salary increases and fringe benefits
to employes of a nursing home, in accord with the facility payment
formula under's. 49.45 (6m). Receivership does not relieve the
~operator of ‘any-obligation to employes not camed out. by the
receiver.

(i) ‘Shall, if any resident i is transferred or dlscharged prov1de
for:

1. Transportation of the resident and the resident’s belongings
and medical récords to the place to which the resident is being
transferred or discharged.

2. Aidinlocation of an alternative placement and in discharge
planmng

3. Ifthe pat1ent is bemg transfened preparatlon for transfer
to mitigate transfer trauma.

-(j). Shall, if any resident is to be ttansfeued permit pamclpa-

tion by the resident or the resident’s guardian in the selection of

the resident’s alternative placement, v

" (k) Shall, unless emergency transfer is necessary, prepare a
resident under pars. (i) 3.-and (j) by explaining alternative place-
ments, and by providing-orientation to the placement chosen by
the resident or-the resident’s guardian:

(L) Shall be entitled to and sha]l take possession of all property
or assets of residents which are in the pOSSéSSiuu of an OWIIET,
operator or"controlling person-of the facility. The receiver shall
preserve all property, assets and records of residents of which the

receiver takes possession and shall provide for the prompt transfer

of the property, assets and records to the alternative placement of

any transferred resident. ‘ ‘
(m) May restrict admissions to the facility.
(8) PAYMENT TO'RECEIVER (a)°A person who.is served with
notice of an order of-the court appointing a receiver and of the
;receiver’s name and‘address shall be liable to pay the receiver for
-any goods or services provided by the receiver after the date of the
order if the person would have been liable for the goods or services
as supplied by the operator. The receiver shall give a receipt for
each payment and shall keep a copy of each receipt on file.  The
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receiver shall deposit amounts received in a special account and
shall use this account for all disbursements.

“(b) ‘The receiver may bring an action to enforce the liability
created by par. (a). Proof of payment to the receiver is as effective
in favor of the person making the payment as payment of the
amount to the person who would, but for this subsection, have
been entitled to receive the sum so paid.

(c) Aresident may not be discharged, nor may any contract or
rights be forfeited or impaired, nor may forfeiture or liability be
increased, by reason of an omission to pay an owner, operator or
other person a sum paid to the feceiver.

(9) AVOIDANCE OF PREEXISTING LEASES, MORTGAGES AND CON-
TRACIS (a) A receiver may not be required to honor any lease,
mortgage, secuied transaction or other wholly or partially execu-
tory contract entered into by the ownets or operators of the facility
if:

1. The person seeking payment under the lease, mortgage,
secured transaction or other wholly or partially executory contract
was an operator or controlling person of the facility or was an affil-
iate of an operator or controlling person at the time the lease, mort-
gage, secured transaction or other wholly or partially executory

‘contract was made; or

2. The rental, price or rate of intetest required to be paid under
the lease, mortgage, secured transaction or othér wholly or par-
tially executory contract was in excess of areasonable rental, price
or rate of interest at the time the contract was entered into.

3. Payment under the lease, mortgage, secured transaction or
other wholly or partially executory contract has been modified by
the parties’ subsequent oral or wntten agreement or constructive
waiver.

(b) If the receiver is in possession of real estate or goods sub-

ject to a lease, mortgage or security interest which the receiver is

permitted to avoid under par. (a), and if the real estate or goods are
necessary for the continued operation of the facility under this sec-
tion, the receiver may apply to the court to set a reasonable rental,
price or rate of interest to be paid by the receiver during the dura-
tion of the receivership. The court shall hold a hearing on the
application within 15 days.. The receiver shall send notice of the
application to any known owners of the property involved at least
10 days prior to the hearing. Payment by the receiver of the
amount determined by the court to be reasonable is a defense to
any action against the receiver for payment or for possession of the
goods orreal estate subject to the lease or mortgage involved by

-any person who received such notice, but the payment does not

relieve the owner or operator of the facility of any hablhty for the
difference between the ‘amount ‘paid by the receiver and the
amournt due under the original lease or mortgage involved.

'(¢), During the period of appomtment of a receiver, there may
be no foréclosure of a mortgage entered into by the owner or 6pe-
ator'of the facility or eviction of facility residents if the foreclosure
or eviction serves to defeat. the purpose of the appointment.

.(9m) . IMPEDING RECEIVERSHIP PROHIBITED; AUTOMATIC STAY
No person may impede the operation of a receivership established
under this section.- After the appointment of a receiver, any action
that interferes with the functioning of the facility, including can-
cellation of an insurance policy executed on behalf of the facility,
repossession of equipment used in the facility or termination of
utility services or other services or goods that are necessary to pro-
tect the health, safety or welfare of the nursing home residents, is
automatlcally stayed for a period of not more than 60 days.

* (10) CONTINGENCY FUND . ‘If funds collected under subs. (7)
and (8) are insufficient to meet the expenses of performing.the
powers-and duties conferred on the receiver by this section, or if
there are insufficient funds on-hand to meet those expenses, the

-department may draw from the supplemental funds created under

5.20.435 (1) (dm) and (6) (dm) to pay those expenses. Operating
funds collected under this section and not applied to the expenses
of the receivership; except for the amount of a security, if any is
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required under sub. (14m), shall be used to reimburse the fund for
advances made under this section.

(11) COMPENSATION OF RECEIVER: The court shall set the com-
pensation of the receiver, which will be considered a necessary
expense of a receivership.

-(12) LI1ABILITY OF RECEIVER; STATUS AS PUBLIC EMPLOYE (a)
In any action or special proceeding brought against a receiver in
the receiver’s official capacity for acts committed while carrying
out the powers and duties created under this section, the receiver
shall be considered a public employe for purposes of s. 895.46.

(b) A receiver may be held liable in a personal capacity only
for the receiver’s own gross negligence, intentional acts or breach
of fiduciary duty. '

(c) A receiver may not be required to post any bond.

(13) LICENSING OF FACILITY UNDER RECEIVERSHIP. Other provi-
sions of this chapter notwithstanding, the department may issue a
license to a facility placed in receivership under this section. The
duration of a license issued under this section is limited to the
duration of the receivership.

(14) TERMINATION OF RECEIVERSHIP. (a) Except as provided
under par. (b), the court may not terminate a receivership for any
reason other than as specified under subds. 1. to 3. and shall, aftet
the department determines and notifies the court that the facility
s able to ensure continued compliance with federal and state laws,
terminate the receivership: ’

1. If the time period specified in the order appointing the
receiver elapses and the department has not petitioned for an
extension; )

_ 2. If the department grants the facility a new license, whether
the structure of the facility, the right to operate the facility, or the
land on which it is located is under the same or different owner-
ship; or , B

3. If all of the residents in the facility have been provided

alternative modes of health care, either in another facility or other-
wise.
. (b) The court may terminate areceivership of a nursing facility
imposed because of a violation of s. 49.498 or a rule promulgated
under s. 49.498 if the department submits testimony to the satis-
faction of the court that the nursing facility has the management
capability to ensure continued compliance with the requirements
of 5. 49.498 or a rule promulgated under s. 49.498.

(14m) BOND UPON TERMINATION; REAPPOINTMENT. If the court
terminates. a receivership under sub. (14) and the department

“grants a license for the facility to the same applicant under which
the facility was licensed immediately prior to appointment of a
receiver under sub. (4) or (5), the court may require that person to
post a bond for a period of not less than 120 days in an.amount
fixed by the court as security for maintaining compliance with this
subchapter and the rules promulgated under this subchapter. If the
court; after notice to the parties in the receivership proceeding and
after a hearing, finds that the standards for appointment under sub.
(4) are met, the court may reappoint the receiver. If the court reap-
points the receiver, the receiver may use the security, if-any has
been required under this subsection, in addition to funds under
subs. (7); (8) and (10), for purposes of the receivership.

(15) ACCOUNTING; LIEN FOR EXPENSES (a) Within 30 days
after termination, the receiver shall give the court a complete

“accounting of all property of which the receiver has taken posses-
sion, of all funds collected under this section and of the expenses
“of the receivership.

(b) If the operating funds collected by the receiver under subs.
(7) and{(8) exceed the reasonable expenses of the receivership, the
‘¢ourt shall order payment of the surplus'to the operator or control-
ling person, after reimbursement of funds drawn from the contin-
gency fund under sub. (10). If the operating funds are insufficient
to cover the reasonable expenses of the receivership, the operator
or controlling person shall be liable for the deficiency. The opera-
tor or controlling person may apply to the court to determine the
reasonableness of any expense of the receivership. The operator
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or controlling person shall not be responsible for expenses in
excess of what the court finds to be reasonable. Payment recov-
ered from the operator or controlling person shall be used to reim-
burse the contingency fund for amounts drawn by the receiver
under sub. (10).

(c) The department has a lien for any deficiency under par. (b)
upon any beneficial interest, direct or indirect, of any operator or
controlling person in the following propetty:

1. The building in which the facility is located.

2. The land on which the facility is located.

3. Any fixtures, equipment or goods used in the operation of
the facility. o

4. The proceeds from any conveyance of property described
in subd. 1., 2. or 3, made by the operator or controlling person
within one year prior to the filing of the petition for receivership.

5. Any other property or assets of the operator or controlling
petson if no property or proceeds exist under subds. 1. to 4.

(d) The lien provided by this subsection is prior to any lien or
other interest which originates subsequent to the filing of a peti-
tion for receivership under this section, except for a construction
or mechanic’s lien arising out of work performed with the express
consent of the receiver or a lien under s. 144.442 (9) (i), 144.76
(13).0r 144.77 (6) (d). )

(e) The clerk of the circuit court for the county in which the
facility is located shall record the filing of the petition for receiver-
ship in the lien docket kept under s. 779.07 opposite the names of
the operators and controlling persons named in the petition

(f) The receiver shall, within 60 days after termination of the
receivership, file anotice of any lien created under this subsection.

No action on a lien created under this subsection may be brought

more than 2 years after the date of filing. If the lien is onreal prop-

ety, the notice shall be filed with the clerk of circuit court of the

county in which the facility is-located and entered on the lien
docket kept under s.779.07. If the lien is on personal property, the
lien shall be filed with the secretary of state. The secretary of state
shall place the lien on personal property in the same file as financ-
ing statements are filed under ss. 409.401 and 409.402. The notice
shall specify the name of the person against whom the lien is
claimed, the name of the receiver, the dates of the petition for
receivership and the termination of receivership, a description of
the property involved and the amount claimed. No lien shall exist
under this section against any person, on any property, or for any
amount not specified in the notice filed under this paragraph. To
the extent applicable, ch. 846 controls the foreclosure of liens

under this subsection that attach to real property.

(16) OBLIGATIONS OF OWNERS. Nothing in this section shall be
deemed to relieve any owner, operator or controlling person of a
facility placed in receivership of any civil or'criminal liability
incurred, or any duty imposed by law, by reason of acts or omis-
sions of the owner, operator or controlling person prior to the
appointment of a receiver under this section, nor shall anything
contained in- this section be construed to suspend during the
receivership any obligation of the owner, operator or controlling
person for payment of taxes-or other operating and maintenance
expenses of the facility nor of the owner, operator or controlling
person or any other person for the payment of mortgages or liens.
No owner may be held professionally liable for acts or omissions
of the receiver or the receiver’s employes during the term of the
réceivership. )

History: 1977 ¢. 112; 1979 ¢. 32'5. 92 (9); 1979 ¢. 34; 1981 ¢. 121; 1983 a.27s.
2202 (20); 1985 a. 29 5. 3200 (23) (b), (c); 1987 a 27,1989 a 31; 1993 a. 112, 453.

50.053 Informal conference. The department may hold
an informal conference with-the parties to any contested action
under this subchapter to resolve any or all issues prior to formal
hearing.: Unless any party to the contested case objects, the depart-
ment may delay the commencement of the formal hearing in order
to hold the informal conference.

" History: 1977 c. 170.
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- 50.06 Certain admissions to facilities. (1) In this sec-
tion, “incapacitated” means unable to receive and evaluate infor-
mation effectively or to communicate decisions to such an extent
that the individual lacks the capacity to manage his or her health
care decisions, including decisions about his or her post—hospital
care.

(2) An individual under sub. (3) may consent to admission,
directly from a hospital to a facility, of an incapacitated individual
who does not have a valid power of attorney for health care and

who has not been adjudicated incompetent under ch. 880, if all of

the following apply:

(a) No person who is listed under sub. (3) in the same order of

priority as, or higher in priority than, the individual who is con-
senting to the proposed admission disagrees w1th the proposed
admission.

(am) 1. Except as provided in subd. 2., no person who is listed
under sub. (3) and who resides with the incapacitated individual
disagrees with the proposed admission.

2. Subdivision 1. does not apply if any of the following
applies:
" a. The individual who is consenting to the proposed admis-
sion resides with the incapacitated individual.
b. The individual who is consenting to the proposed admis-
sion is the spouse of the incapacitated person.

(b) The individual for whom admission is sought is not diag-
nosed as developmentally disabled or as having a mental illness
at the'time of the proposed admission.

(c). A petition for guardianship for the individual under s.
880.07 and a petition for protective placement of the individual
under s. 55.06 (2) are filed prior to the proposed admission.

(3) The following individuals, in the following order of prior-
ity, may consent to an admission under sub. (2):

(a). The spouse of the incapacitated individual. ;

(b) An adult son or daughter of the incapacitated individual.

(c). A parent of the incapacitated individual.

(d) An adult brother or sister of the incapacitated individual.

(e) A grandparent of the incapacitated individual.

(f) An adult grandchild of the incapacitated individual.

() Anadult close friend of the incapacitated individual.

(4) A determination that an individual is incapacitated for put-
poses of sub. (2) shall be made by 2 physicians, as defined in s.
448.01 (5), or by one physician and one licensed psychologist, as
defined in s. 455.01 (4), who personally examine the individual
and sign a statement specifying that the individual is incapaci-
tated. Mere old age, eccentricity or physical disability, either sin-
gly or together, are insufficient to make a finding that an individ-
ual is incapacitated.. Neither of the individuals who make a
finding that an individual is incapacitated may be a relative, as
defined in s.242.01 (11), of the individual or have knowledge that
he or she is entitled to or has a claim on any portion of the individu-
al’s estate. ‘A copy of the statement shall be included in the indi-
vidual’s records in the facility to which he or she is admitted.

- (5)(a) Except as provided in par. (b), an individual who con-
sents to an admission under this section may, for the incapacitated
individual, make health care decisions to the same extent as a
guardian of the person may and authorize expenditures related to
health care to the same extent as a guardian of the estate may, until
the eatliest of the following:

1. Sixty days after the admission to the facility of the incapaci-
tated individual.

2. Dlscharge of the 1ncapa01tated mdmdual from the facility.

3. Appointment of a guardian for the incapacitated individual.

(b) Anindividual who consents to an admission under this sec-
tion may not authorize expenditures telated to health care if the

incapacitated individual has an agent under a durable power of

attorniey, as defined ins: 243.07 (1) (a), who may authorize
expenditures related to health care. -
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(6) If the incapacitated individual is in the facility after 60
days after admission and a guardian has not been appointed, the
authority of the person who consented to the admission to make
decisions and, if sub. (5) (a) applies, to authorize expenditures is
extended for 30 days for the purpose of allowing the facility to ini-
tiate discharge planning for the incapacitated individual.

(7) An individual who consents to an admission under this
section may request that an assessment be conducted for the inca-
pacitated individual under the long—term support community
options program under s. 46.27 (6).

History: 1993 a, 187

50.07  Prohibited acts. (1) No person may:

(a) Intentionaily fail to correct or interfere with the correction
of a class “A” or class “B” violation within the time specified on
the notice of violation or approved plan of correction under s.
50.04 as the maximum period given for correction, unless an
extension is grantéd and the corrections are made before expira-
tion of extension.

(b) Intentionally prevent, interfere with, or attempt to impede
in any way the work of any duly authorized representative of the
department in the investigation and enforcement of any prov1s1on
of this subchapter.

(c) Intentionally prevent or attempt to prevent any such repre-
sentative from examining any relevant books or records in the
conduct of official duties under this subchapter:

(d) Intentionally prevent or interfere with any such representa-
tive in the preserving of evidence of any violation of any of the
provisions of this subchapter or the rules promulgated under this
subchapter.

‘(e) Intentionally retaliate or discriminate against any resident
or employe for contacting or providing information to any state
official, or for initiating, participating in, or testifying in an action
for any remedy authorized under this subchapter.

(f)  Intentionally destroy, change or otherwise modify an
inspector’s original report.

(2) Violators of this section may be imprisoned up to 6 months
or fined not more than $1,000 or both for each v1olat10n

History 1977¢. 170

50.09 nghts of residents in certain facilities.
(1) ResIDENTS’ RIGHTS. Every resident in a nursing home or
community—based residential facility shall, except as provided in
sub. (5), have the right to:

(a) Private and unrestricted communications with the resi-
dent’s family, physician, attorney and any other person, unless
medically contraindicated as documented by the resident’s physi-
cian in the residént’s medical record, except that communications
with public officials or with the resident’s attorney shall not be
restricted in any event.. The right to private and unrestricted com-
munications shall include, but is not limited to, the right to:

1. Receive, send and mail sealed, unopened correspondence,
and no resident’s incoming or.outgoing correspondence shall be
opened, delayed, held or censored.

2. Reasonable access to a telephone for private communica-
tions.

3. Opportunity for private visits.

(b) Present grievances on the resident’s own behalf or others
to the facility’s staff or administrator, to public officials or to any
other person without justifiable fear of reprisal, and to join with
other residents or individuals within or outside of the facility to
work for improvements in resident care.

(c) Manage the resident’s own financial affairs, including any
personal allowances under federal or state programs, unless the
resident delegates, in writing, such responsibility to the facility
and the facility accepts the responsibility or unless the resident
delegates to someone else of the resident’s choosing and that per-
son accepts the responsibility. The resident shall receive; upon
written request by-the resident or' guardian, a written monthly
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account of any financial transactions made by the facility under
such a'delegation.of responsibility.

(d) 'Be fully informed, in writing, prior to or at the time of’

admission of all services included in the per diem rate, other ser-
vices available, the charges for such services, and be informed, in
writing, during the resident’s stay of-any changes in services avail-
able or in charges for services.

(e) Be treated with courtesy, respect and full recognition of the
resident’s dignity and individuality, by all employes of the facility
and licensed, certified or registered providers of health care and
pharmacists with whom the resident comes in contact.

(f) . Physical and emotional privacy in treatment, living
arrangements and in caring for personal needs, mcludmg, but not
limited to:

1. Pr1yacy for visits by spouse. If both spouses are residents
of the same facility, they shall be permitted to share a room unless
medically.contraindicated as documented by the resident’s physi-
cian in the resident’s medical record.

_2..Privacy concerning health care. Case discussion, consulta-
tion, examination and treatment are confidential and shall be con-
ducted discreetly. Persons not directly involved in the resident’s

care shall require the resident’s permission to authorize their pres-.

ence.

3 Confldentlallty of health and personal records, and the right
to approve or refuse their release to any individual outside the
facility, except in the case of the resident’s transfer to another
facility or.as requlred by law or 3rd—party payment contracts and
except as provided in s. 146.82 (2) and (3).

(g) Not to be required to perform services for the facility that
are not included for therapeutic purposes in the resident’s plan of
care.

(h) Meet with, and participate in activities of social, religious
and community groups at the resident’s discretion, unless medi-
cally. contraindicated as documented by the resident’s physician
in the resident’s medical record.

.(1) Retain and use personal clothing and effects and to retain,
as space permits, other personal possessions in a reasonably
secure manner.

(j) Be transferred or discharged, and be given reasonable
advance notice of any planned transfer or discharge, and an expla-
nation of the'heed for and alternatives to the transfer or discharge.
The facility to which the resident is to be transferred must have
accepted the resident for transfer, except in a medical emergency
orif the transferor discharge is for nonpayment of charges follow-
ing-a:reasonable opportunity to pay adeficiency. No person may
be involuntarily discharged for nonpayment under this paragraph
if the person meets all of the following conditions: -

1. 'He or she is in need of ongoing care and treatment and has
not been accepted for ongoing care and treatment by another facil-
ity or through community support services. -

2. The funding of his or her care in the nursmg home or
community~based  tesidential facility under s. 49.45 (6m) is
reduced or terminated because of one of the following:

~a. He orshe requixes a level or type of care which is not pro-
vided by the nursing home or commumty—based residential facil-
ity.

b.* The nursing home is found to be an institution for mental
diseases, as defined under 42 CFR 435.1009.-

(k) Be free from mental and physical abuse, and be free from
chemical and physical restraints except as auithorized in writing by
a physician for a specified and limited period of time and docu-
mented. in the resident’s medical record. Physical restraints may
be used in an emergency when necessary to protect the resident
from injury to himself or herself or others or to property. However,
authorization-for continuing use of the physical restraints shall be
secured from a physician within 12 hours.. Any use of physical
restraints shall be noted in the resident’s medical records. “Physi-
cal restraints’ includes, but is not limited to, any article, device or
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garment which interferes with the free movement of the resident
and which the resident is unable to remove easily, and confine-
ment in a locked room:

‘(L) Receive adequate and appropriate care within the capacity
of the facility.

(m) Use the licensed, certified or registered provider of health
care and pharmacist of the resident’s choice.

(n) Be fully informed of the resident’s treatment and care and
participate in the planning of the resident’s treatment and care.

(2) The department, in establishing standards for nursing
homes and community—based residential facilities may establish,
by rule, rights in addition to those specifiedin sub. (1) forresidents
in such facilities.

(3) If the resident is adjudged to be incompetent under ch. 51
or 880 and not restored to legal capacity, the rights and responsi-
bilities established under this section which the resident is not ,
competent to exercise shall devolve upon the resident’s guardian.

. (4) Each facility shall make available a copy of the rights and
responsibilities established under this section and the facility’s
rules to each resident and to each resident’s guardian at or prior to
the time of admission to the facility, to each person who i$ a resi-
dent of the facility on December 12, 1975 and to each member of
the facility’s staff. The rights, responsibilities and rules shall be
posted in a prominent place in each facility. Each facility shall
prepare a written plan and provide appropriate staff training to
implement each resident’s rights established under this section.

(5) Rights established under this section shall not, except as
determined by the department of corrections, be applicable to res-
idents in such facilities, if the resident is in the legal custody ofthe
department of corrections and is a correctional client in such a
facility. '

(6) (a) Each facility shall establish a system of reviewing
complaints and allegations of violations of residents’ rights estab-
lished -under this section. The facility shall designate a specific
individual who, for the purposes of effectuating this section, shall
report to the administrator.

(b) Allegations of violations of such rights by persons
licensed, certified or registered under chs. 441, 446 to 450, 455
and 456 shall be promptly reported by the facility to the appropri-
ate licensing or examining board and to the person against whom
the allegation has been made.. Any employe of the facility and any
person licensed, certified or registered under chs. 441, 446 to 450,
455 and 456 may also report such allegations to the board. Such
board may make further investigation and take such dlsaplmary
actxon, within the board’s statutory authority, as the case requires.

(©) No person who files a report as required in par. (b) or who
participates, in good faith, in the review system established under
par. (a) shall be liable for civil damages for such acts.

(d) The facility shall attach a statement, which summarizes
complaints or allegations of violations of rights established under
this section, to an application for anew license or-a renewal of its
license: ‘Such statement shall contain the date of the complaint or
allegation, the name of the persons involved, the disposition of the
matter and the date of disposition The department shall consider

annlicat:

such statement in reviewing the ayyuvauuu
History: 1975¢.119,199;1977 ¢ 1705 33;Stats 1977 s 501 09 1979¢.175,221;
19872 27,1989 a 31; 1991 a 39 )

50.095 Resident’s right to know. Every resident in or
prospective resident of a nursing home has the right to know cer-
tain information from the nursing home which would aid an indi-
v1dua1 in assessing the quahty of care provided by a nursing home

'History: 1987 a. 27, 127.

50.096; Nursing home reports. (1) Beginning in 1988,
the department may request froma nursing home information nec-
essary for preparation of a report under sub. (2), and the nursing
home, if so requested, shall provide the information.
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(2) By July 1, 1988, and annually thereafter, the department
shall provide each nursing home with a report that includes the fol-
lowing information for the nursing home:

(a) The direct care nursing home staffing ratio at each skill
level on a daily basis and the percentage, if any, by which the ratio
is-above the staffing requirements of the department for the previ-
ous year.

(b) The staff replacement rates for full-time and part-time
nursing staff, nurse’s assistants and administrators for the previ-
ous year.

(c) Violations of statutes or rules by the nursing home during
the previous year.

“{8) Upon receipt of a report under sub. (2), the nursing home
shall make the report available to any person requesting the report.

Hlstory 1987 a 127

50.097 Reglstry Any person may receive, upon spec1f1c
written request to the department, requested information that is
contained-in the registry of nurse’s assistants and home health
aides-under s. 146.40 (4¢g) (a) or that is contained in the registry
of hospice aides under s. 146.40 (4g) (a) 1.

- History: 1989 a. 31; 199%.a. 39

- 50,098 Appeals of transfers or discharges. The
department shall promulgate rules establishing a fair mechanism
for hearing appeals on transfers and discharges of residents from
nursing homes. ‘

History: 1989 a. 31

50.10 Private cause of action. (1) Any person residing
in a nursing home has an independent cause of action to correct
conditions in the nursing home or acts or omissions by the nursing
home or by the department, that:

(a) The person alleges violate this subchapter or rules promul-
gated under this subchapter; and

(b) The person alleges are foreseeably related to impairing the
person’s-health, safety, personal care, rights or welfare.

“(2) Actions under this section are for mandamus agamst the
department or for injunctive relief agamst either the nuxsmg home
or the department.”

History: 1981-¢. 121, 391

Wisconsin’s pnvate cause of action for nursing home residents. Bertrand. Wis
Law. Sep 198

Protecting the nghts of Nursing Home Resndents Spitzer~Resnick. Wis. Law
May 1993

= 50. 11 Cumulative remedies. The remedies provided by
this subchapter are cumulative and shall not be construed as
restricting any remedy, provisional or otherwise, provided by law
for the benefit of any party, and no judgmentunder this subchapter
shall preclude any party from obtalmng additional relief based
upon the ‘same facts.
Hlstory 1977¢ 170

: ~50.1 2 Waiver of federal requirements. The department
shall petition the secretary of the U.S: department of health and
human services for'a waiver of the requirement that it conduct
annual medical assistance surveys of nursing homes, for a waiver
~ of the requirement that it.conduct annual independent medical
reviews and independent: professional reviews, to allow the
department under42 USC 13962 (a) (26) and (31)to conduct bien-
nial surveys and reviews and for any waivers necessary to imple-
ment the special requirements promulgated under s. 50 02 (3) (d).

Hlstmy 1981 ¢ 121;1985a.29

50.13' Fees permitted for a workshop or seminar. If
the department-develops and provides a workshop or seminar
relating to the provision of service by facilities under this sub-
chapter, the department may establish a fee for each workshop or
seminar and impose the fee on registrants for the workshop or
seminar.” A fee so established and imposed shall be in an amount
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sufficient to reimburse the department for the costs directly asso-
ciated with developing and providing the workshop or seminar.
History: 1985 a. 120

50.135 Licensing and approval fees for inpatient
health care facilities. (1) DeriNiTION In this section, “inpa-
tient health care facility” means any hospital, nursing home,
county home, county mental hospital, tuberculosis sanatorium or
other place licensed or approved by the department under ss.
49.14, 49.16, 49.171, 50.02, 5003, 50.35, 51.08, 51.09, 58.06,
252.073 and 252 076, but does not include community-based res-
idential facilities.

(2) Fegs (a) The annual fee for any inpatient health care facil-
ity except a nursing home is $18 per bed, based on the number of
beds for which the facility is licensed. The annual fee for any nurs-
ing home is $6 per bed, based on the number of beds for which the
nursing home is licensed. This fee shall be paid to the department
on or before October 1 for the ensuing year. Each new inpatient
health care facility shall pay this fee no later than 30 days before
it opens.

(b) Any inpatient health care facility that fails to pay its fee on
or before the date specified in par. (a) shall pay an additional fee
of $10 per day for every day after the deadline.

(c) The fees collected under par. (a) shall be credited to the
appropriation under s. 20.435 (1) (gm) for health planning and
cost containment activities and to the appropriation under s.
20.488 (1) (g).

3) ExempTiON The inpatient health care facilities under ss.
45,365, 48.62, 51.05, 51.06 and 252.10 and ch. 142 are exempt
from this section.

History: 1983 a. 27, 192; 1985 a. 29; 1987a 27,1993 a 16; 1993 a 27 5. 257,
Stats. 1993 s. 50.135. v

50.14 Assessments on occupied, licensed beds.
(1) In this section:

(a) Notwithstanding s. 50.01 (1m), “facility” means a nursing
home or an intermediate care facility for the mentally retarded,
which is not state—owned or state-operated, federally owned or
federally operated or located outside the state.

(b) “Intermediate care facility for the mentally retarded” has
the meaning given under 42 USC 1396d (c) and (d).

(2) For the privilege of doing business in this state, there is
imposed on all occupied, licensed beds of a facility, except occu-
pied, licensed beds for which payment is made under.42 USC
1395 t0-1395¢cc, an assessment that shall be deposited in the gen-
eral fund and that is $97 in fiscal year 1993-94 and $100 in fiscal
year 1994-95 per calendar month per occupied, licensed bed of an
intermediate care facility for the mentally retarded and is $32 per
calendar month per occupied, licensed bed of a nursing home.
The assessment shall be on the average number of occupied,
licensed beds of a facility for the calendar month previous to the
month of assessment, based on an average daily midnight census
computed and reported by the facility and verified by the depart-
ment; Charged.bed-hold days for any resident of a facility shall
be included as one full day in the average daily midnight census.
In determining the number of occupied, licensed beds, if the
amount of the beds is other than a whole number the fractional part
of the amount shall be disregarded unless it equals 50% or more
of a whole riumber, in which case the amount shall be increased
to the next whole number:

(3) By October 31, 1992, each facility shall submit to the
department the facility’s occupied licensed bed count and the
amount due under sub. (2) for each occupied licensed bed of the
facility for-each month for the period from July 1, 1992, to Sep-
tember 30, 1992. Thereafter, by the end of each month each facil-
ity'shall submit its bed count and payment for the month preceding
the month during which the bed count and payment are being sub-
mitted. -The department shall verify the bed count and, if neces-
sary,” make  adjustments to the payment, notify the facility of
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changes in the bed count or payment and send the facility an
invoice for the additional amount due or send the facility a refund.

(4) Sections 77.59 (1) to (5), (6) (intro.), (a) and (c) and (7) to
(10), 77.60 (1) to (7), (9) and (10), 77.61 (9) and (12) to (14) and
77.62, as they apply to the taxes under subch. IIT of ch. 77, apply
to the assessment under this section.

(5) (@ The department shall levy, enforce and collect the
assessment under this section and shall develop and dlsmbute
forms necessary for levying and collection.

{(b) The department shall promulgate rules that establish proce-
dures and requirements for levying the assessment under this sec-
tion.

(6) (8) An affected facility may contest an action by the
department under this section by submitting a written request for
a hearing to the department within 30 days after the date of the
department’s action.

(b) Any order or determination made by the department under
a hearing as specified in par. () is subject to Jud1c1al review as pre-

scribed under ch. 227.
History: 1991 a. 269; 1993 a. 16

SUBCHAPTER II
' HOSPITALS

50.32 Hospital regulation and approval act. Sections
50.32 to 50.39 shall constitute the “Hospital Regulation and

Approval Act”..
History: 1975 ¢ 413 s 4, 18; Stats 1975s. 50.32

50.33  Definitions. Whenever used in ss. 50.32 to 50.39:

(1) “Governmental unit” means the state, any county, town,
city, village, or other political subdivision or any combination
thereof, department, division, board or other agency of any of the
foregoing.

(2) (a) “Hospital” means any building, structure, institution
or place devoted primarily to the maintenance and operation of
facilities for the diagnosis, treatment of and medical or surgical
care for 3 or more nonrelated individuals hereinafter designated
patients; suffering from illness, disease, injury or disability,
whether physical or mental, and including pregnancy and regu-
larly making available at least clinical laboratory services, and
diagnostic X—ray services and treatment facilities for surgery, or
obstetrical care, or other definitive medical treatment.

(b) - “Hospital” may include, but not in limitation thereof by
enumeration, - related facilities such as- outpatient facilities,
nurses’, interns’ and residents’ quarters, training facilities and
central service facilities operated in connection with hospitals

. (c) “Hospital” includes “special hospitals” or those hospital
facilities providing primarily one type of medical or surgical care
such as, but not in limitation thereof, orthopedic hospitals, chil-
dren’s hospitals, mental hospitals, psychiatric hospitals or mater-
nity hospitals. ’

History: 1975 c. 413 ss. 4, 18 Stats. 1975 5.50.33; 1977 ¢. 835.26 (4); 1979 ¢
175; 1983a 189

N An

, 50.34. Purpose. The purpose of ss. 50.32 to 50.39 is to pro-
vide for the development, establishment and enforcement of rules
and standards for the construction, maintenance and operation of
hospitals which, in the light of advancing knowledge, will pro-
mote safe and adequate care and txeatment of patlents in such hos-

pitals.
History: 1975 ¢. 413 55. 4, 18; Stats 19755 5034,

50.35 - Application and approval. Application for
approval to maintain a hospital shall be made to the department on
forms provided by the department. On receipt of an application,
the department shall issue a certificate of approval if the applicant
and hospital facilities- meet the requirements established by the
department.. This approval shall be in effect until, for just cause
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and in the manner herein prescribed, it is suspended or revoked.
The certificate of approval may be issued only for the premises
and persons or governmental unit named in the application and is
not transferable or assignable. The department may not withhold,
suspend or revoke approval unless for a substantial failure to com-
ply with ss. 50.32 to 50.39 or the rules and standards adopted by
the department after giving a reasonable notice, a fair hearing and
areasonable opportunity to comply. Failure by a hospital to com-
ply with s, 50.36 (3m) shall be.considered to be a substantijal fail-
ure to comply under this section.
History: 1975 ¢ 413 ss. 4, 18; Stats. 1975 s. 50.35; 1989 a 37

50.36 Rules and standards. (1) The department shall
promulgate, adopt, amend and enforce such rules and standards
for hospitals for the .construction, maintenance and operation of
the hospitals deemed necessary to provide safe and adequate care
and treatment of the patients in the hospitals and to protect the
health and safety of the patients and employes; and nothing con-
tained herein shall pertain to a person licensed to practice medi-
cine and surgery or dentistry. The building codes and construction
standards of the department of industry, labor and human relations
shall apply to all hospitals and the department may adopt addi-
tional construction codes and standards for hospitals, provided
they are not lower than the requirements of the department of
industry, labor and human relations. Except for the construction
codes. and standards of the department of industry, labor and
human relations and except as provided in s. 50.39 (3), the depart-
ment shall be the sole agency to adopt and enforce rules and stan-
dards pertaining to hospitals.

(2) The department may conduct plan reviews of all capital
construction and remodeling projects of hospitals. The depart-
ment shall promulgate rules that establish a fee schedule for its
services in conducting the plan reviews.

(3) (a) Any person licensed to practice medicine and surgery
or podiatry under ss. 448.05 and 448.06 shall be afforded an equal
opportunity to obtain hospital staff privileges and may not be
denied hospital staff privileges solely for the reason that the per-
son is an osteopathic physician and surgeon or a podiatrist. Each
individual hospital shall retain the right to determine whether the
applicant’s training, experience and demonstrated competence is
sufficient to justify the granting of hospital staff privileges or is
sufficient to justify the granting of limited hospital staff privi-
leges.

(b) If, as aresuit of peer investigation or written notlce thereof,
a hospital staff member who is licensed by the medical examining
board, for any reasons that include the quality of or ability to prac-
tice, loses his or her hospital staff privileges, has his or her hospital
staff privileges reduced or resigns from the hospital staff, the hos-
pital shall so notify the medical examining board within 30 days
after the loss, reduction or resignation takes effect. Temporary
suspension due to incomplete records need not be reported.

(c) If, as aresult of peer investigation or written notice thereof,
a hospital staff member who is licensed by the medical examining
board, for reasons that do not include the quality of or ability to
practice, loses his or her hospital staff privileges for 30 days or
more, has his or her hospital staff privileges reduced for 30 days
or more or resigns from the hospital staff for 30 days or more, the
hospital shall so notify the medical examining board within 30
days.after the loss, reduction or resignation takes effect. Tempo-
rary suspension due to incomplete records need not be reported.

(3g) (2) In this subsection:
1. “Mental illness” has the meaning givenins. 51.01 (13) (a).
2. “Psychologist” means a licensed psychologist, as defined
ins. 455.01 (4).

(b) A hospital that admits patients for treatment of mental ill-
ness may grant to a psychologist who is listed or eligible to be
listed in the national register of health services providers in psy-
chology or who is certified by the. American board of professional
psychology an opportunity to obtain hospital staff privileges to
admit, treat and discharge patients. Each hospital may determine
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whether the applicant’s training, experience and demonstrated
competence are sufficient to justify the granting of hospital staff
privileges or of limited hospital staff privileges.

(c) If a hospital grants a psychologist hospital staff privileges
or limited hospital staff privileges under par. (b), the psychologist
or the hospital shall, prior to or at the time of hospital admission
of apatient, identify an appropriate physician with admitting priv-
ileges at the hospital who shall be responsible for the medical eval-
uation and medical management of the patient for the duration of
his or her hospitalization.

(3m) The department shall require a hospital that is accredited
as a hospital by a private accrediting organization to submit to the
department a copy of the summary accreditation recommendation
and may require the hospital to submit to the department copies
of all correspondence sent or received on or after August 30, 1989,
including survey results, between the hospital and the accrediting
organization. Accreditation letters, reports and related correspon-
dence submitted to the department, except those submitted by a
county mental health complex unders. 51.08, under this subsec-
tion are not subject to inspection, copying or receiptunder's. 19.35
(1) and may: not be released by the department.

(4) The department shall make or cause to be made such
inspections and investigation, as are reasonably deemed neces-
sary to obtain compliance with the rules and standards. It shall
afford an opportunity for representatives of the hospitals to con-
sult with members of the staff of the department concerning com-

pliance and noncompliance with rules and standards.

History: 1971 c. 211; 1975.¢. 383 5. 4; 1975 ¢. 413 ss 4, 18; 1975 c. 421; Stats
1975 5. 50 36; 1977 ¢. 29; 1979 c. 34; 1981 c. 135; 1985 2. 340; 1989 a 37; 1991 a.
129;:1993 a. 16, 30, 270. -

Hospital owes. duty to its patients to exercise reasonable care in selection of medi-
cal staff and in granting special privileges. Johnson v Misericordia Community
Hosp. 99 W (2d) 708, 301 NW (2d) 156 (1981)

50.37 - Notification to accrediting organization. The
department shall notify a private accrediting organization that has
accredited a hospital and the board of governors of the patients
compensation fund under s. 619.04 (3) if the department has done
any of the following:

(1) Suspended or revoked the hospital’s approval under s.
50.35.

(2) Issued an order to the hospltal

(3). Suspended new admissions to the hospital under s. 50.39
O

(4) Recommended to the federal health care financing admin-
istration that the hospital be decertified from the federal medicare
program under 42 USC 1395 to 1395ccc or the federal medicaid
program under 42 USC 1396 to 139613 for failure to meet a
condition of pamclpatlon under the program.

Hlstory 1989 a 37

50.39 . Exemptions and enforcement. (1) Sections
50.32 t0'50.39 and the rules promulgated pertaining thereto shall
apply to all facilities:coming under the definition of a “hospital”
which are not specifically exempt by ss. 50.32 to 50.39.

(2) The use of the title “hospital” to represent or identify any
facility which does not meet the definition of a “hospital” as pro-
vided herein or is not subject to approval under ss. 50.32 to 50.39
is prohibited, except that xnstltutlons governed by ss. 51.09 and
252.073 are exempt.

(3). Facilities governed by ss. 45.365, 48.62, 49.14, 49.171,
50;02, 51.09, 58.06, 252.073, 252.076 and 252.10, secured
correctional facilities as defined in s. 48.02 (15m), correctional
institutions governed by the department of corrections under s.
301.02 and the offices and clinics of persons licensed to treat the
sick under chs. 446, 447 and 448 are exempt from ss. 50.32 to
50.39. Sections 50.32 to 50.39 do not abridge the rights of the
medical examining board, physical therapists affiliated creden-
tialing board, dentistry examining board, pharmacy examining
board, chiropractic examining board and board of nursing in
carrying out their statutory duties and responsibilities.
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(4) All orders issued by the department pursuant to ss. 50.32
to 50.39 shall be enforced by the attorney general. The circuit
court of Dane county shall have jurisdiction to enforce such orders
by injunctional and other appropriate relief.

(5) (a) The department may, in the event of an emergency
condition that imminently threatens the health or safety of patients
of a hospital, suspend new admissions to all or a part of the hospi-
tal until such time as the department decides that the hospital has
removed or corrected the causes or deficiencies creating the emer-
gency.

(b) Immediately upon the suspension of new admissions under
par. (a), the department shall notify the hospital in writing. Notice
of the suspension shall include a clear and concise statement of the
causes or deficiencies creating the emergency condition on which
the suspension is based and notice of the opportunity for a hearing
on the suspension or on recision of the suspension under s.
227.44. If the hospital desires to contest the suspension, it shall
provide written notice to the department of a request for a hearing
within 10 daysafter receipt of the notice of suspension. If the hos-
pital desires to contest failure by the department to rescind the sus-
pension, it shall provide written notice to the department of a
request for a hearing.

(6) Inaddition to any other remedies provided by law, any per-
son suffering a pecuniary loss because of a violation of s. 50.36 (3)
(a) may bring a civil action in any court of competent jurisdiction
to recover the amount of the pecuniary. loss, together with costs
and disbursements, including reasonable attorney fees.

History: 1971 c. 164; 1975 c. 39; 1975 c. 413 ss. 4, 18; 1975 c. 430 s. 80; Stats.

1975 s. 50.39; 1977 ¢. 203; 1979 c. 89, 221, 337, 355;'1985 a. 332's 251 (1); 1989
a 31,37,107; 1991 a. 39; 1993 a 27, 30, 107

50.49 Licensing and regulation of home health
agencies. (1) DEFINITIONS. Asused in this section, unless a dif-
ferent meaning appears from the context:

(a) “Home health agency” means an organization that:

1. Primarily provides skilled nursing and other therapeutic
services;

2. Has policies established by a professional group including
at least one physician and at least one registered nurse to govern
setvices, and provides for supervision of these services by a physi-
cian or a registered nurse; and

3. Maintains clinical records on all patients.

(b) “Home health services’ means the following items and ser-
vices furnished to an individual, who is under the care of a physi-
cian, by a home health-agency or by others under arrangements
with them made by such agency, under a plan (for furnishing such
items and services to such individual) established and periodically
reviewed by a physician, which items and services are, except as
provided in subd. 6., provided on a visiting basis in a place of resi-
dence used as such individual’s home: .

1. Part-time or intermittent nursing care provided by or under
the supervision of a registered professional nurse,

2. Physical or occupational therapy -or speech-language
pathology;

3. Medical social services undet the dxrectxon of a physician;

4. Medical supplies (other than drugs and biologicals), and
thé use of medical appliances, while under such a plan;

5. In‘the case of a home health agency which is affiliated or
under common control with a hospital, medical services provided
by an intern or resident-in-training of such hospital, under an
approved teaching program of such hospital; and

6. Any of the foregoing items and services which are provided
on an ‘outpatient basis, under arrangements made by the home
health agency, at a hospital or extended care facility, or at a reha-
bilitation center which meets such standards as may be prescribed
by rule, and the furnishing of which involves the use of equipment
of such a nature that the items and services cannot readily be made
available to the individualin such place of residence, or which are
furnished at such facility while the individual is there to receive
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any such item or service, but not including transportation of the
individual in connection with any such item or service.

(¢) “Patient” means individuals cared for or treated by home
health agencies.

(2) RULES. (a) The department may develop, establish and
enforce standards for the care, treatment, health, safety, welfare
and comfort of patients by home health agencies and for the main-
tenance and operation of home health agencies which, in the light
of advancing knowledge, will promote safe and adequate care and
treatment of such patients by home health agencies.

(b) Theldepartmen’t shall, by rule, set a license fee to be paid
by home health agencies. The fee for license renewal shall be
based on the annual net income, as determined by the department,
of a home health agency.

(3) ADMINISTRATION The administration of this section shall
be under the department which shall make or cause to be made
such inspections and investigations as it deems necessary.

{4) LICENSING, INSPECTION AND REGULATION The department
may register, license, inspect and regulate home health agencies
as provided in this section.” The department shall ensure, in its
inspections of home health agencies, that a sampling of records
from private pay patients are reviewed. The department shall
select the patients who shall receive home visits as a part-of the
inspection. "Results of the inspections shall be made available to
the public at-each of the regional offices of the department.

(5) APPLICATION FOR REGISTRATION AND LICENSE. (a) Registra-
tion shall be in writing in such form and contain such information
as the department requires

(b) The application for a license shall be in wntmg upon forms
prov1ded by the department and shall contaun such information as
it requires.

(6) ISSUANCE OF LICENSE; INSPECTION AND INVESTIGATION;
ANNUAL RENEWAL; NONTRANSFERABLE; CONTENT. (a) The depart-
ment shall issue a license if the applicant is fit and qualified, and
if the home health agencies meet the requirements established by
this section. . The department, or its designated representatives,
shall make such inspections and investigations as are necessary to
determine the conditions existing in each case and file written
reports.

(b) A license, unless sooner suspended or revoked, shall be
renewable at least biennially upon filing by the licensee, payment
of the license fee-and approval by the department of an annual
report- and: apphcatlon for renewal on. forms provided by the
department.

(¢) “Each license shall be ‘issued only for the home health
agency named-in the application and shall not be transferable or
assignable. If application for renewal is not'so filed, such license
is automatically canceled as of the date of its expiration. Any
license granted shall state such additional information and special
limitations as the-department, by rule, prescribes:

(7). DENIAL; 'SUSPENSION OR REVOCATION OF LICENSE; NOTICE
The department after notice to the applicant or licensee is autho-
rized to deny, suspend:or revoke a license in any case in which it
finds that there has been a substantial failure to comply with the
requirements of this section and the rules established hereunder.

~(8). ‘FAILURE TO REGISTER OR OPERATING WITHOUT LICENSE; PEN-
ALTY. Itis unlawful for any person, acting jointly or severally with
any other person; to‘conduct, maintain, operate, or permit to be
maintained or operated, or to participate in the conducting, main-
tenance or operating.of a home health agency, unless, it is licensed
as a home health agency by the department. Any person who vio-
lates, this section shall be fined not more than $100 for the first
offense and not more than $200 for each subsequent offense, and
each day of violation after the fust conviction shall constitute a
separate offense.

{9) RIGHT OFINJUNCTION~All orders issued by the department
under this section shall be enforced by the attorney general. The
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circuit court of Dane county shall have jurisdiction to enforce such
orders by injunctional and other appropriate relief.

(10) PROVISIONALLICENSES A provisional license if approved
by the department may be issued to any home health agency, the
facilities of which are in use or needed for patients, but which is
temporarily unable to conform to all the rules established under
this section. A provisional license may not be issued for more than

one year. ;
History: 1981 ¢. 93 ss. 162 to 166, 184; 1989 2 31,316; 1993 a. 27 5. 279; Stats
1993 s 5049;1993 a. 482 )

SUBCHAPTER IV
HOSPICES

50.90 Definitions. In this subchapter:

(1) “Hospice” means any of the following:

(a) An organization that primarily provides palliative care and
supportive care to an individual with terminal illness where he or
she livesor stays and, if necessary to meet the needs of an individ-
ual with terminal illness, arranges for or provides short-term inpa-
tient care and treatment or provides respite care.

“(b) ‘A program, within an organization, that primarily provides
palliative care and supportive care to an individual with terminal
illness where he or she lives or stays, that uses designated staff
time and facility services, that is distinct from other programs of
care provided, and, if necessary to meet the needs of anindividual
with terminal illness, that arranges for or provides short-term
inpatient care and treatment or respite care

(c) A place, mcludmg a freestandmg structure or a separate
part of a structure in which other services are provided, that pri-
marily provides palliative and supportive care and a place of resi-
dence to individuals with terminal illness and provides or arranges
for short~term inpatient care as needed.

{(1m) “Managing employe” means a general manager, busi-
ness manager, administrator, director or other individual who
exercises operational or managerial control over, or who directly
or indirectly conducts, the operation of the hospice.

(2) “Organization” means a public agency, as defined in s.
46.93 (1m) (e), a nonprofit corporation, a for—profit stock corpo-
ration, a cooperative, a partnershlp, a limited liability. company or
a ‘sole proprietorship.

(3) “Palliative care” means management and support pro-
vided for the reduction or abatement of pain, for other physical
symptoms and for psychosocial or spiritual néeds of individuals
with terminal illness and includes physician services, skilled nurs-
ing care, medical social services, services of volunteers and
bereavement sérvices. “Palliative care” does not méan treatment
provided in order to cure a medical condition or disease or to artifi-
cially prolong life.

(3g) “Respite care” means care provided toa terminally ill
individual in order to pxov1de temporary relief to the primary care-
giver.

(3m) “Short-term care” means care provided to a terminally
illindividual in an inpatient setting for brief periods of time for the
purpose of pain control or acute or chronic symptom manage-
ment.

(4) “Supportive care” means services provided during the
final stages of an individual’s terminal illness and dying and after
the individual’s death to meet the psychosocial, social and spiri-
tual needs of family members of the terminally ill individual and
other-individuals caring for the terminally ill individual. “Sup-
portive care” includes personal adjustment counseling, financial
counseling, respite services, bereavement counseling and
follow-up services provided by volunteers or other persons.
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(5) “Terminal illness” means a medical prognosis that an indi-
vidual’s life expectancy is less than 12 months.
History: 1989 a.199; 1993 a 112.

50.91 Departmental powers and duties. The depart-
ment shall provide uniform, statewide licensing, inspection and
regulation of hospices as specified in this subchapter

History: 1989 a. 199

50.92 Licensing requirements. (1) No person may
conduct, maintain, operate or otherwise participate in conducting,
maintaining or operating a hospice unless the hospice is licensed
by the department.

(2) The department shall issue an initial license or a renewal
of alicense if the department finds that the applicant is fit and qual-
ified and that the hospice meets the requirements of this sub-
chapter-and the rules promulgated under this subchapter.

(3) The department.or the department’s designated represent-
ative shall inspect or investigate a hospice.prior to issuance of a
license for the hospice except as provided in sub. (4) and may
inspect or investigate a hospice as the department deems neces-
sary, including conducting home visits or a review of health care
records of any individuals with terminal illness served by the hos-
pice, to determine if any person is in violation of this subchapter.

‘@) (2 In lieu of inspecting or investigating a hospice under
sub. (3) prior to issuance of an-initial license, the department may
accept evidence that a hospice applying for licensure under s.
50.93 has been inspected under and is currently certified as meet-
ing the conditions for medicare participation under 42 USC 1395
to 1395ccc. In lieu of inspecting or investigating a hospice under
sub. (3) prior to issuance of a license renewal, the department shall
accept evidence that a hospice applying for licensure under s
50.93 has been inspected under and is currently certified as meet-
ing the conditions for medicare participation under42 USC 1395
to 1395ccc. The department shall inspect or investigate under sub.
(3) prior to-issuance of an initial license or a renewal of a license
ahospice that fails to meet the conditions for medicare participa-
tion under 42 USC 1395 to 1395ccc.

(b) In lieu of inspecting or investigating a hospice under sub.
(3) prior to issuance of an initial license or a renewal of a license,
the department may accept evidence that a hospice applying for
licensure under s. 50.93 has been inspected under and is currently
in compliance with the hospice requirements of the joint commis-
sion for the accreditation of health organizations. A hospice shall
provide the department with a copy of the report by the joint com-
mission for the accreditation of health organizations of each peri-
odic review the association conducts of the hospice. .

(5) The past record of violations of applicable laws or regula-
tions of the United States or of state statutes or rules of this or any
other state, in the operation of any health—related organization, by
an operator, managing employe or direct or indirect owner of a
hospice or of an interest of a hospice is relevant to the issue of the
fitness of an applicant for receipt of an initial license or the
renewal of a license. The department or the department’s desig-
nated representative shall inspect and investigate as necessary to
determine the conditions existing in each case under this subsec-
tion and shall prepare and maintain a written report concerning the
investigation and inspection

History: 1989 a: 199

50.925 Use of name or advertising prohibited. No
entity that is not a hospice licensed under this subchapter or an
applicant for a license or a provisional license under this sub-
chapter may designate itself as a “hospice” or use the word “hos-
pice” to represent or tend to represent the entity as a hospice or ser-
vices provided by the entity as services provided by a hospice.

History: 1989 a. 199.

50.93 Licensing procedure. (1) AppLICATION The
application for an initial license, for renewal of a license or for a
provisional license shall:
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(2) Be in writing on a form provided by the department.

(b) Contain such information as the department requires.

(¢) Include licensing fee payment, unless the licensing fee is
waived by the department on a case~by~case basis under criteria
for determining financial hardship establistied in rules promul-
gated by the department An initial licensing fee is $300, except
that, for a hospice that is a nonprofit corporation and that is served
entirely by uncompensated volunteers or employs persons in not
more than 1.5 positions at 40 hours of employment per week, the
initial licensing fee is $25. The renewal fee is:an amount equal to
0.15% of the net annual income of the hospice, based on the most
recent annual report of the hospice under par. (d), or, if that amount
is less than $200, the renewal fee is $200 and if that amount is
greater than $1;,000, the renewal fee is $1,000, except that for a
hospice that is a nonprofit corporation and that is served entirely
by uncompensated volunteers or employs persons in not more
than 1.5 positions at 40 hours of employment per week the
renewal fee is $10. The amount of the provisional licensing fee
shall be established under s. 50.95 (2). The licensing fee for an
initial license, including the initial licensing fee for a hospice that
is a nonprofit corporation and that is served entirely by uncompen-
sated volunteers or employs persons in not more than 1.5 positions
at 40 hours of employment per week, issued after September 1
shall be prorated according to the number of full months remain-
ing in the license period.

(d) Include, if for renewal of a license or if for an initial license
subsequent to receipt of a provisional license, an annual report, in
a format determined by the department.

(2) ISSUANCE OF INITIAL LICENSE OR LICENSE RENEWAL ()
Unless sooner revoked or suspended, an initial license or renewal
of alicense issued to'a hospice is valid for 12 months from the date
ofissuance. -

(b) Issuance of a renewal of a license by the department under
par. (a)is contingent upon the department’s receipt from the appli-
cant of all of the information required under sub. (1) (a) to (d), no
later than 30 days prior to the final date of validity of the license.
Any license for which timely renewal is not made under the
requirements of this paragraph expires on the day following the
final date of validity of that license.

(c) Eachlicense shall be:issued only for the applicant named
in the application and may not be transferred or assigned

(d) Any initial license or renewal of a license shall state any
additional information or specxal llmltatlons prescribed by the
department.

(3) PROVISIONAL LICENSE. If the applicant has not been previ-
ously licensed under this subchapter or if the hospice is not in
operation at the time that application is made, the department may
issue a provisional license. Unless sooner suspended or revoked
under sub. (4), a provisional license shall be valid for 24 months
from the date of issuance. Within 30 days prior to the termination
of a provisional license, the department shall fully and completely
inspect. the. hospice and, if the hospice meets the applicable
requirements for licensure, shall issue a regular license under sub
(2). If the department finds that the hospice does not meet the
requirements for licensure, the department may not issue a regular
license under sub. (2).

4). SUSPENSION, NONRENEWAL AND. REVOCATION (a) The
department, after notice to the applicant or licensee, may suspend,
revoke orrefuse to renew a license in any case in which the depart-
ment finds that there has been a substantial failure to comply with
the requirements of this subchapter or the rules promulgated under
this subchapter. No state or federal funds passing through the state
treasury may be paid to a hospice not having a valid license issued
under this section.

(b) Notice under this subsection shall include a clear and con-
cise statement of the violations on which the nonrenewal or revo-
cation is based, the statute or rule violated and notice of the oppor-
tunity for an evidentiary hearing under par. (c).
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(c) If ahospice desires to contest the nonrenewal or revocation
of a license, the hospice shall, within 10 days after receipt of notice
under par. (b), notify the department in writing of its request for
a hearing under s, 227.44. ) )
. (d) 1. Subject to . 227.51 (3), revocation shall become effec-
tive on the date set by the department in the notice of revocation,
or upon final action after hearing under ch. 227, or after court
action if a stay is granted under ch. 227, whichever is later.

2. Nonrenewal shall become effective on the date of expira-
tion of any existing license, or upon final action after hearing
under ch. 227, or-after court action if a stay is granted under the
same terms and conditions as found in s. 50.03 (11), whichever is
later. . . «

3. The department may extend the effective date of license
revocation or expiration in any case in order to permit orderly
removal and relocation of individuals served by the hospice.

History: 1989 a 199; 1991 a. 39.

50.95 Rule—making authority. The department shall
promulgate all of the following rules:

_(1). Standards for the care, treatment, health, safety, rights,
welfare -and comfort of individuals with.terminal illness, their
families and other individuals who receive palliative care or sup-
portive care from a hospice and the maintenance, general hygiene
and operation of a hospice, which will permit the use of advancing
knowledge to promote safe and adequate care and treatment for
thesé individuals. These standards shall permit provision of ser-
vices directly, as tequired under 42 CFR 418.56, or by contract
under which overall coordination of hospice services is-main-
tained by ‘hospice staff members and the hospice retains. the
responsibility. for planning and coordination of hospice services

and care on behalf of a hospice client and his or her family, if any..

(2) Provisional hospice licensure fees or the methods of com-
putation: of those fees. .

(3) Inspectionor investigation procedures that the department
or the department’s designated representative may use to assure
the provision of care and treatment that is commensurate with the
standards established under sub. (1). ,

() Criteria for determining financial hardship for the waiver
of licensing fees. o

(5) Criteria for determining that the applicant for initial licen-
sure or license renewal is fit and qualified.

~{(6). A procedure for waiver of and variance from standards
under sub: (1) or criteria under sub. (5). The department may limit
the duration of the waiver or variance.
Histoty: 1989 a. 199

50.97 - Right ofinjunction. The department may, upon the
advice of the attorney general, who shall represent the department
in all proceedings under this section, institute an action in the
name of the state in the circuit court for Dane county for injunctive
relief or other process against any licensee, owner, operator,
administrator or representative of any owner of a hospice for the
violation of any of the provisions of this subchapter or rules pro-
mulgated under this subchapter if the violation affects the health,
safety or welfare of individuals with terminal illness. '

History: 1989:a. 199 B :

50.98 = Forfeitures. (1) Any person who violates this sub-
chapter or rules pr‘omulgatqd under this subchapter may be
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required to forfeit not more than $100 for the first violation and
may be required to forfeit not more than $200 for the 2nd or any
later violation within a year. The period shall be measured using
the dates of issuance of citations of the violations. Each day of
violation constitutes a separate violation. ,

(2) In determining whether a forfeiture is to be imposed and
in fixing the amount of the forfeiture to be imposed, if any, for a
violation, the following factors shall be considered:

(a) The gravity of the violation, including the probability that
death or serious physical or psychological harm to a resident will
result or has resulted; the severity of the actual or potential harm;
and the extent to which the provisions of the applicable statutes or
rules were violated.

- (b Good faith exercised by the licensee. Indications of good
faith include, but are not limited to, awareness of the applicable
statutes and regulation and reasonable diligence in complying
with such requirements, prior accomplishments manifesting the
licensee’s desire to-comply with the requirements, efforts to cor-
rect and any other mitigating factors in favor of the licensee.

‘(¢) Any ptevious violations committed by the licensee.

(d) The financial benefit to the hospice of committing or con-
tinuing the violation. ‘ ‘

(3) The department may directly assess forfeitures provided
for under sub. (1). If the department determines that a forfeiture
should be assessed for a particular violation or for failure to cor-
rect it, it shall send a notice .of assessment to the hospice. The
notice shall specify the amount of the forfeiture assessed, the
violation, and the statute or rule alleged to have been violated, and
shall inform the licensee of the right to a hearing under sub. (4)

- (4) A hospice may contest an assessment of forfeiture, by
sending, within 10 days after receipt of notice undet sub. (3), a
written request for hearing under s. 227.44 to the division of hear-
ings and appeals created under s..15.103 (1). The administrator
of the division may designate a hearing examiner to preside over
the case and recommend a decision‘to the administrator under s.
227.46. The decision of the administrator of the division shall be
the final administrative decision. The division shall commence
the hearing within 30 days after receipt of the request for hearing
and shall issue a final decision within 15 days after the close of the
hearing. Proceedings before the division are governed by ch. 227.
In any petition for judicial review of a decision by the division, the
party, other than the petitioner, who was in the proceeding before
the division shall be the named respondent.

(5) All forfeitures shall be paid to the department within 10
days after receipt of notice of assessment or, if the forfeiture is
contested under sub. (4), within 10 days after receipt of the final
decision after exhaustion of administrative review, unless the final
decision is appealed and the order is stayed by court order under
the same térms and conditions as found in s. 50.03 (11). The
department shall remit all forfeitures paid to the state treasurer for
deposit in the school fund. o -

:/(6) ‘The attorney general may bring an action in the name of
the state to collect any forfeiture imposed under this section if the
forfeiture has not been paid following the exhaustion of all admin-
istrative and judicial reviews. The only issue to be contested in
any such action shall be whether the forfeiture has been paid

History: 1989 a. 199.
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