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CHAPTER 55
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55.001 Declaration of policy. The legislature recognizes
that many citizens of the state, because of the infirmities of aging,
chronic mental illness, mental retardation, other developmental

disabilities or like incapacities incurred at any age, are in need of

protective services. These services should, to the maximum
degree of feasibility, allow the individual the same rights as other
citizens, and at the same time protect the individual from exploita-
tion, abuse and degrading treatment. This chapter is designed to
establish those services and assure their availability to all persons
when in need of them, and to place the least possible restriction on
personal liberty and exercise of constitutional rights consistent
with due process and protection from abuse, exploitation and
neglect. ‘

History: 1973 ¢. 284; 1979 ¢. 221

See note to Art. I, sec. 1, citing State ex rel: Watts v. Combined Community Ser-
vices, 122 W (2d) 65 362 NW (2d) 104 (1985).

Neither district attorney nor corporation counsel have a duty to petition for protec-
tive placement, détermination of incompetency or otherwise intervene where an
apparently competent elderly person with Jife threatening illness chooses to remain
at home under doctor’s and family care rather than seek a higher level of care which
might extend her life. 74 Atty. Gen. 188

55.01 :Definitions. In this chapter:

(1) “Abuse” means any of the following:

(a) An act, omission or course of conduct by another that is
inflicted 1ntent10nally orrecklessly and that does at least one of the
following:

1. Results i in bodily harm or great bodlly harm to a vulnerable
adult.
2. Intimidates, humiliates, threatens, frlghtens or otherwise
harasses a vulnerable adult.

(b) The forcible administration of medication to a vulnerable
adult, with the knowledge that no lawful authonty exists for the
forcible administration.

(c) An act that constitutes first degree, second degree, third
degree-or fourth degree sexual assault as specified under s.
940.,225. ‘

" (1g) “Agency” means a county department or any public or
private board, corporation or association which is concerned with
the" specific ‘needs and: problems of developmeritally- disabled,
mentally ill, alcoholic, drug dependent or aging persons.

~*(1m) “Bodily harm” has the meaning given in s. 939.22 (4).

(1p) “Caretaker” means the person, if any, who takes care of

a vulnerable adult voluntarily or under a contract for care.

(1v) “County department”; except as otherwise provided,
means a county department under s. 46.215, 46.22, 46.23, 51.42
or 51.437 designated under s. 55.02.

(1t) “County protectlve services agency” means the county
department designated in's. 55.02. = - :

(2) “Developmentally disabled person” means any individual
having ‘a disability attributable to mental retardation, cerebral
palsy, epilepsy, autism or another neurological condition closely
related to mental retardation or requiring treatment similar to that
required for mentally retarded individuals, which has continued
or can be expected to continue indefinitely, substantially impairs

the individual from adequately providing for his or her own care
or custody, and constitutes a-substantial handicap to the afflicted:
individual. The term does not include a person affected by senility
which is primarily caused by the process of aging or the infirmities
of aging. ‘

(2r) “False representation” includes a promise that.is made
with the intent not to fulfill the promise.

(2t) “Great bodily harm” has the meaning glven ins. 939 22
(14).

(3) “Infirmities of aging” means organic brain damage caused
by advanced age or other physical degeneration in connection
therewith to the extent that the person so afflicted is substantially
impaired in his or her ability to adequately provide for his-or-her
care ‘ot custody:

(4) “Interested person” means any adult relative or friend of
a person to be protected under this subchapter; or any official or
representative of a public or private agency, corporation or associ-
ation concerned with the person’s welfare

(4m) “Mental illness” means mental disease to the extent that
an afflicted person requires care, treatment or custody for his or
her own welfare or the welfare of others or of the community.

(4p) “Misappropriation of property” means any of the follow-
ing: :

(a) The intentional taking, carrying away, use, transfer, con-
cealment or retention of possession of the property of a vulnerable
adult without the vulnerable adult’s informed consent and with
intent to deprive the vulnerable adult of possession of the property.

(b) Obtaining the property of a vulnerable adult by intention-
ally deceiving the vulnerable adult with a representation that is
known to be a false representation, is made with intent to defraud
and does defraud the vulnerable adult.

(4r) “Neglect” means an act, omission or course of conduct
that, because of the failure to provide adequate food, shelter,
clothing, medical care or dental care, creates a significant danger
to the physical or mental health of a vulnerable adult.-

(5) “Other like incapacities” means those conditions incutred
at any age which are the result of accident, organic brain damage,
mental or physical disability or continued consumption orabsorp-
tion of substances, producing a condition which substantially
impairs an individual from adequately prov1dmg for his or her
care or custody.

_(7) “Vulnerable adult” has the meaning givenins. 940.285(1)

(<)
Hlstory 1973(: 284, I975c 393 430 1979¢ 221;19852.29s. 3200 (56); 1985

a. 176; 1991 a. 316; 19932 44
Cross-reference: See s 46, 011 for definitions applicable to chs. 46, to 51,55 and

55.02 Protective service system; establishment.
The department shall develop a statewide System of protective
service for mentally retarded and other developmentally disabled
persons, for aged infirm persons, for chronically mentally ill per-
sons and for persons with other like incapacities incurred at any
age in accordance with rules promulgated by the department. The
protective service system shall be designed to encourage indepen-
dent living and to avoid protective placement whenever possible.
The system shall use the planning and advice of agencies, includ-
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ing the county department under s. 46.215, 46 .22, 46.23,51.42 or
51.437. The chairperson of each county board of supervisors shall
designate a county department under s. 46.215, 46.22, 51.42 or
51.437 which is providing services in his or her county or a joint
mechanism of these county departments to have the responsibility
for local planning for the protective service system. The chairper-
son of the Milwaukee county board of supervisors shall designate
the county department under s. 46.215 to serve as the county pro-
tective services agency for purposes of s. 55.043. The department
and these county departments shall cooperate in developing a
coordinated system of services. The department shall provide
_direct services and enter into contracts with any responsible public
or private agency for provision of protective services. In each
county, the county department designated under this section shall
determine the reporting requirements applicable to the county

under §. 880.38 (3).
Hlstory 1973 ¢. 284, 1975 ¢ 393; 1979c 221; 1981 c 379; 1985 a. 29 5. 3200
(56); 1985 a. 176; 1985 a 3325 251 (3), 1993 a. 445

'55.03 - Status of guardian. No agency acting as a guard-
ian appointed under ch. 880 shall be a provider of protective ser-
vices:or placement for its ward under this chapter. Nothing in this
chapter shall be construed to prohibit the transfer of guardianship
and legal custody under s. 48.427 or 48.43.

History' 1973 ¢ 284; 1979 ¢ 330:

55 04 Program responsrbrlltles. (1) The department
shall have the following responsibilities in the administration of

this chapter:

(a) Protective services. 1. Outreach;
. Identification of persons in need of services;
3. Counseling and referral for services;
4, Coordi’nation of services for individuals;
5. Tracking and follow-up; .
6. Provision of social services;
7. Case management;
8
9.
1

N

.~Legal counseling or referral;
. Guardianship referral; and
0 Diagnostic evaluation;
Such other responsrbrlrtres as the department deemis
approprrate
(b) Protective placement. Evaluation, momtormg and provi-
sion of protective placements.

(2) Allagencies providing protectlve services shall make such’

reports as the department may. require.
(3) If service is obtained by order of a court, the provider of
service shall make reports under sub. (2) as the court may direct.
. (4). Wherte any responsibility or authority is created under this
chapter 'upon-or in relation to a guardian, such responsibility or
authority is deemed to apply to-a parent or person in the place of

apatentin the case of a minor who is or who is alleged to be devel-

opmentally- disabled. .
History: 1973 c. 284; 1975 ¢. 430; 1979 ¢. 110 5. 60 (1)

55.043 ‘County protective services agency.
(1) . INVESTIGATION; POWERS - (a) If a county protective services
agency has probable cause to believe that there is abuse, neglect
or ‘misappropriation of property, the county protective services
agency may conduct an investigation in Milwaukee county to
determine if the vulnerable adult in question is in need of protec-
tive services. The county protective services agency shall conduct
the investigation in accordance with standards established by the
department for conductmg the investigations. The investigation
shall include at least one of the following:

‘1. Observation of or an interview with the vulnerable adult,
in private to the extent practicable, and with or without consent of
his or her guardian, if any.

2. A visit to the residence of the vulnerable adult.
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3. An interview with the guardian, if any, and with the care-
taker, if any, of the vulnerable adult.

4. A review of the treatment and patient health care records
of the vulnerable adult.

5. Areview of those financial records, if any, of the vulnerable
adult that are maintained by the caretaker or landlord of the vul-
nerable adult or by a member of the immediate family of the vul-
nerable adult, the caretaker or the landlord.

(b) The county protective services agency may transport the
vulnerable adult for performance of a medical examination by a
physician if any of the following applies:

1. The vulnerable adult or his or her guardian, if any, consents-
to the examination.

2. The vulnerable adult is 1ncapab1e of consenting to the
examination and one of the following applies:

.a. The vulnerable adult has no guardian.

b. The vulnerable adult’s guardian refuses to,consent to the

examination, but the examination is authorized by order of a court.

(2) LOCAL ENFORCEMENT ASSISTANCE The county protective
services agency may request a sheriff or police officer to-accom--
pany the investigator during visits to the residence of the vulnera-
ble adult or request other assistance as needed. If the request is:
made, a.sheriff or police officer shall accompany the investigator
of the county protective services agency to the residence of the
vulnerable adult and shall provide other assistance as requested or
necessary. ‘ '

(3) RESTRAINING ORDER; INJUNCTION. If a person other than the
vulnerable adult interferes with the investigation under sub. (1) or
interferes with the delivery of‘protective services to the vulnerable
adult, “the county. protective services agency may obtain a
restrammg order or mjunctron under s. 813.123 against the per-
son;

(4) OFFER OF SERVICES. If upon investigation the county pro-
tective services agency finds abuse, neglect or misappropriation
of property, the county protective services agency may do one or
more of the following

(a) Offer services, including protective services under s. 55.05,
a protective placement under s. 55.06, relocation assistance or
other services.

(b) Take approprrate emergency actlon including emergency
protectlve placement under s..55.06, if the county protectrve ser-
vices agency considers that the emergency.action is in the vulnera-
ble-adult’s best interests and. the emergency action.is the least
restrrctlve appropriate intervention.

(c) Refer the case to Jocal law enforcement offlcrals under sub.
(2) for further investigation or to the district attorney, if the county
protective services agency has reason to believe that.a violation of
chs. 939 to 951 has occurred.

(d) Refer the case to the licensing or certification authorities
of the department or to other regulatory bodies if the residence,
facility.or program forthe vulnerable adult is or should be licensed
or certified or is otherwise regulated.

(e) Referthe casé tothe department of regulatron and licensing
or the appropriate examining boaid if the abuse, negrec: or misap-
propriation of property involves an individual who is required to
be licensed, permrtted certified or registered under chs. 440 to
459,

® Bnng a petltron fora guardlanshlp and protectrve service
or protective placement if necessary to prevent abuse, neglect or
misappropriation of property and if the vulnerable adult would
otherwise be at risk of serious harm because of an rnabrlrty to
arrange for necessary food, clothing, shelter and services.

. (5) AppLICABILITY. This section does not apply to patients or
residents of state-operated or county—operated inpatient institu-
tions ‘or hospitals:issued certificates of approval under s. 50.35
unless the alleged abuse, neglect-or misappropriation of property
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of such a patient or resident is alleged to have been done by a per-

son other than an employe of the inpatient institution or hospital.
History: 1993 a 445.

55.05 Protective services. (1) PREFErReNCE.  The
department in administering the protective services program shall
contract with county departments and other agencies. If the
county department. contracts for protective services, the -depart-
ment and the county departments shall give preference to an
agency with consumer and other citizen representation. The
department shall provide services only if no other suitable agency
is available. Courts shall adhere to the same preferences in order-
ing protective services.

(2) CoNDITIONS REQUIRED. The department or an agency pro-
viding protective services under s. 55.04 may provide such ser-
vices under any of the following conditions:

(a) The person who needs-or believes he or she needs protec-
tive service may seek such service. .

(b) Any interested person may request protective services on
behalf of a person in need of services. A guardian may request and
consent to protective services on behalf of the guardian’s ward.

(c) The department may provide protective services on behalf

of any person in need.of such services:

(d)* The court may order protective services for an individual
for whom a determination of incompetency is made under s.
880.33 if the individual entitled to the protective services will
otherwise incur a substantial risk of physical harm or deterioration
or will present a substantial risk of physical harm to others. The
court may order psychotropic medication as a protective service

under this paragraph only if a determination of incompetency is -

made for the individual under ‘'s. 880.33 (4m). The court may

authorize a guardian to consent to forcible administration of psy--

chotropic medication for an individual only if the court has made
a finding under s. 880.33 (4r) (b) that the individual has substan-
tially failed to comply with the administration of psychotropic
medication under the individual’s-treatment plan.

(3) VOLUNTARY SERVICES PREFERRED. An individual shall

receive protective services voluntarily unless ordered by the

court, requested by a guardian or provided in accordance with sub.
@. ' R

(4) EMERGENCY SERVICES. (a) Emergency services may be
provided for not more than 72 hours where there is reason to
believe that if the services are not provided, the person entitled to
the services ot others will incur a substantial risk of serious physi-
cal harm. ; AR

(b) Where itis necessary toforcibly enter a premises, the repre-
sentative of an agency or of a county protective services agency
shall obtain a court order authorizing entry and shall make the
entry accompanied by a sheriff, police officer or member of a fire
department.  When it-appears: probable that substantial physical
harm, irreparable injury or death may occur to an individual, the
police officer, fire fighter or sheriff may enter a premises without
a court-order-if the time required to obtain such an order would
result in greater risk of physical harm to the individual.

(c) . Where a forcible-entry is made under par. (b), a report of

th ant sfrenmetans, i i 1 7
the exact circumstances including thé date, time, place, factual

basis for the need of such entry and the exact services rendered
shall be made and forwarded to the court within 14 days of entry
by the person making such entry.

/(5) ADMISSIONS WITHOUT COURT INVOLVEMENT. (a) A person
who is legally and actually capable of consenting may consent to
enter a group home, foster home, community-based residential
facility, as: defined under:s. 50.01 (1g), adult family home, as
defined in s. 50.01 (1), or nursing home without protective place-
ment under s.-55.06.

(b) 1. Guardians of persons who have been found incompetent
under s. 880.33 may consent to admission to a foster home, group
home or community-based residential facility, as defined under
s. 50.01 (1g), without a protective placement under s. 55.06 if the

PROTECTIVE SERVICE SYSTEM 55.06

home or facility is licensed for fewer than 16 beds. Prior to provid-
ing that consent, and annually thereafter, the guardian shall review
the ward’s right to the least restrictive residential environment and
consent only to admission to a home or facility that implements
those rights.

2. Guardians of persons who have been found incompetent
under s. 880.33 may consent to admission to a nursing home if the
person is admitted directly from a hospital inpatient unit for recu-
perative care for a period not to exceed 3 months, unless the hospi-
tal admission was for psychiatric care. Prior to providing that con-
sent, the guardian shall review the ward’s right to the least
restrictive residential environment and consent only to admission
to a nursing home that implements those rights. Following the
3-month period, a placement proceeding under s. 55.06 is
required.

(c) If a person admitted under par. (b) verbally objects to or
otherwise actively protests such an admission, the person in
charge of the home or facility shall immediately notify the agency
designated under s. 55.02 for'the county in which the person is liv-
ing. Representatives of that agency shall visit the person as soon
as possible, but no later than 72 hours after notification, and do the
following:

1. Determine whether the protest persists or has been volun-
tarily withdrawn and consult with the person’s guardian regarding
the réasons for the admission.

2. Attempt to have the person released within 72 hours if the
protest is not withdrawn and necessary elements of s. 55.06 (2) or
(11) are not present and provide assistance in identifying appro-
priate alternative living arrangements.

3. Comply with s. 55.06.(11) if all elements are present and
emergency placement in that facility or another facility is neces-
sary.or file a petition for protective placement under s. 55.06 (2).
The court, with the permission of the facility, may order the person
to remain in the facility pending the outcome of the protective
placement. proceedings.

(d) The admission to a facility of a principal by a health care
agent under the terms of a power of attorney for health care instru-
ment and in accordance with ch. 155 or the admission of an indi-
vidual to a nursing home or community—based residential facility
under the requirements of s. 50.06 is not a protective placement
under this chapter.

History: 1973.c. 284; 1975 c. 393; 1981 ¢. 379; 1985 a. 29 5. 3200 (56); 1985 a
135 5. 83°(3); 1985 2, 176; 1987 a 161 ss.7, 13m; 1987 a. 366; 1989 a. 200; 1991 a
316;.1993 a: 187, 316, 445 .

A guardian of a person who became incompetent after voluntarily entering a nurs-
ing home may not consent to the person’s continued residence in the home; a protec-
tive placement ordet is required. Guardianship of Agnes T. 179 W (2d) 363, 507 NW
(2d) 373 (Ct. App. 1993)

55.06 Protective placement. (1) A protective place-
ment under this section is a placement of a ward for the primary
purpose of providing care and custody. To be eligible for place-
ment; an individual shall have attained the age of 18, but an indi-
vidual who is alleged to be developmentally disabled may receive
placement upon attaining the age of 14. No protective placement
under this section may be ordered unless there is a determination

of incompetency in accordance with ch. 880, except in the case of
a minor who is alleged to be developmentally disabled, and there
is a finding of a need for protective placement in accordance with
sub. (2) except as provided in subs. (11) and (12). A procedure for
adult protective placement may be initiated 6 months prior to an
individual’s birthday at which he or she first becomes eligible for
placement. .

(a) The board designated under s. 55.02 or an agency desig-
nated by it may petition for appointment of a guardian and for pro-
tective services or placement. The department shall provide for a
schedule of reimbursement for the cost of such proceedings based
upon the ability to pay of the proposed ward or person to be pro-
tected. ) .

"(b) If a person seeking to be the guardian of a proposed ward
requests the assistance of a board designated under s. 55.02 or an




Electronically scanned images of the published statutes.

55.06 PROTECTIVE SERVICE SYSTEM
agency designated by it in petitioning for guardianship or for pro-
tective service or placement, such assistance may be considered
a service and may be charged for based upon the ability of such
person to pay for the service.

(c) If requested by the court, the corporation counsel shall
assist in conducting proceedings under this chapter.

(d) No guardian or temporary guardian may make a permanent
protective placement of his or her ward unless ordered by a court
under this section but may admit a ward to certain residential facil-
ities under s. 55.05 (5) or make an emergency protective place-
ment under s. 55.06 (11). »

(2) The department, an agency, a guardian or any interested
person may petition the circuit court to provide protective place-
ment for an individual who: ’

(a) Hasa primary need for residential care and custody;

(b) Except in the case of a minor who is alleged to be develop-
mentally disabled, has either been determined to be incompetent
by acircuitcourt or has had submitted on the minor’s behalf a peti-
tion.for a guardianship;

(c)-As a result of developmental disabilities, infirmities of

aging, chronic mental illness or other like incapacities, is so totally
incapable of providing for his or her own care or custody as to cre-
ate a substantial risk of serious harm to oneself or others, Serious
harm may be occasioned by overt acts or acts of omission; and

(d). Has a disability which is permanent or likely to be perma-
nent: . . . .

(3)(a) The petition shall state with particularity the factual
basis for the allegations specified in sub. (2): .

(b) The: petition under sub. (2) shall be based on personal
knowledge of the individual alleged to need protective placement.

(c) ‘The petition shall be filed in the county of residence of the
person to be protected. :

(4) ‘A petition for guardianship if required under sub. (2) (b)
must be heard prior to placement under this section. If incompe-
tency has been determined under's. 880.33 more than one year
preceding the filing of an application for protective placement, the
court shall review the finding of incompetency. -

-(5) Notice of a petition for placement shall be served upon the
person sought to be placed by personal service at least 10 days
prior to the time set for a hearing. Upon service of the notice the
person sought to be protected shall be informed of the complete
contents of the notice.” The person serving the notice shall return
a cértificate to the circuit judge verifying that the petition has been
delivered and notice given.. The notice shall include the names of
all petitioners. Notice shall also be served personally or by mail
upon the person’s guardian ad litem, legal counsel, guardian, if
any, presurmiptive adult heirs, and upon‘other persons who have
physical custody of the person to be protected whose names and

addresses are known to the petitioner or can with reasonable dili- -

gence be-ascertained, to any governmental or private body or
group from whom the peison to be protected is known to be
réceiving aid and to such other persons or entities as the court may
require.- Notice shall also be served personally or by mail upon the
department at least 10 days prior to the time set for hearing if the

ht' to be nrotected mav be nlaced in a center for the

nerson A oY
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developmentally disabled. * The department shall be allowed to
submit oral or written testimony regarding such a placement at the
hearing. The incompetent or proposed incompetent is presumed
ablé to attend the hearing unless, after a personal interview, the
guardian ad litem certifies to the court that the person is unable to
attend. o ' : :

‘(5m) A petition for protective placement of a person who has
beén admitted to a nursing home or a community—based residen-
tial facility under s. 50.06 shall be heard within 60 days after it is
filed; If an individual under s. 50.06 (3) alleges that an individual
is making a health care decision under s. 50.06 (5) (a) that is not
in the best interests of the incapacitated individual or if the inca-
pacitated individual verbally objects to or otherwise actively pro-
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tests the admission, the petition shall be heard as soon as possible
within the 60-day period.

(6) Section 880.33 (2) applies to all hearings under this chap-
ter except for transfers of placement under sub. (9) (b), (c) and (e).
A person to be protected shall have a guardian ad litem who is an
attorney appointed in accordance with s. 757.48 (1) present at all
hearings under this chapter if the person does not have full legal
counsel. The court may, however, excuse a personal appearance
by a guardian ad litem based on information contained in a written -
report by the guardian ad litem to-the court. If the person is indi-
gent, the county of legal settlement shall be liable for guardian ad
litem fees. ‘The subject individual, attorney or guardian ad litem
shall have the right to present and cross—examine witnesses,
including any person making an evaluation or review under sub.
® ©. : ‘

(7) Except for emergency placement or temporaty placement
under subs. (11) and (12), before placement may be ordered under
this chapter the court or jury must find by clear and convincing
evidence that the individual to be placed is in need of placement
as provided in sub. (2).

(8) Before ordering the protective placement of any individ-
ual, the court shall direct a comprehensive evaluation of the per-
son in need of placement, if such an evaluation has not already
been made. The court may utilize available multidisciplinary
resources. in the community in-determining the need for place-
ment. The board designated under s. 55.02 or an agency desig-
nated by it shall cooperate with the: court in securing available
resources. Where applicable by reason of the particular disability,
the appropriate board designated under s. 55.02 or an agency des-
ignated by it having responsibility for the place of legal residence
of the individual as provided in s. 49.01 (8g) shall make a recom-
mendation for placement. If the court is considering placement of
the individual in a center for the developmentally disabled, the
coutt shall request a statement from the department regarding
whether the placement is appropriate for the person’s needs and
whether it is consistent with the purpose of the center under s.
51.06 (1) unless testimony was provided by the department under
sub: (5). A copy of the comprehensive evaluation shall be pro-
vided to the guardian, the guardian.ad litem, and to the individual
or attorney at least 96 hours in advance of the hearing to determine
placement. The court or the cooperating agency obtaining the
evaluation shall request appropriate information which shall
include at least the following:

(a) The address of the place where the person is residing and
the person or agency who is providing services at present, if any.

(b) A resume of professional treatment and services provided
to the person by the department or agency, if any, in connection
with the problem creating the need for placement.

(c) A medical, psychological, social, vocational and educa-
tional evaluation and review, where necessary, and any recom-
mendations for or against maintenance of partial legal rights as
provided in s. 880.33. Such evaluation and review shall include
recommendations for placement consistent with the least restric-
tive environment required. ‘

(9) (a) The court may order protective services under s. 55.05
(2) (d) as an alternative to placement. When ordering placement,
the court, on the basis of the evaluation and other relevant evi-
dence shall order placement through the appropriate board desig-
nated under s. 55.02 or an agency designated by it. Placement shall
be made in the least restrictive environment consistent with the
needs of the person to be placed. Factors to be considered in mak-
ing protective placement shall include the needs of the person to
be ‘protected for health, social or rehabilitative services and the
level of supervision needed. - Placement under this section does
not replace commitment of a person in need of acute psychiatric
treatment under s. 51.20 or 51.45 (13). Placement may be made
to such facilities as nursing homes, public medical institutions,
centers for the developmentally disabled under the requirements
of s. 51.06.(3), foster care services and other home placements, or
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to other appropriate facilities but may not be made to units for the
acutely mentally ill. The prohibition of placements in units for the
acutely mentally ill does not prevent placement by a court for
short—term diagnostic procedures under par. (d). Placement in a
locked unit shall require a specific finding of the court as to the
need for such action. A placement facility may transfer-a patient
from a:locked unit to a less restrictive environment without court
approval.

(b) Transfer may be made between placement units or from a
placement unit to a medical facility other than those specified in
pars.. (c) to (e) by a guardian or placement facility . without
approval by a court. When transfer is made by a placement facil-
ity, 24 hours’ prior written notice.of the transfer shall be provided
to the guardian, when feasible. If it is not feasible to notify the
guardian in advance, written notice shall be provided immediately
upon transfer, and notice shall also be provided to the court and to
the board designated under s. 55.02 or an agency designated by it

within a reasonable time, not to exceed 48 hours from the time of

the transfer.. Upon petition to a court by a guardian, ward, or attor-
ney, or other interested person specifying ebjections to a transfer,
the court shall order a hearing, within 96 hours after filing of the
petition, to determine whether there is probable cause to believe
that the transfer is consistent with the requirements specified in
par. (a) and is necessary for the- best interests of the ward. The
court shall notify the ward, guardian and petitioner of the time and
place of the hearing, and a guardlan ad litem shall be appointed to
represent the ward. If the person is indigent, the county of legal
settlement shall be liable for guardian ad litem fees. The peti-
tioner, ward and guardian shall have the right to attend, and to
present and cross—examine witnesses.

(c) Transfer to a more restrictive placement including a locked
unit, may be made with notice to the guardian, the court and appro-
priate board designated under s. 55.02 or an agency designated by
it.in.the manner prescribed in par. (b). Upon petition by a guard-
ian, ward or attorney, or other interested person specifying objec-

tions to the transfer, the court shall order a hearing as provided in

pat. (b).

(D) Tr ansfer of placement may be made by a guardian to a facil-
1ty providing acute psychiatric treatment for the purpose of psy-
chiatric diagnostic procedures for a period not to exceed 10 days.
A court may order such placement following petition by the place-
ment facility or other interested person, and a hearing in the man-
ner provided in par. (b). Such period may not be extended for-the
purpose of providing psychiatric treatment except in the manner
provided in par. ().

(e) Temporary transfer of placement may be made for emer-
gency acute psychiatric inpatient treatment with prior notice to the
guardian when feasible. If it is not feasible to notify the guardian
in advance, written notice shall be provided immediately upon
transfer, and the court or appropriate board under s. 55.02 or an
agency designated by it shall be notified within 48 hours. Upon
petition by a guardian, ward or attorney, or other interested person
specifying objections to a transfer, the court shall order a hearing
as'provided in par: (b).. Such treatment period may not exceed 15
days, including any transfer under par. (d). Any application for
continued psychiatxic inpatient treatment. requires  proceedings
under s. 51.20 or 51.45 (13).

(10) (a) The department-or any agency which is respons1ble
for a protective placement shall review. the status of each person
placed at least once every 12 months from the date of admission.
The courtin its order of placement may, however, require that such
review be conducted more frequently. The review shall include
in writing an evaluation of the physical, mental and social condi-
tion of each such person, and shall be made a part of the permanent
record of such person. The review shall include recommendations
for discharge or placement in services which place less restric-
tions on personal freedom, where appropriate. The results of the
review shall be furnished to the department in such form as the
department may require and shall be furnished to the court that
ordered the placement and to the person’s guardian.
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- (b) The department, an agency, a guardian or a ward, or any
other interested person may at any time petition the court for mod-
ification or termination of a protective placement. A petition to
terminate a protective placement shall allege that the conditions
which warranted placement as specified in sub. (2) are no longer
ptesent. A petition shall be heard if a hearing has not been held
within the previous 6 months but a hearing may be held at any time
in the discretion of the court. The petition shall be heard within
21 days of its receipt by the court.

(c) Except in the case of a minor who is developmentally dis-
abled and who has a parent or person in the place of a parent, termi-
nation of guardianship automatically revokes any placement
made or services provided under this chapter unless the placement
or services are continued on a voluntary basis. Notice to this effect
shall be given to the ward by the provider of services at the time
of termination. If placement is made or services are provided
under this chapter to a minor who is developmentally disabled, the
attainment of the age of majority by such individual automatically
revokes any such placement made or services provided unless the
placement or services are continued on a voluntary basis, or there
is a finding of mcompetency and appointment of a guardian pursu-
ant to ch. 880.

(11) (a) If from personal observation of a sheriff, police offi-
cer, fire fighter, guardian, if any, or authorized representative of
a board designated under s. 55.02 or an agency designated by it it
appeats probable that an individual will suffer irreparable injury
or death or will present a substantial risk of serious physical harm
to others as a result of developmental disabilities, infirmities of
aging, chronic mental illness or other like incapacities if not
immediately placed, the person making the observation may take
into custody and transport the individual to an appropriate medical
or protective placement facility. The person making placement
shall prepare a statement at the time of detention providing spe-
cific factual information concerning the person’s observations
and the basis for emergency placement. The statement shall be
filed with the director of the facility and shall also be filed with any
petition under sub. (2).. At the time of placement the individual
shall be informed by the director of the facility or the director’s
designee, both orally and in writing, of his or her right to contact
an attorney and a member of his or her immediate family and the
right to have an attorney provided at public expense, as provided
under s.'967.06 and ch. 977, if the individual is a child or is indi-
gent. The director or designee shall also provide the individual
with a copy of the statement by the person making emergency
placement.

(am) Whoever signs a statement under par. (a) knowing the
information contained therein to be false may be fined not more
than $5,000 or'imprisoned not more than 5 years, or both.

(ar) A person who acts in accordance with this subsection is
not liable for any actions performed in good faith.

(b) Upon detention, a petition shall be filed under sub. (2) by
the person making such emergency placement and a preliminary
heating shall be held within 72 hours, excluding Saturdays, Sun-
days and legal holidays, to-establish. probable cause to believe the
grounds for protective placement under sub. (2). The sheriff or
other person making placement under par. (a) shall provide the
individual with written notice and orally inform him or her of the
time and-place of the preliminary hearing. If the detainee is not
under guardianship, a petition for guardianship shall accompany
the placement petition, except in the case of a minor who is alleged
to be developmentally disabled. In the event that protective place-
ment is not appropriate, the court may elect to treat a petition for
placement as a petition for commitment under s. 51.20 or 51.45
13).

(¢) Upon a finding of probable cause under par. (b), the court
may order temporary placement up to 30 days pending the hearing
for a permanent placement, or the court may order such protective
services as may be required.
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(d) Alaw enforcement agency, fire department, county depart-
ment designated under s. 55.02 or an agency designated by that
county department shall designate at least one employe autho-
rized to take an individual into custody under this subsection who
shall attend the in—service training on emergency detention and
" emergency protective placement offered by a county department
of community programs under s. 51.42 (3) (ar) 4. d., if the county
department of community programs- serving the designated
employe’s jurisdiction offers an in—service training program.

(12) When a ward lives with the guardian, the guardian may
make temporary placement of the ward. Placement may be made
to provide the guardian with a vacation or to temporarily release
the guardian for a family emergency. Such placement may be
made for not more than 30 days but the court may upon application
grant an additional period not to-exceed 60 days in all. The
application shall include such information as the court may rea-
sonably deem necessary. When reviewing the application, the
court shall provide the least restrictive placement which is consist-
ent with the needs of the ward. ]

{(13) Reasonable expenses for the evaluations required by sub.
(8) shall be assumed by the appropriate board making recommen-
dations for placement subject to any reimbursement which may be
available from federal or other sources. The boards shall seek
appropriate réimbursement for such evaluations. Payment and
collections for protective placement or services provided in public
facilities specified in's. 46.10 shall be governed in accordance
with's. 46.10. The appropriate board shall be charged for the cost
of care and custody resulting from placement under this section.
The department may require reimbursement for services based on
the ability of the person to be protected to pay for such costs.

(14) Prior to discharge from a protective placement the appro-
priate board which is responsible for placement shall review the
need for provision of continuing protective services or for contin-
uation of full or limited guardianship or provision for such guardi-
anship if the individual has no guardian. Recommendation shall

be made to the court if the recommendation includes a course-of

action for which court approval would be required. Prior to dis-
charge from any state institute or center for the developmentally
disabled, the department shall make such review under s. 51.35.

- (15) A guardian of a ward placed under this section shall have
the-duty to take reasonable steps to assure that the ward is well
treated, properly cared for, and is provided with the opportunity
to exercise legal rights. Notice of discharge unders.'51.35 (4)
shall be given to'the guardian. .

(16) Placements to centers for the developmentally disabled
and discharges from such institutions shall be in compliance with
. 51:35 (4). : :

(17) (a) Any records of the court pertaining to protective ser-
vices or placement proceedings, including evaluations, reviews
and recommendations prepared under sub. (8) (c), are not open to
public inspection but are available to:

1. The subject of the proceedings and the subject’s guardian
at all times. , ' o

2. The subject’s attorney or guardian ad litem, without the
subject’s consent and without modification of the records, in order
to prepare for any court proceedings relating to the subject’s pro-
tective services or placement or relating to the subject’s guardian-
ship. : .
3. Other persons only with the informed written consent of the
subject as provided in s. 51.30 (2) or under an order of the court
that maintains the records. : ' ;
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(b) If the subject is an adult who has been adjudged incompe-
tent under.ch. 880 or is a minor, consent for release of information
from and access to the court records may be given only as pro-
vided in's: 51.30 (5). ;

(c) All treatment and service records pertaining to a person
who is protected under this chapter or for whom application has
been made for protection under this chapter are confidential and
privileged to the subject. Section 51.30 governs access to treat-

‘ment and service records.

(18) An appeal may be taken to the court of appeals from a
final judgment or final order under this section within the time
period specified in s. 808.04 (3) and in accordance with s. 809.40
by the subject of the petition or the individual’s guardian, by any
petitioner or by the representative of the public.

History: 1973 ¢. 284; 1975 ¢. 41; 1975 ¢. 94 5. 3; 1975 ¢. 1895. 99 (2); 1975 ¢
393, 421, 422; 1975 ¢ 430 s5.67 to 71, 80; 1977 ¢ 26, 299, 428; 1977 ¢. 4495. 497
1979 ¢. 325.92 (1); 1979 c. 1105, 60 (1); 1979 c. 221, 1981 ¢. 314 5. 146; 1981 ¢
379;1983a 27; 1983 2 1895329 (19); 1983 a. 219; 1985 2. 29 s5. 1143, 3202 (23);
1987 a. 366; 1989 a 31, 359; 1991°a 269; 1993 a ‘187, 451 ‘

“Common sense” finding of incompetency was insufficient for placement under
this section. If competent when sober, alcoholic hasright to choose to continue alco-
holic life-style. Guardianship. & Protective Placement of Shaw, 87 W (2d) 503, 275
NW (2d) 143 (Ct App. 1979)

‘We hold that there must be an anniual review of each protective placement by-a judi-
cial officer.” Requirements of 51.15 and 51.20 must be afforded protectively placed
individuals facing involuntary commitment under 55.06 (9) (d) and (e). State ex rel.
Watts v. Combined Community Services, 122 W (2d) 65, 362 NW (2d) 104 (1985).

Court’s finding of limited incompetence under ch. 880 fulfills incompetency
requirement for protective placement under this section. Matter of Guardianship of
K H K, 139°'W(2d) 190, 407 NW'(2d) 281 (Ct. App. 1987)

Where placemerit extended past 30-day limit under (11) (¢) before final hearing
was held, court lost authority to extend placement. In Matter of Guardianship of N
N, 140 W (2d) 64, 409 NW (2d) 388 (Ct App. 1987). )

County’s duty under (9) (a) to provide least restrictive environment is not limited
according to funds available through state and federal funds and those county appro-
priates as matching funds  Protective Placement of D E R, 155 W (2d) 240, 455 NW
(2d) 239 (1990) )

Court may order agency to do planning and implementation work necessary to ful-
fill obligation to order placement conforming to (9) (a) and 51 61 (1) (¢). In Matter
of JG S., 159 W (2d):685, 465 NW (2d) 227 (Ct. App. 1990). .

Sub (11) (c) required dismissal of the proceedings on failure to hold permanen
placement hearing within 30 days of probable cause heating; immediate refiling of
petition and emergency detention following dismissal without prejudice was imper-
missible Stateex rel'SandraD. v Getto, 175 W (2d) 490, 498 NW (2d) 893 (Ct. App
1993)

A guardian of a person who became incompetent after voluntarily entering a nurs-
ing home may not consent to.the person’s continued residence in the home; a protec-
tive placement order is required - Guardianship of Agnes T. 179 W (2d) 363, 507 NW
(2d) 373 (Ct App 1993)

Sub. (17) requires the closing of all records filed with respect to ch. 55 proceedings,
including index, docket and files maintained by the register in probate. 67 Atty. Gen
130

Under (1) (c), duty of corporation counsel is to assist court and not to act as counsel
for private parties petitioning. Under (9) (a), court should order protective placement
in an existing facility. 68 Atty.Gen. 97. .

Protective placements discussed. 72 Atty Gen 194

“Residence” under 55,06 (3) (c) is defined in 49.01 (8g) 76 Atty. Gen 103

New legal protection fot persons with mental handicaps. -Greenley and Zander,
WBB April, 1986: . :

Guardianships and Protective Placements Viney Wis. Law Aug. 1991

55,07 Patients’ rights. (1) The rights and limitations
upon rights; procedures for enforcement of rights and penalties
prescribed in's. 51.61 apply to.persons who receive services under
this chapter, whether on a voluntary or involuntary basis.

(2) A parent who has been denied periods of physical place-
ment under s; 767.24 (4) (b) or 767.325 (4) may not have the rights
of a parent or guardian with respect to access to a child’s records
under-this chapter.

HistOx‘y: 1977 ¢. 428; 1987 a 355




	93Stat0055.pdf 

