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SUB CHAPTER I
GENERAL PROVISIONS

655 001 Defmltlons. In this chapter:

(1)-“Boaid of govemors means the board created undex S,
619.04 (3). g

“-(2) “Claimant” means the person fi Img a quuest for medla-
tion under's. 655.44 or 655.445.

(4) “Department” ‘heans the department of health and social
services.

(6) “Fiscal year” means the period beginning on July 1'and
ending on the following June 30.

(7) “Fund” means the patients compensation fund under s.
655.27.

(7t) “Health care practltloner means 2 health care profes—
sional, as defined in s. 180.1901 (1m), who is an employe of a
health caré provider descnbed in’s. 655.002 (1) (d) (e) or (f) and
whio has the authority to prov1de health care services that are not
under the dnectlon and superv1s1on ofa physxcxan or nurse anes-
thetlst '

(8) “Health care provider” means a person to whom thls chap-
ter applies under s. 655.002 (1) or a person who elects to be subject
to this chapter under s. 655.002 (2).

(9) “Nuise anesthetist” méans a nurse licénsed under ch: 441
who is certified as a nurse anesthetist by the American assocmtlon
of nurse anesthetists

(10) “Patient” means an individual who received or shouid
have teceived health care services from a health care provider or
from'an employé of a health'care provider actmg w1th1n the scope
of his or her employment.

(10m) “Physician” means a medxcal or ostcopathlc physician
licensed underch. 448.

(11) “Principal place of practice” means any of the following:

(a). The state in which a health care provider furnishes health
care sexvxces to more than 50% of his or her ‘patients in a fiscal
year

(b) The state in which a health care provider derives more than
50% of his ot her income in a fiscal year from the practice of his
or her profession.

- (12) “Representative” means the personal representative,
spouse, parent, guardian, attorney or other legal agent of a patient.
(13) “Respondent” means the person alleged to have been
negligent in a.request for mediation filed under s. 655.44 ot

655.445.

History: 1975 ¢ 37, 79 1977¢.26s. 75 1977 c. 131 1977¢ 203s 106; Sup. Ct
Order, 88 W (2d) xiii (1979) 1979 c. 124, 185 355; 1983 a 189's. 329 (5), 1985a
340; 1987 a 27, 182, 264, 403;1989 a. 187 1991 a. 214;19934. 473

Medical malpractice panels: The Wisconsin approach. Kravat. 61 MLR 55.

A summary of the new statutes governing medical malpractice Smchek WBB

Oct 1986
" Recent developments in Wisconsin medical malpractice law. 1974 WLR 891.
Testing the constitutionality of medical malpractice legislation:  The Wisconsin
medical malpxacnce actof 1975. 1977 WLR 838.- See also: State ex rel. Strykowski
v. Wilkie, 81 W' (2d) 491.

655.002 Appllcablllty (1) MANDATORY PARIlCIPATION
Except as provided in s. 655.003, this chapter apphes to all of the
following:

(a) A physician or a nurse anesthetist for whom thls state is a
principal place of practice and who practices his or her profession
in this state more than 240 hours in a fiscal year.

(b) A physician or a nurse anesthetist for whom Mlchlgan is
a principal place of practice, if all of the following apply:

1. The physician or nurse anesthetist is a resident of this state.

2. The physician or nurse anesthetist practices his or her pro-
fession in this state or in Michigan or a combination of both more
than 240 hours i in a'fiscal year.

3. The physwxan or nurse anesthetist performs more proce-
dures in a Michigan hospital than in any other hospital. In this sub-
division, “Michigan hospital” means a hospital located in Michi-
gan that is-an affiliate of a'corporation organized under the laws
of this state that maintains its principal office and-a hospital in this
state. -

(c) Aphysician or nurse anesthetist who.is exempt under s.
655.003 (1) or (3), but who practices his or her profession outside
the scope of the exemption and who fulfills the requirements
under par. (a) in relation to that practice outside the scope of the
exemption. For a physician or a.nurse anesthetist who is subject
to this chapter under this paragraph, this chapter applies only to
claims arising out- of practice that. is. outside. the scope of the
exeimption undel 5. 655.003 (1) or (3).

d A partnershlp comptised of physicians or nurse anesthe-
tists and organized and operated in this state for the primary pur-
pose. of providing the medical services of physicians or nurse
anesthetists. \
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.- (e) ‘A corporation organized and operated in this state for the

primary purpose of providing the medical services of physicians
or:nuise anesthetists. -

(f)* A cooperative sickness care association organized under ss.
185.981 to 185.985 that operates a nonprofit sickness care plan in
this state and that directly provides services through salaried
employes in its own facility.

(2) Anambulatory surgery center that operates in this state.

(h) ‘A hospital, as defined in 5. 50. 33 (2) (a) and (c) that opetr-
ates in this state.

(i) An entity operated in this state that is an affiliate of a hospi-
tal and that provides diagnosis or treatment of, or care for, patrents
of the hosprtal
‘ (]) Anursing home as defrned ins.50.01(3), whose operations

‘are combined as a single entrty with a hospital described in par.
(h), whether or not the nursing home operations are physically
-'separate from the hospital operations.. .

- {2) OPTIONAL PARTICIPATION. All of the followmg may elect,
in.the manner designated by. the commissioner by rule under s.
655.004, to be subject to this chapter

-(a): A physician or nurse. anesthetist for whom this state is a
prrncrpal place of practice but who practices his or her profession
fewer than 241 hours in a fiscal year, for a fiscal year, or a portion
of.a fiscal year durrng which he or she practlces his or her profes-
sion.

(b) Except as provrded in sub 1) (b) a physrcran or nurse
anesthetrst for whom this state is not a principal place of practice,
for a fiscal year, or a portion of a fiscal year, during which he or
she practices.his or her profession in this state. For a health care

-provider who elects to.be subject to this chapter under this para-
graph this chapter applies only to claims arising out of practice
‘that is in this state and that is outside the scope of an exemption
under s 655.003:(1) or (3). :

- History: 1987-2.27; 1991 a: 214, :

. Inan action governed by ch. 655 no claim may be brought by adult chrldren forthe

"loss of s Society and companionship of an adult parent: s. 895.04 is inapplicable to ch
655 actions. Dziadosz v. Zirneski, 177 W (2d) 59, 501 NW (24) 828 (Ct. App. 1993)

In-an action governed by ch. 655, no recovery. may be had by a parent for the loss
of society and companionship of an adult child. Wells Estate v. Mt Sinai Medical
Center, 183 W (2d) 666, 515 NW (2d) 705 (1994)

.7655.003 Exemptions for public employes and facili-
‘ties and volunteers. Except as provided in s. 655.002 (1) (c),

thischapter does not apply to'a health care provrder that is any of

the following:

* (1) -Aphysician or'a nurse anesthetist who is a state, county or
“municipal employe, or federal’ employe or contractorcovered
under the federal tort claims act, as amended, and who is acting
'wrthrn the scope of his-or her employment or contractual duties.
' (2) A tacility that is exempt under . 50 39 (3) or operated by
,Vany governmental agency.

(3) A physrcran or a nurse anesthetist who provides profes-
_sional services under the conditions described in s. 146:89, with
respect to those professronal services provided by the physician
of nurse anesthetist for which he or she is covered bys. 165.25 and
“considered an agent of the department as provided in s.165.25(6)

b “

( l)-llstory 1989 a. 187, 206; 1991 2214

655.004 Rule—makmg authorrty The drrector of state
courts, department and commissioner may promulgate such rules
under ch. 227 as are necessary to enable them to perform their

responsibilities under this chapter.
History: 1975 ¢. 37; Sup. Ct Order 88W(2d)xrn(1979), 1987a. 27; Stats 1987
s 1655004;1989.a- 187s 28 -

. . 655. 005 Health care prov:deremployes (1) Any per-
sonlistedins: 655.007 having aclaim oraderivative claim.against
a health care provider or.an employe of the health care provider,

for damages for:bodily injury or death due to acts or omissions of
the employe.of the health care provider acting within the scope of

HEALTH CARE LIABILITY AND PATIENTS COMPENSATION 655.013

his or her employment and providing health care services, is sub-

‘]ect to this chapter. -

: (2) The fund shall provide coverage, under s. 655.27, for
clarms against the health care provider or the employe .of the
health care provider due to the acts or omissions of the employe
acting within the scope of his or her employment and providing
health care services. This subsection does notapply to anemploye
of a health care provider if the employe is a physician or a nurse
anesthetrst or is a health care practitioner who is not providing
health care services under the direction and supervision of a physi-
cian or nurse anesthetist.

(2t) Subsection (2) does not affect the lrabrhty of a health care
provider described in s. 655 002 (1) (@), (e) or () for the acts of

its employes.
Hlstory 1985 a. 340; 1987 a.27; Stats 1987 s, 655.005;1989a.187; 1991 a 214;
1993 a 473

655.006 - Remedy. (1). (a) On and after July 24, 1975,
every patient, every patient’s representative and every health care
provider shall be conclusively presumed to have accepted to be
bound by this chapter:

(b) Except as otherwise specrfrcally provided.in this chapter
this subsection also applies to minors.

(2) This chapter does not apply to rnjurres or death occurring,

or services rendered prior to July 24, 1975.
Hlstory 1975¢ 37 I987a 27 Stats 1987 s. 655.006

655.007 Patients’ claims. On and after July 24, 1975,
any patient ot the patient’s representative having a-claim or any
spouse, parent or child of the patient havrng aderivative claim for
injuiry or death on dccount of malpractice is sub]ect to this chapter

History: 1975 ¢ 37,199; 1983 a. 253

This chapter was inapplicable to third-party claim based on contract where no bod-
ily injury was alleged Northwest General Hospital v Yee, 115 W (2d) 59, 339 NW:
(2d) 583 (1983)

655. 009 Actrons against health care providers. An
action to recover damages on account of malpractrce shall comply
with the following:

(1) .CompLAINT The complamt insuch action shall not specrfy
the amount of money to which the plaintiff supposes to be entitled.

'(2) - MEDICAL EXPENSE PAYMENTS: The court or jury, whichever
is applrcable, shall' determine the amounts of medical expense
payments previously incurred and for future medical expense
payments.

(). VENUE. Venue in a court action under this Chapter isinthe
county where the claimant resides if the claimant is a resident of
thi§ state; or in a county spécified in s. 801.50(2) (a) or (c) if the

claimant is not a resident of this state.
History 1975.¢.37, 198, 199; 1983 a.:253; 1985.a 340

655. 01 Forms The director of state courts shall prepare
and cause to be prmted and upon request furnish free of charge,
such forms and materials as the director deems necessary to facili-
tate or promote the efficient administration of this chapter )

History: 1975 ¢, 37, 199; Sup. Ct Order, 88W(2d)xm (1979), 1989 2. 187s.28.

655.013 Attorney fees.. (1) With respect to any act of
malpractice after July 24, 1975, for which a contmgency fee
arrangement has been entered into before June 14, 1986, the corn-
pensation determined on a contingency basis and payable to all

.attorneys acting for one or more plaintiffs or claimants.is sub]ect

to the following unless a new contingency fee arrangement rs
entered into that complres wrth subs. (I1m)and (1t):.
(a). The determrnatron shall not reflect amounts, previously

.pard for medrcal expenses by the health care provrder or the pro-
vider’s insurer.

(b) The determrnatron shall not reﬂect payments for- future

‘medical expense in excess of $25,000.

(1m) Except as provided in sub. (1t), with respect to any act
of malpractice for which a contingency fee arrangement is entered
into on and after June 14, 1986, in addition to compensation for
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the reasonable costs of prosecution of the claim, the compensation
determined on a contingency basis and payable to all attorneys
acting for one or more plaintiffs or claimants is subject to the fol-
lowing limitations:

(a) Except as pxovxded in par. (b), 33'1/3% of the first
'$1,000,000 recovered. -

" (b) Twenty—five percent of the first $1,000,000 recovered if

liability is stipulated within 180 days after the date of filing of the
original complaint and not later than 60 days before the first day
of trial.

(c) Twenty percent of -any amount in excess of $1,000,000
recovered.

(1t) A courtmay approve attorney fees in excess of the limita-
tions under sub. (Im) upon a showmg of exceptional cncum-
stances, including an appeal.

(2) Anattorney shall offer to charge any client in a malpractice
proceeding or action-6n a per diem or per hour basis. 'Any-such
agreement -shall be made at the time of the employment of the
attorney. An attorney’s fee on a per diem or per hour basis is not
subject to the limitations under sub. (1) or (Im).

History: 1975 ¢ 37, 199;.1985 a 340. .

655.015 Future medical expenses. If a settlement,
panel award or judgment under this chapter entered into or ren-
dered before June 14, 1986, provides for future medical expense
payments in excess of $25,000, that portion of future medical
expense payments in excess of $25,000 shall be.paid into:the fund.
The commissioner-shall develop by rule a system for managing
and disbursing .those moneys through payments . for these
expenses.,. The [payments, shall be made under the system untxl

either the amount is exhausted or the patient dies. -
ngtoxy 1975 ¢.37; 1977 ¢. 29; 1979 c. 34, 154; 1983 a 158; 1985 a. 340; 1991
a. o ; .

655.017 Limitation on nhoneconomic damages. The
amotint’ of noneconomic damages recoverable by a-claimant or
plaintiff under this chapter for acts or omissions of a health care
provider if the action is filed on or after June 14, 1986 and before
-January ¥, 1991, and for acts or omissions of an employe of a
health care provider; acting within the scope of his or her employ-
ment -and providing health care services, for actions filed on or
after June 14, 1986 and before January 1,1991,is subject to the
-Jimit unders. 893.55 (4). :

History: 1985 a. 340
After January 1, 1991, recovery for loss of society and companionship for death
“ inamedical malpxactxce case is unlimited; minors may bnng separate actions for loss
of companionship when malpractice causes a parent’s death, including when. the
-decedent is survived by a spouse Jelinik v. St. Paul Fire & Casualty Ins. Co..182 W
(2d) 1, 512’ NW (2d) 764 (1994). ,

655.019 Information needed to set fees. The depart-
ment shall provide the director of state courts, the commissioner
and the ‘board of governors with information on hospital bed
capacity and occupancy. rates as needed to set fees under's. 655.27

(3) or 655.61.
 History: 1985a 340;1989 2 1875.28; 1991 a.214

SUBCHAPTER III
INSURANCE PROVISIONS

655.23 leltatlons of liability; proof of financial
responsibility. (3) (a) Except as provided in par. (d), every
health care provider either shall insure and keep insured the health
care provider’s hablllty by a policy of health care liability insur-
ance issued by an insurer authorized to do business in this state or
shall qualify as a self-insurer. Quahﬁcatlon as a self-insurer is
subject to conditions established by the commissioner and is valid
only when approved by the commissioner. The commissioner
may establish conditions that permit a self—insurer to self-insure
for claims that are against employes who are health care practitio-
ners and that are not covered by the fund. . -~ S
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(b) Each insurance company issuing health care liability insur-
ance that meets the requirements of sub. (4) to any health care pro-
vider shall, at the times prescribed by the commissioner, file with
the commissioner in a form prescribed by the commissioner a cer-
tificate of insurance on behalf of the health care provider upon
original issuance and each renewal. .

. (¢) Each self-insured health care provider furnishing coverage
that meets the requirements of sub. (4) shall, at the times and in the
form prescribed by the commissioner, file with the commissioner
a certificate of self-insurance and a séparate certificate of insur-
ance for each additional health care provider covered by the self-

vlnsured plan.

(d) Ifacashor surety bond furnished by a health care provider
for the purpose of insuring and keeping insured the health care
provider’s liability was approved by the commissioner before
April 25, 1990, par. (a) does not apply to the health care provider
while the cash or surety bond remains in effect. A cash or surety
bond remains in effect unless the commissioner, at the request of
the health care provider or the surety, approves its cancellation.

(4) Health care liability insurance, self~insurance or a cash or
surety bond under sub. (3) (d) shall be in amounts of at least
$200,000 for each occurrence and $600,000 per year for-all occur-
renceés in any one policy year for occurrences before July 1, 1987,
$300,000 for each occurrence and $900,000 for all occurrences in

-any one policy year for-occurtences on or after July 1; 1987 and

before July 1, 1988, and $400,000 for each occurrence and
$1,000,000 for all occurrences in any one policy year for occur-
rences on or after July 1, 1988.

(5) Wtiile health care liability insurance, self-insurance or a
cash or surety bond under sub. (3) (d) remains in force, the health
care provider, the health ‘care provider’s estate and those con-
ducting the health care provider’s business, including the health
care provider’s health care liability insurance carrier, are liable for
malpractice for no more than the limits expressed in sub. (4) or the
maximum liability limit for which the health care provider is
insured, whichever is higher, if the health care pt'ovider has met
the requirements of this chapter.

(5m) The limits set forth in sub. (4) shall apply to any joint lia-
bility of a physician or nurse anesthetist and his or her corporation
or partnership under s. 655.002 (1) (d) or (e).

:: (6)Any person who violates this section or s. 655.27 (3) (a) is
subjectto s. 601,64, For purposes of s. 601.64(3) (c), each week
of delay in compliance with this section or s. 655.27 (3) (a) consti-
tutes a new violation.

- (7). Each health care provider shall comply with. this section
and with s. 655.27 (3) (a) before exercising any rights or privileges
conferred by his or her health care provider’s license. The com-
missioner shall notify the board that issued the license of a health
care provider that has not complied with this section or with s.
655.27 (3) (a). The board that issued the license may suspend, or
refuse to issue or to renew the license of any health care provxder
vxolatmg this section or s. 655.27 (3) (a).

(8) No health care provider who retires or' ceases operation

‘after July 24, 1975, shall be eligible for the protection provided

under this chapter unless proof of financial responsibility for all
claims arising out of acts of malpractice occurring after July 24,
1975, is provided to the commissioner in the form prescribed by

the commissioner,
. History: 1975.c 37,79, 199;.1977 c. 131;.1983 2. 158; 1985 . 340; 1989 a 56

5. 259;'1989'a."187 s5. 14 to' 19, 29; 1989 a, 332; 1991 a, 214; 1993 a 473

‘Insurer is liable under (5) up to policy limits. Pauents Fundv. St. PaulIns. Co. 116
W (2d) 537, 342 NW (2d) 693 (1984)" .

. 655.24 Insurance policy forms. (1) No insurer may
enter into or issue any policy of health care liability insurance until
its policy form has been submitted to and approved by the com-
missioner under s. 631.20 (1). The filing of a policy form by any
insurer with the commissioner for approval shall constitute, on the
part of the insurer, a conclusive and unqualified acceptance of all
provisions- of this chapter, and an agreement by it to-be bound
hereby as-to-any policy issued by it to any health care provider.
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(1m) Notwithstanding sub. (1), the issuance of a policy of

health care liability insurance by an insuter to a health care pro-
vider. constitutes, on the part of the insurer, a conclusive and
unqualified acceptance of all of the provisions of this chapter, and
an agreement by it to be bound under the provisions of this chapter
as to any policy issued by it to a health care provider.

(2) Every policy issued under this chapter shall be deemed
conclusively to provide all of the following:

(a) That the insurer agrees to pay in full all of the followmg:

1. ‘Attorney fees and other costs incurred in the settlement or
defense of any claims.

2. Any settlement, arbitration award or judgment imposed
against the insured under this chapter up to the limits expressed in
s. 65523 (4), or the maximum liability limit for which the health
care provider is insured, whichever is greater.

3.~ Any portion or all of the interest, as determined by the
board of governors, on an amount recovered against the insured
under this ¢hapter for which the insured is liable under s. 807 .01
(4), 814.04 (4) or 815.05 (8).

(b) That any termination of the policy by cancellanon or nonre-
newal is niot effective as to patients claiming against those covered
by the policy unless the insured has been notified as provided in
sub.:(3) and's. 631.36, except that an insurer may cancel a health
care. provider’s policy under s. 631.36 (2) if the health cate pro-
vider-is no longer licensed to practice medicine or nursing,

(3) A netice of cancellation or nonrenewal that is required
under sub. (2) (b) issued to a health care provider who is a natural
person must inform the health care provider that his or her license
‘to practice medicine or nursing may be suspended or not renewed
if the health care provider has no insurance or insufficient insur-
ance. The insurer shall retain a copy of each notice issued under
sub. (2) (b) for not less than 10 years from the date of ma1lmg or
dellvexy of the notice and shall furnish a copy to the commissioner
upon request. .

. (4) The insurer shall, upon termination of a policy of health
care liability insurance issued under this chapter by cancellation
or nonrenewal, notify the commissioner of the termination.

" History: 1975 ¢ 37; 1977 ¢ 13151985 a 340; 1989 a. 187; 1991 a. 214

655.245 Insurance policy limitations. (1) No policy
of health care liability insurance may permit a health care provider
to reject any settlement agreed: upon between the claimant and the
insurer.

(2) A policy of health care llabglgty insurance may permit the
insurer to make payments for medical expenses prior to any déter-
mination of fault. Such payments are not an admission of fault.
Suchpayments may be deducted fromany judgment or arbitration
award, but shall not be repaid regardless of the ]udgment oraward.
Nothing in this subsection shall restrict the insurer’s right of com-

parative contribution or 1ndemmty in accordance with the laws of

this state. s
- History: 1975.¢.37.

655.25 Avallablllty and effectiveness for health care
liability insurance. (1) No policy of health care liability insur-
~ ance written under the provisions of s. 619.04 may be canceled or
nonrenewed except for nonpayment of premiums unless the
health care provxder s license is revoked by the appxopnate licens-
ing board. A health cate provider whose license is revoked shall
be permitted to buy out in cases of a claims—made policy.

History: 1975¢ 37 -

‘655.26 Reports_on claims paid. (1) In addition to any
information required by the.commissioner under s. 601.42, by the
15th day of each month, each insurer that writes health care liabil-
ity insurance in this state-and each self-insurer approved under s.
655.23 (3).(a) shall report the following information to the medi-
cal examining board.and the board of governors on each claim
paid.during the previous month for damages arlsmg out of the ren-
dering of health care services: .
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(a) The name and address of the policyholder or self-insured
entity and the name and address of any individual on whose behalf
the claim was paid.

(b) -The profession of the md1v1dua1 or the type of facility or
entity on whose behalf the claim was paid.

(c). The bealth care provider’s medical spec1a1ty, if the provider
is a physician. -

(d) A description of the injury, including its cause and severity.

(e) Whether the claim was paid as a result of a settlement, a
patients compensation panél award or a court award.

) 63) The amount of the payment.
() The number and amounts of any prev1ous claims paid by

the insurer or self—insurer for damages arising out of the rendering

of health care setvices by the insured, the self-insurer or the
employes of the insured or self-insurer. Only claims paid on or
after July 20, 1985, are required to be reported under this para-
graph.

(h) Any additional information requested by the medical
examining board or the board of governors.

(2) By the 15th day of each month, the board of governors

»shall; teport the information specified in sub. (1) to the medical

examining board for each claim paid by the fund during the previ-
ous month for damages arising out of the rendering of health care
services by a health care provider or an employe of a health care
provider.

(3) If more than one payment will be made on a claim, the first
repott filed under sub. (1) or (2) after the first payment is made on
the claim shall include the total amount of the award or settlement
and the projected schedule and amounts of payments.

(4) Any person who in good faith provides information to the
medical examining board or the board of governors under this sec-
tion is immune from civil liability for his or her acts or omissions

in providing such information.
History: 1985 a. 29, 340; 1989 a. 187; 1991 a. 214.

SUBCHAPTER IV
PATIENTS COMPENSATION FUND

. .655.27 Patients compensation fund. (1) FUND There
is created a patients comperisation fund for the purpose of paying
that-portion of a medical malpractice claim which is in excess.of
the limits expressedin s. 655.23 (4) or the maximum liability limit
for-which the health care provider is insured, whichever limit is
greater, paying future medical expense payments under s. 655.015

and paying:claims under sub. (1m).. The fund shall provide occur-

rence coverage for claims against health care providers that have
complied: with this chapter, and against employes of those health
care providers; -and for reasonable and necessary expenses
incurred in payment of claims and fund administrative expenses.
The coverage provided by the fund'shall begin July 1, 1975. The
fund shall not be liable for damages for injury or death caused by
an intentional crime, as defined under s. 939.12, committed by a
health care provider or an employe of a health: care provider,
whether or not the criminal conduct is the basis for a medical mal-

yx actlvv claim.

:(1m) ‘PEERREVIEW ACTIVITIES (a) The fund shall pay that por-
tio'n of'a claim described in par. (b) against a health care provider
that exceeds the limit expressed in s. 655.23 (4) or the maximum
liability limit for which the health care provxder is msuxed which-
ever limit.is greater.-

(b) - A health care provider who engages in the activities
described ins. 146.37 (1g) and (3) shall be liable for not more than
the limits expressed under s. 655.23 (4) or the maximum liability
limit for which the health care provider is insured, whichever limit
is greater, if he or.she is foynd to be liable under s. 146.37, and the
fund shall pay the excess amount, unless the health care provider
is found not to have acted in good faith during those activities and
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- the failure to act in good faith is found by the trier of fact, by clear
and convincing eviderice, to be both malicious and intentional.

(2) FUND ADMINISTRATION AND OPERATION. Management of

the fund shall be vested with the board of governors. The commis-
sioner shall either provide staff services necessary for the opera-
tion of the fund or, with the approval of the board of governors,
contract for all or part of these services. Such a contract is subject
to s. 16,765, but is otherwise exempt from subch. IV of ch. 16. The
commissioner shall adopt rules governing the procedures for cre-
ating and implementing these contracts before entering into the
contracts. At leéast annually, the contractor shall repott to the com-
missioner and to the board of governors regarding all expenses
incurred and subcontracting arrangements. If the board of gover-
nots approves, the contractor may hire legal counsel as needed to
provide staff services. The cost of contracting for staff services
shall be funded from the appropriation under s. 20.145 (2) (u).

(3) Fees (a) Assessment. Each health care provider shall pay
an annual assessment, which, subject to pars. (b) to (br), shall be
based on the following considerations:

1. Past and prospective loss and expense experience in differ-

ent types of practice.

2. The past and prospective loss and expense experience of

the fund.
2m. The loss and expense expet'lence of the individual health
care provider which resulted in the payment of money, from the

fund or other sources, for damages arising out of the rendering of

medical care by the health care provider or an employe of the
health care provider, except that an adjustment to a health care
provider’s fees may not be made under this subdivision prior to the
receipt of the recommendation of the patients compensation fund

peer review council under s. 655.275 (S5) (a) and the expiration of

the timé period provided, under s. 655.275 (7), for the health care
provider to comment or prior to the expiration. of the time period
under s. 655.275 (5) (a).

3. Risk factors for persons who are semiretired or part-time
professionals.

4. For a héalth care provider described.in s. 655. 002 (1) @),
(e) or (f), nsk factors and past and prospective loss and expense
experience attributable to employés of that health care provider
other than employes licensed as a physician or nurse anesthetist.

(am) Assessments for peer review council. The fund, a manda-
tory health care liability risk—sharing plan established under s.
619.04 and a private health care liability insurer shall be assessed,
as appropnate, feés sufficient to cover the costs of the patients
compensation fund peer review council, including costs of admin-
istration, for reviewing claims paid by the fund, plan arid insurer,
respectlvely, under s.-655.275 (5). The fees shall be set by the
commissioner by rule, after approval by the board of governors,
and shall be collected by the commissioner for deposit in the fund.
The costs. of the patients compensation fund peer review council
shall be funded from the appropriation under s. 20.145 (2) (um).
(b) Fees established. 1. The commissioner; after approval by

the board of governors, shiall by rule set the fees underpar. (a). The
rule shall provide that fees may be paid annually or in semiannual
or quartetly instalments. In addition to the prorated portion of the
ahnual fee, semiannuial and quarterly instalments shall include an
amount stifficient to cover interest not earned and administrative
costs incurred because the fees were not paid on an annual basis.
This patagraph does not impose liability on the board of governors
for payment of any part of a fund deficit

2. With respect to fees pald by physicians, the tule shall pro-
v1de for not more.than 4 payment classifications, based upon the
amount of surgery performed and the risk of diagnostic and theta-
peutic services provided or procedures performed. :

2m. In addition to the fees and payment classifications
described under subds. 1. and 2., the comniissioner, after approval
by the board of governors, may by rule establish a separate pay-
ment classification for physicians satisfying s. 655.002 (1) (b) and
a separate fee for nurse anesthetists satisfying s. 655.002 (1) (b)
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which take into account the loss experience of health care provid-
ers for whom Michigan is a principal place of practice.

(bg) Fee increase. 1. Every ruleunder par. (b) shall provide
for an automatic increase in a health care provider’s fees, except
as provided in subd. 2., if the loss and expense experience of the
fund and other sources with respect to the health care provider or
an employe of the health care provider exceeds either a number of
claims paid threshold or a dollar volume of claims paid threshold,
both as established in the rule. The rule shall specify applicable
amotnts of increase corresponding to the number of claims paid
and the dollar volume of awards in excess of the respective thresh-
olds.

2. The rule shall provide that the automatic increase does not
apply if the board of governors determines that the performance
of the patients compensation fund peer review council in making
recommendations under s. 655.275 (5) (a) adequately addresses
the consxderatxon set forth in par. (a) 2m.

(br) Limit on fees Every rule setting fees for a particular fiscal
yearunder par. (b) shall ensure that the fees assessed do not exceed
the greatest of the following:

1, The estimated total dollar amount of claims to be paid dur-
ing that particular fiscal year,

2. The fees assessed for the fiscal year preceding that particu-
lar fiscal year, adjusted by the commissioner of insurance to
reflect changes in the consumer price index for all urban consum-
ers, U.S. city average, for the medical care group, as determined
by the U.S. department of labor. ..

3. Two hundred percent of the total dollar amount disbursed
for claims during the calendar year precedirig that particular fiscal
year.

() Collection and deposit of fees. Fees under pars. (a) and )
and future medical expense payments specified for the fund by a
settlement, panel award or judgment entered into or rendered
before June 14, 1986, shall be collected by the commissioner for
deposit into the fund in a manner prescribed by the commissioner
by rule.

(d). Rule not effecnve, fees. If the rule establishing fees under
par. (b) does not take effect prior to June 2 of any fiscal year, the
commissioner may elect to collect fees as established for the pre-
vious fiscal year. If the commissioner so elects and the rule subse-
quently takes effect, the balance for the fiscal year shall be col-
lected or réfunded or the rémaining semiannual or quaxterly
mstalment payments shall be adjusted except the commissioner
may elect not to collect, refund or adjust for minimal amounts.

(¢) Podiatrist fees. The commissioner, after approval by the
board of governors, may by rule assess fees against podiatrists for
the purpose of paying the fund’s portion of medical malpractice
claims_and expenses tesulting from claims against podiatrists
based on occurrences before July 1, 1986.

(4) FUND ACCOUNTING AND AUDIT. (a) Moneys shall be with-
drawn from the fund by the commissioner only upon vouchers
approved and authorized by the board of governors.

(b) All books, records and audits of the fund shall be open to
the general public for reasonable inspection, with the exception of

conﬁdenual claims mformatlon

{c) Persons authorized to receive deposits, withdraw, issue

vouchers or otherwise disburse any fund moneys shall post a blan-
ket fidelity bond in an amount reasonably sufficient to protect
fund assets. The cost of such bond shall be paid from the fund

(d) Annually after the close of a fiscal year, the board of gover-
nors shall furnish a financial report to the commissioner. The
report shall be prepared in accordance with accepted accounting
procedures ‘and shall include the present value of all claims
reserves, including those for incutred but not reported claims as
determined by accepted actuarial principles, and such other infor-
mation as may be required by the commissioner. The board of
governors shall furnish an appropriate summary of this report to
all fund participants.
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(e) The board of governors shall submit a quarterly report to
the state investment board and the department of administration
projecting the future cash flow needs of the fund. The state invest-
ment board shall invest moneys held in the fund in investments
with maturities and liquidity that are appropriate for the needs of
the fund as reported by the board of governots in its quarterly
reports under this paragraph. All income derived from such
investments shall be credited to the fund.

® The board of governors shall submit a functional and prog-
ress report to the chief clerk of each house of the legislature, for
distribution to the appropriate standing committees under s.
13.172 (3), on or before March 1 of each year.

(&) The board of governors may cede reinsurance to an insurer
authorized to do business in this state under ch. 611, 613, 614 or
618 or pursue other loss funding management to preserve the sol-
vency and integrity of the fund, subject to approval by the com-
missioner. The comimissioner may presctibe controls over or
other conditions on-such use of reinsurance or other loss—funding
management mechanisms.

(5) CLAIMS PROCEDURES: (a) 1. Any person may file a claim
for damages arising out of the rendering of medical care or ser-
vices or participation in peer review activities under s. 146. 37
within this state against a health care prov1der or an employe of a
health carg provider. :A person filing a claim may recover from the
fund only if the health care provider or the employe of the health
care prov1der has coverage under the fund and the fund is named
as a party in the action

2. Any person may file an action for damages arising out of
the rendering of medical care or services or participation in peer
review activities under s. 146.37 outside this state against a health
care provider or an employe of a health care provider. A person
filing an action may recover from the fund only if the health care
provider or the employe of the health care prov1de1 has coverage

under the fund arid the fund is named as a party in the action, If

the rules of procedure of the jurisdiction in which the action is
brought do not permit naming the fund as a party, the person filing
the action may recover from the fund enly if the health care pro-
vider or the employe of the health care provider has coverage
under the fund and the fund is notified of the action within 60 days
of service of process on the health care provider or the employe
of the health care provider. The board of govemnors may extend
this time limit if it finds that enforcement of the time limit would
be prejudicial to the purposes of the fund and would benefit nei-
ther insureds nor claimants.
3. If, after reviewing the facts upon whlch the claim or action
is based, it appedrs reasonably probable that damages paid will
exceed the limitsins. 655.23 (4), the fund may appear and actively
defend itself wherni named as a party in an action against a health
care provider, or an employe of a health cate provider, that has
coverage under the fund. In such action, thie fund may retain coun-
sel and pay out of the fund attorney fees and expenses including
court costs inicurred in defending the fund. The attorney or law
firm retained to defend the fund shall not be retained or employed
by the boatd of governors to perform legal services for the board
of governors other than those directly connected with the fund
Any judgment affecting the fund may be appealed as pzov.uw by
" law. The fund may not be required to file any undertaking in any
judicial action, proceeding or appeal.
(b) 1t shall be the responsibility of the insurer or self-insurer
pxov1dmg insurance or self-insurance for a health care provider

who is also covered by the fund to provide an adequate defense of

the fund on any claim filed that may potentially affect the fund
with respect to such insurance contract or self-insurance contract.
The insurer or self—insurer shall act in good faith and in a fiduciary
relationship with respect to any claim affecting the fund. No
settlement exceeding an amount which could require payment by
the fund may be agreed to unless approved by the board of gover-
nors. :
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{c) Itshallbe the responsibility of any health care provider with
a cash or surety bond in effect under s. 655.23 (3) (d) to provide
an adequate defense of the fund on any malpractice claim filed or
any claim filed under sub. (1m) that may potentially affect the
fund. The health care provider shall act in good faith and in a fidu-
ciary relationship with respect to any claim affecting the fund. No
settlement exceeding an amount which could require payment by
the fund may be agreed to unless approved by the board of gover-
nors:

(d) A person who has recovered a final judgment or a settle-
ment approved by the board of governors against a health care
provider, or an efiploye of a health care ‘provider, that has cover-
age under the fund may file a claim with the board of governors
to recover that portion of such judgment or settiement whichis in
excess of the limits in 8. 655.23 (4) or the max1mum'11ab111ty limit
for which the health care provider is insured, whichever limit is
greater. In the event the fund incurs liability exceeding
$1,000,000 to any person under a single claim as the result of a
settlement, panel award or judgment entered into or rendered
under this chapter before June 14, 1986, the fund shall pay not
more than $500,000. per year. - Payments shall be made from
money collected and paid into the fund under sub. (3) and from
interest earned thereon. For claims subject to the $500,000 limit,

‘payments shall be made until the claim has been paid in full, and

any attorney fees in connection with such claim shall be similarly
prorated. Payment of not more than $500,000 per year includes
direct or indirect payment or commitment of moneys to or on
behalf of any person under a single ¢laim by any funding mecha-
nism.. No interest may be paid by the fund on the unpaid portion
of any claim filed under this paragraph, except as provided under
s. 807.01 (4), 814. 04 (4) or 815.05 (8).

(e) Claims filed against the fund shall be paid in the order
received within 90 days after filing unless appealed by the fund.
If the amounts in the fund are not sufficient to pay all of the claims,
claims received after the funds are exhausted shall be immediately
payable the followmg year in the order in which they were
received.

(6) INTEGRITY OF FUND The fund shall be held in trust for the
purposes of this chapter and may not be used for purposes other
than those of this chapter.

_ {7)" ACTIONS AGAINST INSURERS, SELF-INSURERS OR PROVIDERS.
The board of governors may bring an action against an insurer,
self-insurer or health cate provider for failure to act in good faith
orbreach of fiduciary responsibility under sub. (5) (b) or (c).
History: 1975 ¢. 37,79, 199; 1977 ¢. 29, 131; 1979 c. 34, 194; 1981 <. 20; 1983

a 27,158;1985a 340;1987a 27,186,247,399;1989a 102,187,332;1991a.214,
315; 1993 a 473. )

655.275 Patients compensation fund peer review
council. (1) DErNITION In this section, “council” means the
patients compensation fund peer. review council.

(2) APPOINTMENT The board of governors shall appoint the
members of the council, Section 15.09, excepts. 15.09 (4) and (8),
does not apply to thé council. The board of governors shall desig-
nate the chairperson, vice chairperson and secretary of the council
and the terms to be served by council members. The council shall
consist of 5 persons, not more than 3 of whom are physicians who
are actively engaged in the practice of medicine in this state. The
chairperson shall be a physician and shall serve as an ex officio
nonvoting member of the medical examining board

(3) MEeTINGS. The council shall meet at the call of the chair-
person of the board of governots or the chairperson of the council.
The council shall meet at the location determined by the person
calling the meeting.

(4) Reports. The council shall submit to the chairperson of
the:board. of governors, upon request of the chairperson but not
thore often than annually, a report on the operation of the council.

(5) Dutiss. (a) The council shall review, within one year of
the date of first payment on the claim, each claim that is paid by
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the fund, a mandatory health care liability risk—sharing plan estab-
lished under s. 619.04, a private health care liability insurer or a
self-insurer for. damages arising out of the rendering of medical
care by ahealth care provider or an employe of the health care pro-
vider and shall make recominendations to all of the following:

- 1. The commissioner and the board of governors regarding
any adjustments to be made, under s. 655.27 (3) (a) 2m., to fund
fees assessed against the health care provider, based on the paid
claim.

2. The commissioner and the board of governors regarding
any adjustments to-be made, under s. 619.04 (5) (b), to premiums
assessed against a physician under a mandatory health care liabil-
ity risk—sharing plan established under s. 619.04, based on the
paid claim.

3. A private health care liability insurer regarding adjust-
ments to premiums assessed against a physician covered by pri-
vate insurance, based on the paid claim, if requested by the private
insurer.

(b) Indeveloping recommendatlons under par. (a), the council
may consult with any person and shall consult with the following:

1. If aclaim was paid for damages arising out of the rendering
of care by a physician, with at least one physician from the area
of medical specialty of the physician who rendered the care and

with at least one physician fiom the area of medical specialty of

the medical procedure involved, if the specialty area of the proce-
dure is different than the specialty area of the physxcxan who ren-
dered the care.
- 2. If aclaim was paid for damages arising out of the rendering
‘of care by a nurse anesthetist, with at least one nurse anesthetist.
(6) FEEs. Fees sufficient to cover the council’s costs, includ-
ing costs of administration, shall be collected under s. 655.27 (3)
(am).

(7) NotICE OF RECOMMENDATION The council shall notify the
affected health care provider, in writing, of its recommendations
to the commissioner, the board of governors or a private insurer
made under sub. (5). The notice shall inform the health care pro-
vider that the health care provider may submit written comments
on the council’s recommendations to the commissioner, the board

of governors or the private insurer within a reasonable period of

time specified in the notice.

(8) PATIENT RECORDS. The council may obtain any informa-
tion relating to any claim it reviews under this section that is in the
possession-of the commissioner or the board of governors. The
council shall keep patient health care information conﬁdentlal as
required by s. 146.82 (2) (b).

(9) ImMuNITY Members of the council and persons consultmg
with the council under sub. (5) (b) are immune from civil liability
for acts or omissions while performing their duties under this sec-
tion...

(1 0) MEMBERS’ AND CONSULTANTS' EXPENSES Any person
serving on the council and any person consulting with the council
under sub. (5) (b) shall be paid $50 for each day’s actual attend-
ance. at council meetings, plus actual and necessary travel

expenses..
Hlstory' 1985 a. 340; 1989a 187, 1991 a. 214, 315.

- SUBCHAPTER VI
MEDIATION SYSTEM

655.42- Establishment of mediation system.
(1) LEGISLATIVE INTENT. The legislature intends that the media-
tion system provide the persons under sub. (2) with an informal,
inexpensive and expedient means for resolving disputes without
litigation-and intends that the director of state courts administer
the mediation system accordingly. -

(2) MEDIATION SYSTEM. The director of state courts shall
establish a mediation system complying with this subchapter not
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later than September 1, 1986. The mediation system shall consist

of mediation panels that assist in the resolution of disputes,

regarding medical malpractice, between patients, their represent-

atives, spouses, parents or children and health care providers.
History: 1985 a 340 1989a 187s.28 .

655.43 _Mediation reqwrement. The claimant and all
respondents named in a request for mediation filed unders. 655.44
or 655.445 shall participate in mediation under this subchapter.

Hlstory 1985a. 340

655.44 Request for mediation prior to court action.
(1) REQUEST AND FEE Beginning September 1, 1986, any person
listed in s. 655.007 having a claim or a derivative claim under this
chapter for bodily injury or death because of a tort or breach of
contract based on professional services rendered or that should
have been rendered by a health care provider may file a request for
mediation and shall pay the fee under s. 655.54.

(2) CoNTENT OF REQUEST . The request for mediation shall be
in writing and shall include all of the following information:

. - -(a). The claimant’s name and city, village or town, county and

state of residence.

(b) The name of the patient.

“(c) The name and address of the health care provider alleged
to have been negligent in treating the patient.

(d) The condition or disease for which the héalth care provider
was treating the patient when the alleged neghgence occurred and
the dates of treatment.

(e) Abrief description of theinjury alleged to have been caused
by'the health care provider’s negligence. -

(3) DELIVERY OR REGISTERED MAIL. The request for mediation
shall be delivered in person or sent by reglstered mail to the direc-
tor of state courts.

(4) STATUTE OF LIMITATIONS. Any applicable statute of limita-
tions is tolled on the date the director of state courts receives the
request for mediation if delivered in person or on the date of mail-
ing if sent by registered mail. The statute remains tolled until 30
days after the last day of the mediation period under s. 655 465 (7).

(5). NO COURT ACTION COMMENCED BEFORE MEDIATION. Except
as provided in s..655.445, no court action may be commenced
unless arequest for mediation has been filed under this section and
until the expiration of the mediation penod under s. 655.465 (7).

(6) NOTICE OF COURT ACTION TO DIRECTOR OF STATE COURTS.
A clairtiant who files a request for mediation under this section and
who commences a court action after the expiration of the media-
tion' period under s. 655.465 (7) shall send notice of the court

‘action by ‘1st class mail to the director of state couxts

History: 1985 a'340; 19892, 187 5. 28

- Request for mediation of claim naming only one doctor did not toll statute of limi-
tatlons applicable to claims against doctors not named in mediation request. Dipple
v. Wis. Patients Comp Fund, 161'W (2d) 854, 468 NW (2d) 789 (Ct. App. 1991)

Delivery of mediation request by regular mail is not determinative of the validity
of the request.. Geisel v Odulio, 807 F Supp: 500 (1992). -

Failure to name patient compensation fund in the mediation request did not exempt
the fund from the tolling of the statute of hmxtatlons under sub (4) Geiselv Odulio,
807 F Supp 500 (1992)

' 655. 445 Request for medlatlon in conjunctlon with

reteliTa a c-\ TION. REATT
vUUIL awvs

M
‘l’ COMMENCING ACTION, REQUEST AND FEE

‘Beginning September 1, 1986, any person listed in s. 655.007 hav-

ing a claim or a derivative claim under this chapter for bodily
injury or death because of a tort or breach of contract based on pro-
fessional services rendered or that should have been rendered by
a health care provider shall, within 15 days after the date of filing
an action in court, file a request for mediation. The request shall
be prepared and delivered in person or sent by registered mail to
the director of state courts, in the form and manner required under
s. 655.44.(2) and (3), together with a notice that a court action has
been commenced and the fee under s. 655.54 shall be paid.

- (2) SCHEDULING - All time periods under s. 802.10 (2) and (3)
(a) and (b) are tolled on the date of filing the court action. The time
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periods remain tolled until the explratxon of the medlatlon period
under's. 655.465 (7):

(3) NO COURT PROCEEDINGS BEFORE MEDIATION For actions
filed under sub. (1), no discovery may be made and no trial, pre-
trial conference or scheduling conference may be held unt11 the
expiratioti of the mediation period under s..655.465 (7). -

History: 1985 a. 340; 1989a. 1875 28

655.45 Reports to licensing bodies. (1) For the quar-
ter beginning on July 1, 1986, and for each quarter thereafter, the
director of state courts shall file reports complying with sub. (2)
with the medical examining board, the physical therapists affili-
ated credentialing board, the board of nursing and the department,
respectively, regarding health care provxders licensed by the
respective bodies.

(1m) For the quarter begmmng on Iuly 1, 1995 and for each
quarter thereafter until the quarter ending June 30, 1999, the direc-
_tor of state courts shall file reports complying with sub. (2) with
the dietitians affiliated credentialing board regarding health care
providers certified by the dietitians affiliated credentialing board.

(2) The reports under sub. (1) shall set forth all of the follow-
in

§OTE Sub. (2) (intro.) is aménded eff. 7-1-95 by 1993 Wis. Act 443 to read:

(2) (intro.) The reports under sub. (1) or; if requmd, undersub. (lm), shall set
forth all of the following::

(a) The names of all héalth care providers who are named as
defendants in court actions of which:the director of state courts
receives notlce undet S. 655 44 (6) or 655.445 (1) during the quar-
‘ter. :

“(b) Whethet any court action of which the director of state
courts received notice under s. 655.44 (6) or 655.445 (1) was dis-
posed of by settlement, compromise, stipulation agreement, dis-

missal‘default or judgment during the quarter and the amount of

the settlement or award to the claimant, if any, to the extent the
director of state courts has any of the information undex this paxa-

graph. . o
History: 1985 a. 340; 1989a 187 5. 28; 1993 a.107, 443

655.455 Notlce to health care prowders. The director
of state courts shall serve notice of a request for mediation upon
all health care providers named in the request, at the respective
addresses provided in the request, by registered mail within 7 days
after the director of state courts receives the request if delivered
in person or within 10 days after the date of mailing of the request
to the director of state courts if sent by registered mail.

History: 1985 a. 340; 1989 a 1875 28.

15-day time limit for filing request for mediation after commencement of court
action is directory, rather than mandatory. Eby v. Kozarek, 153 W (2d) 75, 450 NW
(2d) 249 (1990)

655.465 Mediation panels; mediation period.
(1) MEDIATION PANEL FOR DISPUTE. The director of state courts
shall appoint the members of a mediation panel under sub. (2) and
send notice to the claimant and all respondents by registered mail.
The notice shall inform the claimant and all respondents of the
names of the persons appointed to the mediation panel and the
date, time and place of the mediation session. The director of state
courts may change the date, time or place of the mediation session
as necessary to accommodate thie parties, subject to the require-

ment that the mediation session be held before the expiration of

the mediation period under sub. (7).
(2) APPOINTMENT OF MEDIATORS Each mediation panel shall

consist of the following members appointed by the director of

state courts:

(a) One public member who is nejther an attorney nor a health
care provider and who is selected from a list of public member
mediators prepared every 2 years, or more frequently upon
request of the director of state courts, by the governor or, if any
person resigns or is unable to serve as a public member mediator,
from a list of alternates prepared by the director of state courts.

(b) One attorney who is licensed to practice law in this state.
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(c) One health care provider as follows:

1. Except as provided in subds. 4. and 5., if all respondents
named in the réquest for mediation are physxclans, a physician
who is licensed to practice in this state and who is selected from
a list prepared by a statewide organization of physicians desig-
nated by the director of state courts.

-.2. Bxcept as provided in subds. 4. and 5., if none of the respon-
dents named in'the request for mediation is-a physician, a health
care provider who is licensed to practice in this state in the same
health care field as the respondent and who is selected from a list
prepared by the department or the examining beard or affiliated
credentialing board that regulates health care providers in that

health care field.

- 3. -Except as provided in subds. 4. and 5., if more than one
xespondent is named in the request for mediation at least one of
whom is a physmlan and at Jeast one of whom is not, a health care

provider who is licensed to practice in this state and who is

selected from the list under subd. 1. or 2., as determmed by the
director of state courts.
4. If the director of state courts determines that a list under

subd. 1. or2. isinadequate to permit the selection of an appropriate

health care provider, a health care provider who is licensed to
practice in this state and who is selected from an additional list pre-
pared by the director of state courts.

5. If the director of state courts determines that lists under
subds. 1.-or 2, and 4. are inadequate to permit the selection of an
appropriate health care provider for a particular dispute, a health
care provider who is licensed to practice in this state and who is
selected by the director of state courts.

(3) FILLING VACANCIES - If a petson appointed to a mediation
panel under sub. (1) resigns from or is unable to serve on the medi-
ation panel, the director of state courts shall appoint a replacement
selected in the same manner as the-predecessor appointee.

(4) CONFLICT OF INTEREST. No person may serve on a media-
tion panel if the person has a professional or personal interest in
the dispute,

(5) CompeNnsaTION. Each mediator shall be compensated
$150 plus actual and necessary expenses for each day of media-
tion conducted. Compensation and expenses shall be paid out of
the appropriation under s. 20.680 (2) (gm) upon such authoriza-
tions as the director of state courts may prescribe.

(6) IMMUNITY AND PRESUMPTION OF GOOD FAITH (2) A media-
tor is immune from civil liability for any good faith act or omission
within the scope of the mediator’s performance of his or her pow-
ers and duties under this subchapter.

(b) Itis presumed that every act or omission under par. (a) is
a good faith act or omission. This presumption may be overcome
only by clear and convincing evidence.

(7) MepiaTiON PERIOD. The period for mediation shall expire
90 days after the director of state courts receives a request for
mediation if delivered in person or within 93 days after the date
of mailing of the request to the director of state coutts if sent by
registered mail, or within a longer period agreed to by the claimant
and all respondents and specified by them in writing for purposes

of applying ss. 655.44 (4) and (5) and 655.445 (3).

History: 1985 a. 340; 1989 a 187 s. 28; 1989 a. 359; 1993 a. 107

Claimant’s failure to participate in mediation within 90--day petiod under (7) does
not require dismissal; court may determine appropriate sanction. Schulz v. Nienhuis,
152 W (2d) 434, 448 NW (2d) 655 (1989).

Completion of mediation within period under (7) isn’t jurisdictional prerequisite
for maintenance of medical malpractice suit. Bertorello v St. Joseph’s Hosp. of
Marshfield, 685 F Supp. 192 (W. D. Wis. 1988)

655.54 Filing fee. Requests for mediation filed with the
director of state courts are subject to a filing fee of $11. The filing
fee shall be paid into the mediation fund under s. 655.68.

History: 1985 a 340; 1989 a. 187 5. 28

655.58 Mediation procedure. (1) No RECORD. Media-
tion shall be conducted without a stenographic record or any other
transcript.
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(2) NO ExaMS, SUBPOENAS, OATHS. No physical examinations
or production of records may be ordered, no witnesses may be
subpoenaed and no oaths may be administered in mediation,
whether by a mediation panel or member thereof or as a result of
application to a court by any person.

(3) NO EXPERT WITNESSES; PANEL CONSULTANTS PERMIT'IED (a)
Except as provided in par. (b);, no expert witnesses, opinions or
reports may be submitted or, otherwise used in mediation

(b)- The mediation panel or any member thereof may consult
with any expert, and upon authorization of the director of state
courts fmay conipensate the expert from the appropnatlon under
$.20.680 (2) (qm).

(4) PATIENT RECORDS CONFIDENTIAL EXCEPT O PARTIES. All
patient health care records in the possession of a mediation panel
shall be kept confidential by all members of the mediation panel
and all other- persons participating-in ‘meédiation. Every person
part1c1patmg in'mediation shall make available to one another and
all members of the mediation panel all patient health care records
of the patient named in the request for mediation that arein the per-
son’s possession:

(5) COUNSEL PERMITTED. Any person partlcxpatmg in media-
tion may be represented by counsel authonzed to act for his or her

respeéctive client:
Hlstmy 19SSa 340, 1989 a 187s 28.

655 61" Fundlng (1) The medlatlon fund CIeated under s.
655.68 shall be financed from fees charged to health care provid-
ers.. The director of state courts shall, by February -1 annually,
determine the revenues needed for the oper'atio'n of the mediation

'system during the'succeeding fiscal year and inform the'board of

-governors - of that amount.. The director of state courts shall also
inform the board of governors of the number of requests for medi-
ation involving each-type of health. care provider set out in s.
655.002 for the most recent fiscal year for which statistics are
available. The board of governors shall, by rule, set fees to charge
health care providers at a level sufficient to prov1de the necessary
revenue. ~
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- (1m). Notwithstanding sub. (1), the board of governors may
exempt any type of health care provider set out in s. 655.002 from
payment of the annual fee based on a low number of requests for
mediation involving that type of health care provider.

(2) - The annual fees under sub. (1) shall be collected in a man-
ner prescribed by rule of the commissioner, The commissioner
shall pay all money collected under sub. (1) into the mediation

fund created under s. 655.68.
“History::1985 a340; 1989 a.187; 1991.a, 214, -

- SUBCHAPTER VII
- MEDIATION FUND

655. 68 Mediation fund. (1) CreatioN. There is created

a medlatlon fund to pay the administrative expenses of the media-
tlon system created under subch. V1.

(2) ADMINISTRATION AND OPERATION. Management of the
mediation fund is vested with the dlrectox of state courts.

(3) Fees The mediation fund is fmanced from fees generated
under ss. 655.54 and 655.61. '

(4). ACCOUNTING AND FINANCIAL REPORIS. _(a) Any person
authonzed to receive deposits, withdraw moneys, issue vouchers
or otherwise disburse mediation fund moneys shall post a blanket
fidelity-bond in an amount reasonably sufficientto protect media-
tion fundassets.. The cost of the bond shall be pald from the media-
tion fund. .

(b) The state investment board shall invest money held in the
mediation fund in short-term, fixed-return, interest-bearing
investments. - All income derived fxom these mvestments returns
to the mediation fund.

(c):On or before March 1 annually, the dnector of state courts
shall submit a report on the operation of the mediation system and
on the status of the mediation fund to the chief clerk of each house
of the legislature, for distribution to the appropriate standmg com-

mittees under s. 13.172 (3).
History: 1985 a. 340; 1987 a 186; 1989 a. 187 . 28; 1991 a. 214,




	93Stat0655.pdf 

