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809 .40 Rule (Applicability) .

809.01 Rule (Definitions). In this chapter :
(1) "Appeal" means a review in an appellate court by appeal

or writ of error authorized by law of a,judgment or order of a cir-
cuit court .

(2) "Appellant" means a person who files a notice of appeal ..
(3) "Co-appellant" means a person who files a notice of

appeal in an action or proceeding in which a notice of appeal has
previously been filed by another person and whose interests are
not adverse to that person..

(4) "Court" means the court of'appeals oil if the appeal or other
proceeding is in the supreme court, the supreme court ..

(5) "Cross-appellant" means a respondent who files a notice
of cross-appeal ;

(5d) "Monospaced font" means a font in which each character
uses an equal amount of horizontal space . .

(5g) "Proportional font" means a font in which the horizontal
space used by a character varies .

(6) "Respondent" means a person adverse to the appellant or
co-appellant . .

(8) "Serif font" means a font that has short ornaments or bars
at the upper and lower ends of'the main strokes of'the characters .

(8m) "Sixty characters per full line" means the length of a
nonindented line of 13 point proportional serif' font characters
determined by using a line composed of a repeating string of low-
eicase characters in alphabetical or'der' ..

809 .10 Rule (Initiating the appeal) . (1) NOTICE OF
APPEAL (a) Filing .. A person shall initiate an appeal by filing a
notice of appeal with the clerk of the trial court in which the judg-
ment or order appealed from was entered and shall specify in the
notice of appeal the judgment or order appealed from, whether the
appeal is in one of the types of cases specified in s . 752..31(2), and

SUBCHAPTERI

DEFINITIONS

(12) "Word" means a group consisting of one or more alpha-
betical characters with a space or punctuation mark preceding and
succeeding the group..
History : Sup . Ct Order, 83 W (2d) xiii (1978) ; 1977 c . 449 ; Sup . Ct Order No

93-20, 1'79 W (2d) xxv
Judicial Council Committee's Note, 1978 : The definitions reflect some of the

changes incorporated into the roles . The term "appeal" applies both to an appeal
authorized by statute and the w r it of error guaranteed by Section 21 of A rticle I of the
Constitution The objective of these rules is to provide the same procedure for appeals
and writs of error . Historically, the review authorized by a wnt of error was limited
to questions of law, while both the law and the facts could be reviewed on appeal .
The Wisconsin Supreme Court does not distinguish between its power in appeals and
in writs of error Although under the former' procedure appeals were normally used
in civil cases and wr its of error in criminal cases, the only differences between them
were in nomenclature and method of initiating the review process Ibereisnoleason
to retain the formalistic differences between them.

The definitions of the patties to the appeal are intended to change the former stat-
ute, section 817 10, under which the patty first appealing was the appellant, and all
other parries were respondents . This often resulted in a party with interests identical
to the appellant being labeled a respondent, while two parties opposed to each other
were both labeled respondents . Under this section the party first appealing is the
appellant, parties appealing from the same judgment or order not opposed to the
appellant are co-appellants, and parties adverse to the appellant or co-appellant are
respondents. The terms "plaintiff in error" and "defendant in error" previously used
in connection with writs of error are no longer used . [Re Order effective July i, 19781
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Sub: (2) (a) provides that appellants whose interests are substantially identical may
proceed jointlyy or separately See Rule 3 (b), Federal Rules of Appellate Procedure
(FRA P ) If they do not wish to proceed jointly, or their interests ate not the same, or
if they are challenging from the same judgment or order, the subsequent appeal
should be docketed with the first appeal, but the second person appealing has the same
procedural rights, such as filing of briefs, as the first appellant. The respondent has
separate briefing rights as to each appellant and co-appellant filing a separate brief .
It is anticipated under this section that all appeals arising out of the same case filed
within the same appeal period will be considered in a single appeal and not be treated
as separate cases in the Court of Appeals.
Sub .: (2) (b) The respondent who desires to challenge a judgment or order must

file a notice of cross-appear Notices of review are abolished„ Under former s .
817 . .12, it was very difficult to ascertain when anonce ofreview or cross-appeal was
appropriate. Requiring a notice ofcross-appeal in each instance eliminates this con-
fusion The respondent is given a minimum of 30 days after the filing of the notice
of appeal to determine whether to file across-appeal . As was the case under former
s 817 12, a respondent loses the right to cross-appeal if the cross-appeal is not filed
within the specified time
Sub. . (3) Appeals from judgments or orders in separate cases in the trial court ate

docketed as separate appeals in the Court of Appeals . If appropriate, these cases can
be consolidated after docketing by order of the Court of Appeals . Rule 3 (b), FRAP..
Sub . (4) The provision of former s . 817 34 that an appeal from a final judgment

br ings before the court for review all of the p rior orders entered in the case is contin-
ued . This does not apply, however, to any prior final order or judgment which could
have been appealed as of right under' s 808 .03 (1) . Thus a judgment dismissing a
codefendant from a case must be appealed immediately and cannot be reviewed when
judgment is tendered on the plaintiff's claim against the other defendants . Nonfinal
orders and judgments that are appealed and ruled upon by the Court of Appeals ate,
of coarse, not subject to further review upon appeal of the final judgment . This sec-
tion is also limited to those orders made in favor of the named respondents to prevent
the possibility of the court reviewing an order in favor of a person not a patty to the
appeal : .

A change is made in prior law in that an interlocutory judgment, Rule 806 .01 (2),
wh ich previously must have been appealed within the statutory period from the entry
of the interlocutory judgment, Richter v . Standard Manufacturing Co, 224 Wis . . 121,
27 1 N.W. 14 (1937), is now reviewable by the Court of Appeals upon an appeal of
the final judgment, The objective is to have only one appeal in each case, absent
unusual circumstances which would justify an appeal from a nonfinal order under s
808 03 (2). [Re Order effective July 1, 19781

Judicial Council Committee's Note, 1981 : To facilitate the efficient administra-
tion ofappeals by the court of appeals ; sub. . (1) (a)is amended to require that the notice
of appeal state whether the appeal is in one of the types of cases specified ins 75231
(2). . [Re Order effective :Jan . 1, 1982]

Appeal from judgment "and all intermediate orders" brought before the court only
prior nonappealable orders under (4) Northridge Bank v . Community Eye Care Cen-
ter, 91 W (2d) 298, 282 NW (2d) 632 (Ct. App . 1979) .

Where appeal is pending, matters not directly concerned with appeal but related
to case ate still properly within trial court's jurisdiction . In Matter of Trust Estate of
Schaefer, 91 W (2d) 360, 283 NW (2d) 410 (Ct App 1979)

Date of filing stamped on notice of appeal is not conclusive as to date of filing .
Boston Old Colony Inss v InYL Rectifier Corp 91 W (2d) 813, 284 NW (2d) 93
(1979).,

Court had jurisdiction to heat appeal from nonfinal order where judgment was
entered later and notice of appeal sufficiently identified "what is appealed from"
State v Ascencio ; 92 W (2d) 822, 285 NW (2d) 910 (Ct App 1979)

Respondent was allowed to challenge trial court order denying motion for sum-
mary judgment despite failure to file notice of cross-appeal.. Auric v . Continental
Cas Co 111 W (2d) 507,331 NW (2d) 325 (1983),

Service of notice of appeal on opposing parties is not necessary to confer jutisdic-
uon on court of appeals Rhyner v Sauk County, 118 W (2d) 324,348 NW (2d) 588
(Gt App 1984) .

See note to 808 03, citing In re Marriage of Hengel v. Henge1,120. W (2d) 522,355
NW (2d) 846 (Cf App .. 1984)

Failure to submit docketing fee within time specified for filing notice of appeal
does not deprive court of jurisdiction ; notice of appeal, not docketing fee, vests court
with jurisdiction boughs v. Dewey, 147 W (2d) 328,433 NW (2d) 243 (1989) .

Federal prohibition against stacking cross-appeals is not applicable under (2) (b);
time limits under (1) (b) are jurisdictional and may not be extended, Estateof'Donnell
v. Milwaukee, 160 W (2d) 529,466 NW (2d) 670 (Ct App 1991). .
Mec hanics of'making an appeal in the court of appeals F'elsenthal, WBB October

1981 .. .
Appellate review : Choosing and shaping the proper standard L.eavell, WBB Apr

1987.
Changing standards of review, LeavelL WBB May 198'7 .

809 .105 Appeals in proceedings related to parental
consent prior to pe rformance of abortion . (1) APPLICA-
BILITY This section applies to thee appeal of an order under s .
48.375 (7) and supersedes all inconsistent provisions of this chap-
ter .

(2) INITIATING AN APPEAL . : Only a minor may initiate an appeal
under this section :; The minor shall initiate the appeal by filing, or
by a member of'the clergy filing on the minor's behalf', a notice of
appeal with the clerk of'the trial court in which the order appealed
from was entered and shall specify in the notice of appeal the order
appealed from . At the same time, the minor or' member of the
clergy shall notify the court of`appeals of'the filing of'the appeal

whether the appeal is one of'those to be given preference in the cir-
cuitcourt orcourt of appeals pursuant to statute.. The person at the
same time shall notify the court of appeals of the filing of the
appeal by sending a copy of the notice of'appeal to the clerk of'the
court.. The personn shall also send the court of appeals an original
and one copy of a completed docketing statement on a form pre-
scribed by the court of appeals, The statement shall accompany
the court of appeals' copy of'the notice of'appeal . The person shall
also send a copy of'the completed docketing statement to oppos-
ing counsel Docketing statements need not be filed in criminal
cases or in cases in which a. party appeals pro se

(b) Time, for filing, The notice of appeal must be filed within
the time specified by law The filing of 'a timely notice of appeal
is necessary to give the court jurisdiction over the appeal

(2) MULTIPLEAPPEALS (a) Jointandc0-appeadS. If '2 or more
persons are each entitled; to appeall from the same judgment or
order entered in the same action or proceeding in the trial court and
their interests are such as to make .,joinder practicable,, they may
file a ;joint notice of appeal or may,, after filing separate notices of
appeal, proceed as a single appellan t If the persons do not file a
joint appeal or elect to proceed as a single appellant, or if their
interests are such as to make joinder impracticable, they shall pro-
ceed as appellant and co-appellant, with each co-appellant to
have the same procedural rights and obligations as the appellant

(b) Cross-appeal. . A respondent who seeks a modification of
the judgment or order appealed from or of`another judgment or
order entered in the same action or proceeding shall file a notice
of'cross-appeal within the period established by law for the filing
of a notice of appeal, or 30 days after the filing of a notice of
appeal, whichever is later, Across-appellant has the same rights
and obligations as an appellant under this chapter.

(3) CONSOLIDATED APPEALS IN SEPARATE CASES„ The COUTt ri18y
consolidate sepal ate appeals in separate actions or proceedings in
the trial court upon its own motion, motion of 'a party, or stipula-
tion of the parties . .

(4) MATTERS REVIEWABLE; An appeal from 1 final judgment or
final order brings before the court all prior nonfinal,judgments,
orders and rulings adverse to the appellant and favorable to the
respondent made in the action or proceeding not previously
appealed and ruled upon

History: Sup . Ct Order; 83 W (2d) xiii (1978); Sup.. . Ct . Order, 104 W (2d) xi
( 19 8 1 ); 198 1 c . . 390 s 252 ; Sup . Ct Order, 123 W (2d) xix (1 985 ) ; Sup . Ct. Order,
131 W(2d) xd(19 86); 1987 a, 403 ; Sup Ct Order, 161 W (2 d) xiii (1991) ; Sup . .. Ct
Order No 93-19, 1 79 W (2d) xxiii.

Cross-references: Statutes requiring pr efer en ce [unde r (1) (a)] in clude ss, 9. 01
(9) (c), 9 ( 4) (c), 30 .3 0 (3) (c), 6 2, 50 (2 1 ) ; 66. .014 ..(7) (b), 66 .0 2 1 (10 ),(b ), 66 . 05
(2) (b ) and (3), 70 47 (13) and ( 16) (a),'70 85 (1), 78 72, 87. . 16, 103 59, 2272 5 and
22726

Sees 767 15 (2) for appeals i nvolvi ng child s upport and main te nan ce.
Court of Appeals Note, 1986 : Sub ( 1 ) (a) is amended to require appellants to fil e

a docketingstatement in the court of app eal s o n a form presc r ib e d by the court at the
time the no tice of appe al is f i le d in the tri al court The doc ketin g sta tement will pro-
vide the court with information for its ex pedited appeals progra m pu r s uant to s.
80 9. 17 a nd the rules and procedures set forth in Se cti on VII, Expedited Appeal s, of
the Court of Appe al s Internal Operating Procedures (amended Match 1 , 1986) .
Docke ting statement forms are available in the offices of clerks of the circuit cou rts
[ Re Order effective January 1, 1 987)
Judicial Council Committee's Note, 1978 : Sub . ( 1 ) (a) establishes the same pro-

cedure cedure fox initiating a review by the . C ourt o f Appeal s whether it be the s tatutory
appeal or constitutional wr i t of err or, B oth are beg un by filing a noti c e of appeal in
the `u3HiCGuii.' .SOi. Cvuiai vv'8 ;;8 :i' lit v^i Ciav^: .
fr om the Supre me C ourt and then file it in the trial court at his lei su re i s eliminated.
It is impor tan t t o recognize th a t the tight to seek re view by wr it of error as establishe d
by theConstitution is not abolished, but the procedure for seekin"g that review ismade
uniform with th at for filing an appeal.
The second se ntence of s ub . (1 ) ( b) is desig ned to chang e the law as declared in

former s: 8 17:.11 (4), and the decisions of the Supreme Court interpreting former s .
269 59 ( 1 ), under whi ch the Supreme Co urt was vested wi th s ubjec t matter juiisdic-
non when an appealable order was entered Under former s 8.1 ' 7 .. 11 . (4 ), the no ti ce
of appeal was necessary o nly to c onfer person al jur isdiction whic h c ould have been
waived . The court ofte n h ad t o d ecide whe ther the res pondent by s ome co nduct, s uch
as s i gni ng a sti pulati on or rece iving a brief had wai ved any objec tion to p erson al
jurisdiction. The result was that ajudgment of a trial court in Wi scon sin w as never
completel y fin al because even after the expir ati on of the time forr an appea l a pazty
co uld sti lll appeal , and i f th e re sp onde nt failed to objec t o r take somestep tha t co uld
be considered a s participating in the appeal pri or to obj ectin g, the Suprem e Court w as
able to revi ew the judgment This section conform s Wisconsi n prac tic e to th at in the
federal system a nd most other s tates .
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ofthe clergy who filed the appeal under this section, i f any, or on
the court of appeals' own motion, by telephone, unless the minor:
through her counsel or the member ofthe clergy demands that the
oral argument be held in open court..

(9) Cosrs The court of appeals may not assess costs against
a minor or member ofthe clergy in an appeal under this section .

(10) REHttriirux : (a) A judgment by the court of appeals
under this section is effective immediately, without transmittal to
the trial court, as an order either granting or denying the petition . .
If the court of appeals reverses a trial court order denying a peti-
tion under s . 48,375 (7), the court of appeals shall immediately so
notif',y the minor by personal service on her counsel or the member
ofthe clergy who initiated the appeal under this section, i f any, of
a certified copy' of' the order of the court of appeals granting the
minor's petition .. I f the court of appeals affi r ms the tr i al court
order, it shall immediately so notify the minor by personal service
on her counsel or the member of the clergy who initiated the
appeal under this section ; i f any, of a copy of the order of the court
of appeals denying the petition and shall also notify the minor , by
her counsel or the member of the clergy who initiated the appeal
under this section on behalf' of" the minor, if any, that she may,
under sub.. (11), file a petition for review with the supreme court
under s .. 809 . . 62 . . The court of appeals shall pay the expenses of
service of' notice under this subsection The clerk of the court of
appeals shall transmit to the tr i al court the judgment and opinion
of the court of appeals and the record in the case filed under sub . .
(4), within 31 days after the date that the judgment and opinion of
the court of appeals are filed. If a petition for review is filed under
sub. . (11), the transmittal shalll be made within 31 days after the
date that the supreme court rules on the petition for review .

(b) Counsel for' the minor, if any, or the member of the clergy
who initiated the appeal under this section, if any, shall immedi-
ately, upon notification under par . (a) that the court of appeals has
granted or denied the petition, notify the minor . . If the court of
appeals has granted the petition, counsel for- the minor, if any, or
the member ofthe clergy who initiated the appeal under this sec-
tion, ifany, shall hand deliver a certified copy of the order ofthe
court of appeals to the person who intends to perform or induce
the abortion. If'w ith reasonable diligence the person who intends
to perform or induce the abortion cannot be located for delivery,
then counsel for the minor, if' any, or the member of the clergy who
initiated the appeal under this section, if any, shall leave a certified
copy ofthe order' with the per 'son's agent at the person's principal
place of business , If a clinic or, medical facility is specified in the
petition as the corporation, partnership or other unincorporated
association that employs the person who intends to perform or
induce the abortion, then counsel for the minor, i f any, or the mem-
ber of' theclergy who initiated the appeal under this section, if any,
shall hand deliver a certified copy of the order to an agent of the
corporation, partnership of other unincorporated association at its
principal place of! business „ There may be no service by mail or
publication The person or agent who receives the certified copy
of the order under this paragraph shall place the copy in the
minor's medicall reco rd .

(11) PETITION FOR REVIEW IN SUPREME COURT (a) Only a
minor or the member of the clergy who initiated the appeal under
this section; i f any, may initiate a review of an appeal under this
section The petition for review of an appeal in the supreme court "
shall contain :

1 . A statement ofthe issues presented forreview and how the
issues were decided by the tr i al court and court of appeals , .

2.. A bri ef' statement explaining the reason for appeal to thee
supreme court

3 . Theejudgment and opinion ofthe court of appeals, and the
findings of' fact, conclusions of ' law and final order of the tr i al court
that were furnished to the cour t of appeals ,: The court of appeals
shall;provide a copy of ' these papers to the minor, i fany, the mem-
ber of the clergy who initiated the appeal under this section, ifany,

(6)_ VOLUNTARY DISMISSAL A minor may dismiss an appeal
under this section by filing a notice of dismissal in the court of
appeals .

(7) BRIEFS . Brief's aree not required to be filed in appeals under
this section .

(8) ASSIGNMENT AND ADVANCEMENT OF CASES, The court of'
appeals shall take cases appealed unde r this section in an order that
ensures that a judgment is made within 4 calendar days after the
appeal has been docketed in the court of appeals , The time limit
under this subsection may be extended with the consent of the
minor and her counsel, if any, or the member of the clergy who ini-
tiated the appeal under this section, if any, (

8m) ORALARGUtvt ENr. If the court of appeals determines that
a case appealed under this section is to be " submitted with oral
argument, the oral argument shall be held in chambers or, on
motion of the minor through herr counsel or through the member

809.105 RULES OF APPELLATE PROCEDURE

by sending a copy ofthe notice of appeal to the clerk ofthe court
of appeals The clerk ofthe trial court shall assist the minor or
member ofthe clergy in sending a copy ofthe notice of appeal to
the clerk of the court of appeals: The minor may use the name
"Jane Doe," instead of her name on the notice of appeal and all
other papers filed with the court of appeals

(3) PERFECTING THE APPEAL.. (a) Fee, NO f00 f OI' dOCkehrig Sri
appeal in the court of appeals under this section may be required
of a minor or of 'a member of the clergy who files an appeal under
th is section on behalf ' of the minor'..

(b) , Forwarding to court of appeals ... The clerk ofthe tr ial court
shall forward to the court of appeals within 3 calendar days after
the filing of the notice of appeal a copy of the notice of appeal and
a copy of the trial court case record maintained as provided in s ..
59 .39 (2), using the name "Jane Doe" instead of the minor's name,
and the record on appeal, assembled as provided in sub . . (4) .

(c) Docketing in court of appeals : The clerk of the court of
appeals shall docket the appeal immediately upon receipt of the
items specified in par '.. (b) .

(d) Statement on transcript . A minor or member ofthe clergy
may not be required to file a statement on transcr ipt in an appeal
under this section. .

(4) RECORD oN arrEAr. The record in an appeal under this sec-
tion consists ofthe following :

- (a) The petition ..
(b) Proof of service ofthe notice of hearing:
(c) The findings of fact, conclusions of law and final order of

the trial court ,
(d) Anyy other order made that is relevant to the appeal and the

papers upon whichh that othe r order is based;
(e) Exhibits materi al to the appeal, whether or not received in

. evidence :,
(f) Any other paper or exhibit filed in the tr ial court that the

minor requests to have included in the record
(g) The notice of appeal .
(h) A transcript of the reportec's ' notes :
(i) The certificate of the clerk.,
(j) If' the tri al court appointed a guardian ad litem under s ..

48 ,; 235 (1) (d), a letter written to the court of' appeals by the guard-
ian ad litem indicating his or her position on whether or not the
minor is mature and well-informed enough to make the abortion
decision on her own and whether or not the performance or
inducement of an abortion is in thee minor's best interests .

(5) TRANSCRIPT OF REPORTER'S NOTES . At the time that a minor '
or member' ofthe clergy files a notice of appeal, the minor or, mem-
ber of the cler gy shall make arrangements with the reporter for the
preparation of a transcript of' the reporter's notes ofthe proceed-
ings under: s 48 ,375 (7) The eepoiter, shall file the transcript with
the trial court within 2 calendar days after the notice of appeal is
filed : The county' of the court that held the proceeding under' s ..
48 .. 375 (7) shall pay the, expense of transcript preparation under
thiss subsection..
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her counsel or her guardian ad litem, if any, immediately upon
request .

4 .. A copy of any other document submitted to the court of
appeals under sub . (4) .

(b) The supreme court shall decide whether ' or ' not to grant the
petition for review and shall decide the issue on review within the
time specified in par. (c) .

(c) The supreme court shall, by court rule, provide for expe-
dited appellate review of cases appealed under this subsection
because time may be ofthe essence regarding the performance of
the abortion :

(cm) If the supreme court determines that a case reviewed
under this subsection is to be submitted with oral argument, the
oral argument shall be held in chambers or, on motion oftheminor
through her counsel or through the member ofthe clergy who initi-
atedthe appeal under this section, if any, or on the supreme cour t's
own motion, by telephone, unless the minor through her counsel
or the member of the clergy demands that the oral argument be
held in open court .

(d) A ;judgment or decision by the supreme court under this
section is, effective immediately, without, transmittal to the trial
court, as an order ' either granting or denying the petition . If the
supreme court reverses a court of appeals order affirming a tr ial
court order denying a petition under s, 48 375 (7), the supreme
court shall immediately so notify the minor' by personal service on
her counsel, if any, or on the member ofthe clergy who initiated
the appeal under this section, if 'any, of a certified copy of the order '
of the supreme court granting the minor's petition. If the supreme
court affirms the order ofthe court of' appeals, it shall immediately
so notify the minor by her counsel or by the membe r ofthe clergy
who initiated the appeal under this section, i f any The clerk of ' the
supreme courtt shall transmit to the trialcourt the judgment, or
decision, and opinion of the supreme court and the complete
record in the case within 31 days af 'ter' the date that the judgment,
or decision, and opinion of the supreme cour t are filed „ The
supreme court shall pay the expense of ' service of notice under, this
subsection :

(e) Counsel for, the minor, if any, or the member of the clergy
who initiated the appeal under this section, if any, shall immedi-
ately, upon notification under par'.. (d) that the supreme court has
granted or, denied the petition, notify the minor. If ' the supreme
court has granted the petition, counsel for the minor, i f any, or the
member: ofthe clergy who initiated the appeall under this section,
if ' any, shall hand deliver, a certified copy of the order of the
sup reme court to the person who intends to perform or, induce the
abortion: . If' with reasonable diligence the person who intends to
perform or induce the abortion cannot be located for delivery, then
counsel for the minor, if ' any; or ' the member ' of' the clergy who initi-
ated the appeal under this section, if any, shall leave a certified
copy ofthe order with the person's agent at the person's principal
place of business. If' a clinic or medical facility is specified in the
petition as the corporation, partnership or other unincorporated
association that employs the person who intends to perform or,
induce the abortion, then counsel for the minor, if`any, or' the mem-
ber of ' theclergy who initiated the appeal under this section, if` any,
snail Hand - deliver a certified copy of the order to an agent of the
corporation, partnership or ' other unincorporated association at its
principal place of business .. There may be no service by mail or
publication. The person or, agent who receives the certified copy
of` the order under this paragraph shall place the order , in the
minor's medical record .

(12) CONFIDENTIALITY AND ANONYMITY . All proceedings in
the court of appeals and the supreme court that are brought under
this section shall be conducted in a confidential manner, and the
minor may use the name . "Jane Doe" instead of her name on all
papers filed with either court . The identity ofthe minor involved
and all records and other , papers pertaining to an appeal shall be
kept confidential, except as provided in s 48,375 (7) (e).

(b) An identification of ' the ,judgment ox order from which the
person filing the notice intends to appeal and the date on which it
was granted or ente red :

(c) The name and address of the person filing the notice of
intent to appeal and the person's trial counsel .

(d) For a person other , than the state, whether the trial counsel
for the person filing the notice of intent to appeal was appointed
by the state ,publi c defender and, if so, whether the person's f i nan-
cial circumstances have mater i ally imp roved since the date on
which the person'ss indigency was determined.

(e) For a person other ' than the state, whether' the person fi ling
the notice of intent to appeal will represent himself or, herself' or
will be represented by retained counsel or requests the state public
defender- to appoint counsel for the appeal. If' the person has
retained counsel; the counsel's name and address shall be
included:. .

(3) DUTIES OF CLERK OF TRIAL COURT Within 5 days after- a
notice under sub . (2) is fi led, the clerk shall :

(a) If' the person filing the notice of intent to appeal under sub,
(2) requests representation by the state public defender for pur-
poses of the appeal, send to the state public defender's . appellate
intake office a copy of the notice, a copy of ' the , judgment or order
specified in the notice and a list of the court reporters for each pro-
ceeding in the action in which the , judgment or order was entered . .

(b) If` the person filing the notice of intent to appeal does not
request representation by the state public defender- for purposes of
the appeal, send or furnish to the person ; ,if the person is appearing
without counsel, oi' to 'the person's attorney, -11 one has been
retained, a copy of the judgment or order specified in the notice
and a list of' the court reporters for eachh proceeding in the action
in which the judgment or order was entered

= (4) TRANSCRIPT A person filing a notice of intent to appeal
under ' sub .. . (2) shall order a transcr iptofthereporter's notes within
15 days after filing the notice . . The court reporter shall file the
transcr i pt with the trial court and serve a copy ofthe transcript on
the person filing the notice of intent to appeal within 30 days after
the ordering ofthe transcript..

(5) NOTICE OF APPEAL; TRANSMITTAL OF RECORD. Within 15
days after service ofthe transcript, the person filing a notice of
intent to appeal under sub . . (2) shall file a notice of appeal and
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(13) CERTAIN PERSONS BARRED FROM PROCEEDINGS. No patent,
or, guardian or' legal custodian, if one has been appointed, or foster
parent or treatment foster parent, if'the minor has been placed in
a foster home or treatment foster home, and the minor's parent has
signed a waiver' granting the department of health and social ser-
vices, a county department under' s . 46 . .215, 46 22 or' 46,23, the
foster parent or the treatment foster parent the authority to consent
to medical services or treatment on behalf of the minor, or adult
family member-, as defined in s 48 .375 (2) (b), of any minor who
has initiated an appeal under this section may attend or intervene
in any proceeding under' this section .

History : 1991 a 263, 315; 1993 a . 213, 446

809 .107 Appeals in proceedings related to termina-
tion of parental rights . (1) APPLICABILITY This section
applies to the appeal of an order or judgment under s . 48 .43 and
supersedes all inconsistent provisions of'this chapter' ..

(2) INITIATING THE APPEAL . A person shall initiate an appeal
under this section by filing, within the time specified in s 808 .04
(7m), a notice of intent to appeal with the clerk of the trial court
in which the judgment or or'der appealed from was entered .. Also
within that time period, the person shall serve a copy of the notice
on the person representing the interests of the public, opposing
counsel, the guardian ad litem appointed under s . 48 235 (1) (c)
for- the child who is the subject of the proceeding, the child's parent
and any guardian and any custodian appointed under' s 48,427 (3)
or 48 428 (2), The notice shall include the following :

(a) The case name and court caption . .
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Docket entries are required by s 5939 (2) and (3) . In order to comply with this
section, the docket entries will have to be kept, [Re Or'der' effective July 1, 1978]

Judi cial Counc il Comm i ttee's Note, 19 79: Sub . (4) is amended to clarify that the
statement on transcript that is initiated by the appellant must include information that
arrangements have been made for the preparation and payment of copies of the tran-
script for the other parties to the appeal . The language clarification rectifies a present
ambiguity in chapter 809 in regard to who is responsible for initiating the arrange-
ments for preparation and payment of copies of the transcript as compared with just
the original. The appellant must make all arrangements for the original and copies
of a transcript andis responsible for payment Cost of the preparation of the transcript
is included in allowable costs under 809 .25 . [Re Order effective Jan. 1, 1980]

Judi cial Counc il Committee's Note, 1981 : Sub. (4) is amended to require that the
appellant file a copy of the statement on transcript with the clerk of the trial court
within lOdays of the filing of the notice of appeal This filing will notify the trial court
clerk as to whether a transcript is necessary for prosecution of the appeal and, if so,
the date on which the transcript is due . [Re Order effective Ian. 1, 1982]

See note to 809 ..10, citing Douglas v. Dewey, 147 W (2d) 328, 433 NW (2d) 243
(1989) . ._

809.12 Rule (Motion for relief ' pending appeal). A
person seeking relief under s 808 .07 shall file a motion in the trial
court unless it is impractical to seek reliefin the trial court.. A
motion in the court must show why it was impractical to seek relief'
in the trial court or, if a motion had been filed in the trial court, the
reasons given by the trial court for' its action . . A person aggrieved
by an order ofthe trial court granting the relief requested may file
a motion for relief from the order with the court . A,judge of the
court may issue an ex paste order granting temporary relief' pend-
ing a ruling by the court on a motion filed pursuant to this rule .
A motion filed'in the court under this section must be filed in
accordance with s 809 ..14,

`Hi story: Sup : Ct Order, 83 W (2d) xiii (19'78) ; 1981 c. 390 s . 252 .
Judic ial Council Committee 's Note, 1978 : Rule 809 .12 details the procedure for

seeking temporary relief pending appeal, It follows generally the prior unwritten pro-
cedure and Rule 8 (a), FRAP [Re Order effective July 1 ; 19'78]

809.13 Rule `(Intervention) . A person not a party to an
appeal may file in the court a petition to intervene in the appeal
A patty may file a response to the petition within seven (7) days
after service ofthe petition . The court may grant the petition upon
a showing that the'petitioner's interest meets the requirements of
s, 803 .09 (1) or (2) .: '

Histor y : Sup . Ct. Order, 83 W (2d) xiii (1978) ; .1981 c. 390 s . 252 .
Judic ial Council Committee's Not e, 1978 : . Former s . 817 .12 (6) permitted the

addition of pu ties but did not set the criteria for doing so . This void is filled by making
the intervention rule in theRules of Civil Procedure applicable to proceedings in the
Cou r t of Appeals., [Re Order effective July 1, 1978]

A party who could have, but failed to, file a timely notice of appeal may not partici-
pate in the appeal as an intervenororby filing a nonparty brief Weinav,AtlanHcMut
Ins . Co . l'77 W (2d) 341 , 501 NW (2d) 465 (Ct App . . 1993)

809.14 Rule (Motions) . : (1) A party seeking an order or
other reliefin a docketed case shall file a motion for the order or
other relief' . The motion must state the order or relief' sought and
the grounds on which the motion is based and may include a state-
ment of the position of other parties. as to the granting of the
motion. A motion may be ;supported by a memorandum.. Any
other party may file a,response to the motion within 7 days of ser-
vice of the motion .

(2) A motion for a procedural order may be acted upon with-
out a response to the motion A party adversely affected by a pro-
cedural order entered without having had the opportunity to
respond to the motion may move for reconsideration ofthe order
within 7 days of service ofthe order .

' ;3%/ The filing Of a motion seeking.g an 3'w";' . .. other relief'
which may affect the disposition of an appeal or the content of the
record ou;a brief automatically enlarges the time fox performing an
act required by these rules for a period coextensive with the time
between the filing of the : motionn and itss disposition .

(4) Subsection (3) does not apply in an appeal under s ..
809 .:105

Histor y : Sup. . Ct Order, 83 W (2d) xiii (19'78) ; Sup . Ct Order, 92 W (2d) xiii ;1991
a . 263 .

Judicial Coun c il Committee's Note, 1978: The motion procedure under former
Rule 25171 is continued except that the time for replying to a motion is reduced from
10 to 7 days . A response is not required before action can betaken on a procedural
motion because these motions include matters previously handled by letter request
or which usual ly do not adversely affect the opposing party If an opposing party is
adversely affected by a procedural order, he has the right to request the court to recon-

docketing statement as provided in s: 809 10 (1) (a) and serve a
copy ofthe notice on the persons required to be served under sub . .
(2) . The clerk of the trial court shall transmit the record to the court
of appeals as soon as the record is prepared but in no event more
than 15 days after the filing of the notice of appeal :

(6) SUBSEQUENT PROCEEDINGS IN COURT OF APPEALS; PETITION
FOR REVIEW I N SUPREME COURT, Subsequent proceedings in the
appeal are governed by the procedures for civil appeals and the
procedures under subch . VI, except as follows:

(a) The appellant shall file a brief within 15 days after the filing
of the record on appeal .

(b) The respondent shall file a brief' within 10 days after- the ser-
vice ofthe. appellant's brief': :

(c) The appellant shall file within 10 days after the . service of
the respondents brief' a reply brief' or statement that a reply brief
will not be filed.

(d) If the guardian ad litem appointed under s . 48 235 (1)'(c)
for the child who is the subject ofthe proceeding takes thee position
ofthe appellant, the guardian ad litem's brief shall be filed within
15 days after the filing of the record on appeal with the court of
appeals . If'the guardian ad litem takes the position of 'a respon-
dent, the guardian ad litem's brief shall be filed within 10 days
after service ofthe appellant's brief',

(e) Cases appealed under this section shall be given preference
and shall be taken in an order that ensures that a decision is issued
within 45 days after the filing of the record on appeal with the
court of appeals..

(f) A petition for review of an appeal in the supreme court, if
any, shall be filed within 15 days after the date of the decision of
the court of appeals The supreme court shall give preference to
a petition for- review of an appeal filed under this paragraph .

History: 1993 a 395 .
NOTE: 1993 Wis . Act 39 5, whi ch c re at es this section , contains extens i ve

ex planator y notes .

809 .11 Rule (items to be filed, forwarded and dock-
eted) . (1) FEE TO BE FILED The appellant shall file with the
notice of appeal the fee for docketing an appeal with the court of
appeals .

(2) FORWARDING TO COURT OF APPEALS The clerk of the trial
court shall forward to the court of appeals' within 3 days ofthe fil-
ing of'thenotice of'appeal, acopy ofthe notice of appeal, the dock-
eting fee; and a copy ofthe trial court record (docket entries) ofthe
case inthe trial court maintained pursuant to s . 59,39 (2) or (3)

(3) DOCKETING IN COURT OF APPEALS' . The clerk of the court of'
appeals shall docket the appeal upon receipt of the items ref'erred'
to in sub . (2) .

(4) STATEMENT ON TRANSCRIPT The appellant shall file with
the clerk ofthe court of appeals within 10 days ofthe filing ofthe
notice of appeal in the trial court, a statement that a transcript is
not necessary for prosecution of the appeal or a statement by the
courtt reporter, that the transcript or, designated portions thereof'
have been ordered, arrangements have been made for the payment
by the appellant of the cost of the original transcript and all copies
for other parties, the date on which the transcript was ordered and
arrangements made for payment, and it l date on 'vJiii iii iiiv .tI2. . -
script is due.. The appellant shall file a copy of the statement on
transcript with the clerk ofthe trial court within 10 days ofthe fil-
ing of the notice of appeal

Hi s tory: Sup .. Ct Order, 83 W (2d) xiii (1978) ; Sup . Ct Order; 92 W (2d) xiii
(1979); Sup, Ct Order, 104 W (2d) xi (1981) ; Sup.. Ct Order, 146W (2d) xiii (1988)
Judi cial Council Committee's Note, 1978: This section requires the forwarding

of the notice of appeal, filing fee and trial court docketentries immediately, the record
to be forwarded when the transcript is completed . This will permit eazly notice to the
court of the pendency of the appeal and will permit it to monitor the appeal during
the period when the record and transcript are being prepared

Another purpose of thi s section is to expedite the appellate process by requiring the
appellant to order the transcript, if one is necessary, within 10 days of the filing of the
noticeoEappeal Th filing of the statement of the reporter that the transcripthas been
ordered and arrangements made for payment for it will prevent any delay resulting
from counsel not ordering the transcript immediately
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(a) Show how the issues presented by the appeal arose and
were decided by the trial court ; and

(b) Recite sufficient facts proved or sought to be proved as ate
essential to a resolution of the issues presented .

History : Sup . Ct'. Order, 83 W (2d) xiii ; Sup ; . Ct Order, -104 W (2d) xi ; Sup . Ct .
Order, 141`. W (2d) xiii. (1987); 1987 a. 403 .

Judicial Council Committee's Note , 1978: Sub. . (1) substantially embodies f'orr
mec: s 25 1 ..25 . It also permits the filing of a photocopy instead of the original record
but only with the approval of the Court of Appea ls, changing to some extent prior
Rules 25125 , (13) and 251, 27 Under this section the parries can stipulate to exclude
some items from the record, but this should be done before the clerk assembles the
record '
Sub (2)„ The responsibility for having the record assembled and transmitted to the

Court of Appeals is transferred , from the appellant to the clerk of the trial court . . It is
not necessary to h ave t he attorneys present at the pagination of the record . The federal
procedure set forth in Rule 11 (b), FRAP, under which the clerk assembles the record
and then notifies the parties so that they can inspect the record prior to it being sent
to the Court of Appeals is adopted . . Also adopted is the federa l procedure of the clerk
preparing a list of all the papers in the record The formersystem of numbering each
page: in the record consecutively is abandoned for the simpler practice of assigning
a letter or number to each document and using its internal page reference Thus, the
reference to the third page of the first document would be A-3 and to the fifth page
of the second document B-5
Sub . (3) . This provision replaces former Rule 251 .30 and s . 81'7. .117 .
Subs, (4) and (5) The provisions of former Rules 251,29 and 251 .28 are included

in thesee subsections . [R e Order effective July 1, 19'78]
J udicial CouncilComm i ttee's Note, 1981 : Sub . (4) is amended to provide for an

expedited transmi ttal of the record for appeals in which a transcript is not necessary
for. prosecution of the appeall or a transcript is. filed in less than the maximum time
period permitted by ch : 809 . [Re Order effective J an . 1, 19821
Judicial: Council Not e, 1988: Sub .. (3) is amended to allow motions to correct the

record to be heard by telep hone conference, [Re Order, eeffective Jan 1, 1988]
Appe llant's failure to file motion under (3) did not constitute waiver of right to

challenge adequacy of transcript State v Perry, 136 W '(2d) 92, 401 NW (2d)'748
(1987)

I t is the appellant's responsibi lity to assure the record is complete ; where the record
is incomplete, it is assumed the missing material supports the trial court ruling. Fiu-
mefreddo v . McLean, 174 W (2d) 10, 496 NW (2d) 226 (Ct App .. 1993)

809.16 Rule (Tran script of reporter's notes) .
(1) Within 10 days of the filing of the notice of appeal ; the appel-
lant shall make arrangements with the reporter for the preparation
of a transcript of the reporter's notes of the proceedings and ser-
vice of copies and file in the court a designation ofthe portions of
the reporters notes that have been ordered . .. Any other, party may
file within 10 days of service ofthe appellant's notice, a designa-
tion of additional portions to be included in the transcript 'The
appellant shall file within 10 days of the service of the other-
party's designation the statement required by s . 809, 11 (4)' covet-
ing the other patty's designations. If the appellant fails or refuses
to order the designated portions, the other party may order the por-
tions or file a motion with the trial court for an order requiring the
appellant to do so .

'(2) Subsection (1) applies to across-appeal :
(3) The reporter shall serve copies of the transcript on the par-

ties to the appeal, file the transcript with .the trial court and notify
the clerk of the court within 60 days ofthe date the transcript was
ordered and arrangements made for- payment

(4) A reporter may obtain an extension for filing the transcript
only by motion showing good cause filed in the court and served
on all parties to the appeal . . .
" (5) If a reporter fails to file timely a trarisccipt, the court may
declare a,iepoiter ineligible to act as an official court reporter in
any court proceeding and prohibit the reporter from performing
any private reporting work. until the overdue transcript is fried .
History : Sup. Ct Order, 83 W (2d) xiii (1978) ; Sup Ct Order, 92 W (2d) xiii

(1979) ; 1981c 390s . 252,
Cross-reference :. See s. . 809: 80,concerning serving copies of papers required to

be filed in the appellate or trial courts '
Judicial Council Committee 's Note, 1978: Subs . (1) and (2) . The procedure in

Rule 10 (b), FRAP, for the ordering of the transcript is combined with former s .
817 118 . A time limit is placed on ordering the transcript to prevent the failure to do
so from being a cause of delay in the appellate process .

Subs : (3), (4) and (5) The reporter is given 60:daysfiom the date the transcript
is ordered in which tocomplete the transcript, a reduction of up to 30 dayss from the
total time allowed informers 817 115 Theobligation is placed on the reporter rather
than the appe l lant to obtain an extension for filing the transcript because this is a mat-
ter not in the control of the appellant .: The application for an extension is filed in the
Cou rt of Appeals ratherthan the trial court because of the primary concern of the
Court of Appeals with cases pending before it and because of the natural reluctance
of the trial judge to deny a request made by his own appointee

sides it. . Procedural orders include the granting of'requests for enlargement of time,
to file an amicus brief, or to file a brief in excess of t he maximum established by the
roles. This section is based on Federal Rules of Appellate Procedure, R ule 27 . Sub
(3) modifies the prior practice under which the fi ling of any motion stayed any due
date until 20 dayss after the motion was decided ... This could result in an unintentional
shortening of the time in which a brief had to be filed. It could al so result in an unnec-
essary delay if aauling on the motion would not affect the outcome of the case, the
issues to be presented to the court, or a brief or the record . [Re Order effective .July
1, 1978]
Judicial Council Committee's Note, t979 : Sub.. (1) is amended by deleting a pro-

vision that required only an -original and one copy of a motion be filed with an appel-
late cowl With the amendmen t, the number of copies of a motion to be filed is now
governed by 809 .81 on the form of papers to be filed with an appellate court, which
requires in sub .. (2) that 4 copies of a paperr be fi led with the Court of Appeals and 8
copiess with the Supreme Court (R e Order effective Ian 1, 1979]

Motion to dismiss appeal under' (3) does not ex tend time for filing doss-appeal ..
Mar riage of Rossmiller v. Rossmiller, 1 51 W (2d) 386, 444 NW (2d) 445 (CC App .
1989) .

809.15 Rule (Record on appeal). (1) COMPOS IT I ON OF
RECORD (a) The record on appeal consists of the following unless
the parties stipulate .to the contrary :

1 The paper by which the action or proceeding was com-
menced

2, Proofof service of summons or other process ;
3: Answer or other responsive pleading ;
4 ., instructions to thejuiy ;

5 Verdict, or findings of the court, and order based thereon ;
6 .. Opinion of the court ;
7 Final,judgment;,
8 Order made after judgment relevant to the appeal and

papers upon: whichh the order is based ;
9 .. Exhibits material to the appeal whether or not received in

evidence;
10. Any other paper or exhibit filed in the court requested by

a patty to be includedd in the record ;
11 Notice of appeal ;
12.. Bond or undertaking ;
"13 . Transcript of reporter's notes;
14. . Certificate of the clerk

(b) The clerk ofthe trial court may request by letter permission
of` the court to substitute a photocopy for' the actual paper or-
exhibit filed in the trial court ..

(Z) COMPILATION AND APPROVAL OF T HE RECORD The clerk of
the trial court shall assemble the record in the order set forth in sub ..
(i) : (a), identify by number or letter each paper, and prepare a list
ofthe numbered or lettered papers . ' At least 10 days prior to the
due date for filing the record in the court, the clerk shall notify in
wilting each party 'appearing in the trial court that the record has
been assembled and is available for inspection The clerk shall
include with the notice the list of the papers constituting the
record . .

(3) . DEFECrrvE RECORD. A patty who believes the record,
including the transcript ofthe reporter's notes, is defective or does
not accurately reflect what occurred in the trial court may move
the court in which the record is located to correct the record .
Motions under this subsection may be heard under s .. 807 13

(4) '17zaivsMtTrAi OF THE RECORD The clerk ofthe trial court
shall transmit the record to the court within 20 days from the date
of'tfie filing of the transcript or' from the date ofthe filing of'a state-
ment that no transcript is necessary for prosecution ofthe appeal,
but in no event more than 90 days after the filing of` the notice of
appeal unless the court enlarges the time for the transmittal of the
record or the preparation of the transcript ofthe reporter's notes ..
Thee clerk of the court shall notify thee clerk of the trial court and
all parties appearing in the trial court of'the date the record wass
filed .<

(S) AGREED STATEMENT IN LIEU' OF RECORD ., The patties may
file in the court within the time prescribed by sub . (4) an agreed
statement of the case in lieu of the record on appeal, The statement
must :
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809.16 RULES OF' APPELLATE PROCEDURE

Th e power of the Court o f App eals to impose sanc tions up on a cour t re porter for
failin g t o file a transcript on time i s expre ssl y recognize d , These san c tions were
among those recommended in 197 1 . by a s pecia l committee a pp ointed by the
Suprem e Court to study the p roblem of delayed tr a nscrip ts.

The provisi o ns of former s 817.117, detailin g the procedure for approv al of th e
tran script, are eliminated in favor.o f' the fed eral procedure whi ch tr eats the correcti on
of the transcript the same as correction of any other part o f the record . Thus, coi rec-
tion of any alleged erro r i n the tr an scri pt will be mad e under Rule 809 15 (3 ) [Re
Order effective duly 1 , 1478]

Judicial Council Committee's Note,1979 : Subs ,( 1 ) and (3 ) are ame nded to ciai-
ifythat the court repo rter i s re sp onsible for serving copies o f the transc r i pt on the par-
ties ,The appellant is resp on sible for i nitiatin g the azra ngement s for:prepaz ag on and
payment o f the origina l and copies of the tr an script Rule 8 09 . 16 does not prohibit
any party from waiving the service of copies of the transcript ( Re Orde r effe cuve . Jan .
1 ; 1980]
Pro cedure, e s ta bli shedfgr use when co urt repor ter's notes axe los t whi le pos t-trial

proceedings are p ending . State v. DeLeon , 1 27VJ (2d) 74; 377NW (2d) 635 (Ct App ..
1 985)

809 .1,7 Rule (Expedited appeals program and pre-
submissionconference): , (1 ) In order to minimize appellate
delay and reduce its, backlog, : the court of appeals may develop an
expedited appeals pogram . The program may involve mandatory
completion of docketing statements by appellant's counsel and
participation in presubmission 'conferences at the direction of the
court, but participation in the court's accelerated briefingg and
decision process is voluntary, The rules and procedures gov-
erning the program shall be set forth in the court of appeals' inter-
nal;operating procedures

(2) The court of appeals may require all attorneys of record in
any appeal to participate in a presubmission conference, either by
telephone or in person, with an officer of'the court An attorney
otiecord with no direct briefing interest in the appeal may waive
his or her participation in the conference by written notice to`the
court',
History : Sup,, Ct Order, 83 W (2d) rill ( 1 978) ; Sup.. Ct. Order, 1 3 1 W (2d ) xvi

(1986)
Cour t of Appeals Note, 1986: S ecti on (Rul e) 80 9 1 7 is re peate d a nd recreated to

give the court 'd f appeals authority to administer its exp e dited appeals prog ram purs u-
ant to. S ecti on VII , Expedi te d Appea l s, of the Court o f Appeals Internal Oper ating
Procedures (amended 1 986). The rule replace s a similar del egation of authori ty to
the chief judge of the court of appeals,by ord e r of the supreme coot t dated De cember
19 ; 1983 [Re O rd er effective January 1, 19 87)

809.18 - Rule (Voluntary dismissal). An appellant may
dismiss an Appeal by filing a notice of'dismissal, The notice must
be filed in the courti or, if not, yet docketed in the court, in the trial
court The dismissal of an ppeal does not affect the status of a
cross appeal or the fight of''a respondent to file across-appeal .

History.: Sup .; Ct Order, 83 W (2d) rill ( 1 978). .
judicial, ' Eouncil Committee's Note, : 1978 :'Anappeal may be di smissed by the

appellant at any time prior to a cou r t decisio n on the appe al without approval of the
court or the r espondent Thi s ch anges the former pr oc edu re and modi fi es Rule 42,
FRAP. The Rule specifically prote c ts a resp ondent wh o h as or intends to file a cross-
appe al , a nd for th is re ason the app ellan t is authori zed to dismiss :the appeal atw ill
The fil ing of a noti ce of dismissal does n ot affect the l iability of the appe llant for costs
or fees, o r the pow er ofth e court to imposepenalties und er ' Rule 809 83 ( 1 ): [Re Order
effective July 1 ;' 1978]

This sectio n d oes no t command the dism issal of a petiti on for a super visory writ
upon thee filing of a n otice of voluntary dismissal . A, p et ition for a supervi sory writ
is not a n "appeal'" . Interest of Peter B . 1 84 W (2d) S7, 6 1 6 NW (2d) 746 (Ct . App.

.1994)
., .

8809.1.9 Rule :(Briefs and appendix). (1) BRIEF OF
APPELLANT The appellant shall file a brief within 40 days of' the
filing in the court of the record on appeal The bzief'must contain :

(a) A table of contents with page references of the various por-
tions of the brief'; including headings of each section of'the argu-
ment, and a table of' .cases arranged alphabetically, statutes and
other' authorities cited with reference to the pages of the : brief' on
which they. are cited

(b) A.statementof'the issues Presented for review and how the
trial court decided them
' (c) A statement with reasons as to whether' oral argument is

necessary and a .statement as to whether the opinion should be
published and, if so, the reasons therefor

(d) A statement of the case, which must include : a description
of'the nature of the case ; the procedural status of the case leading
up to the appeal ; the disposition inthe trial court; and a statement

of facts relevant to the issues presented for review, with appropi i -
ate references to the record .

(e) An argument, arranged in the order of thee statement of
issues presented. . .The argument on each issue must be preceded
by a one sentence summary of' the argument and is to contain the
contention of' the appellant, the reasons therefor , with citations to
the authorities, statutes and parts of ' the record relied on as set forth
in the Uniform System of Citation and SCR 80 . . 02.

(f) A short conclusion stating the precise relief ' sought.
(g) Reference to an individual by first name and last initial

rather than by his or her full name when the record is required by
law to be confidential ,

(2) APrEtvDix . The appellant's brief ' shall include a short
appendix providing relevant docket entries in the trial court, the
findings or opinion of the tri al cour t and limited portions of the
recor d essential to an understanding of the issues raised, including
oral or written rulings or decisions showing the trial court's rea-
soning regarding those issues The appendix shall include a table
of contents . If' the record is required by law to be confidential, the
portions of the record : included in thee appendix shall be repro-
duced using first names and last initials instead of full names of
persons, specifically including juveniles and parents of juveniles,
with a notation that the portions of the record have been so repro-
duced to preserve confidentiality and with appropriate references
to the recordd

k '3) RESPONDENT'S BRIEF! (a) The respondent shall file a brief '
within 30 days of the service of the appellant's br i ef '. . The brief
must confor m with sub . . (1), except that the statement of issues and
the statement of the case may be excluded,

(b) The respondent may file with his or her brief' a supplemen-
tal appendix in conformity with sub, (2)

(4) REPLY BRIEF The appellant shall file within 15 days of the
service of the respondent's brief' a reply brief or statement that a
reply brief ' will not be filed

(5) CONSOLIDATED AND JOINT APPEALS . . Each appellant in con-
solidated appeals or a ,joint appeal and each co-appellant may f i le
a separate br ief' or . a ,joint . brief with another appellant or co-
appellazit A ,joint b rief must not exceed the page allowance for
a single appellant . ;

(6) CROSS-APPEAL The parties in a cross-appeal have the
same br i efing tights as the parties , in an appeal, except that a
respondent-cross-appellant shall, within 30 days after service
of the appellant-cross-respondent's br ief, file a combined
respondent-cross-appellant s br ief that does not exceed the sepa-
i ate page limitations for-, each portion of ' the brief'. The appellant-
cross-respondent shall, within 30, days after service of the
respondent-cross-appellant sbrief, file a combined reply-cross-
respondent's brief that does not exceed the separate page limita-
tions for each portion of' the brief'..

(7 ) NONPARIX BRIEFS (a) _ A person not a patty may by motion
request permission to file a brief The motion shall identify the
interest of the person and state why a brieffiled by that person is
desirable

(b) If the brief will support or oppose a petition under s . . 809 62
. • gno 70 the brief shall accompany the mnt.nn anti ghali, ha fl lM

within the time permitted for the opposing par ty to file a response
to the petition . .

(c) Except as provided in par . (b), the - motion shall be filed not
later than 10 days af'ter , the respondent's briefis filed and the br i ef '
shall be fi led within the time specified by the court . .

(8) NUMBER, FORM AND LENGTH OF BRIEFS AND APPENDICES, ( a)
Number. . 1 , Except as provided in s . 809 43, a person who files
a brief' or appendix in the supreme court shall file 15 copies with
the court, or such otherr number as the court directs, and serve 3
cop ies on each patty. ,

2 . Exceptas provided in snbd : .3 .- ands. 809 .. 43, a person who
files a bri ef or appendix in a court of appeals shall file 10 copies
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gray; and the appendix, if separately punted, white . In the event
the supreme court giants a petition for review of a decision of the
court of appeals, the covers of'the brief's of each party shall be the
same color as the cover of'that pasty's briefs filed in the court of
appeals .,
History : Sup. Ct Order; 83 W (2d) xiii (1978) ; Sup. Ct . Order, 92 W (2d) xiii

(1979) ; 1979 c . 110 ; .Sup Ct. Order, 104 W (2d) xi (1980); 1981 c . 390 s . 252 ; Sup
Ct Order, 111 W (2d) xiii,(1983) ; Sup . Ct Order, 112 W (2d) xv (1983) ; Sup . Ct .
Order,' 115,W (2d) xv (1983); Sup .. Ct. Order, 123 W (2d) xx (1985) ; Sup . . Ct, Order,
146 W (2d) xxxiii (1988) ; Sup : Ct Otder,151 W(2d) xvii (1989) ; Suo . Ct Order, 161
W (2d) xiii (1981); Sup.. Ct, Order, 164 W (2d) xxix (1991); Sup . (ft Order', 16'7 W
(2d) xiii (1992); Sup . Ct . Order, 171 W (2d) xiii, xvii, xxxvii (1992) ; Sup Ct Order
No, 93-20, 1'79 W`(2d) zxv ; 1993 a 486 .

Judicial Council Committee's Note, 1978 : Sub. (1) . The format for briefs estab-
lished in former Rule 251 34 is generally followed except that the requirement of a
synopsis of the argument in the table of contents is eliminated, Former Rule 25134
(1) required the synopsis and gave 200 Wis 530 as an illustration . The synopsis was
no longer included in most briefs: and if it was, often was very lengthy and served no
real purpose . It is replaced in the table of contents by a shorter, one sentence summary
of each section of the argument pot don of the brief. New statements pertaining to the
need for oral argument and whether the opinion in the case will set precedent and thus
should be published are added, The purpose of the latter is to assist the court in screen-
ing cases fox oral argument or submission on b riefs
Sub. (2) The lengthy appendix with the narrative of testimony required by fo rmer

Rule 25134 (5) is replaced with the system used in the United States Court of Appeals
for the Seventh Circuit Under this system the original record serves as the primary
evidence of what occurred in the trial court, The appendix becomes a very abbrevi-
ated document with only those items absolutely essential to an understanding of the
case. It is designed to be nothing more than a useful tool to the members of the court
The failure to include some item in the appendix has no effect on the ability or willing-
ness of-the court to consider any matter in the record : This change, combined with
the elimination of the requirement of printed briefs, should reduce the cost of an
appeal'

Sub (5) Each appellant in a case has the right to file a separate brief and need not
share a brief with co-appellants

Sub (6) . The parties toacross-appeal can file the same brief's as the parties to the
main appeal. Thus the cross-appellant can file a 40 page brief as cross-appellant in
addition to his 40 page brief as respondent . The cross-appellant can also combine
both briefs in a single brief but is limited to the page limits on each section of brief .
A cross-appellant filing a 30 page brief as respondent is still limited to a 40 page brief
as cross-appellant

Sub (7) The practice under former Rule 251, 40 is modified to require the request
to file an amicus curiae brief be made by motion rather than by letter. Rule 29, FRAP.
The motion should indicate the interest of the amicus and why a brief by the amicus
is desirable.

Subs . (8) and (9). In addition to briefs produced by the standard typographical pro-
cess, briefs produced by a mimeograph or photocopy process from typewritten copy
may also be filed . The principal objective is to reduce the cost of an appeal to the .
Court of Appeals The specifications for the printed and typewritten pages are
designed to result in briefs of approximately an equal number of words no matter
which process is used . The paper size of 8-1/2 x ll is specified for the sake of uni-
formity and ease of handling:

Colors for covers are specified to permit easy identif ication of the brief's [ReOrdec
effective July 1, 1918]

Judi cial CouncilCommittee's Note, 1979 : Sub . (8) (a) previouslyy required that
30 copies of a brief or appendix be filed in either the Court of Appeals or Supreme
Court The number of copies,to be filed in the Court of Appeals or Supreme Court
has been reduced to 20 copies to reflect the smaller number of judges . deciding an
appeal; before the Court of Appeals and the difficulty the Supreme Court is facing in
haying enough storage space to retain the 30 copies of a brief previously required .
The provision in Rule 8109 43 requiring the filing of 10 copies of 'a brief and appendix
in an appeal heard by'one judge remains unchanged, [Re Ordereffecdve,Jan 1, 1980)

Judicial Council Committee's Note, 1981 : Sub (I) (e) is amended to incorporate
SCRSO 02; governing citation of'a published court of'appeals or supreme court opin-
ion in abtief; memorandum or other document filed withh the court of appeals or
su preme court,
Sub. (8) (b) 4 previously required that a brief and appendix be bound only on the

left side with staple or tape . A sufficient number of heavy strength staples are to be
used to assure that the briefs and appendix remain securely boundwhen used by the
court of appeals and supreme court The prior alternative method of binding the brief
and appendixx solely with tape is repealed
Sub . (9) is amended to clarify that both a front and back cover of a brief and appen-

dix are required [Re Order effective Jan 1, 19821
Judicial Council Not e : 1988 b Sub (7) (b)'oermits nannazties to iepuest oeimis-

sion to file a brief supporting or opposing a petition for the Supreme Court to review
a decision of the Court of Appeals or to take original jurisdiction , In these cases, the
motion and'the brief shall be filed together, within the time permitted for response by
the opposing party

Revised sub . (8) (c) clarifies that the page limit does not include the table of con
tents, table of cases and other authorities, statement of issues, statement on oral argu-
ment and publication, appendix or supplemental appendix . [Re Order effective Jan
1, .1984]

809:20 Rule (Assignment and advancement of
cases). The .court may take cases under submission in such order
and upon such notice as it determines . A party may file a motion
to advance the submission of`a case either before or after the briefs
have been filed. The motion should recite the nature of the public
or private interest involved, the issues in the case and how delay

1 . Produced by a duplicating or copying process that produces
a clear, black image of ' the original on white paper . . Br i efs shall be
produced by using either a monospaced font or a proportional serif '
font Carbon copies may not be filed .. .

2 . Produced on 8-1/2 by 11 inch paper
3 . 'b. If a monospaced font is used: 10 characters per inch ;;

double-spaced; 1 : :5 inch margin on the left side and 1 inch margins
on the other 3 sides .,

c . If a proportional font is used : proportional serif font, mini-
mum printing resolution of 200 dots per inch, 13 point body text,
11 point for quotes and footnotes, leading of minimum 2 points,
maximum of 60 characters per full line of body text . . Italics may
not be used for normal body text but may be used for citations,
headings, emphasis and foreign words.

4. Securely bound only on the left side with heavy strength
staples or by means of the , "perfect" ("hot glue") binding method,
with pagination at the center of the bottom ma rgin. A brief' may
be bound by other methods authorized in writing by the clerk of
the roust

(c) . Length,. 1 . Those portions of 'a party's or a gua r dian ad
litem'sbrief' referred to in sub . (1) (d), (e) and (f) shall not exceed
50 pages if ` a monospaced font is used or 11,000 words if' a propor-
tional serif font is used,

2 Appellants reply br i e f or a br i e f filed under sub , (7) shall
not exceed 13 pages if' a monospaced font is used or 3,000 words
if a proportional serif' font . is used ..

(d) Form and length certification Counsel shall append to the
brief' and 'appendix a signed certification that the bri ef and appen-
dix meet the form and length requi rements of pats : (b) and (c) in
the follow ing form:

I hereby certify that this brief ' conforms to the rules contained
in s 809,19 (8) (b) and (c) for a brief and appendix produced with
a [monospaced] [proportional serif] font . The length of this brief'
is [pages] (words] . .

Signed : . . . .
Signature

For purposes of the certification and length .h requirements of
this subsection ; counsel may use the word count produced by a
commercial word processor available to the gener al public „

(8m) GUARDIAN AD LITEM BRIEF If the guardian ad litem
chooses to participate in an appeal and takes the position of an
appellant,: the guardian ad litem's' brief shall be filed within : 40
days after- the filing in the court of the record on appeal I f the
guardian ad litem chooses to participate in an appeal and takes the
position of ' a respondent, the guardian ad litem's brief shall be filed
within 30 days after service of the appellant's brief : If'xhe guardian
ad litem chooses not to participate in an appeal of an action or pro-
ceeding, the guardian ad litem shall file with the court a statement
of reasons for not participating within 20 daysafter the filing of
the appellant's brief

(9) BRIEF COVERS Each brief or appendix shall have a front
and back coves. The front cover shall contain the namee of the
roust, the caption and number of the ` ease, the court and judge
appealed from, the title of'the document and the name and address
of counsel filing the document .. The covers of the appellant's br ief'
shall be blue; the respondent's, red; a combined respondent-
cross-appellant's, red with a blue divider page; a combined reply-
cross-respondent's, gray with a red divider page ; a guardian ad
litem's, yellow; a person other than a party, green ; the reply brief ',
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with the court, or such other number as the court directs, and serve
3 copies on each party .

3 . Except as provided ins 809 ..43, a person who is found indi-
gent under s 814,29 and files a brief of appendix in the court of
appeals shall file the original and 4 copies with the roust and serve
one copy on each party ..

(b) Form . A brief and appendix must conform to the following
specifications:
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2 . The issue asserted is whether the evidence is sufficient to
support the judgment and the briefs showw the evidence is suffi-
cient ;

3 The issues are decided .on the basis of controlling p r ecedent
and no reason appears for questioning or qualifying the precedent ;

4 . . The decision is by one court of appeals judge under, s..
752 31 (2) and (3) ;

5 . It is a per cur i am opinion on issues other than appellate
juri sdiction or ' pr ocedure ;

-, 6 : It has no significant value as precedent .
(2) DECISION ON PUBLICATION The judges of the court of

appeals who join in an opinion in an appeal or other proceeding
shall make a recommendation on whether the opinion should be
published. A committee composed of the chief' judge or a ,judge
of' the court of appeals designated by the chief ' judge and one judge
from each district of the court of appeals selected by the court of
appeals judges of each district shall determine whether an opinion
is to be published ..

(3) UNPUBLISHED OPINIONS NOT CITED. An unpublished opin-
ion is of no,precedential value and for this reason may not be cited
in any court of this state as precedent or authority, except to sup-
port a claim of res j udicata, collateral estoppel, or law of the case . .

(4) REQUEST FOR PUBLICATION A person may . at any time
request the court to have an unreported opinion published in the
official reports A copy of the request shall be served pursuant to
s . 809 . 80 on the parties to the appeal or- other proceeding in which
the opinion was filed .

History: Sup, CtArder; 83 W (2d)xiii (19'78) ; Sup ' Ct Order, 92 W (2d) ziii;198Y
c. 390 s . 252; Sup. Ct Order, 109 W (2d) xiii (1982) ; Sup. . Ct . Order, 118 W (2d) xiii
(1984) ; 1991 a 189 .

Judicial Council Committee's Note, 1978: As with Rule 809 .22 on oral azgu-
menf, 'a former practice of the Supreme Court is written into this Rule and formal cri-
teria established for it The trend toward cionpublication of opinions is nationwide
and results from the explosion of appellate courtt opinions being written and pub-
lished . Many studies of the problem have concluded that unless the number of opin-
ions_gublished each. year is reduced legal research will become inordinately time-
consuming and expensive . Some argue that even accepting the premise that a court
may properly decide notto publish an opinion this should not prevent that opinion
from being cited as precedent since in common law practice any decision of a court
is by its nature precedent . Others argue that a court may try to hide what it is doing
in aparticular case by preventing the publication of the opinion in the case

There axe several reasons why an unpublished opinion should not be cited : (1) The
type of opinion written#oi the benefit of the parties is different from an opinion writ-
ten forpublication and often should not be published without substantial revision ; (2)
If unpublished opinions could be cited, services that publish only unpublished opin-
ions would soon develop forcing the treatment of unpublished opinions in the same
manner as published opinions thereby defeating the purpose of nonpublication ; (3)
Permitting the citation of unpublished opinions gives an advantage to a person who
knows about the case over one who does not; (4) An unpublished opinion is not new
authority but only a repeated application of a settled rule of law for which there is
ample published authority .

If it is desirable to reduce the number of published opinions, the only alternative
to having some opinions unpublished is to decide cases without written opinions .
This would be fat worse because it would compound the problems of' nonpublication
and at the same time takeaway from the parties the benefit of a written opinion ..

Section 752 41 (3) authorizes the Supreme Court to establish by rule the procedure
under which the Court. of Appeals, decides which of its opinions are to be published .
Sub (1) provides for a committee ofj adges of the Court of Appeals to make this deci-
sion

As a safeguard against any mistakes as to nonpublication, sub . (4) adopts the proce-
dure of the United States Court of Appeals for the Seventh Circuit in permitting aper-
son to request that an unpublished opinion be published . [Re Order effective July 1,
1978) ,

Judicial Council Committee's Note, 1979: Sub (4) is amended to delete the prior
requirement that a motion had to be filed in order to ask the Court of Appeals to have
one of its unreported opinions publ ished in the official reports of the Court of
Appeals Requiring a motion to be filed ledto confusion in some instances because
the person requesting the opinion to be published mayy not be a party to the appeal
decided by the opinion and uncertainty can occur as to who should be served with a
copy of the motion and given an opportunity to respond The requirement to file a
motion has been replaced by the need to simply make a request to the Court of
Appeals for publication of an unreported opinion . . [Re Order effective Jan 1, 1980]

Attorney fined $50 for citing unpublished opinion of court of appeals Tamminen
v. Aetna Casualty & Surety Cc 109 W (2d) 536, 32 ' 1 NW (2d) 55 (1982) .
Sub . .(3) does not ban citationto circuit court opinions Brandt v LIRC, 160 W (2d)

353, 466 NW (2d) 673 (Ct , App 1991)
Citation to unpublished court of appeals decision to show conflict between districts

for purposes of 809 62'(1) (d) is appropriate, State v . Higginbotham,162 W (2d) 978,
471 NW (2d) 24 . (1991)
A party's invitation to the court of appeals to consider' an unpublished opinion, or

even a naked citation to it, violates the letter and spirit of sub . (3) . Kuhn v Allstate
Co ' 181 VJ (2d) 453,510 NW (2d) 826 (Ct . App . 1993).

The noncitation rule and the conceptof stare decisis, Walther, 61 MLR581(1978) .
Publication of ' couitbf appeals' opinions' Scott , WBB July 19888

in, submission will be prejudicial to the accomplishment of' jus-
tice ;
His tory : Sup.. Ct . Order, 83 W (2d) xiii (1978) .
Judicial Council Committee's Note, 1978 : This rule incorporates the present

unwritten procedure for having the submission of a case advanced I t also specifies
the factors that may affect the advancement of a case . [Re Order effective .July 1,
1 978]

809.21 Rule .(Summaryy disposition). (1) The court
upon its ownn motion or upon the motion of 'a party may dispose
of an appeal summarily

(2) A partymay file at any time a motion for summary disposi-
tion of an appeal : Section 80914 governs the procedure on the
motion

Histor y : Sup Ct . Order, 83 W (2d) xiii (19'78) ; 1981 c . 390 s 252.
Judicial Council Committee 's Note, 19 78 : . The basic concept in former Rule

251 .54 of allowing the Supreme Court to dispose of'appeals summarily is continued,
but Rule 809 .21 specifical ly authorizes a motion for this purpose: Such a motion was
often usedd under prior procedure, but the rules did not expressly authorize it. [Re
Order effective July 1, 1978)

See note to 802..08, citing Am Orthodontics Corp . v . G & H Ins .. 77 W (2d) 337,
253 NW (2d) 82

809.22 Rule (Oral argument) . (1) The court shall deter-
mine whether' a case is to be submitted with oral argument or' on
briefs only.

(2) The court may direct that an appeal be submitted on briefs
only if :

(a) The arguments of the appellant :
1 . Are plainly contrary to relevant legal authority that appear

to be sound and are not significantly challenged ;
2 Are on their face without merit and for which no supporting

authority is cited or discovered ; or
3 Involve solely questions of fact and the fact findings are

clearlyy supported by sufficient evidence ; or
(b) The brief's fully present and meet the issues on appeal and

fully develop the theories and legal authorities on each side so that
oral argument would be of such marginal value that it does not,jus-

y the additional expenditure of court time or cost to the litigant .tif
(3) The court shall determine the amount of time for oral argu-

ment allowed to each party in a case either by general or special
OI'CIET ,

(4) On motion of any party or its own motion, the courtt may
order' that oral argument be heard by telephone,
History : Sup- Ct, Order, 83 W (2d) xiii (19'78) ; Supi Ct Order; 141 W (2d) xiii

(1987) .
judicial Council Comm ittee's Note, 1978 : The Supreme Court has for a number

of years scheduled some cases for submission on briefs only without oral argument
in an effort taaccommodate its burgeoning caseload, The criteria by which the court
decides whether' a case is to have oral argument have never been formally adopted
This rule is a statement of those Criteria' Counsel should address these criteria in their
briefs in discussing the question of the need for oral argument See Rule 809 19 (1)
(c): Flexibil i ty is provided by sub . (3) alto the length of oral argument in order to meet
the needs of an individual case It maybe appropriate, for example, to . have an oral
argument for the sole purpose of allowing the court to ask questions of counsel [Re
Order effective July 1, 19781

Judi c ial Council Note, 1988 : Sub .(4) [created] authorizes oral arguments to be
heard by telephone conference on motion of any party or the court of appeals [Re
Order effective Jan , 1, 1988]

809 .23, Rule (Publication of opinions). (1) CRITERIA
Fox PUBLICATION y (a)' While neither controlling nor fully measur-
ing the court's discretion, criteria for publication in the official
reports of an opinion ofthe court include whether- the opinion :

1 . Enunciates a new rule of law or modifies, clarifies or ciiti-
cizes an existing rule ;

2 Applies an established rule of law to a factual situation sig-y nificantly different from that in published opinions
;

3 .. Resolves or identifies a conflict between prior decisions ;
4 .. Contributes to the legal, literature by collecting case law or

reciting legislative history ; or
5 Decides a case of'substantial and continuing public interest .:

(b) An opinion should not be published when :
1 .. :The issuess involve no more-than the application of well-

settled rules of law to a recurring fact situation ;
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cessful patty costs, fees and reasonable attorney fees under this
section. . A motion for costs, fees and attorney fees under this sub-
section shall be filed no later than the filing ofthe respondent's
briefor, if across-appeal is filed, the cross-respondent's brief'.

(b) The costs, fees and attorney fees awarded under par .. (a)
may be assessed fully against the appellant or cross-appellant or
the attorney representing the appellant or cross-appellant or may
be assessed so that the appellant or cross-appellant and the attor-
ney each pay a portion of the costs, fees and attorney fees . .

(c) In order to find an appeal or cross-appeal to be frivolous
under par. (a), the court must find one or more of the following :

1 .. The appeal or cross-appeal was filed, used or continued in
bad faith, solely for purposes of harassing or maliciously injuring
another . .

2 ., The party or the party's attorney knew, or should have
known, thatt the appeal or cross-appeal was without any reason-
able basis in law or equity and could not be supported by a good
faith argument for an extension, modification or reversal : of
existing law
History : Sup Ct. Order, 83 W (2d) xiii (1978 ); Sup. Ct. Order, 92 W (2d) xi i i

( 1979) ; Sup .. Ct Order-, 104 W (2 d) xi ( 198 1 ) ; 1981 c . 316 , 31 7 ; 1981 c 39 0 ss. 220,
252 ; 1985 a. 2 9; Sup : (;t .'Oidez, }51 `W (2d ) xvii ( 1989),

Judicial Council Committee's Note, 1978 : Most of the p rovis i ons of former, ss
25123 and251 90 are retained The major ch ang e i s to provide tha t executi on for
costs in the Court of Appeals i s to be had in the tri al court in acco rdance with Rule
506 16 L athes than in the Cotut of Appe als The Judi cial Co un c il did no t review the
adequacy of the feess and thus made no recommendations on th em . It i s s u gge sted ,
however, that many of the fee s appear to be out of d ate and sh ould be revised. This
should be done in connection with a gen eral re view of fees in a ll court s. [Re Order
effective July 1 , 1978],

Judicial Council Committee's Note, 1979: Sub . ( 1 ) (a) and ( d), whi ch govern s
cos t s that are all owed in an appeal to the Court of Appeals or a review by the Supreme
Court , have been amended for purpose s of clarification ,

A provi sion has been added to clarify that c osts are taxed by the cler k in the Court
o f Appeals ir re spective of the fil i ng of a petiti on fo r rev iew in the Sup reme Court,
In the event of rev iew by the Supreme Court, a provi sion has been added s pecifically
stating th at co s ts are allowed against a petitione r in a case before the Supreme Court
when the decisi on of that court affirms a ,judgment of the Court of App eal s

An additional clarifying provis i on has b een added all owing costs aga inst a respon -
dentin acasebef orethe Supreme Cou rtwhen the petitio ner bef ore the Supre me Court
has achieved reversal of a judgment of the Court of Appe al s . The provi s i on further
states that the costs tha t were allowed when the case was ori ginall y de ci ded by the
Court of Appeal s are canceled . [Re O rder effe c tive .Jan .. 1 , 1980]

Judicial Council Committee's Note, 1981 : Sub . (2) (a) 1 is amended to correct
the referencee from a petition to appeall to a petition for re view. . The s upreme court
reviews the decisions of the co urt of appeals: [ReOrder effective Jan . . 1 , 1 9 82]

Appeal was frivolous because asserti on of trial court error was wi thout any reason-
able basis in law or equity and there wa s no argument that exi sting l aw should ha ve
been extended, modified oereversed. In Matter of Estate of Kcenigsmazk,1 1 9 W (2d )
394, 351 NW (2d) 1 69 (Ct App . . 1984)
Tax protesters appealin g without counse l were properly assess ed cost s under (3)

(c) 2 . Tracy v. Department of Rev$nue, 133 W (2d) 15 1, 394 NW (2d ) 7 56 (Ct. App..
1986 ) ,

Restricting acce ss to courts as sanctio n for frivolous acti o n upheld wh ere ord er was
narrowly tailored to balan c e interests of public access to c ourts, res judicata and pub -
li c's right not to have fri volous litigation be drain on publi c resources . Minni eche ske
v Gcie sbach , 1 61 W (2d)`ZG3 , 743,468 NW (2 d) 7 60 (C c App. 1991 ).

809 .26 Rule (Remittitur) : (1) The clerk ofthe court shall
transmit to the trial court the judgment and opinionn of the court
and the record in the case filed pu rsuant to s . 809.15 31 days after'
the filing of'the decision of the court I f a petition for review is
filed pursuant to s . .809 62, the transmittal is stayed until the
supreme court rules on the petition` , ,

(2) If`the supreme court grants a petition for review of`a deci-
sion of'the count of appeals, the supreme court upon filing its deci-
sion shall transmit to the trial court the judgment and opinion of
the supreme court. and the complete record in the case unless the
case is remanded to the court of appeals with specific instructions . .

History: Sup. Ct Order, 83 W (2d) xiii (1978 ); Sup.. CC O rder, 92 W (2d) xi i i
(1 979); 1981 c .. 390 s. 252

Judicial Council Com'r~ittee's Note, 1978: Former s .. 817. 35 is embodie d in this
s ecti on, except th at the time for issuance of the remitatu: i s reduced fro m 60 to 31
days ., [ Re Order effective July I , 197 8] . .

Judicial Council Committee's Note, 1979: Ibis section is amended by creating
a sub: (2) that specifi cally auth orize s the Supreme Court after filing its deci sion in the
review of a decision from the Court o f Appe al s to remit direc tly to the trial court the
complete record of the case wi tho ut the necessity of returning the case to the Co urt
of Appeals for-, remittitur to the trial court. Theonly exception to this new pro cedure
will occur when the Supreme Court remands a case to the Court o f'Appeals with some
specific instructions th at the Court of Appeals is required to follow . [Re Order effec-
uve, J an 1 ; 1980]

(c) A party seeking to recover costss in the court shall file a
statement of the costs within 14 days ofthe filing ofthe decision
of the court. An opposing party may file within seven days of the
service of the statement a motion objecting to the statement of
costs,

(d) Costs allowed by the court are taxed by the clerk in the court
of appeals irrespective of the filing by a party of 'a petition for
review in the supreme court . : In the event of'review by the supreme
court, costs are taxed by the clerk in the supreme court as set forth
in pats (a) and (b) The clerk shall include in the remittitur the
costs allowed in 'the court„ The clerk of the trial court shall docket
the judgment for costs in accordance with s ; 806 . .16 ..

(2) mss (a) The clerk ofthe court shall charge the following
fees:

1.. For' filing an appeal ; cross-appeal, petition for, review, peti-
tion to bypass, or, other- proceeding, $150 .

2.. For making a copy of'a record, paper, or opinion ofthe court
and comparing it to the original, 40 cents for each page,

? F ,.y2: ng fn r~~t. f C»*:~ ..̂ Of ~ EJ̀inv nf' 8 * 'PCrJrrl Pntrv

or paper; when the copy is furnished by the person requesting its
certification, 25 cents for, each page ..

4 For a certificate and seal, $1 ; except for an attorney's certif-
icate of good standing, $3 :

(b) The state is exempt from payment ofthe fees set forth in
par'.. (a) 1, to 4, except that the clerk is not obligated to supply the
state with free copies of .opinions .

(c) The clerk may refuse to file, docket, record ; certify, or
render any other service without prepayment of the fees estab-
lished by this section

(3) FRIVOLOUS APPEALS (a) Ifan appeal or cross-appeal is
found to be frivolous by the court, the court shall award to the suc-
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809 .24 Rule (Reconsideration) . The court of appeals
may on its own motion reconsider a decision or opinion at any
time prior to remittitur if'no petition for- review under s . 809 62 is
filed or, within 30 days of the filing of 'a petition for review A
motion for reconsideration is not permitted .

His tory: Sup . Ct. Order, 83 W (2d) xiii (1978) ; Sup .. Ct„ Order, 104 W (2d) xi
(198 1 ); 1981 c 390 s. 252,
Judicial Council Committee's Note, 1981 : Rule 809 .24 is amended to refer prop-

eily to the petition for supreme court review of decisions of the cour t of appeals . The
rule has been redrafted stylistically, No sub stantive change is intende d [ Re Order
effective Jan 1, 1982]

80925 Rule (Costs and fees) . (1) COSTS (a) Costs in
a civil appeal are allowed as follows unless otherwise ordered by
the court:

1 Against the appellant before the court of appeals when the
appeal is dismissed or the judgment or order affirmed ;

2 . . Against the respondent before the court of appeals when
the judgment or order is reversed ;

3 . . Against the petitioner before the supreme court when the
judgment of the court af'appeals is affirmed by the supreme court ;

4 . . Against the respondent before the supreme court when the
judgment ofthe court of appeals is reversed by the supreme court
and the costs in the court of'appeals are canceled and may be taxed
by the supreme court as costs against another party .

5 , ' In all other cases as allowed by the court,
(b) Allowable costs include :
I Cost of printing and assembling the number of copies and

briefs andd appendices requited by the rules, not to exceed the rates
generally charged in Dane County, Wisconsin, for' offset printing
of camera-ready copy and assembling ; „

2 Fees charged by the clerk ofthe court ;
3 Cost ofthe preparation of the transcript of testimony or for

appeal bonds ;
4 . . Fees of the clerk of thee trial court for preparation of the

record on appeal ;
Other costs as directed by the court . .
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lion ;for- purposes of postconvict on relief ; the districtt attorney
may, within 5 days after the notice is served and filed, file in the
trial court and serve upon the state public defender a request that
the defendant's indigency be•redetermined before counsel is
appointed or transcri pts are ordered . This paragraph doess not
apply, to a child who is entitled to be represented by counsel under
s . 4823,

(e) Within 30 days after the filing of a notice under par, (b)
requesting " representation by the state public defender for pur-
poses of postconviction relief', the state public defender shall
appoint counsel for the defendant and order a transcript of the
reporter's notes, except that if the defendant's indigency must first
b 0 (IO tEI'IT11ri8 d OT redetermined, the state public defender shall do
so, appoint counsel and order transcr i pts within 50 days after the
notice under par (b) is filed .,

(f) A defendant who does not request representation by the
state public defender' for purposes of postconviction relief' shall
order ' a transcript of' the reporter ' s notes within 30 days after filing
a notice under par . (b) :

(f'm) A child who has filed a notice of intent to pursue relief
from a judgment or order entered in a ch „ 48 proceeding shall be
furnished at no cost a transcript of the proceedings or as much of
it as '-is requested . To obtain the transcript at no cost, an affidavit
must be filedd stating that the person who is legally responsible for
the child's care andd support is financially unable or unwilling to
purchase the transcript.,

(g) The court reporter shall file the transcript with the tr i al
court and serve a copy of the transcript on the defendant within 60
days of the ordering of the tr anscript With in 20 days of the order-
ing of` a transcript of postconviction proceedings brought under
sub . . (2) (h), the court reporter shall file the original with the trial
court and serve a copy of '` that transccipf on the defendant.. The
reporter may seek an extension under s. 809. 16 (4) for filing and
serving the transcri pt.

(h) The defendant shall file a notice of appeal or motion seek-
ing postconviction relief within 60 days of' the service of' the tran-
scr ipt .

(i) The trial court shall determine by an order the defendant's
motion for postconviction relief within 60 .days of' its filing or the
motion is considezedd to be denied and the clerk of ' the trial court
shall immediately enter an girder denying the motion .

(j) The defendant shall file an appeal from the judgment of' con-
v iction and sentence and, if necessary, from the order of' the tr i al
cour t on the motion forr postconviction relief within 20 days of' the
entry ofthe order on the postconviction motion .

(k) The clerk f the tri al court shall transmit the record to the
court as soon as prepared but in no event more than 40 days after
the filing of. the notice of appeal by the defendant Subsequent
proceedings in the appeal are governed by the procedures for civil
appeals .

(L) An appeal under, s 974, 06 is governed by the procedures
fo r civil appeals . .-

(3) APPEALS BY STATE OR OTHER PARTY In a felony case in
which the state of Wisconsin, the representative of the public or
any other party appeals and the defendant or, subject individual is
a child or claims or appears to be indigent, the court shall refer, the
person to the state public defender for the determinationn of indi-
gency and the appointment of, legal counsel under ch . 977 .

History Sup, Ct Order, 83 W (2d) xiii ( 1978) ; Sup . Ct : . Order, 92 W (2d) xiii
(1979) ; Sup . Cf. Order, 104W(2d) xi (1981); 1981 c : 390 s. 252; Sup Ct. Order, 112
W (2d) xvii (1985);Sup Ct , Drder;123 W (2d) xi (1985) ; . 1985 a , 332 ; Sup Ct Order,
136 W (2d) xxv (1987) ; Sup. Ct . Order, 161 W (2d) xiii (1 . 991) ; . Sup Ct . Order No
93-19, 179 W (2d) xxiii (1994) ; 1993 a . 16, 395, 451

Judicial Council Committee's Note, 1978: Many changes are made in pr ior prac-
ticein criminal cases and in protective placement, juvenile and mental commitment
cases. . Under the former procedure counsel, usually the State Public Defender
appointed by the Supreme Court, was required to order a ti ansciipt, wait for its prepa-
ra6on, review it, present cache trial court by apost-hal motion any issues which the
defendant desired to raise on appeal even if the issue had been presented to and
decided by the court during the trial, [see State v . Charette, 51 Wis . . 2d 531,18'7 N W.
2d 203 (1971) and State v . Wuensch, 69 Wis . 2d 467, 230 N W 2d 665 (1975)], and
after the court ruled on the motion, appeal both the original conviction and the denial
of the post-trial motion to the Supreme Court . Often a year or mote elapsed between
the sentencing of the defendant and the docketing of hisappeal in the Supreme Court

809.30 Rule (Appeals in felony cases) . (1) DsF irri-
norrs In this section :

(a) "Postconvictionrclief means, in a felony or misdemeanor
case, an appeal of a motion foi postconviction relief' other than a
motion under s . 973 . 19 or 974 . 06 . In a ch . 48,51 or 55 case, other
than a termination of parental rights case under s . 48 . .43, it means
an appeal or a motion for reconsideration by the trial court of its
final judgment or order; in such cases a notice of intent to pursue
such reliefor' a motion for such relief need not be styled as seeking
"posteonviction" relief '.

(b) "Sentencing'" means, in a felony or misdemeanor case, the
imposition of' a sentence, fine or probation,. In a ch . 48, 51 or 55
case, - other than a termination : of parental li ghts case~ under s .
48 . . 43, it means the entry of the tr ial court's final judgment or
order; -

(2) APPEAL OR POSTCONVICIION MOTION BY DEFENDANT (a) A
defendant seeking postconviction relief in a felonyy case shalll
comply with this section Counsel representing the defendant .t at
sentencing shall continue representation by filing a notice under
par, (b) if the defendant desires to pursue postconviction relief'f
unless sooner discharged by the defendant oil by the trial court,:

(b) Within 20 days of the date of sentencing, thee defendant
shall file in the tr i al court and serve on the district attorney a notice
of intent to pursue posteonviction relief' : The notice shall include
the following:

1 The case name and court caption
2 :. An identification of the ,judgmentor order from which the

defendant intends to seek postconviction relief and the date it was
granted or entered ,

3; The name and address of the defendant and the defendant's
tri al counsel,

4 : Whether defendant's trial counsel was appointed by the
state public defender and if so, whether the 8efendanYs financial
circumstances have materiallyy improved since the date the defen-
dant's indigency was determined

5 . . Whether the defendant requests the state public defender
to appoint counsel fox- purposes of postconvietionxelief':

6 Whether a defendant who does not request the state public
defender .to appoint counsel will tepzesent himself or herself or,
will be represented by retained counsel If the defendant ; has
retained counsel, counsel's name and address shall be included .

(c) Within 5 days after a notice under ' par . (b) is filed, the clerk
shall :

1 : If the defendant requests representation by the state publicc
defender for purposes of postconvict on relief'; send to the state
public defender's appellate intake office a copy of the notice, a
copy of the judgment of order, specified in the notice, a list of the '
court reporters for each proceeding in the act ion in which the judg-
rrient or older was entered and a list of those proceedings in which
a transcript has been filed in the cou rt record at therequest of ' trial
counsel

2 ; If the defendant does not request rep resentation by the state
public defendet-, send or furnish to the defendant, if the defendant
is appe aring without counsel, onto the defendant's attorney ifone
has been retained, a copy , of ' the ,judgment or older specifi ed in the
notice ; a list of- the court repor ters for each proceeding in the action
in which: the judgment or order was entered and a list of those pro =
ceedings in which a transcr ipt has been filed in the court record at
the request of tri al counsel .

(d) . Except as provided in this paragraph, whenever a defend-
ant whose trial counsel is appointed by the state public defender
files a notice under par. (b) requesting public defender representa=
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(2) The trial court shall promptly hold a hearing on the motion
of the defendant, determine the motion by order and state the
grounds for the order.

(3) Release may be granted if'the court finds that: .
(a) There is no substantial risk the appellant will not appear to

answer- the judgment following the conclusion of'postconviction
proceedings ;

(b) The defendant is not likely to commit a serious clime,
intimidate witnesses, or otherwise interfere with the administra-
tion of justice ;

(c) The defendant will promptly prosecute postconviction pro-
ceedings ; and

(d) Thee postconviction proceedings are not taken fox purposes
of delay

(4) In making the determination on the motion, the court shall
take into consideration the nature of the crime, the length of sen-
tence and other factors relevant to pretrial release .

(5) The defendant or the state may seek review of'the order of
the trial court by filing a petition in the court .. The procedures in
s.. 809.50 govern the-petition,

(6) The court ordering release shall require the defendant to
post a bond in accordance with s 969,09 and may impose other
Perms and conditions .. The defendant shall file the bond in the trial
court

Hi story : Sup . Ct. Order, &3 W'(2d) xiii (1978) ; 1981 c . 390 s 252; 1991 a 39
Judic i al Council Committee 's Note, 1978 : Section 969:09 provides for release

on bond pending appeal and the conditions of the bond . Section 969.01 (2) provides
for bond in felony cases after conviction in the discretion of the trial court or by the
Supreme Court or a justice thereof' or the Court of Appeals or a judge thereof. Neither
the statutes nor case law, however, establishes the standards for release or indicates
whetherr the Supreme Court or Court of Appeals is reviewing the action of the trial
court or acting de novo This Rule is intended to meet these deficiencies . . The stan-
dards for release are those included in the American Bar Association Criminal Justice
Standards, Criminal Appeals, s 2 .5 [ Re Order effective July 1, 19'78]

Petition fbr bail pending appeal discussed State v Whitty,$6W(2d)38Q272NW
(2d) 842 (1978).

See note to 974 . .06, citing State v. Shumate, 107 W (2d) 460, 319 NW (2d) 834
(1982) ..

Merits of underlying appeal may be considered by trial court in considering release
pending appeal and by appellate court in determining whether immediate review of
order denying release pending appeal is necessary State v . Salmon, 163 W (2d) 369,
47 1 NW (2d) 286 (Ct. App .. 1991)..

See note to 969 09, citing Dreske v Wis . Department of Health and Social Ser-
vices, 483 F Supp 783 (1980) .

809 .32 Rule (No merit reports) . (1) If' an attorney
appointed under s . 809 .. .30 or ch . 977 is of the opinion that further'
appellate proceedings on behalf of`the defendant would be fiivo-
lousand without any arguable meritwithin the meaning of Anders
v. California, 386 US, 738 (1967), the attorney shall file with the
court of appeals '3 copies of a brief in which is stated anything in
the record that might arguably support the appeal and a discussion
of why the issue lacks merit ;.- Thee attorney shall serve a copy of
the brief' on the defendant and shall file a statement in the court of
appeals that service has been made upon the defendant The
defendant may file a response to the brief' within 30 days of ser-
vice,

(2) The attorney also shall filee in the trial court a notice of
appeal of the,judgment of conviction and of any order denying a
postconviction motion .. The clerk of the trial court shall transmit
the record in the case to the court pursuant to s 809.15 . The no
merit briefand notice or appeal must be riled within 180 days of
the service upon the defendant of the transcript under' s .: 809 30 (2)
fg)

(3) In the event the court of appeals finds that further' appellate
proceedings would be frivolous and without any arguable merit,
the court of appeals shall affirm the judgment of conviction and
the denial of any postconvction motion and relieve the attorney
of further responsibility in the case .. The attorney shall advise the
defendant of the right to file a petition for review to the supreme
court under s . 809, 62 .

(4) If'a fully briefed appeal is taken to the court of appeals and
the attorney is of the opinionn that .t a petition for review in the
supreme court under s 809,62 would be frivolous and without any

This delay, combined with the delay-in the Supreme Court caused by its backlog,
often resulted in an appeal not being decided by the Supreme Court until two or three
years after conviction .

The procedures in this section are designed to expedite the entire process by putting
time limits on each step and by eliminating the necessity of each issue being presented
twice to the trial comet .

The term "postconviction relief', as used in this Rule, includes new trial, reduction
of sentence and any other type of relief which the trial court is authorized to give,
other than under, s 974 06 `

Extensions of time for taking various steps under this section can be granted by the
court of appeals under Rule 809..82. [Re Order effective July 1, 1978]

Judicial Council Committee's Note, 1979 : Sub . (1) (h) is amended to increase
from 10 to 20 days the period for a defendant to file a notice of appeal after entry of
a n ial,coucPs order denying postconviction relief It is sometimes difficult to meet
the present 10-day requirement for filing an appeal under this subsection due to the
delay's that may occur in the prompt delivery by mail of the order of the trial court on
a motion for postconvicuon relief, Increasing the time period by 10 days does not
unduly lengthen the appellate process for determination of an appeal on its merits.
[ReOrder effective Jan n . 1, 1980]

Judi cial Council Committee's Note, 1981 : Sub .. (I)'(e) is amended to increase
from 40 to 60 days the period for the court reporter to completee and serve a copy of
the transcript on the defendant and sub. (1) (f) is amended to increase from 30 to 60
days the period for the defendant to either file a notice of appeal or motion seeking
postconviction relief . The previous time periods were often insufficient for pcepaza-
Uon of, the transc r ipt and for review of the uansctiptand,record by the defendant
determining which, if any, postconviction proceedings to commence

" .Sub (1) (e) is clarified to establish that thee original of the transcript is filed with
the trial court by the court reporter whereas a copy is served by the court reporter on
the defendant. . Also, the transcript of postconviction proceedings must be filed and
served by the court reporter within 20 days of ordering by the defendant .
" Sub. . (1) (i) is amended to provide that the clerk of the trial court shall uansmit the
record to the court of appeals no later than 40 days after the filing of the notice of
appeal, Presently transmittal of the record is governed by Rule 809 .15 (4) which
allows up to 90 days from the filing of the notice of appeal, .

The total time period from ordering the transcript to transmittal of the record to the
court of appeals has not been altered by these amendments .

Judicial Council Committee's Note, 1978, explained that extensions of time for
taking various stepsunder Rule 809.30 can be granted by the court of appeals under
Rule 809 . .82 . In State v. Rembert, 99 Wis 2d 401, 299 N .W 2d 292 (Ct. App 1980),
the court of appeals stated that its authority to extend the time periods of Rule 809 30
is to the exclusion of the trial court The court of appeals, not the trial court, is respon-
sible for monitoring, enforcing or extending the time periods of Rule 80930. [Re
Order effective Jan. 1, 1 982]
Judicial Council Note, 1984 : Requi ring that the appellate process be initiated by

filing a,nopce in the trial court within 20 days after sentencing is intended to :
Expedite the process ; the information needed for a decision regarding postconvic-

tionrelief is available to the defendant at sentencing and the decision can usually be
made shortly thereafter

Emphasize trial counsel's duties to counsel the defendant about the decision to seek
postcondiction relief and to continue : epresentadon until appellate counsel is retained
or appointed . SCR 20 34 (2) (d) ; Whitmore v. State, 56 Wis .. 2d 706, 203 N .W. 2d

.;56(1973)
Create a record, in the trial court showing whether the postconviction process has

been timely invoked
Notify the judge; clerk, court reporter and district attorney that postconviction

relief is contemplated and allow the district attorney to request a redetermination of
indigency. in public defender cases„

Give the public defender the information needed to appoint counsel and order tran-
scripts promptly, and to decide whether the defendant's indigency must first be deter-
mined or redetermined [Re order effective July 1, 1985]

Judicial Council Note, 1986 : Sub (1) is amended to clarify the application of the
statute when the :appeal is taken from the final judgment or order imanon-criminal
case

Sub (2) (fin) is prior s 48 .47 (2), renumbered for more logical placement in the
statutes [Re Order eff 7-1-87]

Appellate court did not abuse its discretion in refusing to a l low convicted accused
to pursue late appeal . State v . Argiz, 101 W (2d) 546, 305 NW (2d) 124 (1981) .

Limitation period under sub'. (1) (f), 1983 stars [now sub . (2) (h)] cannot begin to
can until entry of appealable order . In Interest of M T 108 W (2d) 410, 321 NW (2d)
289 (1982)

For issues on appeal to be considered as matter of right, postconviction motions
must be made-exbept in challenges to sufficiency of evidence under 974 02 (2), State
v, IvIonje, 109 W (2d) 138, 325 NW (2d) 695 (1982)

Because double jeopardy precludes retrial if appellate court finds conviction is not
supported by sufficient evidence, court must decide claim of insufficiency even if
there are other grounds for reversal th at would not prec lude reniai. State v ivy, 119
W (2d) 591, 350 NW (2d) 622 (1984). .

Court may giant extensions under this section for good cause State v Harris; 149
W (2d) 943,' 440 NW (2d) 364 (1989).

The decision to appeal . Kempinen, WBB August, 1985 . .
Sentence modification by, Wisconsin trial courts Kassel 1985 WLR 195
The decision to appea l a criminal conviction: Bridging the gap between the obliga-

tions of trial and appellate counsel. 1986. WLR 399

' 809 .31 Rule (Release on bond pending seeking
postconvict ion relief) . (1 ) A defendant convicted of a felony
who is seeking relieffrom a conviction and sentence of imprison-
ment or, to the intensive sanctions program and who seeks release
on bond pending a determination of 'a motion or appeal shall file
in the trial court a motion seeking release .
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co nvic tion relief in a mi sdemeanor case pursu a nt to s . 974 02 (1 ) . It al so makes the
procedure s set fo rth in Rule s 809 30 to 809 .3 2 apply to thes e types of cases .

Rules 809 .41 to 809 43 es tablis h special procedures f or ap peals that may be he ard
by one appellate judge. . The appeal time periods in Chapter 299, traffic regulation and
municipal ordinance viol ati on cases, are fo und ins 808 .04 . . [ReOr der effective July
1 , 1 978]

Judicial Council Committee's Note, 1979 : Sub . (2) is repeale d and recreate d to
place into i t for purp oses of clarity th e approp riate reference in Chapter 808 contain -
i n g the appeal time period s fo r Ch apter 799, tr affic reg ulatio ns, and municipal ordi -
n ance violations ca ses. No subs t a ntive change i s i ntende d . [Re Order effecti ve J an .
1 , 1980]

809.41 Rule (Motion for 3-judge panel or hearing in
county of origin). (1) I f an,appellant or a petitioner requesting
the court to exercise its supervisory jurisdiction orits original
jurisdiction to issue prerogative w rits or its appellate jurisdiction
to grant petitions for leave to appeal desires the matter to be
decided by a 3 -judge panel, the appellant or petitioner shall file
with the copy of the notice of appeal required by s . 809 10 (1) (a)
or with the petition requesting the court to exercise its supervisory,
original or appellate jurisdiction a motion for a 3 -judge panel ..
Any other party must file a motion under this rule for a 3 -judge
panel within 10 days of'seivice of the notice of appeal or with the
response to the petition . The failure to file a motion under this r ule
waives the right to request the matter to be decided by a 3 -judge
panel A motion for'a 3 -judge panel in a case in which the state
is a party shall also be served upon the attorney general . The attor-
ney general may file a response to the motion within 7 days of'ser-
vice.

(2) The chief,judge may change or modify his or her decision
on a motion that the matter be decided by a 3 -judge panel at any
time prior to a decision on the merits of the: appeal or petition ..

(3) Whether or not a motion for a 3 -judge panel has-been filed,
the chief judge may order that an appeal or petition be decided by
a3-Judge panel at any time prior' to a decision on the merits of the
appeal or petition . .

(4) If an appellant desires that the appeal be heard in the
county where the case or action originated under s 752 ..31(3), the
appellant shall file with the copy of the notice of appeal required
by s . 809, 10 (1) (a) a motion requesting a hearing in the county of
origin . . Any other party must file a motion requesting a hearing in
the county of origin within 10 days of service of the notice of
appeal The failure to file a motion under this rule waives the right
to request the appeal be heard in the county where the case or
action originated .

History : Sup. Ct Order, 83 W (2d ) xiii (197 8) ; Sup. Ct. Order, 92 W (2d) xii i
(1979) ; Sup Ct Order, 104 W (2d) xi (1981 ); Sup: Ct. Order 151 W (2d ) x vii ( 19 8 9) ;
1993 a . 486 .
Judicial Council Committee's Note, 1979 : Sub . (3 ) i s cre ated to clarify that the

chief judge o f the;Court of Appeal s has the authority to order that a n appeal b e decided
by a 3-.judge panel after it has initially been assig ned to a sin gle Court of Appe al s
judge This authority of the chi ef jud ge maybe ex erci sed at anytime p r i or to a deci-
siogon the merits of the appeal by the single Court of Appeals judge to w hom the
appea l wa s ori gin all y assigned . [ Re Order eff8cti ve Jan . 1 , 198 0]

Judicial Council Committee's Note, 1981 : Rule 809 41 is ame nd ed to harmonize
with ch: 192, Laws of 19'79.

. Sub. . ( 1) i s amended to apply the procedure for requesting a 3 -judge panel for
appeals to otherproceedings in the types of case spec i fied in s. 752 31 (2) The rule
i s also amended to require that if themotion for 3 -judge p anel is in a case in whi ch
the s tate is a party the moti on mus t be served upon the attorney g ener al as well as all
persons of re c ord If the district attorney f i les the m oti on for 3 -judge panel, the dis-
trict attorney mus t serve the mo tion on the attorney general . The attorney general is
given 7 days to re spond to the motion

The rule i s further amended to require that the motion for 3 -judge panel be filed
with the copy of the notic e of appeal required to be sent to the clerk of the court of
appeals under Rule 809. 10 ( 1 ) (a) and not with the original noti ce of appeal fi le d with
the cler k of the circuit court
Subs (2) and (3) axe ame nde d to clarify th at their provisions may apply to both an

appeal and a petition r equesting the exerci se of supervisory jurisdiction or ori gin al
j uri s dicdo n , to iss ue a prerogative wr it

Section 752 .31 , as amended by ch. 192 , Laws of 1979, provides for a hearing in
the countyof o ri gin f'or appeals but n ot for other pro ceed i ngs s uch as a petiti on f or
supervisory writ or original jurisdiction prerogative writ Sub,( 4) i screate dto setout
in a separate sub sectio n of Rule 809,41 the procedure to reques t that an appeal be
heard in the c ounty where a c ase or. actio n originated as auth orized under sub . 7 52 .3 1
(3 ) . The cr eation of this separate sub sectio n make s no sub stantive cha nge inthe prior
procedure that was contained in Rule 809 .4 1 (1) The rule requires that themo tion
forbearing in county of origi n be filed with the copy of the no ti ce of appe al required
to be sent to the clerk of the court of app eal s under Rule 809 .110 ( 1 ) (a)..

Rule 809 . 41 is al so amended to clarify thatthe app eal or pe tition i s dec i ded rath e r
than heard, as oral argument mayn ot occur in all mattersfiled in the court of appeal s .
[Re Order effecti ve Jan. 1 , 1982]

809.40 Rule (Applicability) . (1) An appeal to the court
of appeals from a ,judgment or order in a misdemeanor case or a
ch: 48,51 or 55 case, or `a motion for postconviction relief in a mis-
demeanor case must be initiated within the time per i ods specified
ins 808 . 04 and is governed by the procedures specified in ss .
809 .30 to 809 . 32

(1 m) Subsection (1) does not apply to an appeal from an order
denying a petition under ' s .. 48,375 (7), which is governed by the
procedures specified in s . 809 105, or, to an appeal from an order
or , judgment under s 48 43, which is governed by the procedures
specified in s . 809. 107 .

(2) An appeal to the court of appeals from a ,judgment or order-
in a ch 799, : traffic regulation or municipal ordinance violation
case must be initiated within the time per iod specified in s . 808.04,
and is governed by the proceduress specified in ss . 809 01 to
809.26 and 809 . 50 to 809 .. 85, unless a different procedure is
expresslyy provided in `ss 809,41 to 809 ..43 . . .

(3) Any civil appeal to the court of appeals under sub .. (1) or
(2) is subject to the docketing statement; requi r ement of s . 809. 10
(1) (a) and may be eligible for the expedited appeals program in
the discretion of the court,

History : Sup. Ct . Order, 83 W (2d) xiii (1978) ; 1979 c 32 s 92 (16) ; Sup . Ct,.
Order, 92 W (2d) xiii (1979);1979 c 175 s . 53 ;1979 c . 355 ; 1981 c 390 s . 252; Sup .
Ct Order, 130 W (2d) xi xix ((1986); Sup. CC: Order, 131 W (2d) xv (1986); Sup .. Ct
Older, 136 W (2d) v, xxv ((1987) ; 1991 a. 263; 1993 a. 395 .

Judicial Council Committee's Note, 1978 : Rule 809, 40 establishes the time peri-
ods for appealing in a misdemeanor case or Chapter 48, 51 or 55 case or seeking post-

809 .32 RULES OF APPELLATE PROCEDURE

arguable merit, the attorney shall advise the defendant of'the rea-
sons for this opinion and that the defendant has the right to file a
petition for review. Ifrequested by the defendant, the attorney
shall file a petition satisfying the requirements of s . 809 62 (2) (d)
and, (f) and the defendant shall file a supplemental petition satisfy-
ing the requirements of s .809..62 (2) (a), (b), (c) and (e). The peti-
tion and supplemental petition shall both be filed within 30 days
of the date of the decision of the court of appeals . An opposing
party may filee a response to the petition and supplemental petition
within 10 days of'the service of the supplemental petition..
History: Sup. Ct. Order, 83 W (2d) xiii (19'78) ; Sup. Ct. Order, 104 W (2d) xi

(1981) ;1981 c, 390 s. 252;1983a .192; Sup. . Ct Order, 123 W (2d) xix (1985); 1987
a . 403 s . 256.

Judicial Council Commi ttee's Note, 1981 : Subs.. (3) and (4) are amended to refer
properly to the petition for supreme court review'of decisions of the court of appeals .

Sub .. (4) is amended to reflect the amendments to Rule 809 .62 regulating the form,
contents and length of a petition for review . If requested by the defendant, the attoi-
ney shall filee with the supreme court a petition for review con tainingg the statement
of the case and the appendix required by Rule 809 62 (2) (d) and (fl ; as the attorney
is in the best position to formulate the statement of the case and to provide the docu-
ments required for the appendix. The defendant shall file a supplement containing
the statement of the issues presented for review, the table of contents, the statement
of the criteria relied upon for a review and the argument amplifying the reasons relied
onto support the petition as required by Rule 809 .62 (2) (a), (b), (c) and (e) . The mle
does not prohibit the defendant from including a supplement to the statement of the
case provided by the attorney

Thee rule requi r es that b oth the petition and supplementa l petition be filed within
30 days of the date of the decision of the court of appeals . As with all petitions for
review, the opposing party may file a response to the petition and supplemental peti-
tion within 10 days. The amendment provides that th e 10 days begins to run from the
service of the supplemental peti tion .. [R e Order effective Jan 1, 1982]
This rule is constitutional although it does not secure indigent convict the right to

counsel in preparing petition for review, . State v . Mosley, 102 W (2d) 636,307 NW
(2a) 200 (1981) ,

"No-merit brief' requirement under (1) does not deny right to counsel State ex
rel. .McCoy. v. Appeals. Ct,137 W (2d) 90, 403 NW (2d) 449 (1987) .

Appellate counsel's closing of a-file because of no merit without the defendant
knowing of theright to disagree and compel a no merit report is ineffective assistance
of counsel . A defendant must be informed o f the right t o appeal and to a no merit
report, but need not be informed orally . State ex rel Flores v State, 183 W (2d) 587,
516 NW (2d) 362 (1994) .

This section comports with constitutional requirements McCoy v Court of
Appeals, 486 US 429 (1988).

SUBCHAPTER IV

CHAPTERS 48, 51, 55 AND 799, TRAFFIC REGULATION,
MUNICIPAL ORDINANCE VIOLATION, AND
MISDEMEANOR CASES .APPEAL PROCEDURE

IN COURT OF APPEALS
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809 .50 Rule (Appeal from judgment or order not ,
appealable as of right) . (1) A person shall seek leave of'the
court to appeal a judgment or older not appealable as of light
tinder's.. 808 03 (1) by filing within 10 days of'the entry of'the judg-
ment or order a petition and supporting memorandum, if`any . The
petition and memorandum combined may not exceed 35 pages if
a'monospaced font is used or 8,000 words if a proportional serif
font is used The petition shall contain :

(a) A statement of the issues presented by the controversy ;
(b) A statement of'the facts necessary to an understanding of

the issues;
(c) A statement showing thatreview of'the,judgment or order

immediately rather than on an appeal from the final judgment in
the case of proceeding will materially advance the termination of
the litigation or clarify further proceedings therein, protect a party
from substantial or irreparable injury, orclarify an issue of general
importance in the administration of justice ;, and

(d), A .copy of the judgment or order sought to be,reviewed .
(2) An opposing party in the trial court shall file a response

with supporting memorandum, if any, within 1 .0 days of the ser-
vice of the petition The response and memorandum combined
may not exceed 35 pages if a monospaced font is used or' 8,000
words if' a proportional serif font is used . . Costs and fees may be
awarded against any party in a petition for leave to appeal pro-
ceeding .

(3) If' the court grants leave to appeal, the procedures for
appeals from final,judgments are applicable to further proceed-
ings in the appeal,, except that the entry of the order granting leave
to appeal has the effect of'the filing of-the notice of appeal .

(4) A person filing a petition under this section shall append
to the petition a statement identifying whether the petition is pro-
duced with a monospaced font or with a proportional serif' font ..,
If'pioduced with a proportional serif font, the person shall set forth
the word count of-the petition
His to ry:. Sup Ct .Order, 83 W (2d) rill (1918) ; Sup: Ct . Order, 92 W (2d) rill

(1979); Sup, Ct Order, 151 W (2d) xvii (1989) ; Sup.. Ct. Older, 164 W (2d) xxix
(1991); Sup . Ct Order, 171 W (2d) xxxx (1992) ; Sup . Ct . Order No 93-20, 1'79 W
(2d) xxv.
Judicial Council Committee's Note, 1978 : Section 808 03 (1) makes only final

judgments and final orders appealable as of right . All other judgments -and orders are
appealable only in the discretion of the court This section provides the procedure for
asking the court to permit the appeal ofla nonfinal order . 'The issue of whether the
court should hear the appeal is presented to the court by petition with both parties
given the opportunity of submitting memoranda on the question . The standards on
which nonfinal judgments or orders should be reviewed immediately are set forth in
s . 808,03(2) and are taken from the American Bar Association's Standards of Judicial

809 .52 Rule (Temporary relief) . A petitioner may
request in a petition filed under s . 8,09 50 or 809.51 that the court
grant temporary relief' pending disposition of the petition .. The
court or a,judge of the court mayy grant temporary relief upon the
terms and conditions it considers' appropriate .

History : Sup .. Ct , Order, 83 W (2 d) rill (1978); 198 1 c . 3 90 s . 252 .
Judicial Council Committee's Note, 1978 : Rules 809 .51 to 8 09 52 incorporate

into th e rules for the first time the procedures to be followe d when the court is aske d
to exercise i ts supervisory jurisdiction For an excellent discu ssion oforig inal and
s upe r vi so ry juri s di cti o n of the Supreme Court and the di s tinction between them s ee
the o pinio n by Justice Wickhem in Petiti on of Heil , 230 Wis 428, 284 N, W 42
( 193 9) To a large degree the procedures spe c ifi ed in 201 Wi s . 1 23, 229 N W 64 3
(193 0) are follow e d , but so me o f the features of Rule 2 1 , FRAP, are included .
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809 .42 Rule (Waiver of oral argument) . The appellant
and respondent in an appeal under s . 752.31 (2) may waive oral
argument, subject to approval of'the court .

History: Sup . Ct Order, 83 W (2 d) xiii (1978); Sup ... Ct Ord er, 92 W (2d) x iii
(1979) .

Judicial Council Committee's Note, 1979 : Thi s rul e is amended to dele te lan-
gu age auth ori zing an appell ant and resp on dent to w ai ve the fi ling of briefs in an
appe al to the Court of Appeals . The Court of Appeals as a con sistent policy does not
allow the waivi ng of filin g of briefs . Th e rule is brough t into co nformi ty with that
policy, [Re Order effec tive .Ja n. 1 , 19801

809.43 Rule (Number of briefs) . (1) A person who files
a brief or appendix shall file 8 copies with the court, or such other
number as the court directs, and serve 3 copies on each party .

(2) A person whoo is found indigentt under s . 814 29 and files
a briefor appendix shall file the original and 2 copies with the
court and serve one copy on each party .

History: Sup. Ct Order, 83 W (2 d) xiii ( 1978) ; Sup Ct O rder, 164 W (2d) xxix
(1997) .

SUBCHAPTER V

DISCRETIONARY JURISDICTION PROCEDURE IN
COURT OF APPEALS

RULES OP APPELLATE PROCEDURE 809.52

Administration, Standards Relating to Appellate Courts, s . 3 .12 (b). [Re Order effec-
tive July 1, 1 978]

Judi c ial Council Committee's Note, 1979 : Sub, (1) (c) is amended to conform
with 80803(2) 03 (2) (b), whic h sets out the standards created by the Wisconsin Legislature
for appeals to the Court of Appeals by permission. A dcafdng error in the original
preparation of chapter 809 replaced the word "or" found in 808 .03 (2) (b) with the
word "and", which results in' a party having to show in a petition to the Court of
Appeals for the court to assume discretionary jurisdiction that granting such a petition
will protect a party from both substantial "and" icrepazable injury rather than meeting
just one of the 2 criteria, as was the intention of the Wisconsin Legislature . [Re Order
effective Ian 1, 1980]

See note to 808:03, citing State v Jenich, 94 W (2d) 74, 288 NW (2d) 114 (1980) . .
Interlocutory Appeals in Wisconsin Towers, ?,mold, Tess-Matmer & L .evenson,

Wis. . Law July 1993

809 .51 Rule (Supervisory writ and original jurisd ic -
tion to issue prerogative writ) . (1) A person may request the
court to exercise its supervisory jurisdiction or its original juris-
diction to issue a prerogative writ over a court and the presiding
judge, or other person or body, by filing a petition and supporting
memorandum . The petition and memorandum combined may not
exceed 35 pages if`a monospaced font is used or 8,000 words if a
proportional serif' font is used . The petitioner shall name as
respondents the court and judge, or other person or body, and all
other parties in the action or proceeding . The petition shall con-
tain :

(a) A statement of'the issues presented by the controversy ;
(b) A statement of the facts necessary to an understanding of

the issues ;
(c) The relief' sought ; and
(d) The reasons why the court should take jurisdiction .
(2) The court may deny the petition ex parte or may order the

respondents to file a response with a supporting memorandum, if
any, and may order oral argument on the merits of the petition ..
The response andd memorandum combined may not exceed. 35
pages if a monospaced font is used or 8,000 words if a proportional
serif' font is used, The respondents shall respond with supporting
memorandum within 10 days of'service of'the order. A respondent
may file a letter stating that he or she does not intend to file a
response, -but the . petition is not thereby admitted .

(3) The court, upon a consideration of'the petition, responses,
supporting memoranda and argument, may grant or deny the peti-
tion or order such additional proceedings as it considers appropri-
ate, Costs and fees may be awarded against any party in a writ pro-
ceeding .

(4) A person filing a petition under this section shall append
to the petition a statement identifying whether the petition is pro-
duced with a monospaced font or with a proportional serif font ..
If' produced with a proportional serif' font, the person shall set forth
the word count of'the petition .
Histor y: Sup . C[. Order, 83 W(2d)rill; Sup Ct, Order, 104 W (2d) xi (1978) ; Sup.

Ct Order, 151 W (2d) xix (1981) ; Sup . Ct. Order, 164 W (2d) xxix (1991); Sup . Ct .
Order, 171 W (2d) xzxv(1992) ; Sup . Ct. Order No 93-20, 179 W (2d) xxv .

Judi ci al Council Committee's Note, 1981 : Sub . (1) is amended to reflect the pro-
cedure for issuance of a .prerogative: writ currently followed by the court of appeals
and to alert attorneys to the correct procedure to be fo ll owed; ., Rule 809 51 governs
the procedures for seeking a petition for supervisory w rit or original jurisdiction pre-
rogative writ in the court of appeals [Re Order effective Jan . 1, 1982]

Court abused discretion by ordering ora l: argument one day after petition for writ
was filed and served. State ex rel.. Breier v . Milwaukee County Cit. Ct. 91 W (2d) 833,
284 NW (2d) 102"(1979) . .

Se note t^ P.: : III, s : 5; ^:hra Sr_~r~ ex re! . Swan v Elections Bd,133 W (2d) 87 ;
394 NW (2d) 732 (1986), V

Electronically scanned images of the published statutes.



APPELLATE PROCEDURE IN SUPREME COURT

809 .60 Rule (Petition to bypass). (1) A party may file
with the supreme court a petition to bypass the court of appeals
pursuant to s ., 808 05 no later than 10 days following the filing of
the respondent's brief' under s . 809.:19 or response . The petition
must includee a statement of reasons for bypassing the court of
appeals.

(2) An opposing party may file a response to the petition
within 10 days of the service of the petition..

(3) The filing of the petition stays the court of appeals from
taking under submission the appeal of other proceeding .

(4) The supreme court may grant the petition upon such condi-
tions as it considers appropriate .

(5) Upon the denial of the petition by the supreme court the
appeal or other proceeding in the court of appeals continues as
though the petition had never been filed

His tor y: Sup . Ct Order, 83 W (2d) xiii (1978) ; Sup Ct, Order, 104 W (2d) xi
(1981):'
Jud ic ial Coun ci l Committee's Not e, 1981 : The amendment to-sub . (1) estab-

lishes time periods for filing a bypass petition to discourage use of the petition for dil-
ato:y purposes [Re Order effecuve .Jan 1, 19821

809.61 Rule (Bypass by certification of court of
appeals or upon motion of supreme court) . The supreme
court may take jurisdiction of an appeal or other proceeding in the
court of appeals upon certification by the court of appealsbr upon
the supreme court's own motion . The supreme court may refuse
to take jurisdiction of an appeal or other proceeding certified to it
by the court of appeals ;,

' His tory: Sup. Ct Order, 83 W (2d) xiii (1978)
Supreme coucis denial of certification has .no precedential value on merits of case . .

State v Shillcutt, 119 W (2d) 788,350 NW (2d) 686 (1984).
Discretionary review by the Wisconsin supreme court, Polccass, WBB March,

1985,

809 :62 Rule (Petition for review). . (1) A pasty may file
with the. supreme court a petition for review of an adverse decision
of "the court of`appeals pursuant to s 808 10 within 30 days of the
date of the decision ofthe court of appeals ;. Supreme court review
is a matter of',judicial discretion, not of right, and will be granted
only when special and important reasons are presented The f'ol-
lowing, 'while neither controlling nor fully measuring the court's
discretion, indicate criteria that will be considered :

(a) A real and significant question of federal or state constitu-
tional law is presented.

(b) The petition for' review demonstrates a need for the
supreme court to consider establishing, implementing or chang-
ing a policy within its authority .

(c) A decision by the supreme court will help develop, clarify
or harmonize the law, and

i . The case calls for the application of a new doctrine rather
than merely the application of well-settled principles to the fac-
tual situation; or

2 . The question presented is a novel one, the resolution of
which will have statewide impact ; or

(c) A concise statement ofthe criteria of sub . (1) relied upon
to support the petition, or in thee absence of any of the criter i a, a
concise statement of other substantial and compelling reasons for
review

(d) A statement of the case containing a descr i ption of the
nature of the case ; the procedural status of the case leading up to
the review ; the dispositions in the trial court and court of appeals ;
and a statement of those facts not included in the opinion of the
court of appeals relevant to the issues presented for review, with
appropr iate references to the record

(e) An argument amplifying, the reasons relied on to support
the petition, arranged in the order of the statement of issues pres-
ented : All contentions in support of the petition must be set forth
in the petition. A memorandum in support of the petition is not
permitted.

(f) An appendixx containing, in thee following order :
1 . The decision and opinion of the court of appeals .
Z. Judgment, orders, findings of fact., conclusions of law and

memorandum decisions of the circuit court and administrative
agencies necessary for- an understanding of the petition . .

3. Any other portions of the record necessary for- an under-
standing of the petition

(2m) Subsection ' (2) does not apply to a petition for review of
an appeal that is governed by ` s 809 .. 105 .. A petition governed by
that section shall comply with s . 809105 (11) ;

(2r) This section applies to petitions for review of an appeal
under- s 809.. 107, except as provided in s . 809 . 107 (6) (f) . .

(3) Except as provided in s . 809 32 (4), an opposing party may
file a response to the petition within 10 days of the service of the
petition . .

(4) The petition and response, if any, shall conform to s .
809,19 (8) (b) and (d) as , to form and certification and shall be as
short as possible but not exceed 35 pagess in length if a mono-
spaced font is usedd or 8,000 words if a proportional ser i f ' font is
used, exclusive of appendix

(5) Except as provided in s $09 : . 24, the filing of the petition
stays further proceedings in the court of appeals .

(6) The supreme court may grant the petition upon such condi -•
tions as it consider s appropriate, including the filing of additional
br ief s̀ . I f the petition is granted, the petitioner tcannot raise or
argue issues not set forth in the petitionunless ordered otherwise
by the supreme court. The supreme court may limit the issues to
be considered on review .

(7) A party who seeks a modification of an adverse decision
ofthe court of appeals may file a petition for- cross-review within
the period for filing a petition for review with the supreme court,
or 30 days after the filing of a petition for review by another party,

809.52 RULES OF APPELLATE . PROCEDURE

There area number of changes, however, from prior procedures Thepaitiesinthe
action or proceeding in the trial court must be made respondents in the Court of
Appeals because they in most cases are the real patties in interest. Usually the judge
whose order is being challenged has no direct interest in the outcome and should not
be forced to appear but may, of course, do so . The Attorney General must also be
served in certain cases, such as declaratory judgments involving the constitutionality
of a statute or arising under Chapter 227, the administrative procedure act .

The petition must be filed with the clerk rather than being submitted ex paste to a
judgeofthecoutt By virtue of the requirement that the petition befiled, it must previ-
ously have been served on opposing parties as required by s 809 . . 80 .. Thee initial
action of the court will be to direct the respondents to answer the petition rather than
to issue an order to show cause why the relief requested should not be granted , [Re
Order effective July 1, 1978]

SUBCHAPTER VI
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3 The question presented is not factual in nature but rather
is a question of law of the type that is likely to recur unless
resolved by the supreme court . .

(d) The court of ' appeals' decision is in conflict with controlling
opinions oftheUnited States Supreme Court or the supreme court
or other court of appeals' decisions .

(e) The court of appeals' decis i on is in accord with opinions
ofthe supreme court or the court of appeals but due to the passage
of time or changing circumstances, such opinions are r i pe for
reexamination. .

(2) Except as provided in s .. 809 .32 (4), the petition must con-
tain:

(a) A statement of the issues presented for review, the method
or manner of raising the issues in the court of appeals and how the
court of appeals . decided the issues .

(b) A table of contents ..

Electronically scanned images of the published statutes.



whichever is later . . A party seeking cross-review has the same
r i ghts and obligations as a party seeking review under ' ch . 809 . .

History : Sup, Ct . Order, 83 W (2d) xiii (19 '78); Sup . Ct Order, 92 W (2d) xiii
(1979) ; Sup . . Ct Order, 104 W (2d) xi (1981) ;1991 a. 263 ; Sup.. Ct Order No 93-20,
179 W (2d) xxv ; 1993 a 395 .

Judicial Council Committee's Note, 1979: The caption of Rule 809 . 62 is
amended to more proper ly describe the functionn of the Supreme Court in reviewing
decisions of the Court of Appeals .

Rule 809 , 62 (5) [ ' 7] is created to protect the review rights of all parties to a review
in the Supreme Court by creating a cross-review provision for a decision being
reviewed by the Supreme Court similar to the cross-appeal provision for a judgment
or order being appealed to the Court of Appeals from a trial court found in Rule
809 10 (2) (b) New sub.. 809 .52 (5) gives a party the ability to file for cross-review
with the Supreme Court up to an additional 30 days from the filing of a petition for
review by anotherr party to the decision tendered by the . Court of Appeals . (Re Order
effective .Jan . 1, 1980] '

Judicial Council Committee's Note, 1981 : Rule ' 809 . 62 is amended to regulate
the form, contents and length of petitions for review,. T~ e amendments are intended
to focus the petition for review on the criteria promulgated:by the supreme court for
granting a petition for review, tofacilitate the efficient and effective consideration of
the petition by the supreme cou rt, and to develop a petition that may be used by the
supreme court for consideration of the merits after review is granted .
Sub. (1) incorporates criteria promulgated by the supreme court f 'or granting a peti-

tion for review In re Standazds to Review Petitions to Appeal, 85 Wis . 2d xiii, 268
N W 2d xxviii (1978) .

Sub : (2) regulates the contents of the petition . Sub (2) (a) requires that the petition
contain a statement of the issues presented for review, the method or manner of rais-
ing the issues in the court of appeals, and how the court of appealss decided the issues
Correspondingly, stib '. (6), formerly sub . . (4), is amended to provide that if the petition
is g[anted ; the petitioner cannot raise or argue issues not set forth in the petition unless
ordered otherwise by the supreme court The supreme court may limit the issues to
be considered on review These amendments establish that the parties are limited to
the issues raised in the petition, but the supreme court may order the parties to argue
issues not . ailed Likewise, the supreme court may limit the issues to be reviewed ,
The petition informs the supreme court as to whether an issue had been raised in the
court of appeals If an issue was not raised in the court of appeals, then it is left to
the judicial discretion of the supreme court as to whether it will grant the petition so
as to allow the issue to be raised in the supreme court
Sub . (2) (c) requires that the petition contain a concise statement of the criteria of

sub (1) reled upon to support the petition, or in the absence of any of the crite r ia, a
concise statement of other substantial and compelling reasons for review Supreme
court review is a matter of discrepon . The supreme court has promulgated the criteria
as guidelines for the exercise of itss discretion In the absence of one of the criter i a,
the supreme court may grant a petition for revieww if the petitioner establishess other
substantial and conrpelling'reasons for review The amendment requires that the peti-
tionereithex statecriteria relied upon or in the absence of any of the criteria, state other
substantial and compelling reasons for review . The burden is on the petitioner to
explicitly defipe the other substantial and compelling reasons for review .

Sub ( 2){d) requires that the petition contain a statement of the case containing a
description of the natgre 'of ' the case, the procedural ' status of the case leading up to
the review, the dispositions in the hial court and court of appeals, and a statement of
those facts not included in the opinion of the court of appeals relevant to the issues
presented for review, with appropriate references to the record The op i nion of the
court of appeals must be included in an appendix to the petipom . Consequently, if 'the
opinion of thecourt of appeals sets forth a complete statement of the facts relevant
to the issues presented for review, the petition for review need not restate those facts.
The petition need only state those facts not included i n the opinion of the court of
appeals relevant to the issues presented for r eview, The statement of facts must
include appropriate references to the retard .

Sub, (2) (e) provides that the petition must contain an argument amplifying the rea-
sons relied on to support the petition, arranged in the order of the statement of issues
presented All contentions must be contained within the petition . There is no memo-
candum in support of the petition

The appendix required by .sub . (2) (f) wi ll assure that all relevant supporting docu-
ments necessary for an understanding of the petition for review be before the supreme
court for consideration . This will facilitate not only the review of the petition for
review but will enhance the petition as an aid to the court in any subsequent review
on the merits ,
Sub (4) is created to r egulate the form and length of the petition for review and

response .. The form of the petition and response is based on Rule 809 19 for briefs
as to pri nting requirements, page size and binding The petition and response shall
be as short as possible but shall not exceed 35 pages in length, exclusive of appendix

Prior sub, 3s renumbered sub !5) and amended to allow the court of appeals to
reconsider on its own motion a decision or opinion within 30 days of a filing of a peti-
tion for review

The amendments to the rule refer to Rule 809 : 32 (4) which governs the filing of
a petition for review in a criminal case where there has been a fully briefed appeal to
the court of appeals and appointed counsel is of the opinion that a petition for review
in the supreme court under Rule 809 62 would be frivolous and without any arguable
merit.

Priorr subs. (2) and (5), relating to the time for filing the response to the petition fox
review and the provisions for cross-review have been renumbered subs. . (3) and (7),
respectively, but have not been substantively altered [Re Order effective Jan . 1,
1982]

Supreme court has power to entertain petitions filed by state in criminal cases ..
State v Barrett, 89 W (2d) 367, 280 NW (2d) 114 (1979) .. .

"Decision" under (1) means result, disposition, or mandate reached by court, not
opinion .. Neely v, State, 89 W (2d) 755, 2' 79 NW (2d) 255 (1979) .

See note to Art . I, sec . 8, citing State v Bowden, 93 W (2d) 574,288 NW (2d) 139
(1980)

809.71. Rule (Supervisory writ). A person may request
the supreme court to exercise its supervisory jurisdiction over a
court and the judge presiding therein or other person or body by
filing a petition in accordance with s .. 809 ..51 . . A person seeking
a supervisory writ from the supreme court shall first file a petition
for a supervisory writ in the court of appeals under s . 809,51 unless
it is impractical to seek the writ in the court of appeals, A petition
in the supreme court shall show why it was impractical to seek the
writ in the court of appeals or, if' a petition had been filed in the
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Supreme court will not order new trial when majo rity concludes there is prejudicial
error but there is no majority with respect to a particular error . "Minority vote pool-
ing" is rejected State v, Gustafson, 121 W (2d) 459, 359 NW (2d) 920 (1985) . . .

Petitions for review must be filed by 5 :00 p, m on the 30th day following filing of
court of appeals decision . St . John's Home v . Continental Cas . Co. ; 150 W (2d) 37,
441 NW (2d) 219 (1989), per duciam,

Discretionary review by the Wisconsin supreme court, Wilson and Poki ass WBB
Feb 1983 .

Petitions for review by the Wisconsin supreme court.: 19'79 WLR 11'76 .
See note to 809.23 citing State v Higginbotham, 162 W (2d) 978,471 NW (2d) 24

(1991)
Issues before the court are issues presented ig petition for review and not the dis-

crete arguments that may be made pro or con in the disposition of the issue State v .
Weber, 164 W (2d) 788, 476 NW (2d) 867. (1991). .

809 .63 Rule (Procedure in supreme cou rt) . When the
supreme court takes jurisdiction of an appeal or other proceeding,
the rules governing procedures in the court of appeals are applica-
ble to proceedings in the supreme court unless otherwise ordered
by the supreme court in a particular case . .

History : Sup Ct Order, 83 W (2d) xiii (1978) ..

809 .64 Rule (Reconsideration) . A party may seek
reconsideration of the judgment or opinion of the supreme court
by filing a motion under s : 809 :14 for reconsideration within 20
days of the, filing of the decision of the supreme court .
-^ History: Sup Ct.Ordet, 83 W (2d) xiii (19'78) ; 1981 c 390 s. 252 .

Judicial Council Committee's Not e, 1978 : Rule 809 .64 replaces former Rules
251 ;65', 251,67 to 25169, which provided for motions for rehearing The necessity
for the filing of briefs on a motion for reconsideration as required by former Rule
25167 is eliminated. Tbe matter will be considered on the motion and supporting and
opposing memoranda as with any other motion The term "reconsideration" is used
rather than rehearing because in a case decided without oral argument there has been
no`iniUal hearing [ Re Order, effective July 1, 1978]

Supreme court order denying petition to review court of appeals decision was nei-
ther judgment nor opinion .. Archdiocese of Milwaukee v . Milwaukee, 91 W (2d) 625,
284 NW (2d) 29 (1979)

Motion mailed within 20-day pe r iod but received after period expired was not
timely and did not merit exemption from time requirement . Lobermeier v. General
Tel . Co of Wisconsin, 120W (2d) 419, 355 NW (2d) 531 (1984)

SUBCHAPTER VII

ORIGINAL JURISDICTION. PROCEDURE IN SUPREME
COURT

809.70 Rule (Originall action). (1) A person may
request the supreme court to take , jui i sdiction of an ori ginal action
by filing a petition which may be supported by a memorandum .
The petition must contain statements of ': (a) the issues presented
by the controversy; (b) the facts necessary to an understanding of
the issues; (c) the r̀elief sought ; and (d) the reasons why the court
should take jurisdiction,

(2) The court may deny the petition or may order the respon-
dent to respond and may order oral argument on the question of
taking original jurisdiction : The respondent shall file a response,
which may be supported by a memorandum, within 10 days of the
service of the order.

(3) The court, upon a consideration of' the petition, response,
supporting memoranda and argument, may giant or deny the peti-
tion~ The court, ii i i ; grariis the petition, may establish a schedule
for pleading ; briefing and submission with or without oral argu-
ment .

History: Sup , Ct. Order, 83 W (2d) xiii (19 ' 78) .
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(7) BINDING Bound or stapled at the top margin
History: Sup.. Ct . Order, 83 W (2d) xiii (1978) ; Sup.. Ct . Order, 1 04 W (2d ) xi

( 1981); Sup .. Ct . Order No . 9 3-18 , . 1 79 W (2d) x xi ; Sup. . Ct . Order No . 93-20,179
W (2d) xxv

Judicial Council Committee's Note , 1978 : The 8-1 /2 x 11 letter s ize paper i s
adopted a s the standard size for all papers to be filed in the Cour t of Appe al s in place
of us ing both8-1 /2 x 14 and 8-1/2 by 11 . A standard size paper simplifies records
manag ement, There i s a nati onal tre nd away from leg al si ze p aper. [Re Order effec-
tive July 1 , 1978 ]

Judicial Council Committee's Note, 1981 : Sub. . (2) i s amended to clarify that an
original must be filed withthe 4 copies in the co urt of appeals or with the 8 copie s
in the s upreme court . [Re Order effe c tive J an 1 , 1982]

809.82 Rule (Computation and enlargement of
time). (1) COMPUTATION In computing any period of'time pre-
scribedd by these rules, the provisions of s, 801,15 (1) and (5) apply

(2) ENLARGEMENT OR REDUCTION OF TIME (a) Except as pro-
vided in this subsection, the court upon its own motion or upon
good cause shown by motion, may enlarge or reduce the time pie-
scribed by thesee rules or court order for doing any act, or waive
or permit An act to be done after the expiration of the prescribed
time.. .

(b) Notwithstanding the provisions of pal . (a), the time for fil-
ing a notice of'appeal or cross-appeal of a final judgment or order
otherr than in an appeal under s . 809 .30 or 809 .40 (1) mayy not be
enlarged .

(c) The court may not enlarge the timee prescribed for an appeal
under s . .809, 105 without the consent of'the minor and her counsel .

History : Sup . Ct Order, 83'W (2d) xiii ( 1978 ); Sup. . Ct Order, 104 W (2d) xi
(1981) ; 1981 c 390 s: 252 ; 1991 a. 263

Judicial Council Committee's Note, 1978: Sub.. (1 ) : The provi sions of the Rules
of Civil Pr ocedure as to co mputation of ti me are ado pted fo r appeals to avoid an y
pro blem s re sulting from a lack of uniformity
Sub . (2) continues the fit s t sentence of 'fbcmer Rul e 25145 It elim i nates the second

sentence of that Rule permitting the attorney sby stipulation to extend the time for fil-
ing briefs if the exte ns i on does not interfere with the assignment of the case because
th is procedure interferes with the ab i li ty of the court to mo nitor cases pendi ng be fore
it and bec au se it is not always certain when a case will be o n an assig nme nt. The
Supreme Court co ns iders that deadlines as to br ief s and other actio ns in the cour t
sho uld h ave priority over all matters exce pt p revi ou sly sche duled trials i n circuit and
co unty courts and deadlines set by a federal court . Re que s ts for extension s me n ot,
co ns equ ently, looked up on with fav or by the court. [ Re Ord er effective July 1 , 1978)

Judicial Council Committee's Note, 1981 : Sub (2) is amended to per mit the
court of appeal s to e xtend the time for filing a noti ce of appeal or cross-appeal in
appeals under Rules 809.30 a nd 8 09.40 ( 1 ), w hich cover crimin al appeal s and post-
conviction motions and app eals in ch 48, 51 and55 cases When read with Rules
809 30 and 809 .:40 (1), the rule was pre vious l y ambiguo us regarding extensio ns of
time to fi le a noti ce of app eal or cross-appeal in c h: 48, 5 1 and 55 cases. The a mend-
ment clarifies the p u le s„' Other than appeals under Rules 809 30 and 809. 40 (1), the
time for filin g a n otice of appeal or cross-appeal may not be extended , [ Re Order
effec tive Jan 1 ', 1 982]
See n ote to 809 .5 1 , ci ting State ex rel .. Bre i er v Milwaukee County Cir Ct ,9 1 W

(2d) 833 , 284NW (2d) 102 ( 1979) .

809 .83 Rule (Penalties for delay or noncompliance
with rules). (1) DELAY; EXTRA COSTS AND DAMAGES.. Ifthe court
finds that an appeal was taken for the purpose of delay, it may
award (a) double costs ; (b) a penalty in addition to interest not
exceeding 10% on the amount of the judgment af'f'irmed; (c) dam-
ages occasioned by the delay ; and (d) reasonable attorneys fees .
A motion for costs, penalties, damages and fees under this subsec-
tion shall be filed no later than the filing of'the respondent's brief'
or, if' a cross-appeal is filed, the cross-respondent's brief',

(2) NONCOMPLIANCE WITH RULES , Failure of a person to com-
Yty v1~1L11 Q1rliliU111i111-t ofthese rules, other than the timely filingFly V I ~11 a I 4UH --i111V1 ..S°v % °v$, .. 2^

of a notice of appeal or cross-appeal, does not affect the jurisdic-
tion of the court over the appeal but is grounds for dismissal of'the
appeal, summary reversal, striking of 'a paper; imposition of'a pen-
alty or costs, on a party or counsel, or' other action as the court con-
siders appropriate ..

History: Sup Ct . Order, 83 W (2d) xi ii ( 1 978) ; Sup Ct Order, 151 W (2d) xvii
(1989).'

Judicial Council Committee's Note, 1978 : For mer ss. 25122, 25123, 251 51,
25 1 .56 , 251 ..57 , 2 51 ;73, 251 ..75 , 251 ..77, 25181, 251 ..8 2, 25185 and 25189, provi d-
in g for specific penalties for de lay and for certain rule vi olatio ns, are replaced In the
event of a rule violation, the court i s authorized to take su c h acti on as it co nsi ders
appropri ate . If the court finds an appeal w as taken for purposes o f delay, it can impose
o ne o r more o f ' ttle four t yp es of penalties specified in s ub , ( 1 ) . [Re Order effe c ti ve
July 1 , 19 78 ] .
See note to 808 10, c iting State v . Rho ne , 94 W (2d) 682,288NW (2d) 862 ( 198 0)

809 .80 Rule (F i ling and service of papers). ( 1 ) A per-
son shall file any paper required to be filed by these rules with the
clerk of the court, State Capitol, Madison, Wisconsin 53702,
unless a different place of'filing is expressly required or permitted
by statute or rule .

(2) (a) A person shall serve and file a copy of any paper
required or authorized under these rules to be filed in a trial or
appellate court as provided in s. 8Q1 .:14 (1), (2) and (4) ..

(b) Any paper required or' authorized to be served on the state
in appeals and other' proceedings in felony cases in the court of
appeals or supreme court shall be served on the attorney general
unless the district attorney has been authorized under s .978 ..05 (5)
to represent the state . Any paper required or authorized to be
served on the state in appeals and other proceedings in misde-
meanor cases decided by a single court of appeals,judge under' s ..
752 31 (2) and (3) shall be served on the district attorney . Every
petition for review by the supreme court of 'a decision of the court
of appeals in a misdemeanor case shall be served on the attorney
general :
His tory: Sup . Ct Order, 83 W (2d) xiii (1978) ; ] 981 c 390s 252; Sup Ct . Order,

130 W (2d) xi (1986) ; 1989 a 31 .
C ross-reference : In criminal cases, see ss '59 47 (7) and 165'25 (1) .
Judicial Council Committee's Note, 1978:The pr ior requirement of an affidavit

of'service is eliminated, . The provision of the Rules of Civil Procedure that the filing
of apapei is acettification that the paper has been served is adopted [ReOrdereffec-
dve .July4, 1978]

Judicial Council Note, 1986: Sub . (2) (b) does not change the existing service
rules ; iris intended to consolidate and cla r ify the procedure specified by ss . 5947(7),
165 25 (1) and 752..31 (2) and (3) [Re Order eff 7-1-86]

To avoid potential delay, address all types of mail to : Clerk of the Court, Supreme
Court of Wisconsin, P O. Box 1688, Madison, WI 53701 Gupderson v . State, 106
W (2d) 611, 318 NW (2d) 779 (1982

809.81 Rule (Form of papers). A paper filed in the court
must conform to the following requirements unless expressly pro-
vided otherwise in these rules :

(1) SIZE. S-U2 x 11 inches ..
l91 NUMBER OF rnnrFC A n original and 4 copies in_ the court~-i ~ An --a'--__ . _ .__ .

of appeals;: an original and 8 copiess in the supreme court.. A party
shall file an original and 2 copies of 'a motion filed under s 809,14
in the court of appeals when the appeal or other' proceeding is one
of'the types of cases specified in s . 752,31 (2) .

(3) STYLE. Produced using either a monospaced of a propor-
tional seriff'orit

(4) SPACING AND MARGINS . Double-Sp20001 with a minimum
of a 1 5 inch margin on each of the 4 .sides .

(5) PAGINATION Paginated at the center of'the bottom margin ..
- (6) COPYING PROCESS: Any duplicating or copying process
that produces a clear, black image on white paper, Carbon copies
may'noCbe filed.

809.71 RULES OF APPELLATE PROCEDURE

court of appeals, the disposition made and reasons given by the
court of appeals

History: Sup . Ct. Order, 83 W (2d) xiii (1978) ; Sup . Ct Order, 104 W (2d) xi
(1981 ); 1981 c 390 s. 252..

Judicial Council Committee's Note, 1981 : The supreme courtwill not exerc i se
its super v i sory ju:isdi c6on wher e there is an adequate alternativ e reme dy. Unless the
court of appeal s i s itself the obj ect of the supervisorywrit, usu ally there is an adequate
alternative remed y of applyingg to the court of appeals under Rule 809 51 for t he
supervi sory writ. . The amendment to Rule 809 .71 es tablishes th at before a per so n
may requ est the supreme court to exerc i se its supervi sory jurisdiction, the person
mus t first s eek the supervi s ory writin the court ofappea ls, unless to d o so i s impracti -
cal Following the dec ision of the court of appeal s, the amendment does no t preclude
the supreme court from cons idering a pe tition for revi ew under Rule 809 62 or a peti-
tion for s upe rvi sory writ under Rule 809 .71 , dependi ng upo n the ci rcumstance s and
the petitioner's ability to establi sh the respective go ver ning criteri a [Re Or dere ffec-
fi ve J an . 1, 1982]

SUBCHAPTER VIII

MISCELLANEOUS PROCEDURES IN COURT OF
APPEALS AND SUPREME COURT

93-94 Wis .. Stats. 4554
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4555 93-94 Wis.. Slats, RULES OF APPELLATE PROCEDURE 809.85

Summary reversal of court's dismissal order as sanction under sub (2)entitled the 809 .85 Rule (Counsel to continue). An attorney
plaintiffs to a trial without consideration of the issue which resulted in the dismissal appointed by a lower court in a case or proceeding appealed to theState ex rel . Blackdeer v Town of Levis, 176 W (2d) 252, NW (2d) (Ct . App .. 1993).) court shall continue to act in the same capacity in the court until

809 .84 Rule (Applicability of rules of civil proce - the court relieves the attorney.y
dure). An appeal to the court is governed by the rules of civil pro- History : Sup. cc order, 83 W (2d) xiii (1978); sup. cc order, 151 W (2d) xxv
cedure as to all matters not covered by these rules unless the cir- (19s9) :

the rule Of Civil
Judicial Council Committee's Note, 1978: Rule 809 .85 continues former Rule

cumstances of the appeal or the context of 25 1 . .88 . [Re Order effective Jul y 1, 1978]
procedure requires a contrary result . Judicial Council Note, 1990: See ss 48235 ('7),'767.045 (5) and 880 .331 (7)

History: Sup. . Ct . Order, 83 W (2d) xi ii (1478).
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