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CHAPTER 906
EVIDENCE — WITNESSES

906.01 Generalrule of competency 906.09 Impeachmenby evidence of conviction of crime or adjudication of delin
906.02 Lack of personal knowledge. quency.

906.03 Oath or dfirmation. 906.10 Religiousbeliefs or opinions.

906.04 Interpreters. 906.11 Mode and order of interrogation and presentation.

906.05 Competency of judge as witness. 906.12 Writing used to refresh memory

906.06 Competency of juror as witness. 906.13 Prior statements of witnesses.

906.07 Who may impeach. 906.14 Calling and interrogation of witnesses by judge.

906.08 Evidence of character and conduct of witness. 906.15 Exclusion of witnesses.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed ajuror_ If the juroris called so to testimhe opposing party shall

eral Advisory Committee are printed with chs. 901 to 91 in 59 W (2d). The court ; ; :
did not adopt the comments but ordeed them printed with the rules forinforma- beaffordedan opportunity to ObJeCt out of the presence of the Jury

tion purposes. (2) INQUIRY INTO VALIDITY OF VERDICT OR INDICTMENT. Upon
) aninquiry into the validity of a verdict or indictment, a juror may
906.01 General rule of competency . Every person is com pot testify as to any matter or statement occurring during the
petent to be a witness except as provided b§&516and885.17  courseof the jurys deliberations or to thefe€t of anything upon
or as otherwise provided in these rules. thejuror's or any other jurds mind or emotions as influencing the
?rlisatltjzllrtsrigyg;tgégg?: v\\ll\lltr%gg IEl:tlzoqun]bse,?te(r:1lt9 t7c>3t)éstéxcept as provided in juror_ to assen Lto or dissent from the ve_rdict or indictmenbor .
this section; witness' credibility is determined biact finder State vHanson, 149 Cerning the jurofs mental processes in connection therewith,
W (2d) 474, 439 NW (2d) 133 (Ct. App. 1989). exceptthat a juror may testifgn the question whether extraneous
) prejudicial information was improperly brought to the jsy’
906.02 Lack of personal knowledge. A witness may not attention or whether any outside influence was improperly
testify to a matter unless evidence is introducedicieht to SUB  proughtto bear upon any juromor may the jurors afidavit or
porta finding that the witness has personal knowledge of the ma{jdenceof any statement by the juror concernmatter about
ter. Evidence to prove personal knowledge prizyt need not, which the juror would be precluded from testifying be received.
consistof the testimony of the witness. This rule is subject to theyistory: Sup. Ct. Orders9 W (2d) R1, R165 (1973)991 a. 32
provisionsof s.907.03relating to opinion testimony by expert Defendantailure to have evidence excluded under rulings of court, operates as
witnesses. awaiver Sub. (2) cited. State Frizzell, 64 W (2d) 480, 219 NW (2d) 390.
Sy Sup. G O W (20) . RS0 (9733551 2. 32 mpeschmenc vt ough o diutso esimny decused, ater

: : e Therewas probable prejudice where question of depraved mind was central and
906.03 Oath or affirmation. (1) Before testlfylng, every juror went to jury room with dictionary definition of “depraved” written card.

witnessshall be required to declar.e'that thg witness will testifgtatev. Ott, 111 W (2d) 691, 331 NW (2d) 629 (Ct. App. 1983).
truthfully, by oath or dfrmation administered in a form calculated Convictionwas reversed whemextraneous information improperly brought to
i ' i i i jury’s attention raised reasonable possibility that error had prejudifgat eh hype
tO_ a(\j/val_(tﬁrlhthe -\;Vltne;sac?nfugnce and IMpress the Wltnesstheticalaverage jury State vPoh, 16 W (2d) 510, 343 NW (2d) 108 (1984).
mind wi € witnes uty O ) 0 s0. . . Evidenceof juror's racially-prejudiced remark during jury deliberations was not
(2) Theoath may be administered substantially in the followcompetenunder (2). Three-step procedure for impeachment of jury verdict dis

ing form: Doyou solemnly swear that the testimony you shall givg/ssed-State vShillcutt, 119 W (2d) 788, 350 NW (2d) 686 (1984).

. : . In any jury trial, material prejudice on the part of any juror impairs the right to a
in this matter shall bthe truth, the whole truth and nothing but thﬁjry trial. That prejudicial material was brought to only one jsrattention anevas

truth, so help you God. not communicated to any other jurors is irrelevant to determining whether that infor
- tionwas “improperly broughtb the jurys attention” under sub. (2). Castenada v
(3) Everyperson who shall declare that the person has eongtdiersonsas W (od) 500, 518 NW (2 246 (1994). Statslesseltigs W (2d)
entiousscruples against taking the oath, or swearing iugli@l 255 518 NW (2d) 232 (1994).

form, shall make a solemn declaration dirafation, which may  Extraneousnformation isinformation, other than the general wisdom a juror is

bein the foIIowing form: Doyou solemnlysincerely and truly expected to possess, which a juror obtains from a non—evidentiary source. A juror
N who consciously brings non—evidentiary objects to show the other jurors improperly

declareand afirm that the testimony you shall givee this matter pringsextraneous information before the juState vEison, 188 W (2d) 29825
shallbe the truth, the whole truth and nothing but the truth; and thig/ (2d) 91 (Ct. App. 1994).

you do under the pains and penalties of perjury Sub. (2) does not limit the testimony of a juror regarding clerical errorgardat;
. . . awritten verdict not reflecting the juyoral decision may be impeached by showing
(4) Theassento the oath or &ifmation by the person making in a timely manner anbeyond a reasonable doubt that all jurors are in agreement that

it may be manifested by the uplifted hand. anerror was made. StateWilliquette, 190 W (2d) 678, 526 NW (2d) 144 (Ct. App.
History: Sup. Ct. Order59 W (2d) R1, R161 (1973)991 a. 32 1995). _ _
Witnesswho is young child need not be formally swasnmeet oath or fifmation Analytical framework to be used to determine whether a new trial on the grounds
requirement.State vHanson, 149 W (2d) 474, 439 NW (2d) 133 (1989). of prejudice due to extraneous juror information outlined. Stdfeson, 194 W (2d)

160,533 NW (2d) 738 (1995).
; : ; +Jurors may rely on their common sense and life experience during deliberations,
9_06'04 Interpreters. An_ mterprete_r_ls S_UbJeCt to the previ includingexpertise a juror may have on a particular subject. That ayamoa phar
sionsof chs.901to 911 relating to qualification as an expert andnacistdid not make his knowledge about the particultgotfof a drug extraneous
the administration of an oath orfiafnation that the interpreter will informationsubject to inquiry under sub. (2jtate vHeitkemper196 W (2d) 218,
: 538NW (2d) 561 (Ct. App. 1995).
makea true translation. Theextraneous information exception under sub. (2) is not limited to factual infor
History: Sup. Ct. OrderS9 W (2d) R1, R162 (1973)981 ¢. 3901991 a. 32 mationbutalso includes legal information obtained outside the proceeding. State v
) ) ) Wulff, 200 W (2d) 318, 546 NW (2d) 522 (Ct. App. 1996).
906.05 Competency of judge as witness.  The judge pre Generally,the sole area jurors acempetent to testify to is whether extraneous
siding at the trial may not testify in that trial as a witness. Nigformation was considered. Except where juror bias goasiadamental issue

; ; ; ; suchas religion, evidence of juror perceptions is not competent, no matter how mis
ObJeCtlonneed be made in order to preserve the point. taken,and cannot form the basis for granting a new trial. AndersBarmettCounty

History: Sup. Ct. Orde59 W (2d) R1, R163 (1973). 207W (2d) 585, 558 NW (2d) 636 (Ct. App. 1996).
The trialcourt,and not the defendant or the defendaattorneyis permitted to
906.06 Competency of juror as withess. (]_) AT THE  Questiona juror directly at a hearing regarding juror bias. fFtaé courts discretion

; f ; submitting questions suggested by the defendant is limited, Hatilthe to submit
TRIAL. A member of the Jury may not testlfy as a witness befog%estions's subject to an harmless error evaluation. Stddelgado, 215 W (2d) 16,

that jury in the trial of the case which the member is sitting ass72Nw (2d) 479 (Ct. App. 1997).
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It was reasonable to refuseatitow a former member of the jury from testifying cation of delinquencynor introduction of evidence with respect

i in th . Broadhe&tate Farm Mutual | Co.” 217 ; . : ;

\6,‘5"2‘2"5;‘3%515 e NW (2d) 761 (thoj‘pplelgglsﬁ arm Mutualnsurance €o. 21 fthereto,shall be permitted until the judge determines pursuant to
s.901.04whether the evidence should be excluded.

906.07 Who may impeach. The credibility of a witnessay (5) PeNDENCY OF APPEAL. The pendency of an appeal there

be attacked by any partincluding the party calling the witness.from does not render evidenoga conviction or a delinquency

History: Sup. Ct. Order59 W (2d) R1, R169 (1973)991 a. 32 adjudicationinadmissible. Evidence of the pendency of an appeal

is admissible.

906.08 Evidence of character and conduct of  witness. History: Sup. Ct. Order59 W (2d) R1, R176 (1973)991 a. 321995 a. 77

(1) OPINION AND REPUTATIONEVIDENCE OF CHARACTER. Exceptas . This Setcttion appﬂe?hﬂoothh c}i1vil and Crti)minal cases. deflEfe plairf]iﬁfask%d by ced

i i ihili i IS own attorney wnether ne nas ever peen convictea or crime, ne can be asked on
providedin s.972.1 (2), the Credlb.lllty of a witness may becrossexamination as to the number of times. Underwo@&irasserd8 W (2d) 568,
attackedor supported by evidence in the form of reputation agonw (2d) 631.

opinion, but subject to the following limitations: Wherea defendans’ answers on direct examination with respect to the nuafiber
prior convictions are inaccurate or incomplete, then the correct and complete facts

. i
(@) The evidence may refer only to character for trumfumegéybe brought out on cross—examination, during which it is permissibeidion
or untruthfulness. the crime by name in order to insure that the witness understands which particular

. e onvictionis being referred to. Nicholas State, 49 W (2d) 683, 183 NW (2d).1
(b) Except with respecb an accused who testifies in his or hef Profferedevidence that a witness had been convicted of drinkfegsss 18 times

own behalf, evidencef truthful character is admissible only aftefin jast 19 years could be rejected as immaterial where the evidence diéciohiaf

the character of the witness ftruthfulness has been attacked byredibility. Barren v State, 55 W (2d) 460, 198 NW (2d) 345.

ini i i i Wheredefendant in rape case denies incident in earlier rape case tried in juvenile
opinionor reputatlon evidence or OtherWIS?_' . court,impeachment evidence of policdioér, that defendarttad admitted incident

(2) SPECIFICINSTANCESOF CONDUCT. SpeCIfIC instances of the atthe time, is not barred by (4). See note to 48.38, citing SanfStdte, 76 W (2d)
conductof a witness, for the purpose of attacking or supporting tf& 250 NW (2d) 348.

; ) ihili i ~ti i iy Wherea witness truthfully acknowledges a prior conviction, inquiry into the nature
W.Itne.ss SCIBdIl?IlIty, other than a qonwcpon of acrime or an adjl’bf the conviction may not be made. Contrary position in 63 &gn. 424 is incer
dication of del_lnq_uenc_y as provided in 806.09 may not be  rect. Voith v. Buser 83 W (2d) 540, 266 NW (2d) 304 (1978).
provedby extrinsic evidence. They mayoweveysubject to s.  Seenote to 904.04, citingaflue v State, 96 W (2d) 81, 291 NW (2d) 467 (1980).
972.11(2), if probative of truthfulness or untruthfulness and nagt Cross-examinatioan prior convictions without triadourts threshold determina
remotein time, be inquired inton cross-examination of the wit (&f ,‘i’;%_erlgsgs")v_as prejudicial. GyrionBauer 132 W (2d) 434, 393 NW (2d) 107
nessor on cross—examination of a witness who testifies t@his * acceptedguilty plea constitutes “conviction” for purposes of impeachment under
her character for truthfulness or untruthfulness. (1). State vTrudeau, 157 W (2d) 51, 458 NW (2d) 383 (Ct. App. 1990).

[ Expungedconviction is not admissible to attack witness credibilitBtate v
(3) TESTIMONY BY ACCUSEDOR OTHERWITNESSES. The giving Ande‘?sor?,lﬁo W (2d) 435, 466 NW (2d) 681 (Ct. App. 1991). 1B

of testimonywhether by an accused or by any other witness, do€@hetherto admit evidence of prior convictions for impeachment purposes
not operate as a waiver of the privilege against self-incriminatieeyuiresconsideration of: 1) thiapse of time since the conviction; 2) the rehabilita

i ; H jon of the person convicted; 3) the gravity of the crime; and 4) the involvement of
whenexamined with respect to matters which relate only to 'Creg?shonestyn the crime. If allowed, the existence and numbeoivictions may be

bility. admitted but the nature of the convictions may not be discussed. Sgtgth,203
History: Sup. Ct. Order59 W (2d)R1, R171 (1973)1975 c. 184421; 1991 a. W (2d) 288, 553 NW (2d) 824 (Ct. App. 1996).
32,1995 a. 77225 Undernew evidence rule defendant may not be cross—examined about prior con

Trial court committed plain error by admitting extrinsic impeaching testimony orictions until the court has ruled in proceedings under 901.04 that such convictions
collateral issue. McClelland $tate, 84 W (2d) 145, 267 NW (2d) 843 (1978). areadmissible. Nature of former convictions may now be proved under the new rule.

Seenote to 751.06, citing State Quyler 110 W (2d) 133, 327 NW (2d) 662 Defendanthas burden of proof to establish that a former conviction is inadmissible
(1983). to impeach him becaussbtained in violation of his right to counsel, unteper v.

Impeachmenof accused by extrinsic evidence on collateral matter was harmid&&0: 405 US 473.Loper does not apply to claimed denial of constitutional rights
eror State vSonnenbeg 117 W (2d) 159, 344 NW (24) 05 (1984 Offerthan the iht 10 counsel,athough the convition would be inadmidalte
Absentattack on credibilitycomplainang testimony that she has not initiated civil Igrgunds,or vaclatled on collatergl attack 63pAtﬁen 424 tuty
actionfor damages is inadmissible when used to bolster credilfsigte vJohnson, ) ’ ’ ’
149 W (2d) 418, 439 NW (2d) 122 (1989), confirmed, 153 W (2d) 121N4492d) o ] o ]
845 (1990). 906.10 Religious beliefs or opinions.  Evidence of the

Seenote to Art. |, sec. 7 citing Statebindh, 161 W (2d) 324, 468 NW (2d) 168 peliefsor opinions ofa witness on matters of religion is not admis

(1991). : . .
Whetherwitnesss credibility has been didiently attacked to constitute an attack siblefor the purpose of showing that by reason of their nature the

on the witness character fofruthfulness permitting rehabilitating character testi Withess'scredibility is impaired or enhanced.
monyis discretionary decision. StateAnderson, 163V (2d) 342, 471 NW (2d) 279  History: Sup. Ct. Order59 W (2d) R1, R184 (1973)991 a. 32
(Ct. App. 1991).

No witness, expert or otherwise, should be permitted to give an opinion tl H i _
anothermentally and physically competent witness is tellthg truth. It was %6'11 Mode and order of interrogation and presenta

improperfor a prosecutor to repeatedly inquire of a defendant whether other witONn. (1) CONTROL BY JUDGE. The judge shall exercise reason
nessesvere mistaken in their testimanystate vKuehl, 199 W (2d) 143, 545 NW gble control over the modeand order of interrogating witnesses

(2d) 840 (Ct. App. 1995). h . - !
Evidencethat an expert in a medical malpractice action was named as a defen aqg presenting evidence sotaga) make the interrogation and

in a separate malpractice action virsadmissible for impeachment purposes undePresentatioreffective for the ascertainment of the truth, gopid
this section because it did not cast light on the expettaracter for truthfulness. needlessconsumption of time, and (c) protect witnesses from
Nowatskev. Osterloh, 201 W (2d) 497, 549 NW (2d) 256 (Ct. App. 1996). harassmentr undue embarrassment

Characteevidence may be allowed under sub. (1) (b) based on attacks on-the wit o
ness’character made in opening statements. Allegatioassofgle instance of false (2) SCOPEOF CROSS-EXAMINATION. A witness may be cross—
hoodcannot imply a character for untruthfulness. The attack on the witness musggaminedon any matter relevant to any issue in the case, including
gggils\/?/n('gg)tgﬁta%ggfesa liar generally State vEugenio, 219 W (2d) 391, e qipility. In the interests of justice, the judge may limit cross—

examinationwith respect to mattersot testified to on direct

906.09 Impeachment by evidence of conviction of examination.

crime or adjudication of delinquency . (1) GENERAL RULE. (3) LEADING QUESTIONS. Leading questions should not be

For the purpose of attacking the credibility of a withessgdence usedonthe direct examination of a witness except as may be nec

that the witness has been convicted of a crime or adjudicatedsaryto develop the witness'testimony Ordinarily leading

delinquentis admissible. The party cross—examining the witnegsiestions should be permitted on cross—examinationcivih

is not concluded by the witnessanswer casesa party isentitled to call an adverse party or witness identi
(2) ExcLusion. Evidence ofa conviction of a crime or an fied with the adverse party and interrogate by leading questions.

adjudicationof delinquency may be excluded if itsobative ~ History: Sup. Ct. Order59 W (2d) R1, R185 (1973)991 a. 32

B . ; f : Since885.14, Stats. 1967 applicable to civil and not to criminal proceedings,
valueis substantially outweighed lifie danger of unfair preju thetrial court did not err when it refused to permit defendant to call a court-appointed

dice. expertas an adverse witness, nor to permit the recall of the witness under the guise

of rebuttal solely for the purpose of establishing that he had been hired by the state
_ (3) ADMISSIBILITY OF CONVICTION ORADJUDICATION. NOQUES 1,11 ask howihis fee was fixed. State Bementhal, 47 W (2d) 668, 178 NW (2d)
tion inquiring with respect to a conviction of a crime oraajudi  16.
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A trial judge should not strike the entire testimony alefense witness for refusal while testifying as to givéhe witness an opportunity to explain or
to answer questions bearing on his credibility which had little to do with guilt or inn ! ;
cenceof defendant. State Monsoor 56 W (2d) 689, 203 NW (2d) 20. fo deny the statement; or (b) the witness has not been excused from

Trial judges admonitions to expert witness did not give appearance of judicial p8iViNg f_urther t_eSﬁmor_]y in th_e_aCtion; or (c) the imereStS_Of_jUStice
tisanshipand thus require new triaPeeples \Sagent, 77 W (2d) 612, 253 NW (2d) otherwiserequire. This provision does not apply to admissions of

459. . .
) ) o a party—opponent as defined in988.01 (4) (b)
Extentof, mannerand even right of multiple cross—examinatiyrdifferent coun History:
; h y: Sup. Ct. Order59 W (2d) R1, R197 (1973)991 a. 32
sel representing same party can be controbgdirial court. Hochgurtel.vSan A statement by a defendant, not admissiblepas of the prosecutios’case

Fegppo,?? Vtv (2;1) |70’ 253 N\Q/ (2(ljv)| 526&3'& 83 W (2d) 285. 268W (2d) 540 becauseaken without the presence of his counsel, may be used on cross examination
€€ note 1o art. |, sec. 7, citing Moorestate, (2d) 285, (2d) for impeachment if the statement is trustworthyold v. State, 57 W (2d) 344, 204

(1978). - o NW (2d) 482.
Ap%eﬁggg:‘) to 904.04, citing State Stawicki, 93 W (2d) 63, 286 NW (2d) 612 (Ct.  gyigpt line testfor determining whether defendaprior inconsistent statement

g . . is admissible for impeachment is whetlitewas compelled. State Rickett, 150 W
Leadingquestions were properly used to refresh witness’ mendorglan vState,  (2d) 720, 442 NW (2d) 509 (Ct. App. 1989).
93 W (2d) 449, 287 NW (2d) .5_09 (1980). This section is applicable in criminal cases. A defense investigagorts of wit
Seenote to art. |, sec. 8, citing Neely State, 97 W (2d) 38, 292 NW (2d) 859 nessinterviews are statements under sub. (1), but only must be disclosed if defense
(1980). counsehas examined the witness concerning the statements made to the investigator
Trial court’s bifurcation of issues for trial was authorized under subZ@lyis  Statev. Hereford, 195 W (2d) 1054, 537 NW (2d) 62 (Ct. App. 1995).
towski v. Kissinger 160 W (2d) 292, 466 NW (2d) 664 (Ct. App. 1991).
Useof leading questions in direekamination of a child discussed. StatBarnes, 906.14 Calling and interrogation of witnesses by
203W (2d) 132, 552 NW (2d) 857 (Ct. App. 1996). ; ; :
A chart prepared by the prosecutor during a trial, in thesjymgsence, to catego JUdge' (1) CALLING BY JUDG'.E' TheJUdge mayon the JUng
rize testimony was not summary under s. 910.06 but was a “pedagogical devic@WN motion or at the suggestion of a padgll witnesses, and all
admissiblewithin the cours discretion under this sectiotate vOlson, 217 W (2d)  partiesare entitled to cross—examine witnesses thus called.

730,579 NW (2d) 802 (Ct. App. 1998). o | The iud int o wit
The rule of completeness for oral statements is encompassed within this section.( ) NTERROGATIONBY JUDGE_' € Judge may Interrogate wi

A party’s use of an out-of-court statement to show an inconsistency does rot ai@Sseswhether called by the judge or by a party

matically give the opposing party the right to introduce the whole statement. Under i i i i

therule of completeness, tlveurt has discretion to admit only those statements nec (3) OB‘]E.CTIONS‘ o.bJeCtlons tC_) thea"mg of witnesses by t.he

essanyto provide context and prevent distortion. StatEugenio, 219 W (2d) 391, Judge or to interrogation by the judge may be made at the time or

579NW (2d) 642 (1998). atthe next available opportunity when the jury is not present.

History: Sup. Ct. Order59 W (2d) R1, R200 (1973)991 a. 32

906.12 Writing used to refresh memory . If a withess uses _ Trial judges elicitation of trial testimongiscussed.Schultz v State, 82 W (2d)

awriting to refresh the witnessimemory for the purpose of testi 737:264 NW (2d) 245.

fying, either before or while testifying, an adverse party is entitlefhg 15 Exclusion of witnesses. (1) At the request of a

to have it produced at the hearing, to inspect itress-examine ity the judge or court commissioner shall order witnesses

the witness thereon, and to introduce in evidence those porti ludedso that they cannot hear the testimony of atfisresses

which relate to the testimony of the witnedsit is claimed that hejudge or court commissioner may also make the order of his
thewriting contains matters not related to the subject matter of {enar own motion.

testimony,the judge shall examine the writing in camera, excise . . .
any portions not so related, and order delivery of the remainderfs([m(ozv%/inS u_bsectlor(l) does not authorize exclusion of any of the
the party entitled thereto. Any portion withheld over objection 9- .
shallbe preserved and made available to the appellate court in thé®) A party who is a natural person.
eventof an appeal. If avriting is not produced or delivered pur () An ofiicer or employe of a party which is not a natyset
suantto order undethis rule, the judge shall make any order jussondesignated as its representative by its attorney
tice requires, except that in criminal cases when the prosecution(c) A person whose presence is shown by a party to be essential
electsnot to complythe order shall be one striking ttestimony  to the presentation of the pagycause.
or, if the judge in the judge’discretion determines that the inter  (d) A victim, as defined in £€50.02 (4)in a criminal case or
estsof justice so require, declaring a mistrial. avictim, as defined in ©£38.02(20m) in a delinquency proceed

History: Sup. Ct. Order59 W (2d) R1, R193 (1973)991 a. 32 ing under ch938, unless the judge or court commissioner finds

. ) thatexclusion of the victim imecessary to provide a fair trial for
906.13 Prior statements of witnesses. (1) EXAMINING  the defendant or a fair fact—finding hearing for the juvenile. The
WITNESS CONCERNINGPRIOR STATEMENT. In examining a withess presencef a victim during the testimony of other witnesses may
concerninga prior statement madiy the witness, whether written not by itself be a basis for a finding that exclusion of the victim is
or not, the statement need not be shown or its contents disclogggessaryo provide a fair trial for the defendant or a faict—
to the witness at that time, but on request the same shall be shaitling hearing for the juvenile.
or disclosed to opposing counsel upon the completidhadpart (3) The judge or court commissioner may direct thadt
of the examination. excludedand non-excluded witnesses be kept separate until
(2) EXTRINSIC EVIDENCE OF PRIORINCONSISTENTSTATEMENTOF  called and may preventhem from communicating with one

AWITNESS. Extrinsic evidence of a prior inconsistent statement Byhotheruntil they have been examined or the hearing is ended.
awitness is not admissible unless: (a) the witness was so examinegtory: Sup. Ct. Orde59 W (2d) R1, R202 (1973)991 a. 321997 a. 181
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