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NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2004AP3238
(L.C. No. 2004CV4306)

STATE OF W SCONSI N ) I N SUPREME COURT

Brew City Redevel opnent G oup, LLC

Plaintiff-Appellant,

Vi FI LED
The Ferchill G oup, John T. Ferchill, Wspark,
LLC, Jerold P. Franke, Juneau Avenue Partners, DEC 13, 2006
LLC, JTMK-Pabst, Ltd., Hi ghland Best, LLC, ABC
Conpany, Inc., or Partnership, and DEF Conpany, Cornelia G Oark

| nc. or Partnershi P, Cerk of Suprene Court

Def endant s- Respondent s- Peti ti oners.

REVI EW of a decision of the Court of Appeals. Affirned.

2 ANN WALSH BRADLEY, J. This is a review of a
publi shed court of appeals decision affirmng in part and
reversing in part an order of the GCircuit Court of MIwaukee
County. That order dismssed, with [imted right to replead, the
conplaint filed by Brew Cty Redevel opment G oup, LLC, against
the Ferchill Goup, John T. Ferchill, Wspark, LLC, Jerold P.
Franke, Juneau Avenue Partners, LLC, JTMK-Pabst, Ltd., Hi ghland
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Best, LLC, and other unknown entities (collectively, "Ferchill
G oup").?

12 This case arises out of a dispute over the purchase
and planned redevel opnent of the property and buildings of a
defunct brewery in downtown M Iwaukee. Brew City alleges an
array of contract and tort causes of action against various
conbi nati ons of defendants. The circuit court dismssed all of
the causes of action. The court of appeals reversed sone of
these dismssals, nodified others, and affirnmed the remainder.
Both tort and contract clainms remain, and the interface between
t hem occasions this review

13 The Ferchill Goup seeks review, contending (1) that
Brew City's mal i ci ous injury to busi ness claim under
Ws. Stat. § 134.01 (2003-04)2 is barred by the economc |o0ss
doctrine; (2) that Franke and Ferchill are immune from tortious
interference with contract clains by virtue of being nenbers or
managers of limted liability conpanies (LLCs); and (3) that the
intracorporate conspiracy doctrine bars Brew Cty's clainms for
conspiracy to tortiously interfere with contract and conspiracy
to maliciously injure business.

14 W determne first that the economc |oss doctrine

does not apply to Brew Cty's malicious injury to business

! See Brew City Redevel opment Group, LLC v. The Ferchill
Goup, 2006 W App 39, 289 Ws. 2d 795, 714 N W2d 582
(affirmng in part and reversing in part an order of the Crcuit
Court for M| waukee County, R chard J. Sankovitz, Judge).

2 All references to the Wsconsin Statutes are to the 2003-
04 version unl ess otherw se not ed.



No. 2004AP3238

claim Second, under the facts alleged in Brew City's conplaint,
Franke and Ferchill are not immune from Iliability under
Ws. Stat. § 183.0304. Third, the intracorporate conspiracy
doctrine does not bar Brew Cty's clains, as alleged, for
conspi racy to mal i ci ously injure busi ness under
Ws. Stat. 8 134.01 and for conspiracy to tortiously interfere
with contract. Although we apply a different rationale wth
respect to Brew City's 8 134.01 clains, we affirm the court of
appeal s.
I

15 The facts set forth below come from the plaintiff's
conplaint. W reference additional facts from the conplaint as
needed in the discussion sections of this opinion.

16 The property that is the subject of this dispute is
the site of the Pabst Brewing Conpany's downtown M I|waukee
brewery, which Pabst closed in 1996. The conplex consists of 27
buil dings, nost of which were built in the late nineteenth
century. Brew City, whose president and CEO is Janmes Haertel,
acquired the right to purchase the property. On June 5, 2002,
Brew City assigned that right to Wspark. According to Brew
Cty's conplaint, Jerold Franke is Wspark's president.

17 Haertel executed the June 5 assignnent agreenent on
behal f of Brew City, and Franke executed the agreenment on behalf
of Wspark. Anong the provisions of the agreenment were the
fol | ow ng:

 Brew City assigned to Wspark its contractual
right to buy the Pabst property;
3
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e Upon its acquisition of the property, Wspark was
to convey to Brew City title to Buildings 27, 28,
and 35 on the property;

 Brew Gty and Wspark agreed that the devel opnent
of buildings 27, 28, and 35 would be subject to
mutual |y agreeable restrictive covenants, and in
accordance wth master planning considerations
for the property;

e Wspark was to enploy Haertel as a consultant to
Wspark for two years after Wspark acquired the
property;

 Wspark was to provide Brew City with up to ten
percent of the environnental renediation credit
t hat Wspark would receive from Pabst as
r ei mbur senent for Brew City's environnental
remedi ati on of buildings 27, 28, and 35;

 Brew Gty acknow edged that Wspark intended to
create a new entity to own the Pabst property;

 Brew City was to receive a five percent ownership
in the new entity.

18 Juneau Avenue Partners ("Juneau") was created as the
new entity to own the Pabst property. According to the
conplaint, Juneau is a joint venture between JTM-Pabst and

Hi ghl and Best. The conplaint alleges that JTMK-Pabst is an

affiliate of the Ferchill Goup, and that Wspark is the sole
menber of H ghland Best. It also states that John Ferchill is
presi dent and chi ef executive officer of the Ferchill Goup, and

4
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a menber of JTMK-Pabst. Brew City asserts that at a Septenber
10, 2002, closing, Juneau purchased the property from Pabst.

19 After the closing, Brew City and Juneau were unable to
agree on the restrictive covenants for buildings 27, 28, and 35,
the easenents for those buildings, and the nature of Brew City's
five percent equity interest in Juneau. There were al so disputes
between the parties regarding the transfer of title to buildings
27, 28, and 35 to Brew City, paynent of Haertel's consulting

sal ary, *

and paynent of the environnental renediation credit.
110 Brew Cty filed this lawsuit, alleging the follow ng
nine clains for relief:
1. Against Wspark for breach of an "inplied duty of good
faith";
2. Agai nst Wspark for breach of contract;
3. Agai nst Fr anke, Ferchill, and JTMK- Pabst for
intentional interference with Brew City's contract
w th Wspark;
4. Agai nst Juneau for "breach of fiduciary duty"”;
5. Agai nst Wspark for conversion
6. Against all the defendants for malicious "injury to
busi ness"” under Ws. Stat. 8§ 134.01
7. Agai nst Fr anke, Ferchill, and JTMK- Pabst for
conspiracy to intentionally interfere with Brew City's

contract with W spark;

3 The record reflects that the parties have resolved the
di spute regarding Haertel's consulting salary.
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8. Against Wspark and Juneau Avenue Partners for
conspiracy to convert Brew City's property; and
9. Against all the defendants for punitive damages.

11 The conplaint also alleges a nunber of instances of
"rough treatnent"” of Haertel and Brew City by Franke, Ferchill,
and Juneau Avenue Partners. For exanple, it alleges that during
a tour of the Pabst property with the MIwaukee mayor, Franke
stated that "we're going to have Haertel so tied up wth
covenants and restrictions, that we will control those buil dings
as well."” It also alleges that Ferchill berated Haertel at a
meeting, that Wspark or Juneau changed the |ocks on buildings
27, 28, and 35 to prevent Brew City's access, and that Juneau
interfered with Brew Cty's negotiations wth a potentia
| essee. Further, Brew Cty alleges that at several of Juneau's
nmeeti ngs, Franke and Ferchill made comments regarding whether
Haertel had "suffered enough" and concluded that "No, Haertel
has not suffered enough.™

112 The circuit court dismssed the first and second
causes of action against Wspark for breach of contract and
breach of duty of good faith, but granted |eave for Brew City to
file an anended conplaint against Juneau for those causes of
action. It dismssed all of the other clains with prejudice.

113 The court of appeals reversed the dism ssals of counts
one and two. Ferchill Goup has not petitioned for review of
t hat aspect of the court of appeals decision, and those contract

clains are not before us.
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14 The essential questions in this review concern whether
Brew City can pursue three tort clains against the various
individuals and entities involved in the sale of the property.
The court of appeals reversed the dismssal of Brew City's sixth
cause of action, a tort <claim against all defendants for
conspiracy to maliciously injure reputation and business under
Ws. Stat. 8 134.01, "except insofar as it asserts clains
agai nst Hi ghl and Best and JTMK- Pabst for acts done as nenbers or

managers of Juneau.” Brew GCty, 289 Ws. 2d 795, 9119. It

affirmed the dismssal of tw additional tort clainms, Brew
City's third claim for intentional interference with contract,
and its seventh claim for conspiracy to intentionally interfere
with contract. However, the dismssals were nodified to be
di sm ssals without prejudice. Ferchill Goup seeks review of the
court of appeals' actions as to these tort claims.?
[
115 This case cones to the court on review of a notion to

dism ss. W address whether Brew City's conplaint asserts clains

* The court of appeals affirmed the dismissals of clains
four (breach of inplied fiduciary duty against Juneau), five
(conversion against Wspark), and eight (conspiracy to convert
agai nst Wspark and Juneau) w thout nodification. Brew Cty has
not sought review of the court of appeals' decision to affirm
those dism ssals. The court of appeals vacated the trial court's
dism ssal of the ninth claim for punitive damages, "the fate of
which wll be determined on remand in connection with the trial
of [clainms three, six, and seven]." Brew City, 289 Ws. 2d 795,
22. That part of the court of appeals decision is not under
revi ew.
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upon which relief can be granted. Such an inquiry presents
guestions of law subject to independent appellate review

Wal berg v. St. Francis Hone, Inc., 2005 W 64, 96, 281

Ws. 2d 99, 697 N.W2d 36.
116 A reviewing court takes as true the facts alleged in

the conpl aint. Methodi st Manor of Waukesha, Inc. v. Martin, 2002

W App 130, 912, 255 Ws. 2d 707, 647 N.W2d 409. In determning
whet her a proper claim has been alleged, the conplaint should be

liberally construed. Kaloti Enters., Inc. v. Kellogg Sales Co.,

2005 W 111, 911, 283 Ws. 2d 555, 699 N.W2d 205. Dismssal is
proper only if it is "quite «clear” that there are no

circunstances in which the plaintiff could recover. Doe 67C v.

Archdi ocese of M I waukee, 2005 W 123, 920, 284 Ws. 2d 307, 700

N. W 2d 180.
11
117 W turn first to Brew City's malicious injury to

reputation and busi ness claim under Ws. Stat. § 134.01.

Ferchill Goup argues that the economc |oss doctrine bars
recovery for this claim The economc loss doctrine "is a
j udi ci al doctrine intended to preserve the fundanental
distinction between contract and tort. It wrks to prevent a

party to a contract from enploying tort renmedies to conpensate
the party for purely economc |osses arising fromthe contract."

Gans v. MIk Prods., Inc., 2005 w 112, 912, 283 Ws. 2d 511,

699 N W2d 167 (internal citation omtted). Ferchill G oup
asserts that the alleged actions upon which Brew City bases its
claim all pertain to contract performance, and that the only

8
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damages Brew City seeks are for economc |osses pertaining to
breach of the June 5, 2002, assignment agreenent. Thus, it
argues, Brew City's 8 134.01 claim is barred by the economc
| oss doctrine. We disagree.

118 Assessing Ferchill Goup's argunent requires that we
examne Brew City's pleading. Brew City captions its sixth claim
for relief as: "Injury to Business: Ws. Stat. 8§ 134.01." It
asserts t hat t he "[d] ef endant s act ed mal i ci ously and
intentionally to injure Brew city's reputation and business."

119 Section 134.01 provides:

Injury to business; restraint of will. Any 2 or nore
persons who shall conbine, associate, agree, nutually
undertake or concert together for the purpose of
wWillfully or maliciously injuring another in his or
her reputation, trade, business or profession by any
means whatever, or for the purpose of maliciously
conpelling another to do or perform any act against
his or her will, or preventing or hindering another
from doing or performng any |awful act shall be
puni shed by inprisonnment in the county jail not nore
than one year or by fine not exceedi ng $500.

Wiile 8 134.01 is a crimnal statute, it provides the basis for

civil tort liability. Radue v. Dll, 74 Ws. 2d 239, 245, 246

N. W 2d 507 (1976).

20 The requirenents to state a cause of action for civi
conspiracy under 8§ 134.01 were set out by this court in Radue
In that case, the plaintiff alleged that the defendants had
conbined to injure his business reputation by commtting
perjury. Though the only acts alleged in the conplaint were
giving false information, this <court determned that the

plaintiff was able to state a claim under § 134.01 based on

9
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those actions. |1d. at 244. The court stated that if the
defendants "conspired for one of the purposes proscribed by
8§ 134.01 [i.e., "maliciously injuring the plaintiff] and
t hereby caused damage to the plaintiff, they have commtted a
civil wong for which the plaintiff may recover." Id. at 245.°
Thus, the plaintiff's allegation that the defendants had
"conspired 'for the purpose of wllfully and nmaliciously
injuring t he plaintiff in hi s reput ation, trade and
profession,'" conbined wth the plaintiff's allegation that the
conspiracy caused himinjury, sufficed to state a claim 1d.

121 Brew City's statement of the cause of action asserts
that the defendants "acted together for the common and agreed
upon purpose of injuring Brew Cty's reputation and business,"
and "acted maliciously and intentionally to injure Brew Cty's
reputation and business.” It also incorporates by reference al
of the factual allegations in the conplaint as a whole. Finally,

it asserts damages.

°®In contrast to crimnal law, where the "gist" of
conspiracy is the agreenent, the "gist" of a civil conspiracy
action is the damages. "It is the established law of this state

that there is no such thing as a civil action for conspiracy.
There is an action for damages caused by acts pursuant to a
conspiracy but none for the conspiracy alone. In a civil action
for damages for an executed conspiracy, the gist of the action
is the damages." Singer v. Singer, 245 Ws. 191, 195, 14 N.W2d
43 (1944); Onderdonk . Lanb, 79 Ws. 2d 241, 246, 255
N.W2d 507 (1977); Radue v. Dll, 74 Ws. 2d 239, 244, 246
N.W2d 507 (1976). Thus, while parties my incur crimna
liability by conspiring to maliciously or wllfully injure
anot her's busi ness reputation in vi ol ation of
Ws. Stat. 8 134.01, those parties will not be subject to civi
liability absent damages.

10
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22 The circuit court determned that the economc |oss
doctrine bars recovery for Brew Cty's 8§ 134.01 claim on the
ground that the actions described in the conplaint were
indicative only of "a nean-spirited breach of contract.”
Further, it determned that the dispute was principally about
Brew City's expectancy interests arising out of its bargai ned-
for agreenent, and that the economc |oss doctrine therefore
barred the claim

123 The <court of appeals reversed the circuit court's
dismssal of Brew City's § 134.01 claim® The crux of the court
of appeals' decision regarding the 8§ 134.01 claim is its
recognition of a nmalevolent action exception to the economc
| oss doctrine. It based its decision on this court's opinion in
Kaloti, which recognized a "fraud in the inducenent” exception
to the economc |loss doctrine. Kaloti, 283 Ws. 2d 555, {51. The
court of appeal s reasoned that because the essence of

intentional fraud is malevolent intent, the malicious intent

® As previously noted, the court of appeals did not reverse
the dismssal of Brew Cty's 8 134.01 clainms against Highland
Best and JTMK-Pabst for acts done as nenbers or nmanagers of
Juneau. Brew City, 289 Ws. 2d 795, f{19.

11
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required for § 134.01 claims’ would suffice to keep such clains
from being barred by the economc |loss doctrine. Brew City, 289
Ws. 2d 795, 4919. Thus, the court reasoned that because Brew
City's conplaint alleges that the defendants acted wth nmalice,
their actions fall within the scope of the nmalevolent action
exception to the econom c | oss doctrine.

124 Ferchill Goup argues that the circuit court's
approach is correct, and that Brew City's 8 134.01 clains are
barred by the economc loss doctrine. As Ferchill Goup
explains, this court applied the economc |oss doctrine to bar
recovery in tort in the context of a comercial real estate

transaction in Van Lare v. Vogt, Inc., 2004 W 110, 274 Ws. 2d

631, 683 N. W 2d 46.

125 However, the fact that the economc [|oss doctrine
applies to comrercial real estate agreenments has no bearing on
the pleadings in this case. Rather, the economc |oss doctrine
does not apply here. This is true for three reasons. First,
8§ 134.01 clains do not depend on a contract in order to lie.

Second, the allegations underlying Brew City's 8§ 134.01 claim

"In Maleki v. Fine-Lando Cdinic Chartered, S.C., 162
Ws. 2d 73, 469 N W2d 629 (1991), this court determ ned that
under 8 134.01 "malice" demands nore than an intent to do harm
Rather, it requires an intent to do "wongful" harm Such harm
does not include incidental harns that derive from a person's
seeking conpetitive advantage. It requires inflicting a harm
"for the sake of harmas an end in itself, and not nerely as a
means to sone further end legitimtely desired [such as hurting
soneone el se's business by conpetition]." Id. at 87-88 (brackets
in Mleki, quoting A kens v. Wsconsin, 195 U S. 194, 203
(1904)) .

12
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are different allegations than those underlying Brew Cty's
breach of contract claims. Finally, the damages Brew City
all eges under its breach of contract clains are different from
the damages it alleges under the malicious injury claim

26 In Van Lare, this court determ ned that the economc
| oss doctrine may bar recovery in tort for strict liability
m srepresentation clainms in comrercial real estate contracts.
274 Ws. 2d 631, 928. However, in contrast to Brew CGty's
malicious injury to business <claim the strict liability
m srepresentation claim in Van Lare was premsed on the
exi stence of a contract in the first place. The malicious injury
to reputation and business claim in this case could have
occurred regardl ess of whether the June 5 assignnent agreenent
ever existed. W see no reason why the economc |oss doctrine
should apply to, or bar recovery for, a claim that does not
depend on a contract in order to lie.

27 The second reason that the econom c |oss doctrine does
not apply here is that the actions that constitute Brew City's
8§ 134.01 claim are different actions than those that constitute
Brew City's breach of contract clains. There are several
principal allegations that support the malicious injury to
reputation and business claim

128 Brew City alleges that Franke boasted in front of

M | waukee's mayor that "[w]je're going to have Haertel so tied up

wth covenants and restrictions, t hat we Wil contr ol
[Haertel's] buildings as well."” It also alleges that Juneau
contacted one of Brew City's potential |essees against Brew

13
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City's wshes. Though that potential |essee had given Brew City
a letter stating its intent to becone a tenant in one of Brew
City's buildings, Brew Cty alleges that the potential |essee
slowed its approach to |l easing after being contacted by Juneau.

129 Next, Brew Cty alleges that at a neeting regarding
the redevel opnent project wth others present, "Ferchill
verbally berated M. Haertel, directed profanities towards him
and told M. Haertel he was in 'over his head" and that 'he
would [expletive deleted] fail,'"™ (brackets 1in conplaint).
Finally, Brew Cty's conplaint alleges that at several neetings
def endants asked whether Haertel had "suffered -enough,"” and
concluded by stating that Haertel had not suffered enough. These
all eged actions belittle and disparage Haertel's abilities. They
all concern harns to Brew City's reputation and business, and do
not concern the transfer of property or noney under the
assi gnnment agreenent.

30 In contrast, the breach of contract clains allege that
Wspark failed to convey the title to buildings 27, 28, and 35
in a tinmely manner, failed to draft reasonable covenants, failed
to provide Brew City with renedi ati on noney, and del ayed paynent
of Haertel's salary. These allegations all concern the transfer
of property or noney under the assignnent agreenment, and do not
concern harmto Brew City's reputati on and busi ness.

131 The third reason that the economc |oss doctrine does
not apply here is that the damages Brew Cty seeks under its
8 134.01 claim are distinct from the damages it seeks under its
breach of <contract clainms. Ferchill Goup argues that the

14
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al l egations supporting Brew Cty's 8 134.01 claim are part of
the assignnent agreenment on the grounds that the damages Brew
City seeks are (a) economc danages and (b) identical to the
damages it seeks for its breach of contract <clainms. This
argunent i s m staken.

132 That Brew City seeks financial recovery is not
tantanount to its |osses being economc |osses for the purposes
of the economc loss doctrine. "An injury is not 'economc'
sinply because it is nonetary. Al |osses—even those stemm ng
frominjuries to the person or danage to property—are nonetary
in nature, i.e., 'they destroy values which can be and are

nmonetized.'" R ch Prods. Corp. v. Kemutec, Inc., 66 F. Supp. 2d

937, 968 (E.D. Ws. 1999); quoting MIller v. US. Steel Corp.,

902 F.2d 573, 574 (7th Gr. 1990). Malicious injury to one's
business is nore akin to injury to person or injury to property,
which need not be economc losses for the purposes of the
economc |loss doctrine, despite often being conpensated

financially. Daanen & Janssen, Inc. v. Cedarapids, Inc., 216

Ws. 2d 395, 402, 573 N.W2d 842 (1998).

133 Ferchill Goup argues that the danmages Brew City
alleges show that its 8§ 134.01 clainms are really contract
clains, artfully pled. It observes that in its statenent of
damages for the 8§ 134.01 clains, Brew City refers to the sane

par agraph that sets out the injuries and damages for the all eged

15
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breach of contract.® Thus, Ferchill argues, Brew City has only a
contract claim pled different ways.

134 This argunent is unpersuasive. Brew City's claim for
relief under 8 134.01 states that Brew City "sustained financi al
and other injuries, including those injuries set forth above
[ under breach of contract]."” This cannot be read to indicate
that the only damages Brew Cty suffered arose out of the
all eged breach of <contract. Further, the paragraph alleging
damages from breach of contract includes damage "to Brew City's
busi ness and reputation."” Because such damages are properly pled
in tort, not contract, they may serve as the basis for tort
liability.

135 In sum mlicious injury to reputation and business
clains do not require the existence of a contract in order to
lie. The allegations upon which Brew City bases its § 134.01
claim and the damages it seeks are different from the
al l egations and damages found in its breach of contract clains.
We therefore determne that the economc |oss doctrine does not
apply in this case and thus does not bar recovery for Brew

Cty's § 134.01 claim

8 Wth regard to damages, Brew City's conplaint alleges that
"[a]s a result of defendants' malicious and intentional injury
to Brew City's reputation and business, Brew Cty has sustained
financial and other injuries, including those injuries set forth
above in paragraph 90." Paragraph 90 states that Wspark's
breach of contract caused damages to Brew City, including |oss
of time, noney, business, profits, and "damage to Brew City's
busi ness and reputation.”

16
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36 Note that our conclusion is not based on a nal evol ent
action exception to the economic |oss doctrine. Wile we agree
with the court of appeals that the economc |oss doctrine does
not bar Brew City's clains under § 134.01, we do not agree wth
its conclusion that a nmalevolent action exception to the
econom c loss doctrine is inplicated. If such an exception were
to exist, it would require a case in which the economc |oss
doctrine applies in the first instance. Rather, we determ ne
that the econom c | oss doctrine does not apply in the case of an
i ndependent tort based on allegations distinct from any contract
al | egations, and which seeks separate, non-econom c damages.

|V

137 We consider next Brew Cty's clains that Franke,
Ferchill, and JTMK-Pabst intentionally interfered (claimthree),
and conspired to intentionally interfere (claim seven), wth
Brew City's June 5, 2002, assignnment agreenent with Wspark.®
Ferchill Goup argues that Franke and Ferchill are immne from

claims of tortious interference with contract by virtue of being

® As noted by the court of appeals, the claimfor conspiracy
to intentionally interfere wth contract (claim seven) is
essentially a "recasting" of <claim three. Brew Cty, 289
Ws. 2d 795, 920.

The elenents of a claimfor intentional interference with a
contract are "(1) the plaintiff had a contract or prospective
contractual relationship with a third party; (2) the defendant
interfered with the relationship; (3) the interference was

i ntentional; (4) a causal connection exists between the
interference and the damages; and (5) the defendant was not
justified or privileged to interfere.” Aon Risk Servs., Inc. v

Li ebenst ei n, 2006 W  App 4, 120, 289 Ws. 2d 127, 710
N. W2d 175.

17
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menbers or managers of LLCs. It asserts that because Franke and
Ferchill are not "independent from the Ilegal entity wth
authority to perform under the contract," they cannot be held
liable to third parties in tort for their conduct as nenbers or
managers of LLCs under Ws. Stat. 8§ 183.0304.

138 The court of appeals nodified the dismssals of the
tortious interference clains from dismssals with prejudice to
dism ssals without prejudice and allowed for the repleading of
the clainms. Ferchill Goup requests that this court "reverse the
Court of Appeals' 'nodification' of the dismssal of the
tortious interference clains." W decline to do so. Ferchill
Group's argunent msses the mark because it fails to appreciate
that at the notion to dism ss stage of the proceeding all of the
al l egations of the pleadings are taken as true.

139 Ferchill Goup relies on Ws. Stat. § 183.0304 in

support of its argunent. That statute provides:

Liability of nmenbers to 3rd parties. (1) The debts,
obligations and liabilities of a limted liability
conmpany, whet her arising in contract, tort or
ot herwi se, shall be solely the debts, obligations and
liabilities of the limted liability conpany. Except
as provided in ss. 183.0502 and 183. 0608, a nenber or
manager of a limted liability conpany 1is not
personally liable for any debt, obligation or
liability of the Ilimted Iliability conpany, except
that a nmenber or manager may becone personally I|iable
by his or her acts or conduct other than as a nenber

or manager.
Section 183.0304 does not provide the Ferchill Goup with the
protection it seeks. It overlooks the Ilast clause of the
statute: "except that a nmenber or nanager nay becone personally
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liable by his or her acts or conduct other than as a nenber or
manager . "

40 The court of appeals correctly notes that Brew City's
conplaint does not allege that Franke or Ferchill were nenbers
or managers of Juneau, and it does not allege that they acted on
behal f of Juneau.!® Brew City, 289 Ws. 2d 795, 713. Moreover, to
the extent that Juneau has legal responsibility for conduct
alleged in Brew City's conplaint, as an LLC only its nenbers and
managers have any immunity.

141 The express |anguage of Ws. Stat. 8§ 183.0304 is clear
that it preserves the liability of a menber of an LLC for

conduct "other than as a menber or manager."! Thus, were it to

0 Franke is the president of Wspark, and Wspark is party
to the June 5, 2002, assignnment contract. To the extent that
Franke's actions are performed as a nenber or rmanager of
Wspark, he will be not be liable individually for interference
with that contract under § 183.0304.

1 91n addition, under Ws. Stat. § 183.0402, certain types
of conduct are beyond the scope of the duties of nanagers and
menbers of an LLC. Section 183.0402 provides in relevant part:

Duties of mnagers and nenbers. Unless otherw se
provi ded in an operating agreenent:

(1) No nenber or manager shall act or fail to act in a
manner that constitutes any of the foll ow ng:

(b) A violation of crimnal |aw, unless the nenber or
manager had reasonable cause to believe that the
person's conduct was lawful or no reasonable cause to
bel i eve that the conduct was unl awful .

(c) A transaction from which the nenber or manager
derived an i nproper personal profit.
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turn out that Franke and Ferchill are nenbers or managers of
Juneau, they may still be liable for tortious interference with
contract if they conducted such interference other than as
menbers or managers of Juneau. Indeed, Brew Cty's third cause
of action alleges that they were acting "individually"; we

understand "individually" to nmean "not as a nenber or manager of
anot her entity."

142 Ferchill Goup also asserts that Brew City's tortious
interference clains should be barred because Brew City does not
all ege that Franke and Ferchill "acted with an inproper personal
nmotive or otherw se inconsistent with the interests of Wspark
and Juneau." This presupposes that there was a wunity of
interests in the first place. However, Brew City does not allege
unity of interest. Rather, as already noted, Brew GCity's
tortious interference clains are alleged against Franke and
Ferchill "individually."

143 The ~court of appeals did, however, affirm the
dism ssals of the tortious interference clains, but nodified the
dismssals to be dismssals wthout prejudice, and allowed that
Brew City could replead its clainms. It affirmed the dismssals
not on the basis of inmmunity, but because Brew City had not pled

a sufficient nexus between Franke and Ferchill's nmlicious

conduct and the tortious interference with the contract:

[Allthough Brew City's conplaint alleges what on the
surface appears to be rough treatnent of Haertel, none
of the allegations are tied directly, or even by

(d) WIIlful msconduct.
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reasonabl e inference, to the nechanisns (that is, what
Franke and Ferchill did to interfere with Brew Cty's
June 5th assignnment contract wth Wspark) that
resulted in the grievances asserted in the Third
Claim

Brew City, 289 Ws. 2d 75, 713.1%2

144 We agree with the court of appeals that the dismssals
of the tortious interference and conspiracy to tortiously
interfere clains should be w thout prejudice and that the clains
may be repled. Under Ws. Stat. 8§ 802.09, leave to anend a
conplaint "shall be freely given at any stage of the action when
justice so requires." Ferchill Goup has offered no persuasive
argunment why | eave should not be freely given here.

45 In sum we agree with the court of appeals that based
on the allegations in the conplaint, Ferchill Goup's argunent
that Franke and Ferchill are immune nust fail. The conplaint
provides no allegation that they are nenbers or managers of
Juneau, and the allegation that Franke and Ferchill acted
individually indicates that they acted other than as nenber or
managers of another entity. Accordingly, we determne that
Franke and Ferchill are not inmune fromliability for clainms of

i ntenti onal interference wth contract and conspiracy to

12 The court of appeals also determned that because Brew
Cty's conplaint alleges that JTMK-Pabst is a nmenber of Juneau
yet alleges no conduct by JTMK-Pabst other than as a nenber of
Juneau, it was not a proper party to Brew Cty's tortious
interference clains (clainms three and seven). It affirmed the
circuit court's dismssals, though nodified them to be wthout
prejudice if facts were to develop showng that it acted other
than as a nenber of Juneau. Neither Ferchill Goup nor Brew City
seeks review of this aspect of the court of appeals' decision.
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intentionally interfere W th contract under
Ws. Stat. § 183.0304.
\Y
146 Ferchill Goup argues next that the intracorporate

conspiracy doctrine set out in Copperweld Corp. v. |ndependence

Tube Corp., 467 U S. 752 (1984), prevents recovery from the

defendants for Brew Cty's conspiracy clains (six and seven)
because they are menbers, officers, or affiliates of Juneau.®® W
di sagree on the ground that there is nothing in Brew Cty's
conplaint that demands the conclusion that the defendants had
the unity of interests required for the intracorporate
conspiracy doctrine to apply.

147 The intracorporate conspiracy doctrine as outlined in
Copperweld is based on a unity of interests between a parent

conpany and a wholly-owned subsidiary. Copperweld involved a

|awsuit for conspiracy to violate the Sherman Antitrust Act, 15

US C 81 (2000), against a conpany and its wholly owned

13 The conspiracy causes of action are claim six (conspiracy
to maliciously injure reputation and business under Ws. Stat.
§ 134.01) and claim seven (conspiracy to intentionally interfere
with contract). As noted above, the court of appeals reversed
the dismssal of Brew City's 8 134.01 claimwith respect to all
def endants "except insofar as it asserts clainms against H ghland
Best and JTMK-Pabst for acts done as nenbers or nanagers of
Juneau." Brew City, 289 Ws. 2d 795, 119. The court of appeals
allowed repleading of claim seven with respect to Franke and
Ferchill. Because the conplaint alleges that JTMK-Pabst is a
menber of Juneau, the court of appeals allowed repleading of
claim seven with respect to JTMK-Pabst only "if facts devel op
that show any conduct by it other than as a nenber of Juneau."”
ld., 913.
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subsidiary. The Suprenme Court held that because of the conplete
unity of interests between a parent corporation and its wholly-
owned subsidiary, they cannot conspire together for the purposes
of antitrust law. The Court articulated that unity of interests

as foll ows:

A parent and its wholly owned subsidiary have a
conplete unity of interest. The objectives are comon,
not disparate; their general corporate actions are
guided or determined not by two separate corporate
consci ousnesses, but one. . . . Wth or wthout a
formal "agreenent," the subsidiary acts for the
benefit of the parent, its sol e sharehol der.

[T]he very notion of an "agreenent” in Sherman Act
terms between a parent and a wholly owned subsidiary
| acks neaning. A 8 1 agreenent may be found when "the
conspirator had a unity of purpose or a conmon design
and understanding or a neeting of mnds in an unl aw ul
arrangenment.” But in reality a parent and a wholly
owned subsidiary always have a "unity of purpose or a
common design.” They share a common pur pose whet her or
not the parent keeps a tight rein over the subsidiary;
the parent may assert full control at any nonent if
the subsidiary fails to act in the parent's best

interests.
Id. at 771-72 (enphasis in original, i nternal citations
omtted).

148 Ferchill Goup cites two Wsconsin cases in support of

its view that the intracorporate conspiracy doctrine bars Brew
Cty's clains for conspiracy to intentionally interfere wth
contract and conspiracy to maliciously injure reputation and
busi ness. The cases denonstrate the unity of interests present

in Copperweld, but they are distinct from the facts alleged

here. In Ford Mtor Co. v. Lyons, 137 Ws. 2d 397, 405

N. W2d 354 (1987), the defendants were a parent corporation and
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its wholly owned subsidiary. In its determnation that the
defendants were unable to conspire under Ws. Stat. 8§ 134.01,

the court of appeals enphasized that, as in Copperweld, the

defendants had a conplete unity of interests, and that the
parent conpany had the ability to exercise conplete control over
the subsidiary. 1d. at 427-28.

149 The second Wsconsin case Ferchill Goup relies on is

Wausau Medical Center, S.C. v. Asplund, 182 Ws. 2d 274, 514

N.W2d 34 (1994). In that case, the court of appeals determ ned
that a physician and the personal service corporation that was
the physician's "alter ego" could not conspire together under
§ 134.01. Id. at 196.

150 These cases do not support Ferchill G oup's argunent
that the intracorporate conspiracy doctrine bars Brew Cty's
conspiracy clains (clainms six and seven). There is nothing from
facts alleged in Brew City's conplaint that suggests that there
is the conplete unity of interests anong the defendants of the

sort in Copperweld and Ford Mdtor Co. Further, the array of

entities against whom Brew City has alleged conspiracy goes far

beyond the single physician and his alter ego in \Wusau
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Medi cal . ** We therefore cannot conclude based on the allegations
in the conplaint that the intracorporate conspiracy doctrine

outlined in Copperweld bars Brew City's conspiracy clains.

VI

51 In conclusion, we determne first that the economc
| oss doctrine does not apply to Brew Cty's malicious injury to
busi ness claim Second, under the facts alleged in Brew Gty's
conplaint, Franke and Ferchill are not immune from liability
under Ws. Stat. § 183.0304. Third, t he i ntracor porate
conspiracy doctrine does not bar Brew City's clains, as alleged,
for conspi racy to mal i ci ously injure busi ness under
Ws. Stat. 8 134.01 and for conspiracy to tortiously interfere
with contract. Although we apply a different rationale wth
respect to Brew City's 8 134.01 clains, we affirm the court of
appeal s.

By the Court.—Fhe decision of the court of appeals is
af firnmed.

152 Justice JON P. WLCOX did not participate.

4 Ferchill Goup also cites to Fraser v. Mjor League
Soccer, LLC, 97 F. Supp. 2d 130 (D. Mss. 2000) for the
proposition that "there is little reason to treat an
LLC. . . differently from a corporation." Id. at 135. However,
Fraser is inapt. In the appeal to that case the First Crcuit

declined to extend Copperweld to preclude liability for the LLC
Fraser v. Major League Soccer, LLC, 284 F.3d 47, 59 (1st Grr.
2002), cert. denied, 537 U S 885. Rather, it determ ned that
Mpj or League Soccer, LLC, should not be treated as a single
entity based on the "diversity of entrepreneurial interests" of
its menbers and the fact that its nenbers "are not nere servants
of M.S;, effectively, they control it . . . ." Id. at 57.
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