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No. 2005AP81-CR
(L.C. No. 2003CF4103)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
Pl aintiff-Respondent, FI LED

V.
JAN 17, 2007
St even P. Muicker hei de,
Cornelia G Cdark
Def endant - Appel | ant - Peti ti oner . CGerk of Supreme Court

REVI EW of a decision of the court of appeals. Affirned.

11 N. PATRI CK CROCKS, J. This is a review of an
unpubl i shed decision of the <court of appeals affirmng a
judgment of the Circuit Court for MIwaukee County, Judge Mary
Kuhnmuench, convicting Steven P. Mickerheide (Mickerheide) of
hom cide by use of a notor vehicle while having a prohibited
bl ood al cohol concentrati on, contrary to

Ws. Stat. 88§ 940.09(1)(b) and (1c)(b)(2002-04).1 This case

L' Al references to the Wsconsin Statutes are to the 2003-
04 version unl ess otherw se not ed.
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involves the admssibility of evidence of the victims prior
acts (other acts evidence), pursuant to Ws. Stat. 8§ 904.04(2).

12 In circuit court, Mickerheide offered a defense under
Ws. Stat. § 940.09(2)(a),? clainming that the victim M chael
Braun (Braun), would have been killed even if Mickerheide had
been exercising due care and had not been under the influence of
any drugs or alcohol. Mucker hei de sought to prove that Braun
had grabbed the steering wheel just prior to the accident, and
that the accident had occurred when Mickerheide was trying to
steer the vehicle to counteract Braun's pulling on the wheel.

13 The other acts evidence in question was the testinony
of Braun's father. In support of Muickerheide's defense under
Ws. Stat. 8§ 940.09(2)(a), Muckerheide wshed to offer the
testinmony of Braun's father that Braun had, on prior occasions,
gestured as if to grab the steering wheel of his father's
vehicle and, on one occasion, had actually grabbed the wheel
The circuit court held that such other acts evidence was
i nadm ssi ble, and the court of appeals affirnmed that ruling and

the circuit court's judgnment of conviction.

2 Wsconsin Stat. § 940.09(2)(a) states:

In any action under this section, the defendant has a
defense if he or she proves by a preponderance of the
evi dence that the death woul d have occurred even if he
or she had been exercising due care and he or she had
not been under the influence of an intoxicant, did not
have a detectable amount of a restricted controlled
substance in his or her blood, or did not have an
al cohol concentration described wunder sub. (1)(b),

(bm, (d) or (e) or (1g)(b) or (d).
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14 Mucker hei de presents three issues for review The
first issue is whether the court of appeals erred when it
affirmed the circuit court's decision that the other acts
evidence offered by Mickerheide was inadm ssible. The second
issue is whether the court of appeals erred when it decided not
to apply case |law from another jurisdiction. The third issue is
whet her Muckerheide's constitutional right to present a defense
was vi ol at ed.

15 W hold that the court of appeals was not in error in
affirmng the ~circuit <court's decision not to admt the
testimony of Braun's father offered by Mickerheide. W hold
that such testinony was inadm ssible. Mucker hei de' s ar gunent
was to the effect that, since Braun had allegedly grabbed the
steering wheel on one occasion in his father's vehicle, he nust
have grabbed the steering wheel from Mickerheide on the occasion
of the accident. Such testinony is prohibited under
Ws. Stat. § 904.04(2).

16 Under the analytical framework set forth in State v.
Sullivan, 216 Ws. 2d 768, 771-72, 576 N.W2d 30 (1998), such
ot her acts evidence was inadm ssible, since it |acked rel evance.
The court of appeals therefore properly wupheld the circuit
court's decision to bar the adm ssion of the other acts evidence
from Braun's father, although the court allowed testinony from
Mucker hei de hinself that Braun had grabbed the steering wheel
and, thus, caused the accident.

17 We further hold that the court of appeals did not err
when it decided not to apply case law from another jurisdiction

3
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the State of Washington. Al though a Wsconsin court may
consider case law from such other jurisdictions, obviously such
case law is not binding precedent in Wsconsin, and a Wsconsin

court is not required to follow it. Beecher v. LIRC, 2003 W

App 100, 916 n.3, 264 Ws. 2d 394, 663 N. W2d 316.

18 Finally, we hold that Mickerheide's constitutiona
right to present a defense was not violated by the exclusion of
the testinmony from Braun's father. For these reasons, the
deci sion of the court of appeals is affirned.

I

19 On July 17, 2003, Muckerheide was driving a vehicle on
the way to a tavern, and Braun was riding in the front passenger
seat . On the way to the tavern, the front passenger side of
Mucker hei de's vehicle hit a parked construction trailer, and
Braun was killed in the accident. Micker heide testified at
trial that he had been speeding, and also that he had been
dri nki ng beer and had used cocaine prior to the accident. Tests
taken after the accident revealed that Mickerheide's blood
al cohol concentration was .179. Muckerheide testified at tria
that Braun al so had been drinking and using cocai ne that day.

10 Muckerheide was charged with homcide by use of a
motor vehicle while operating wth a prohibited alcohol

concentrati on, contrary to Ws. Stat. 88 940.09(1)(b) and
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(1c)(b).? Mucker hei de of fered a def ense under
Ws. Stat. 8 940.09(2)(a) and, in support of his defense, filed
a notion before trial to admt the testinony of Braun's father.
Braun's father was to testify that Braun was a nervous passenger
who had, on several prior occasions, gestured toward the
steering wheel of his father's vehicle. Braun also allegedly
had grabbed the steering wheel of his father's vehicle on one
occasion the previous year, when he perceived that his father's
vehicle was comng too close to a safety island.

11 Muckerheide argued that the testinony of Braun's
father was admssible as evidence of habit pursuant to
Ws. Stat. 8§ 904.06, and as perm ssible evidence of other acts
pursuant to Ws. Stat. 8 904.04. The State of Wsconsin (State)
objected to the testinmony of Braun's father, arguing that the
offered evidence was not sufficiently simlar to the crash
i nvol ving Mucker hei de. The State asserted that Muickerheide
never alleged that he had lost control of the vehicle while
trying to prevent Braun from grabbing the steering wheel. The
State further argued that the incident in which Braun allegedly
grabbed the steering wheel of his father's vehicle was

i nadm ssi bl e propensity evi dence.

3 Muckerheide was also charged with an additional count of
hom cide by intoxicated use of a notor vehicle, contrary to
Ws. Stat. 88 940.09(1)(a) and (1lc)(b), and was found guilty on

the additional count. However, the <circuit <court held at
sentencing that Mickerheide could not be convicted on both of
the counts for the same conduct. The circuit court therefore

di sm ssed the count of homicide by intoxicated use of a notor
vehi cl e.
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12 The circuit court denied Mickerheide's notion, holding
that the testinony of Braun's father was inadm ssible propensity
evidence under Ws. Stat. § 904.04(2), offered solely for the
purpose of proving that Braun had a tendency to grab steering
wheels, and that he had acted in conformty therewith when
Mucker hei de' s vehi cl e crashed.

113 At trial, Mickerheide testified that Braun grabbed the
steering wheel just prior to the crash. Mickerheide stated that
he was trying to steer the vehicle to counteract Braun's pulling
on the wheel, when the vehicle struck the construction trailer.
According to Muckerheide's testinony, only two or three seconds
passed between the tinme when Braun grabbed the steering wheel
and when the inpact with the construction trailer occurred.

14 The circuit court instructed the jury on Mickerheide's
intervening cause defense wunder Ws. Stat. 8§ 940.09(2), as
Mucker hei de request ed. The jury found Mickerheide guilty, and
the circuit court sentenced Mickerheide to eight years of
initial confinenent, followed by twelve years of extended
supervi si on. Mucker hei de appealed, arguing that the circuit
court erred in its decision to deny the admssion of the
testinony of Braun's father.

15 The court of appeals rejected Mickerheide' s argunent
and affirnmed the decision of the circuit court. The court of
appeal s stated that the adm ssion of evidence is a matter within
the sound discretion of a circuit court. The court of appeals
further stated that, in order for other acts evidence to be
adm ssible, it nust be probative of sone proposition other than

6
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the proposition that, because the person did prior act X, he or
she is of such a character to have conmtted present act Y.

State v. Johnson, 184 Ws. 2d 324, 336-37, 516 N.W2d 463 (C.

App. 1994). The court noted that other acts evidence nust be
eval uated for relevancy, and a relevancy determ nation requires

an assessnent of probative val ue. State v. Gay, 225 Ws. 2d

39, 49, 590 N.W2d 918 (1999); Sullivan, 216 Ws. 2d at 786.
The court of appeals, relying on Sullivan, 216 Ws. 2d at 787

stated that the greater the simlarity, conpl exi ty, and
di stinctiveness of the two events, the stronger is the case for
adm ssibility of other acts evidence. The court did not apply a

Washi ngton case, State v. Young, 739 P.2d 1170 (Wash. Ct. App

1987), as requested by Mickerheide, and instead stated that the
court was follow ng Wsconsin | aw

116 Al though Muckerhei de argued that Braun's testinony was
offered to show identity, control, absence of m stake, and nodus
operandi, the court of appeals concluded that Braun's testinony
was i nadm ssible propensity evidence. The court of appeals also
concluded that there were sufficient dissimlarities between the
prior occasion on which Braun allegedly grabbed the steering
wheel, and the occasion of the accident involving Mickerheide
to undercut the relevance of the offered testinony of Braun's
f at her. Mucker heide then filed a petition for review with this
court, which we granted.

I

17 In reviewwng a court's decision to admt or exclude

other acts evidence, the applicable standard is whether the

7
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court exercised appropriate discretion. Sullivan, 216 Ws. 2d
at 780. As with other discretionary determ nations, this court
will uphold the decision of the circuit court to admt or
exclude evidence, if the circuit court examned the relevant
facts, applied a proper |legal standard, and reached a reasonabl e

conclusion using a denonstrated rational process. Martindale v.

R pp, 2001 W 113, 128, 246 Ws. 2d 67, 629 N W2d 698.

118 W determne as a matter of constitutional fact
whet her the exclusion of evidence offered by a defendant
violated the constitutional right to present a defense. State

v. St. Ceorge, 2002 W 50, 1116, 49, 252 Ws. 2d 499, 643 N wW2ad

777. The review of questions of constitutional fact on the
basis of established facts is de novo, but with this court
benefiting from the analyses of the circuit court and the court

of appeal s. State v. Turner, 136 Ws. 2d 333, 344, 401 N W2

827 (1987).
11
119 The adm ssibility of other acts evidence is governed
by Ws. Stat. 88 904.04(2), 904.03, and 904.01. Section

904.04(2) provides in relevant part:

Evi dence of other crinmes, wongs, or acts is not
adm ssible to prove the character of a person in order
to show that the person acted in conformty therewth.
This subsection does not exclude the evidence when
offered for other purposes, such as proof of notive
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opportunity, intent, preparation, plan, know edge,
identity, or absence of mistake or accident.?

Section 904.03 provides in relevant part:

Al though relevant, evidence nay be excluded if its
probative value is substantially outweighed by the
danger of wunfair prejudice, confusion of the issues,
or msleading the jury, or by considerations of undue
delay, waste of tinme, or needless presentation of
curul ati ve evi dence.

Section 904.01 defines "relevant evidence" as "evidence having
any tendency to mneke the existence of any fact that is of
consequence to the determ nation of the action nore probable or
| ess probable than it would be wi thout the evidence."

120 Both Muckerheide and the State agree that the three-
part analytical framework that this court applied in Sullivan,
216 Ws. 2d at 771-72, is the proper framework for determ ning
the adm ssibility of other acts evidence. This court stated in
Sullivan that a court nust first determ ne whether the other
acts evidence is offered for an acceptable purpose under
Ws. Stat. 8§ 904.04(2). Second, a court nust determ ne whether
the other acts evidence is relevant under Ws. Stat. § 904.01
Sullivan, 216 Ws. 2d at 772. Third, a court nust determ ne
whet her the probative value of the other acts evidence is
substantially outweighed by the danger of wunfair prejudice,

confusion of the issues or msleading the jury, or by

“See State v. Shillcutt, 116 Ws. 2d 227, 236, 341 N W2d
716 (Ct. App. 1983), where it was held "that the listing of
circunstances under sec. 904.04(2) . . . is not exclusionary
but, rather, illustrative." (Citation omtted.) See also J. W
v. B.B., 2005 W App 125, 22, 284 Ws. 2d 493, 700 N.W2d 277
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considerations of undue delay, waste of tinme or needless
presentation of cumul ative evidence. Id.; Ws. Stat. § 904.03.
121 We agree with the parties in the present case that the
three-part analytical framework used in Sullivan, 216 Ws. 2d at
771-72, is the proper test for determning the admssibility of
the other acts evidence at issue here. The parties disagree
however, as to how the Sullivan framework applies in this case.
22 Under the first step of the Sullivan franework,
Mucker hei de argues that the testinony of Braun's father was
offered for the purpose of providing a conplete story or context

to give a full presentation of the case. State v. Hereford, 195

Ws. 2d 1054, 1068, 537 N.W2d 62 (Ct. App. 1995); State v.
Bergeron, 162 Ws. 2d 521, 531, 470 NW2d 322 (C. App. 1991).
Mucker hei de asserts that the testinony of Braun's father was
offered to show proof of the identity of the person who was
responsi ble for the accident, proof that Braun was in control of
the car when the accident occurred, that Braun's intentional
interference caused the accident, that the accident would have
occurred regardl ess of Mickerheide' s intoxication, and proof of
Braun's plan or nodus operandi .

123 In its brief, the State agrees w th Mickerheide that,
in a homcide prosecution under Ws. Stat. 8 940.09, where the
statutory defense set forth in 8§ 940.09(2)(a) is raised
evidence offered to show how the fatal accident occurred is
perm ssible under Ws. Stat. § 904.04(2). W agree with the
parties that a permssible purpose is to provide a "'ful

presentation'" of the case. State v. Shillcutt, 116 Ws. 2d

10
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227, 236, 341 NW2d 716 (C. App. 1983)(quoting U.S. .
Masters, 622 F.2d 83, 86 (4'" Cir. 1980) (footnote onitted)).
See also Hereford, 195 Ws. 2d at 1069 ("Testinony of other acts

for the purpose of providing the background . . . is not
prohibited by 8§ 904.04(2), Stats."). However, the State asserts
that Miuckerheide's attenpt to offer testinony of Braun's prior
acts for the purpose of showi ng nodus operandi and for a full
presentation of the story is repetitive, and sinply a way of
rephrasing the purpose of showng how the accident occurred.
The State asserted at oral argunent that identity is not the
issue in this case; rather, the issue is how the accident was
caused.

124 We conclude that Mickerheide's other acts evidence was
properly excl uded. The testinmony of Braun's father would have
been adm ssible for the purpose of showng how the accident
occurred, but it |acked rel evance.

125 Muckerheide's offered other acts testinony fails to
satisfy the second step of the Sullivan analytical franmework,
rel evancy. Mucker hei de contends that the prior act of Braun
all egedly grabbing the steering wheel is relevant to the issue
of who, in fact, was operating Mickerheide's vehicle at the tine

at issue and, thus, caused the accident. He argues that the

°>In State v. Young, 739 P.2d 1170 (Wash. C. App. 1987),
the Washington appellate court held that testinony from three
W tnesses, stating that the victim of a fatal accident had
grabbed the steering wheel as a passenger on four prior
occasions, was admissible to prove identity, control of the
vehicle by the victim and proxi mate cause of the accident.

11
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incident in which Braun allegedly grabbed the steering wheel of
his father's car, and the facts of the accident here were
simlar. Mucker hei de argues that the testinony from Braun's
fat her and Miuckerheide's testinony about the accident both tend
to show that Braun was a nervous passenger, that he would warn
the driver when he perceived a traffic hazard, and that he would
grab the steering wheel.

26 The State argues that Braun's prior alleged acts of
gesturing toward and, on one occasion, grabbing the steering
wheel, were not simlar to the situation in which Braun
al l egedly grabbed the steering wheel of Mickerheide' s vehicle.
The State contends that Braun's notive or intent for allegedly
grabbing the steering wheel was not relevant, and that the
of fered testi nony of Braun's f at her was not hi ng but
i nperm ssi bl e propensity evidence.

127 W agree with the State that the other acts evidence
of fered by Mickerheide was not relevant. Under Sullivan, 216
Ws. 2d at 785, relevance has tw facets. The first
consideration is whether the other acts evidence relates to a
fact or proposition that is of consequence to the determ nation
of the action. Id. The second consideration is whether the
other acts evidence has a tendency to make a consequential fact
nore probable or less probable. 1d. at 786. Simlarity between
the prior events and the event in question relates to this
second consi derati on. In Sullivan, we stated, "The greater the

simlarity, conplexity and distinctiveness of the events, the

12
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stronger is the case for adm ssion of other acts evidence." 1d.
at 787 (footnote omtted).

128 As the State pointed out 1in its brief, the one
occasion on which Braun allegedly grabbed the wheel of his
father's vehicle was dissimlar in several respects to the
occasion in which Braun allegedly grabbed the wheel of
Mucker hei de's vehicle. There was no evidence that, on the prior
occasion, Braun had been intoxicated or under the influence of
drugs, but there was evidence that Braun had been drinking and
doing cocaine prior to the accident in Mickerheide' s vehicle.
There is no dispute that an individual often acts differently
when he/she is wunder the influence of drugs and alcohol.
Additionally, Braun's father would have testified that Braun had
gestured toward the steering wheel on several occasions, whereas
Mucker hei de never asserted that Braun had nade gestures toward
the steering wheel in Mickerheide's vehicle prior to the
acci dent. Finally, there is no evidence that Braun had ever
grabbed the steering wheel when riding wth Mickerheide on
occasions prior to the accident, as Braun had allegedly done
when riding wwth his father.

129 Due to these dissimlarities, we conclude that
Muickerheide's offered other acts evidence does not nake a
consequential fact nore probable or |ess probable. Id. at 785-

86. As this court stated in Witty v. State, 34 Ws. 2d 278,

291-92, 149 N.W2d 557 (1967), our sem nal case regarding other
acts evidence, it is wuniversally established that evidence of
other acts "is not admtted in evidence for the purpose of

13



No. 2005AP81- CR

proving general character, crim nal propensity or genera
di sposition on the issue of guilt or innocence because such
evidence, while having probative value, is not legally or
logically relevant to the crinme charged.”

30 Muckerheide argues in his brief that the third step of
the Sullivan anal ytical framework should not be applied in cases

where the other acts evidence is offered by a defendant in a

crimnal case. The State argues that the third step of the
Sullivan analysis does apply to this case. In support of its
argunent, the State cites State v. Scheidell, 227 Ws. 2d 285,

303-04, 310-11, 595 N W2d 661 (1999), wherein this court held
that, though the offered evidence was not relevant, and
therefore that the third step—the prejudice prong—~hneed not be
addressed, we then proceeded to conclude that the bal ancing of
Ws. Stat. § 904.03 considerations nust occur

131 In Scheidell, the defendant sought to introduce other
acts evidence concerning an unknown third party, to raise doubt
as to the identity of the individual who commtted the charged
crinme. Scheidell, 227 Ws. 2d at 298. The defendant argued
that this court should adopt a less stringent standard for other
acts evidence which is offered by the defense to show m staken
identity. Id. This court stated, "W recognize that the
standards of relevancy are stricter when the state seeks to
i ntroduce other crines evidence to prove identity because 'the
prejudice [resulting from such evidence] is apt to be relatively
greater than the probative value.'" 1d. at 304 (citing Witty,
34 Ws. 2d at 294). However, we concluded that, when a

14
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defendant offers other acts evidence which is relevant, as
Mucker hei de argues here, the court may exclude such relevant

evidence under the Witty/Sullivan approach, if its probative

value is substantially outweighed by the dangers set forth in
Ws. Stat. § 904.03. [d. at 310-11.

132 The third step of the Sullivan analytical franmework
requires a court to weigh the probative value of the other acts
evidence to determne if it is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or
m sl eading the jury, or by considerations of undue delay, waste
of time, or needless presentation of cunulative evidence.

Ws. Stat. § 904.03; Sullivan, 216 Ws. 2d at 789. See al so

Scheidell, 227 Ws. 2d at 310-11 (holding that the probity of
the wevidence nust be balanced against the considerations
contained in 8§ 904.03). Since we hold that the other acts
evidence offered by Mickerheide was not relevant, we need not

address the prejudice prong of the Witty/Sullivan test. [d. at

310. See also Sullivan, 216 Ws. 2d at 789. W woul d, however,

urge circuit courts to discuss and analyze all three steps of
the Sullivan anal ytical frameworKk.

133 O fered evidence runs the risk of wunfair prejudice
when it has a tendency to influence the outcone by inproper
means or if it appeals to the jury's synpathies, arouses its
sense of horror, provokes its instinct to punish, or otherw se
causes a jury to base its decision on sonething other than the
establ i shed propositions in the case. Sullivan, 216 Ws. 2d at
790.

15
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134 Under the Sullivan analytical franmework, we conclude
that the circuit court properly exercised its discretion when it
excluded the other acts evidence offered by Mickerhei de because
the evidence was inadmssible, since it |lacked relevance.
Because we conclude that the evidence was properly excluded, we

need not wundertake a harm ess error analysis. State v. Volk,

2002 W App 274, 125 n.4, 258 Ws. 2d 584, 654 N. W2d 24.
|V

135 We turn now to the question of whether the court of
appeal s erred when it decided not to apply case |aw from anot her
jurisdiction, the State of Washington. W hold that it did not.

136 Muckerheide argues that the circuit court and the
court of appeals erred by not applying Young, 739 P.2d 1170, a
Washi ngton appellate decision wth facts simlar to those in
Mucker hei de's case. Mickerhei de argues that, when Wsconsin |aw
is unclear, Wsconsin courts should consider the case |aw of
other jurisdictions. Mickerheide contends that Wsconsin law is
unclear on the issue of the admssibility of other acts
evi dence, when the prior act involves grabbing a steering wheel.

137 The State asserts that, although case law from other
jurisdictions may be persuasive or instructive, Wsconsin courts
are not bound to follow such case |aw Beecher, 264 Ws. 2d
394, 4913 n.13; State v. Abranoff, 114 Ws. 2d 206, 210, 338
N.W2d 502 (Ct. App. 1983).

138 W agree with the State's assertion that cases from
other jurisdictions are not binding on Wsconsin courts. State

ex rel. ER v. Flynn, 88 Ws. 2d 37, 46, 276 N.w2d 313 (C.

16
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App. 1979). W recognize that such case law is oftentines
hel pful, and may be persuasive, but we hold that the circuit
court and court of appeals did not err in deciding not to follow

the decision in State v. Young, 739 P.2d 1170, since they were

not required to do so, and did not find the reasoning
per suasi ve.
\

139 Muckerheide also argued in his brief that hi s
constitutional right to present a defense was hindered when the
circuit court excluded the testinony of Braun's father, because
there was no ot her corroborating evidence to bol ster
Mucker hei de's testinony alleging that Braun grabbed the steering
wheel and caused the accident.?® The State contends that the
right to present a defense is not absolute, and that a defendant
must conply wth the established rules of procedure and

evi dence. Scheidell, 227 Ws. 2d at 293-94; U S. v. Scheffer

523 U.S. 303, 307-08 (1998).

40 We agree with the State's position, and conclude that
there was no violation of Mickerheide's constitutional right to
present a defense. As the United States Suprene Court stated in

Taylor v. Illinois, 484 U S 400, 410 (1988), "The accused does

® At oral argument, Mickerheide's counsel stated that
Mucker hei de was not going to pursue the claimthat he was denied
a constitutional right to present a defense. The constitutiona
issue was raised in Mickerheide's brief, however, and we
therefore address it here, in order to set forth the significant
cases bearing on such an inportant claim in light of the
vi gorous argunent in Mickerheide's brief.

17
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not have an wunfettered right to offer testinony that 1is
i nconpetent, privileged, or otherwi se inadm ssible under the
standard rules of evidence." \Wen evidence is irrelevant or not
offered for a proper purpose, the exclusion of that evidence
does not violate a defendant's constitutional right to present a
defense. State v. \Walker, 154 Ws. 2d 158, 192, 453 N.W2d 127
(1990).

141 There is no abridgenent on the accused’s right to
present a defense, so long as the rules of evidence used to
excl ude t he evi dence of fered are not arbitrary or
di sproportionate to the purposes for which they are designed.

St. Ceor ge, 252 Ws. 2d 499, 152. The exclusion of

Mucker hei de’s evidence was not arbitrary or disproportionate.
The circuit court properly excluded the other acts evidence
of fered by Mickerhei de because it was deened to be inpermssible
character or propensity evidence barred by Ws. Stat. 8§ 904. 04.
42 ©Moreover, Mickerheide had the opportunity to present
hi s defense. The jury heard a full presentation of all the
facts surrounding the fatal acci dent from Muickerheide’s
perspective, including Mickerheide's testinony that the accident
occurred because Braun grabbed the steering wheel. The only
evidence the jury did not hear was the mnimally probative
evidence that, on prior occasions with a different driver, under
different circunstances, Braun had gestured toward or grabbed
the steering wheel. In addition, the circuit court instructed
t he jury on Mucker hei de' s def ense under
Ws. Stat. 8§ 940.09(2)(a), as requested by Mickerheide, and
18
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asked the jury to consider the question of whether Braun's death
woul d have occurred even if Mickerhei de had been exercising due
care and had not been under the influence of an intoxicant.

143 Considering the fact that Muickerheide testified about
Braun allegedly grabbing the wheel, and the fact that the jury
was instructed on Mickerheide's defense, we are satisfied that
Mucker hei de's constitutional right to present a defense was not
viol ated, especially since the testinony was inadm ssible under
standard rul es of evidence.

VI . CONCLUSI ON

144 We hold that the court of appeals was not in error in
affirmng the «circuit <court's decision not to admt the
testinmony of Braun's father offered by Mickerheide. W hold
that said testinony was inadm ssible. Mucker hei de' s ar gunent
was to the effect that, since Braun allegedly had grabbed the
steering wheel on one occasion in his father's vehicle, he nust
have grabbed the steering wheel from Mickerheide on the occasion
of the accident. Such testinony is prohibited under
Ws. Stat. § 904.04(2).

145 Under the analytical framework set forth in Sullivan
216 Ws. 2d at 771-72, such other acts evidence was
i nadm ssible, since it |acked rel evance. The court of appeals
therefore properly upheld the circuit court's decision to bar
the adm ssion of the other acts evidence from Braun's father,
al though the court allowed testinony from Mickerheide hinself
that Braun had grabbed the steering wheel and, thus, caused the
acci dent.

19
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146 We further hold that the court of appeals did not err
when it decided not to apply case law from another jurisdiction
the State of Washington. Al though a Wsconsin court may
consider case law from other jurisdictions, such case |aw
obviously is not binding precedent in Wsconsin, and a Wsconsin
court is not required to follow it. Beecher, 264 Ws. 2d 394,
16 n. 3.

147 Finally, we hold that Muickerheide's constitutional
right to present a defense was not violated by the exclusion of
the testinony from Braun's father. For these reasons, the
deci sion of the court of appeals is affirned.

By the Court.—Fhe decision of the court of appeals is

af firned.

20
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148 SHI RLEY S. ABRAHAMSON, C. J. (concurring). | apply
the Sullivan test differently than the mgjority opinion but
reach the same result.

149 Under the first prong of State v. Sullivan, 216

Ws. 2d 768, 576 N.W2d 30 (1998), the proponent of the other
acts evidence must clearly articulate the legitimte purpose or
pur poses for which the proffered evidence is offered under Ws.
Stat. 8§ 904.04(2) and nust denonstrate that the proffered
evi dence goes to prove the purpose for which it is offered. In
ot her words, the proponent nust show (and a court nust concl ude)
that the other acts evidence tends to prove the legitinmate
purpose for which it is offered and does not nerely show the
character of the actor and that he or she acted in conformty
therew th.?

150 A "kitchen sink" litany of legitinmate purposes under
Ws. Stat. 8§ 904.04(2) w thout adequate analysis of the purpose
and the relation of the proffered evidence to the purpose does

not satisfy Sullivan. Sul livan mandates a careful statenment of

a clearly articulated purpose for adm ssion of the proffered
other acts evidence and a statenment setting forth how the

evi dence proves that articul ated purpose. ?

! State v. Sullivan, 216 Ws. 2d 768, 576 N.W2d 30 (1998);
Ws JIl—Crimnal 275.1 Comrent: Other Act Evidence (Rel. No. 24-
1/ 90) .

2 State v. Spraggin, 77 Ws. 2d 89, 100, 252 N W2d 94
(1977).
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51 | conclude that the evidence of the other acts of the
victim in the present case is not admssible because the
proponent has not shown that the evidence falls wthin any
| egiti mate purpose for adm ssion of other acts evidence.

152 A legitinate purpose in the present case for the
adm ssibility of the other acts evidence would be to show how
the fatal accident occurred, that is, to prove the context of
the event. Both parties and the majority opinion, as do I,
agree that "context” would be a legitinate purpose in the
present case.

153 Case law and treatises explain that "context" evidence

shows the res gestae of the crine. The other act is ordinarily

close in tine to the crine and is integral to the crime such
that it is not only hel pful in understanding what happened but
is necessary to conplete the story by filling in otherw se
m sl eadi ng or confusing gaps. In other words, the fact-finder
must hear the entire story in order not to be msled.?

154 On analysis, however, it is clear that the other acts
evi dence proffered in the instant case does not fall within this
concept of context evidence. The proffered evidence is not

integral to the crime; it does not put the fatal accident in

3 State v. Hereford, 195 Ws. 2d 1054, 1069, 537 N.W2d 62
(Ct. App. 1995); 7 Daniel D. Blinka, Wsconsin Practice:
Evi dence 161-62 (2d ed. 2001); 2 MCornmick on Evidence § 190, at
660 (John W Strong ed., 5th ed. 1999); 3 difford S. Fishman,
Jones on Evidence: Cvil and Crimnal 8§ 17:9, at 309-10 (7th ed.
1998); 22 Charles Alan Wight & Kenneth W Graham Jr., Federa
Practice and Procedure: Evidence 8 5239, at 448-449 (1978)
(Supp. 2006); 2 Jack B. Winstein & Margaret A Berger,
Weinstein's Federal Evidence 8 404.20[2] (Joseph M MLaughlin
ed., 2d ed. 2006).
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cont ext . The proffered evidence is nerely evidence of the
character of the victim to show that he acted in conformty
t herew t h.

55 There probably are Wsconsin cases that do not so
[imt context evidence. Unfortunately several cases are very
lax in enforcing Ws. Stat. § 904.04(2), especially when the
State is introducing other acts evidence against a crimnal
def endant.* Nevertheless, | conclude that the proffered evidence
does not fall wthin any legitimte purpose under Ws. Stat.
§ 904.04(2).

156 Because the defendant has not met the first Sullivan
prong | need not go to the second Sullivan prong. The second

Sullivan prong is a determ nation whether the proffered evidence

* One prominent treatise declares: "There is no question of
evidence nore frequently litigated in the appellate courts than
the adm ssibility of evidence of other crines, wongs, or acts.
Yet despite the recurrence of the issues, the opinions are often

poorly reasoned and provide little guidance to trial judges.
Even at the theoretical level, the literature is spotty and
inconsistent in analysis.” 22 Charles Alan Wight & Kenneth W

G aham Jr., Federal Practice and Procedure: Evidence 8§ 5239, at
427 (1978) (footnotes omtted).
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and the purpose for which it is proffered are relevant to a
consequential fact in the case.®
157 For the reasons set forth, | wite separately and

concur in the mandat e.

> Sullivan, 216 Ws. 2d at 785-86; Ws Jl—€rinminal 275.1
Comment: Other Act Evidence (Rel. No. 24-1/90).
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