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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s1 r ever si ng an or der  of  t he 

Mi l waukee Count y Ci r cui t  Cour t ,  Ri char d J.  Sankovi t z,  Judge,  

t hat  t r ansf er r ed t he condemnat i on awar d i n an emi nent  domai n 

case f r om t he cont r ol  of  t he Mi l waukee Count y Cl er k of  Cour t  t o 

a money mar ket  account  at  a pr i vat e bank.   The r evi ew r equi r es 

us t o i nt er pr et  t he i nt er pl ay among t hr ee st at ut or y pr ovi s i ons:  

Wi s.  St at .  §§ 59. 40( 3) ( b) ,  59. 40( 3) ( c) ,  and 32. 05( 7) ( d) . 2  We ar e 

al so r equi r ed t o i nt er pr et  Wi s.  St at .  § 814. 61( 12) ( a) 1.  on a 

di f f er ent  i ssue.  

¶2 Wi sconsi n St at .  § 59. 40( 3) ( b)  gr ant s a c l er k of  cour t  

( c l er k)  aut hor i t y t o i nvest  " any f unds"  t hat  ar e pai d i nt o t he 

c l er k ' s of f i ce and ar e bei ng hel d f or  r epayment ,  but  i t  r equi r es 

t hat  t he i nt er est  ear ned on t hese f unds be pai d i nt o t he count y 

gener al  f und.   Wi sconsi n St at .  § 59. 40( 3) ( c)  al l ows a c i r cui t  

cour t  j udge t o di r ect  t hat  § 59. 40( 3) ( b)  not  appl y t o " cer t ai n 

f unds. "   The speci f i c  quest i on we must  deci de i s whet her ,  af t er  

di r ect i ng t hat  § 59. 40( 3) ( b)  not  appl y t o a condemnat i on awar d 

deposi t ed wi t h t he c l er k,  a c i r cui t  j udge has addi t i onal  

aut hor i t y t o t r ansf er  t he awar d f r om t he cl er k ' s cont r ol  i nt o a 

                                                 
1 HSBC Real t y Cr edi t  Cor p.  v.  Ci t y of  Gl endal e,  2006 WI  App 

160,  295 Wi s.  2d 493,  721 N. W. 2d 489.  

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-
04 ver si on unl ess ot her wi se not ed.    
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pr i vat e money mar ket  account  so t hat  i t  can ear n i nt er est  f or  

t he benef i t  of  t he ul t i mat e r eci pi ent s of  t he awar d.    

¶3 A t hi r d st at ut e,  Wi s.  St at .  § 32. 05( 7) ( d) ,  i s  r el evant  

because i t  pr ovi des t hat  " compensat i on"  awar ds ( i . e. ,  

condemnat i on awar ds)  may " be deposi t ed wi t h t he c l er k of  t he 

c i r cui t  cour t  .  .  .  f or  t he benef i t  of  t he per sons named i n t he 

awar d. "  

¶4 We concl ude t hat  Wi s.  St at .  § 59. 40( 3) ( c)  empower s a 

c i r cui t  j udge not  onl y t o vet o t he c l er k ' s aut hor i t y t o i nvest  

" cer t ai n f unds"  and pay al l  i nt er est  on t hose f unds i nt o t he 

count y gener al  f und,  but  al so t o di r ect  t he c l er k t o t r ansf er  

" cer t ai n f unds"  f r om t he cl er k ' s cont r ol  i nt o a secur e pr i vat e 

account  f or  t he benef i t  of  per sons ul t i mat el y ent i t l ed t o t he 

f unds.   The j udge' s power  under  § 59. 40( 3) ( c)  i s  especi al l y 

c l ear  wi t h r espect  t o condemnat i on awar ds,  when § 59. 40( 3) ( c)  i s  

r ead i n conj unct i on wi t h Wi s.  St at .  § 32. 05( 7) ( d) .   Nonet hel ess,  

t he j udge' s power  under  Wi s.  St at .  § 59. 40( 3) ( c)  shoul d be 

exer ci sed wi t h sound di scr et i on,  wi t h t he consent ,  i f  possi bl e,  

of  al l  af f ect ed par t i es,  and wi t h a pr udence t hat  assur es t hat  

any f unds t r ansf er r ed f r om t he cl er k ' s cont r ol  be pl aced i n 

" sui t abl y pr ot ect ed account s. "   We concl ude t hat  t he c i r cui t  

j udge met  t hese st andar ds i n t hi s case.   I n addi t i on,  we 

concl ude t hat  i n t hi s case t he cl er k was not  ent i t l ed t o a 
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t r ansf er  f ee under  Wi s.  St at .  § 814. 61( 12) ( a) . 3  Consequent l y,  we 

r ever se t he deci s i on of  t he cour t  of  appeal s.  

I .  BACKGROUND FACTS AND PROCEDURAL HI STORY 

¶5 The Ci t y of  Gl endal e' s Communi t y Devel opment  Aut hor i t y 

( CDA)  embar ked on a pr oj ect  t o r edevel op t he Bayshor e Mal l .   I t  

condemned a par cel  of  commer ci al  r eal  est at e cont ai ni ng a number  

of  exi st i ng busi nesses.   On December  10,  2004,  t he CDA deposi t ed 

t he condemnat i on awar d of  $14, 439, 294. 84 wi t h Mi l waukee Count y 

Cl er k of  Cour t  John Bar r et t  ( Cl er k Bar r et t )  f or  t he benef i t  of  

t he " par t i es of  i nt er est "  or  " i nt er est ed per sons, "  pur suant  t o 

Wi s.  St at .  § 32. 05( 7) ( d) . 4  The " i nt er est ed per sons"  i n t hese 

ci r cumst ances wer e HSBC Real t y  Cr edi t  Cor por at i on;  Bayshor e Town 

Cent er ,  LLC;  Aber cr ombi e & Fi t ch St or es,  I nc. ;  Al t er r a Cof f ee 

Roast er s;  At hl et e' s Foot  of  Gl endal e;  Bar nes & Nobl e #2655;  

Bl ockbust er  Ent er t ai nment ;  GNC St or e #2956;  Luxot t i ca Ret ai l  

Gr oup;  Mut ual  Savi ngs Bank;  Naut i l us;  Nor t h Shor e Bank;  Regi s 

                                                 
3 We ar e not  asked t o r edi st r i but e t he i nt er est  t he count y 

ear ned on t he condemnat i on awar d bef or e t he awar d was 
t r ansf er r ed by t he cour t .  

4 The condemnat i on awar d named mul t i pl e i nt er est ed per sons.   
They i ncl uded t he pr oper t y owner ,  t he bank,  and numer ous par t i es 
wi t h l easehol d i nt er est s.   The ci r cui t  cour t  began pr oceedi ngs 
on December  21,  2004,  t o appor t i on t he awar d among t he named 
i nt er est ed par t i es.   The subst ant i al  gap bet ween t he amount  of  
t he condemnat i on awar d and t he amount s t hat  t he var i ous par t i es 
bel i eved t hey wer e owed,  r esul t ed i n a pr ot r act ed di sput e.   At  
t he t i me Bayshor e Town Cent er ,  LLC ( Bayshor e)  f i l ed i t s br i ef  i n 
Oct ober  2006,  t her e wer e onl y t hr ee r emai ni ng par t i es wi t h any 
cl ai m t o t he condemnat i on awar d:  HSBC Real t y Cr edi t  Cor por at i on,  
Bayshor e,  and Wal gr een Co.  #647.   The awar d of  $14, 439, 294. 84 i s 
t he amount  of  t he condemnat i on awar d,  $14, 755, 000. 00,  mi nus t he 
pr or at ed 2004 r eal  est at e t axes.  
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Cor por at i on ( Tr ade Secr et s #7615) ;  Gymbor ee Ret ai l  #433;  

Touchdown I nc.  d/ b/ a Pr o I mage;  Sear s Roebuck & Company;  

Tumbl eweed/ Di amondback Management ;  Voi cest r eam PCS I I ;  and 

Wal gr een Company #647.  

¶6 The par t i es wer e not i f i ed of  t he deposi t  and wer e 

advi sed t hat  a par t y ent i t l ed t o al l  or  par t  of  t he awar d coul d 

r ecei ve i t s pr oper  shar e by f i l i ng a pet i t i on t o di st r i but e.   

The si ze of  t he awar d and how i t  was t o be appor t i oned among t he 

par t i es wer e bot h i ssues i n di sput e,  but  t hese i ssues ar e not  

bef or e us i n t hi s appeal .  

¶7 Upon deposi t  of  t he awar d,  Cl er k  Bar r et t  exer ci sed hi s 

aut hor i t y under  Wi s.  St at .  § 59. 40( 3) ( b)  t o i nvest  t he f unds. 5  

He i nvest ed t he awar d i n Mi l waukee Count y ' s gener al  f und wi t h 

t he i nt er est  t o go t o t he f und.   The awar d woul d ear n about  2 

per cent  i nt er est  annual l y,  pr oduci ng about  $24, 000 a mont h f or  

Mi l waukee Count y.  

¶8 On Januar y 6,  2005,  Bayshor e Town Cent er ,  LLC 

( Bayshor e)  f i l ed a mot i on wi t h Judge Sankovi t z,  aski ng f or  an 

or der  t o pl ace t he awar d i nt o an i nt er est  bear i ng account  f or  

t he benef i t  of  t he ul t i mat e r eci pi ent s of  t he awar d.   Bayshor e 

                                                 
5 Wi sconsi n St at .  § 59. 40( 3) ( b)  pr ovi des t he f ol l owi ng:  

Except  as pr ovi ded i n par .  ( c) ,  t he c l er k  may 
i nvest  any f unds t hat  ar e pai d i nt o hi s or  her  of f i ce 
and ar e bei ng hel d f or  r epayment .   The i nvest ment s 
shal l  be made i n sui t abl y pr ot ect ed account s i n t he 
manner  speci f i ed i n s.  66. 0603( 1m)  and al l  i ncome t hat  
may accr ue shal l  be pai d i nt o t he count y gener al  f und.    

Wi s.  St at .  § 59. 40( 3) ( b) .  
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named a pr ef er r ed deposi t or y.   Bayshor e est i mat ed t hat  t he awar d 

woul d ear n bet ween $400 and $800 of  i nt er est  per  day.   Bayshor e 

al so sought  an or der  pr ohi bi t i ng Cl er k Bar r et t  f r om col l ect i ng 

t he f ee under  Wi s.  St at .  § 814. 61( 12) ( a) 1.  f or  t r ansf er r i ng t he 

awar d t o a pr i vat e bank.   None of  t he " i nt er est ed per sons"  

obj ect ed t o Bayshor e' s mot i on,  but  Cl er k Bar r et t  successf ul l y 

moved t o i nt er vene t o chal l enge t he mot i on.  

¶9 On Febr uar y 3,  2005,  t he c i r cui t  cour t  gr ant ed 

Bayshor e' s mot i on and or der ed t hat  Cl er k Bar r et t  t r ansf er  t he 

awar d f r om t he count y gener al  f und i nt o a separ at e money mar ket  

account  at  t he suggest ed pr i vat e bank,  wi t h i nt er est  accr ui ng t o 

t he benef i t  of  t he ul t i mat e r eci pi ent s of  t he awar d.   The cour t  

al so pr ovi ded t hat  nei t her  t he awar d nor  t he i nt er est  be 

r el eased or  di sbur sed wi t hout  cour t  or der  and t hat  t he t r ansf er  

of  t he awar d not  be subj ect  t o t he f ee i n 

Wi s.  St at .  § 814. 61( 12) ( a) 1.  

¶10 I n an opi ni on suppor t i ng t he or der ,  t he c i r cui t  cour t  

r easoned t hat  i t  had di scr et i on under  Wi s.  St at .  § 59. 40( 3) ( c)  

t o deci de whet her  t he awar d coul d be t r ansf er r ed or  shoul d 

r emai n i nvest ed i n t he count y ' s gener al  f und. 6  The ci r cui t  cour t  

wei ghed t he val ue of  t he i nt er est  t o t he count y agai nst  t he 

i mpact  upon t he ul t i mat e r eci pi ent s of  t he awar d and deci ded 

t hat  t he amount  of  i nt er est  t hat  woul d be di ver t ed t o t he count y  

                                                 
6 Wi sconsi n St at .  § 59. 40( 3) ( c)  pr ovi des t he f ol l owi ng:  " A 

j udge may di r ect  t hat  par .  ( b)  does not  appl y t o cer t ai n f unds 
pai d i nt o t he of f i ce.   The j udge' s aut hor i t y appl i es onl y t o 
f unds r el at i ng t o cases bef or e hi s or  her  cour t . "   
Wi s.  St at .  § 59. 40( 3) ( c) .  
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woul d be " t r ul y a wi ndf al l . "   The cour t  obser ved t hat  t he count y  

di d not  need t o expend much ef f or t  t o pr ot ect  or  manage t he 

awar d and t o t he ext ent  t hat  t he count y had expended any ef f or t ,  

t he count y had " been mor e t han handsomel y compensat ed by t he 

$24, 000 or  mor e t hat  i t  al r eady ha[ d]  ear ned on t he f unds j ust  

over  t he passage of  t he past  mont h. "  

¶11 Cl er k Bar r et t  appeal ed,  and t he cour t  of  appeal s 

r ever sed.   The cour t  of  appeal s det er mi ned t hat  

Wi s.  St at .  § 59. 40( 3) ( c)  i s  ambi guous because t he l anguage,  " A 

j udge may di r ect  t hat  par .  ( b)  does not  appl y t o cer t ai n f unds 

pai d i nt o t he of f i ce, "  i s  capabl e of  di f f er i ng i nt er pr et at i ons.   

HSBC Real t y Cr edi t  Cor p.  v.  Ci t y  of  Gl endal e,  2006 WI  App 160,  

¶20,  295 Wi s.  2d 493,  721 N. W. 2d 489.   The cour t  st at ed t hat  t he 

l anguage coul d be i nt er pr et ed as af f ect i ng t he f ol l owi ng:  " ( 1)  a 

c l er k ' s aut hor i t y t o i nvest  deposi t ed f unds;  ( 2)  a c l er k ' s 

aut hor i t y t o i nvest  f unds i n cer t ai n i nvest ment  vehi c l es;  ( 3)  

t he di r ect i ve t hat  i nt er est  shal l  accr ue f or  t he benef i t  of  t he 

gener al  f und;  or  ( 4)  a c l er k ' s aut hor i t y t o cont i nue t o manage 

t he deposi t ed f unds. "   I d.   

¶12 Because i t  concl uded t hat  Wi s.  St at .  § 59. 40( 3) ( c)  was 

ambi guous,  t he cour t  of  appeal s r el i ed on l egi s l at i ve hi st or y t o 

det er mi ne t hat  " t he l egi s l at ur e' s i nt ent  i n cr eat i ng 

Wi s.  St at .  § 59. 40( 3) ( c)  was not  t o al l ow t he t r i al  cour t  t o 

r emove f unds f r om t he cl er k ' s management  or  di r ect  t hat  any 

ear ned i nt er est  be gi ven t o t he l i t i gant s r at her  t han t he 

count y ' s gener al  f und. "   I d. ,  ¶30.   The cour t  of  appeal s 

t her ef or e r ul ed t hat  t he c i r cui t  cour t  di d not  have st at ut or y 



No.   2005AP1042 

 

8 
 

aut hor i t y t o or der  Cl er k Bar r et t  t o t r ansf er  t he awar d i nt o a 

pr i vat e money mar ket  account .   I d.   The cour t  of  appeal s al so 

r ul ed t hat  t he c i r cui t  cour t  di d not  have any i nher ent  or  

equi t abl e aut hor i t y t o or der  a t r ansf er  f r om Cl er k Bar r et t ' s  

of f i ce.   I d. ,  ¶13.    

¶13 Judge Ral ph Adam Fi ne di ssent ed,  r easoni ng t hat  t he 

c l er k ' s gr ant s of  aut hor i t y i n Wi s.  St at .  § 59. 40( 3) ( b)  t o 

i nvest  t he awar d and di r ect  t he i nt er est  t o t he count y gener al  

f und ar e l i mi t ed by § 59. 40( 3) ( c) .   I d. ,  ¶32 ( Fi ne,  J. ,  

di ssent i ng) .   Judge Fi ne decl ar ed t hat  § 59. 40( 3) ( c)  encompasses 

t he ent i r et y of  § 59. 40( 3) ( b)  and t hus al l ows t he ci r cui t  cour t  

j udge " t o di r ect  t hat  i ncome f r om f unds r el at i ng t o cases 

pendi ng i n hi s or  her  cour t  not  be pai d i nt o t he count y ' s 

gener al  f und,  but ,  r at her ,  as r equi r ed her e by § 32. 05( 7) ( d) ,  be 

hel d ' f or  t he benef i t  of  t he per sons named i n t he awar d. ' "   I d.  

¶14 Bayshor e pet i t i oned f or  r evi ew,  whi ch we gr ant ed on 

Sept ember  12,  2006. 7 

I I .  STANDARD OF REVI EW 

¶15 Thi s case i nvol ves t he i nt er pr et at i on of  

Wi s.  St at .  §§ 59. 40( 3) ( b) ,  59. 40( 3) ( c) ,  and 32. 05( 7) ( d) .   I t  

al so i nvol ves t he i nt er pr et at i on of  Wi s.  St at .  § 814. 61( 12) ( a) 1.   

St at ut or y i nt er pr et at i on pr esent s a quest i on of  l aw t hat  we 

                                                 
7 Because we deci de t hi s case on st at ut or y gr ounds,  we do 

not  addr ess t he par t i es '  ar gument s concer ni ng t he ci r cui t  
cour t ' s  i nher ent  and equi t abl e aut hor i t y or  t he const i t ut i onal  
r i ght  t o i nt er est  on a condemnat i on awar d.  
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r evi ew de novo.   St at e v.  Waushar a Count y Bd.  of  Adj ust ment ,  

2004 WI  56,  ¶14,  271 Wi s.  2d 547,  679 N. W. 2d 514.    

I I I .  DI SCUSSI ON 

¶16 Thi s case r equi r es us t o i nt er pr et  t he i nt er pl ay among 

t hr ee st at ut or y pr ovi s i ons,  namel y Wi s.  St at .  §§ 59. 40( 3) ( b) ,  

59. 40( 3) ( c) ,  and 32. 05( 7) ( d) .   Bayshor e and Cl er k Bar r et t  agr ee 

t hat  t hese st at ut es ar e not  ambi guous.   They di sagr ee,  however ,  

as t o t hei r  i nt er pr et at i on.   Bayshor e ar gues t hat  t he pl ai n 

l anguage of  Wi s.  St at .  § 59. 40( 3) ( c)  al l ows a j udge t o vet o t he 

c l er k ' s aut hor i t y t o i nvest  and r et ai n i nt er est  on t he awar d.   

Bayshor e ar gues t hat  § 59. 40( 3) ( c)  al so al l ows t he j udge t o 

t r ansf er  t he f unds out  of  t he c l er k ' s cont r ol  i nt o a pr i vat e 

i nt er est  bear i ng account  t o f ul f i l l  t he st at ut or y mandat e i n 

Wi s.  St at .  § 32. 05( 7) ( d)  t hat  t he awar d be hel d f or  t he benef i t  

of  t he per sons named i n t he awar d.  

¶17 Cl er k Bar r et t  agr ees t hat  t he pl ai n l anguage of  

Wi s.  St at .  § 59. 40( 3) ( c)  al l ows a j udge t o vet o t he c l er k ' s  

aut hor i t y t o i nvest  and col l ect  i nt er est  on t he awar d f or  t he 

count y.   However ,  Cl er k Bar r et t  ar gues t hat  nowher e i n t hei r  

pl ai n l anguage do any of  t he st at ut es al l ow a j udge t o t r ansf er  

t he awar d out  of  t he c l er k ' s cust ody and cont r ol  i nt o a pr i vat e 

account  so t hat  i nt er est  can accr ue f or  t he benef i t  of  t he 

per sons named i n t he awar d.  

¶18 We agr ee wi t h bot h par t i es t hat  t he l anguage of  t he 

st at ut es i s not  ambi guous.   We di sagr ee wi t h Cl er k Bar r et t ' s  

i nt er pr et at i on,  however ,  and hol d t hat  t he st at ut es al l ow t he a 

j udge not  onl y t o deny t he cl er k  aut hor i t y t o i nvest  t he awar d 
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and pay al l  i nt er est  i nt o t he count y gener al  f und,  but  al so t o 

t r ansf er  t he awar d f r om t he cl er k ' s cont r ol  i nt o a pr i vat e 

i nt er est  bear i ng account ,  so t hat  t he i nt er est  can accr ue f or  

t he benef i t  of  per sons ul t i mat el y ent i t l ed t o t he awar d.   We 

r each t hi s concl usi on t o avoi d pl ai nl y unr easonabl e r esul t s.  

¶19 We begi n our  anal ysi s wi t h t he l anguage of  t he 

st at ut es.   When t he meani ng of  st at ut es i s pl ai n,  we usual l y 

st op our  i nqui r y .   Sei der  v.  O' Connel l ,  2000 WI  76,  ¶43,  236 

Wi s.  2d 211,  612 N. W. 2d 659.   We gi ve st at ut or y l anguage i t s 

common,  or di nar y,  and accept ed meani ng.   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   " [ S] t at ut or y  l anguage i s i nt er pr et ed i n t he 

cont ext  i n whi ch i t  i s  used;  not  i n i sol at i on but  as par t  of  a 

whol e;  i n r el at i on t o t he l anguage of  sur r oundi ng or  c l osel y-

r el at ed st at ut es;  and r easonabl y,  t o avoi d absur d or  

unr easonabl e r esul t s. "   I d. ,  ¶46.  

¶20 Keepi ng t hese canons of  st at ut or y const r uct i on i n 

mi nd,  we begi n by anal yzi ng t he pl ai n l anguage of  

Wi s.  St at .  § 59. 40( 3) .   Sect i on 59. 40( 3)  r eads as f ol l ows:  

( 3)  Cl er k of  cour t ;  f ees;  i nvest ment  of  f unds.  

( a)  The cl er k of  t he c i r cui t  cour t  shal l  col l ect  
t he f ees t hat  ar e pr escr i bed i n ss.  814. 60 t o 814. 63.   
The cl er k may r ef use t o accept  any paper  f or  f i l i ng or  
r ecor di ng unt i l  t he f ee pr escr i bed i n subch.  I I  of  ch.  
814 or  any appl i cabl e st at ut e i s pai d.  

( b)  Except  as pr ovi ded i n par .  ( c) ,  t he c l er k 
may i nvest  any f unds t hat  ar e pai d i nt o hi s or  her  
of f i ce and ar e bei ng hel d f or  r epayment .   The 
i nvest ment s shal l  be made i n sui t abl y pr ot ect ed 
account s i n t he manner  speci f i ed i n s.  66. 0603( 1m)  and 
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al l  i ncome t hat  may accr ue shal l  be pai d i nt o t he 
count y gener al  f und.    

( c)  A j udge may di r ect  t hat  par .  ( b)  does not  
appl y t o cer t ai n f unds pai d i nt o t he of f i ce.   The 
j udge' s aut hor i t y appl i es onl y t o f unds r el at i ng t o 
cases bef or e hi s or  her  cour t .    

Wi s.  St at .  § 59. 40( 3) .  

¶21 Par agr aph ( a)  of  t he st at ut e begi ns wi t h a br oad 

st at ement  of  t he c l er k ' s r i ght s and dut i es,  i ncl udi ng t he 

cl er k ' s r i ght  t o col l ect  cer t ai n f ees " pr escr i bed"  i n Chapt er  

814.  

¶22 Par agr aph ( b)  appear s t o have f our  component s:  

1.  The cl er k may i nvest  any f unds pai d i nt o t he 

c l er k ' s of f i ce t hat  ar e bei ng hel d f or  r epayment ;  

2.  The cl er k ' s i nvest ment  st r at egy i s l i mi t ed t o t he 

opt i ons set  out  i n Wi s.  St at .  § 66. 0603( 1m)  and must  be i n 

" sui t abl y pr ot ect ed account s; " 8 
                                                 

8 Wi sconsi n St at .  § 66. 0603( 1m)  i s par t  of  Subchapt er  VI  
( Fi nance;  Revenues)  of  Chapt er  66 ( Muni ci pal  Law) .   Sect i on 
66. 0603 i s ent i t l ed " I nvest ment s, "  and subsect i on ( 1m)  pr ovi des 
i n par t  t hat  a " count y .  .  .  may i nvest  any of  i t s  f unds not  
i mmedi at el y needed i n any of  t he f ol l owi ng. "   The " f ol l owi ng"  
i ncl ude:  

 1.  Ti me deposi t s i n any cr edi t  uni on,  bank,  
savi ngs bank,  t r ust  company or  savi ngs and l oan 
associ at i on whi ch i s aut hor i zed t o t r ansact  busi ness 
i n t hi s st at e i f  t he t i me deposi t s mat ur e i n not  mor e 
t han 3 year s.  

 2.  Bonds or  secur i t i es i ssued or  guar ant eed as 
t o pr i nci pal  and i nt er est  by t he f eder al  gover nment ,  
or  by a commi ssi on,  boar d or  ot her  i nst r ument al i t y of  
t he f eder al  gover nment .  

Subsect i on ( 1m)  gi ves t he c l er k a br oad but  not  unl i mi t ed 
ar r ay of  i nvest ment  opt i ons.  
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3.  Al l  i ncome f r om t he cl er k ' s i nvest ment  shal l  be 

pai d i nt o t he count y gener al  f und;  and 

4.  The pr i or  t hr ee component s appl y unl ess a j udge 

act s under  par agr aph ( c) .  

¶23 Par agr aph ( c)  has t he f ol l owi ng component s:  

1.  The j udge may di r ect  t hat  par agr aph ( b)  does not  

appl y t o cer t ai n f unds pai d i nt o t he c l er k ' s of f i ce.  

2.  The j udge' s aut hor i t y t o " vet o"  t he appl i cat i on 

of  par agr aph ( b)  appl i es onl y t o f unds r el at i ng t o cases 

bef or e t he j udge' s cour t .  

¶24 Par agr aph ( c)  does not  spel l  out  t he ext ent  of  t he 

j udge' s aut hor i t y beyond hi s or  her  power  t o di r ect  t hat  

par agr aph ( b)  does not  appl y.   Hence,  t her e ar e t wo possi bl e 

i nt er pr et at i ons.   The f i r st  i nt er pr et at i on i s  t hat  af t er  t he 

j udge exer ci ses aut hor i t y under  par agr aph ( c)  t o di r ect  t hat  

par agr aph ( b)  does not  appl y,  t he j udge has no compl ement ar y 

aut hor i t y t o t r ansf er  f unds f r om t he cl er k ' s cont r ol  or  di r ect  

t he c l er k t o act  di f f er ent l y f r om how he or  she woul d act  under  

par agr aph ( b) .   Accor di ng t o t hi s i nt er pr et at i on,  t he j udge' s 

aut hor i t y i s pur el y negat i ve:  he or  she may bl ock t he c l er k f r om 

i nvest i ng cer t ai n f unds and ear ni ng i nt er est  on t hese f unds f or  

t he count y,  but  t he j udge may not  i n any way or chest r at e t he 

i nvest ment  of  f unds f or  t he benef i t  of  someone ot her  t han t he 

count y.  

¶25 The second i nt er pr et at i on i s t hat  af t er  t he j udge 

exer ci ses aut hor i t y under  par agr aph ( c)  t o di r ect  t hat  par agr aph 

( b)  does not  appl y,  t he j udge has compl ement ar y aut hor i t y t o 



No.   2005AP1042 

 

13 
 

di r ect  t he i nvest ment  of  t he f unds and or der  t hat  i nt er est  

accr ue t o t he per sons ent i t l ed t o t he f unds i nst ead of  t o t he 

count y.  

¶26 The f i r st  i nt er pr et at i on,  whi ch gr ant s t he j udge onl y  

negat i ve aut hor i t y,  i s  i n essence t he i nt er pr et at i on espoused by 

Cl er k Bar r et t .   As Bayshor e poi nt s out ,  t hi s i nt er pr et at i on i s 

t he equi val ent  of  sayi ng t hat  i f  t he c l er k cannot  r et ai n cont r ol  

of  t he condemnat i on awar d,  t hen no one can cont r ol  i t  and put  i t  

t o good use.   Thi s ascr i bes t o t he l egi s l at ur e an i nt ent  t o 

l i mi t  a j udge' s aut hor i t y t o no mor e t han di r ect i ng t he c l er k t o 

st ash t he f unds under  a mat t r ess f or  saf ekeepi ng.  

¶27 Cour t s t r y t o avoi d unr easonabl e r esul t s i n t he 

i nt er pr et at i on of  st at ut es,  and we wi l l  at t empt  t o achi eve t hat  

obj ect i ve her e.   Under  par agr aph ( b)  t he c l er k i s gr ant ed 

aut hor i t y t o i nvest  " any f unds t hat  ar e pai d i nt o hi s or  her  

of f i ce and ar e bei ng hel d f or  r epayment . "   We not e t hat  t he 

st at ut e does not  r equi r e t he c l er k t o i nvest  t hese f unds;  yet  

t her e ar e s i t uat i ons i n whi ch a c l er k who mer el y hel d deposi t ed 

f unds and di d not  i nvest  t hem woul d be consi der ed gui l t y of  

nonf easance,  or  f ai l i ng t o act  as a t r ust ee or  good st ewar d. 9  

                                                 
9 A c l er k who kept  al l  deposi t ed f unds i n a saf e and di d not  

i nvest  t hem woul d be r emi ni scent  of  t he f ear f ul  ser vant  i n t he 
New Test ament  Par abl e of  t he Tal ent s.   See Mat t hew 25: 14- 27:  

 For  i t  wi l l  be as when a man goi ng on a j our ney 
cal l ed hi s ser vant s and ent r ust ed t o t hem hi s 
pr oper t y;  t o one he gave f i ve t al ent s,  t o anot her  t wo,  
t o anot her  one,  t o each accor di ng t o hi s abi l i t y .   
Then he went  away.   He who had r ecei ved t he f i ve 
t al ent s went  at  once and t r aded wi t h t hem;  and he made 
f i ve t al ent s mor e.   So al so,  he who had t he t wo 
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Accor di ngl y,  one must  concl ude t hat  i f  a c l er k i s expect ed t o 

i nvest  cer t ai n f unds ent r ust ed t o hi m,  a j udge shoul d be subj ect  

t o t he same expect at i ons.   Hence,  when t he st at ut e gi ves a j udge 

expl i c i t  aut hor i t y t o deny t he cl er k power  t o i nvest  cer t ai n 

f unds,  i t  must  i mpl i c i t l y  convey t o t he j udge aut hor i t y t o 

ef f ect  a pr oduct i ve use of  t he f unds,  el se t he j udge woul d be 

f ool i sh f or  act i ng under  t he st at ut e.  

                                                                                                                                                             
t al ent s made t wo t al ent s mor e.   But  he who had 
r ecei ved t he one t al ent  went  and dug i n t he gr ound and 
hi d hi s mast er ' s money.   Now af t er  a l ong t i me t he 
mast er  of  t hose ser vant s came and set t l ed account s 
wi t h t hem.   And he who had r ecei ved t he f i ve t al ent s 
came f or war d,  br i ngi ng f i ve t al ent s mor e,  sayi ng,  
" Mast er ,  you del i ver ed t o me f i ve t al ent s;  her e I  have 
made f i ve t al ent s mor e. "   Hi s mast er  sai d t o hi m,  
" Wel l  done,  good and f ai t hf ul  ser vant ;  you have been 
f ai t hf ul  over  a l i t t l e,  I  wi l l  set  you over  much;  
ent er  i nt o t he j oy of  your  mast er . "   And he al so who 
had t he t wo t al ent s came f or war d,  sayi ng,  " Mast er ,  you 
del i ver ed t o me t wo t al ent s;  her e I  have made t wo 
t al ent s mor e. "   Hi s mast er  sai d t o hi m,  " Wel l  done,  
good and f ai t hf ul  ser vant ;  you have been f ai t hf ul  over  
a l i t t l e,  I  wi l l  set  you over  much;  ent er  i nt o t he j oy 
of  your  mast er . "   He al so who had r ecei ved t he one 
t al ent  came f or war d,  sayi ng,  " Mast er ,  I  knew you t o be 
a har d man,  r eapi ng wher e you di d not  sow,  and 
gat her i ng wher e you di d not  wi nnow,  so I  was af r ai d,  
and I  went  and hi d your  t al ent  i n t he gr ound.   Her e 
you have what  i s your s. "   But  hi s mast er  answer ed hi m,  
" You wi cked and sl ot hf ul  ser vant !   You knew t hat  I  
r eap wher e I  have not  sowed,  and gat her  wher e I  have 
not  wi nnowed?  Then you ought  t o have i nvest ed my 
money wi t h t he banker s,  and at  my comi ng I  shoul d have 
r ecei ved what  was my own wi t h i nt er est . "  

The Oxf or d Annot at ed Bi bl e,  Revi sed St andar d Ver si on 1205- 06 
( 1962)  ( emphasi s  added) .   See al so Luke 19: 12- 13,  The Oxf or d 
Annot at ed Bi bl e,  supr a,  at  1273.  



No.   2005AP1042 

 

15 
 

¶28 We acknowl edge t hat  t he c l er k ' s " i f  I  can' t  have i t ,  

no one can"  i nt er pr et at i on of  Wi s.  St at .  § 59. 40( 3) ( c)  can be 

squar ed wi t h t he t ext .   However ,  f or  t he r easons st at ed above,  

such a r i gi d i nt er pr et at i on woul d be unr easonabl e.   I n addi t i on,  

because we ar e deal i ng wi t h a condemnat i on awar d i n t hi s case,  

anot her  st at ut e must  be consi der ed.   Wi sconsi n St at .  

§ 32. 05( 7) ( d)  di r ect s a condemnor  t o mai l  t he compensat i on awar d 

t o one of  t he owner s of  t he pr oper t y condemned or  deposi t  i t  

" wi t h t he c l er k of  t he c i r cui t  cour t  of  t he count y f or  t he 

benef i t  of  t he per sons named i n t he awar d. "   I d.  ( emphasi s 

added) . 10  I f  t he condemnor  exer ci ses t he f i r s t  opt i on,  t he 

owner s wi l l  have t he condemnat i on awar d t o saf eguar d and t o 

i nvest .   I f  t he condemnor  exer ci ses t he second opt i on,  t he 

owner s and per sons i nt er est ed i n t he awar d wi l l  not  have cont r ol  

                                                 
10 Wi sconsi n St at .  § 32. 05( 7) ( d)  pr ovi des t he f ol l owi ng:  

On or  bef or e sai d dat e of  t aki ng,  a check,  nami ng 
t he par t i es i n i nt er est  as payees,  f or  t he amount  of  
t he awar d l ess out st andi ng del i nquent  t ax l i ens,  
pr opor t i onat el y al l ocat ed as i n di v i s i on i n r edempt i on 
under  ss.  74. 51 and 75. 01 when necessar y and l ess 
pr or at ed t axes of  t he same year ,  i f  any,  l i kewi se 
pr opor t i onat el y al l ocat ed when necessar y agai nst  t he 
pr oper t y t aken,  shal l  at  t he opt i on of  t he condemnor  
be mai l ed by cer t i f i ed mai l  t o t he owner  or  one of  t he 
owner s of  r ecor d or  be deposi t ed wi t h t he c l er k of  t he 
c i r cui t  cour t  of  t he count y f or  t he benef i t  of  t he 
per sons named i n t he awar d.   The cl er k shal l  gi ve 
not i ce t her eof  by cer t i f i ed mai l  t o such par t i es.   The 
per sons ent i t l ed t her et o may r ecei ve t hei r  pr oper  
shar e of  t he awar d by pet i t i on t o and or der  of  t he 
c i r cui t  cour t  of  t he count y.   The pet i t i on shal l  be 
f i l ed wi t h t he c l er k of  t he cour t  wi t hout  f ee.    

Wi s.  St at .  § 32. 05( 7) ( d)  ( emphasi s added) .  
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of  t he awar d and wi l l  gai n no i nt er est  on t he awar d unl ess t he 

c l er k or  t he cour t  i nvest s i t  f or  t hem.   I n t he cont ext  of  t he 

t hr ee st at ut or y pr ovi s i ons——Wi s.  St at .  §§ 59. 40( 3) ( b) ,  

59. 40( 3) ( c) ,  and 32. 05( 7) ( d) ——t he onl y r easonabl e i nt er pr et at i on 

i s t hat  t he l egi s l at ur e has gi ven t he j udge compl ement ar y 

aut hor i t y under  Wi s.  St at .  § 59. 40( 3) ( c)  t o f ul f i l l  t he 

st at ut or y di r ect i ve under  Wi s.  St at .  § 32. 05( 7) ( d) ,  ei t her  by 

or der i ng t he cl er k t o t r ansf er  a condemnat i on awar d f r om t he 

cl er k ' s of f i ce t o a sui t abl y pr ot ect ed i nt er est  bear i ng account  

f or  t he benef i t  of  t he ul t i mat e r eci pi ent s,  or  by capt ur i ng t he 

i nt er est  on t he cl er k ' s i nvest ment  of  t he awar d f or  t he benef i t  

of  t he ul t i mat e r eci pi ent s.   To t ake ei t her  act i on,  t he j udge 

must  possess posi t i ve aut hor i t y.  

¶29 Focusi ng sol el y on Wi s.  St at .  § 32. 05( 7) ( d) ,  t he 

par t i es di sagr ee as t o whet her  a st at ut e t hat  pr ovi des t hat  a 

condemnat i on awar d be hel d " f or  t he benef i t  of  t he per sons named 

i n t he awar d"  r equi r es t hat  any i nt er est  on t hat  awar d al so be 

hel d " f or  t he benef i t  of  t he per sons named i n t he awar d. "   Thi s 

i ssue i mpl i cat es t he c l er k ' s dut y wi t h r espect  t o a condemnat i on 

awar d under  Wi s.  St at .  § 59. 40( 3) ( b) ,  r egar dl ess of  whet her  a 

j udge act s under  § 59. 40( 3) ( c) .    

¶30 Thi s i ssue was answer ed,  at  l east  t ent at i vel y,  i n 

Br onf man v.  Dougl as Count y,  164 Wi s.  2d 718,  476 N. W. 2d 611 ( Ct .  

App.  1991) .   I n Br onf man,  t he c i t y of  Super i or  condemned 

pr oper t y and t ender ed appr oxi mat el y $1. 5 mi l l i on t o t he owner s 

by deposi t i ng t he f unds wi t h t he c l er k.   I d.  at  721.   The owner s 

decl i ned t he awar d and appeal ed.   I d.   They l at er  changed t hei r  
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mi nds,  wi t hdr ew t he appeal ,  and demanded t he i nt er est  ear ned on 

t he deposi t ed f unds dur i ng t he pendency of  t he appeal .   I d.   

When t he ci r cui t  cour t  r ej ect ed t hei r  demand,  c i t i ng 

Wi s.  St at .  § 59. 42( 2)  ( 1989- 90)  ( now § 59. 40( 3) ( b) ) ,  t he owner s 

appeal ed.   They at t empt ed t o di st i ngui sh cer t ai n f unds l i ke 

condemnat i on awar ds f r om ot her  f unds deposi t ed wi t h t he c l er k,  

and t hey chal l enged t he assi gnment  of  al l  i nt er est  f r om such 

f unds t o t he count y as an unconst i t ut i onal  t aki ng.  

¶31 I n af f i r mi ng t he ci r cui t  cour t ,  t he cour t  of  appeal s 

set  out  t he l egi s l at i ve hi st or y of  Wi s.  St at .  § 59. 42,  Br onf man,  

164 Wi s.  2d at  722- 24;  r ul ed t hat  t he wor ds " any f unds"  wer e 

i nt ended t o i ncl ude condemnat i on awar ds,  i d.  at  724;  and uphel d 

t he const i t ut i onal i t y of  t he st at ut e,  i d.  at  727.  

¶32 We need not  r evi s i t  t he const i t ut i onal  i ssue her e 

because t he const i t ut i onal i t y of  par agr aph ( b)  of  

Wi s.  St at .  § 59. 40( 3)  i s not  bef or e us so l ong as we i nt er pr et  

par agr aph ( c)  of  t he st at ut e t o per mi t  a j udge t o capt ur e t he 

i nt er est  on cer t ai n deposi t ed f unds ( such as condemnat i on 

awar ds)  f or  t he benef i t  of  i nt er est ed per sons.   The i nt er est ed 

per sons her e do not  chal l enge t he count y ' s r et ent i on of  

appr oxi mat el y $24, 000 i n i nt er est  ear ned on t hei r  awar d bef or e 

t he c i r cui t  cour t  or der ed t he f unds sent  t o a money mar ket  

account  at  a pr i vat e bank.  

¶33 We do,  however ,  need t o r evi s i t  t he l egi sl at i ve 

hi st or y of  Wi s.  St at .  § 59. 40( 3)  set  out  i n Br onf man because i n 

one r espect  i t  i s  not  cor r ect .    



No.   2005AP1042 

 

18 
 

¶34 The l egi s l at ur e cr eat ed t he f or er unner  of  

Wi s.  St at .  § 59. 40( 3) ( b)  i n 1969.   See ch.  43,  Laws of  1969.   

The vehi c l e was 1969 A. B.  226,  i nt r oduced by Repr esent at i ve 

Joseph E.  Jones of  Mi l waukee " by r equest  of  Mi l waukee Count y. "   

The bi l l  gave c l er ks of  cour t  t he power  t o i nvest  f unds t hey 

r ecei ved t hat  wer e not  i dent i f i abl e t o any account .   The 

i nvest ment s had t o be made i n pr ot ect ed account s " and al l  i ncome 

t hat  may accr ue shal l  be pai d i nt o t he count y gener al  f und. "   

See Wi s.  St at .  § 59. 42( 14)  ( 1969- 70) . 11   

¶35 The Br onf man pl ai nt i f f s ar gued t hat  t he r ef er ence t o 

" any f unds"  i n t he st at ut e di d not  appl y t o i nt er est  on money 

t ender ed i nt o cour t  f or  t he benef i t  of  t he par t i es i n c i v i l  

l i t i gat i on,  f or  t hat  woul d have meant  t hat  pl ai nt i f f s woul d l ose 

t he i nt er est  on t hei r  condemnat i on awar d t o t he count y.    

¶36 To addr ess t hi s  quest i on,  t he Br onf man cour t  made t hi s 

i ncor r ect  st at ement  about  t he l egi s l at i ve hi st or y of  t he 1969 

l egi s l at i on:  

                                                 
11 The f ul l  t ext  of  Wi s.  St at .  § 59. 42( 14)  ( 1969- 70)  r eads 

as f ol l ows:  

I nvest ment  of  f unds not  i dent i f i abl e.   The cl er k  
may i nvest  any f unds pai d i nt o hi s of f i ce and whi ch 
ar e bei ng hel d f or  r epayment ,  but  whi ch ar e not  
speci f i cal l y i dent i f i abl e t o any account  because of  
t hei r  necessar y i nt er mi ngl i ng wi t h r el at ed 
t r ansact i ons.   Such i nvest ment s shal l  be made i n 
sui t abl y pr ot ect ed account s i n t he same manner  as a 
t r ust ee woul d be r equi r ed t o i nvest  f unds hel d i n 
t r ust ,  and al l  i ncome t hat  may accr ue shal l  be pai d 
i nt o t he count y gener al  f und.    
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The Legi s l at i ve Ref er ence Bur eau ( LRB)  r ecor ds show 
t hat  t he r equest  f or  a st at ut e t o aut hor i ze 
i nvest ment s by t he c l er k of  t he c i r cui t  cour t  came 
f r om Mi l waukee Count y and deal t  speci f i cal l y wi t h 
condemnat i on awar ds pai d i nt o cour t .  

Br onf man,  164 Wi s.  2d at  722- 23 ( emphasi s added) .   The cour t  

suppor t ed i t s s t at ement  by quot i ng at  l engt h f r om an opi ni on 

l et t er  by Mi l waukee Count y Cor por at i on Counsel  Rober t  P.  Russel l  

expl ai ni ng pr oposed l egi s l at i on:  

 Under  t he exi st i ng l aw money pai d t o t he c l er k of  
t he c i r cui t  cour t  as damages f or  t he t aki ng of  
pr oper t y i n condemnat i on pr oceedi ngs i s pai d t o t he 
c l er k f or  t he benef i t  of  t he pr oper t y owner .   The 
r ef usal  of  t he pr oper t y owner  t o accept  t he amount  
t ender ed as damages does not  change t he f act  t hat  t he 
money act ual l y bel ongs t o hi m and t he cl er k i s s i mpl y 
hol di ng t he f unds as t r ust ee.   Whi l e t he exi st i ng l aw 
does not  r equi r e t hat  t he c l er k i nvest  such money,  i f  
i t  i s  i nvest ed,  t he i nt er est  t her eon bel ongs t o t he 
pr oper t y owner .   Thi s woul d be t r ue r egar dl ess of  t he 
manner  of  i nvest ment ,  whet her  by t he c l er k di r ect l y or  
i ndi r ect l y t hr ough t he count y t r easur er .  

 We assume t hat  t he pur pose of  t he 
r ecommendat i ons .  .  .  i s  t o change t he exi st i ng l aw 
not  onl y wi t h r espect  t o moni es deposi t ed as damages 
i n condemnat i on pr oceedi ngs,  but  al so t o cover  ot her  
moni es whi ch mi ght  be deposi t ed wi t h t he c l er k of  t he 
c i r cui t  cour t .   Wi t hout  passi ng upon t he mer i t s of  
such l egi s l at i on,  i t  woul d be our  opi ni on t hat  t he 
l egi s l at ur e coul d pr oper l y aut hor i ze t he c l er k of  t he 
c i r cui t  cour t ,  wi t h cer t ai n except i ons,  such as moni es 
r epr esent i ng t he pr oceeds of  mi nor  set t l ement s,  t o 
deposi t  moni es r ecei ved by hi m .  .  .  wher e i t  woul d be 
mi ngl ed wi t h ot her  f unds of  t he count y .  .  .  and wi t h 
t he count y r et ai ni ng t he i nt er est  ear ned on such 
f unds.   Accor di ngl y,  we f i nd no l egal  obst acl e t o t he 
adopt i on of  t he pr oposed r esol ut i on.  

I d.  at  723 ( emphasi s added) .  

 ¶37 What  t he Br onf man cour t  di d not  expl ai n i s t hat  t he 

Russel l  l et t er  concer ned t he f ai l ur e of  Mi l waukee Count y i n t he 
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1965 l egi s l at i ve sessi on——not  t he 1969 sessi on——t o secur e 

l egi s l at i on t hat  woul d have per mi t t ed t he count y t o capt ur e 

i nt er est  on condemnat i on awar ds deposi t ed wi t h t he c l er k.   Thi s 

f ai l ur e r equi r ed t he Mi l waukee Count y Cl er k of  Ci r cui t  Cour t  t o 

submi t  a new pr oposal  f or  t he 1969 sessi on,  namel y:  

a pr oposal  t o amend or  cr eat e a sect i on of  t he 
st at ut es t o enabl e t he Cl er k  of  Ci r cui t  Cour t  t o 
i nvest  " i dl e"  or  " f l oat i ng f unds"  pur suant  t o accept ed 
st andar ds of  t r ust ees,  so t hat  such " f unds i n t r ansi t "  
bei ng hel d by t he Ci r cui t  Cour t  and not  i dent i f i abl e 
as bel ongi ng t o any par t i cul ar  per sons may dr aw 
i nt er est  and pay f or  t hei r  keep.  

Let t er  f r om Ger ar d S.  Par adowski  f or  Mi l waukee Count y t o Ruper t  

Theobal d,  Dr af t i ng Recor ds,  1969 A. B.  226 ( on f i l e wi t h t he 

Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi sconsi n)  ( emphasi s 

added) .   Thi s new pr oposal  di d not  deal  " speci f i cal l y wi t h 

condemnat i on awar ds pai d i nt o cour t . "   Cont r a Br onf man,  164 

Wi s.  2d at  722- 23.  

¶38 Hence,  t he scal ed- back l egi s l at i on i n 1969 al l owed t he 

cl er k t o i nvest  onl y " f unds .  .  .  whi ch ar e not  speci f i cal l y 

i dent i f i abl e t o any account  because of  t hei r  necessar y 

i nt er mi ngl i ng wi t h r el at ed t r ansact i ons"  ( i . e. ,  f l oat i ng f unds)  

and t o pay i nt er est  on t hese f unds t o t he count y gener al  f und.    

¶39 A decade l at er ,  i n t he 1979 sessi on,  t he l egi s l at ur e 

br oadened t he st at ut e t o r ead:  

 ( 14)  I nvest ment  of  Funds.   ( a)  Except  as pr ovi ded 
i n par .  ( b) ,  t he c l er k may i nvest  any f unds pai d i nt o 
hi s or  her  of f i ce and whi ch ar e bei ng hel d f or  
r epayment .   The i nvest ment s shal l  be made i n sui t abl y 
pr ot ect ed account s i n t he manner  speci f i ed i n s.  
66. 04( 2)  and al l  i ncome t hat  may accr ue shal l  be pai d 
i nt o t he count y gener al  f und.  
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 ( b)  A j udge may di r ect  t hat  par .  ( a)  does not  
appl y t o cer t ai n f unds pai d i nt o t he of f i ce.   The 
j udge' s aut hor i t y appl i es onl y t o f unds r el at i ng t o 
cases bef or e hi s or  her  cour t .  

Wi s.  St at .  § 59. 42( 14)  ( 1979- 80)  ( emphasi s added) .  

¶40 The pr i nci pal  pur pose of  t hi s  1980 r evi s i on was t o 

speci f y t hat  t he i nvest ment  pr ovi s i ons " r el at e t o al l  f unds pai d 

i nt o t he c l er k ' s of f i ce,  but  t hat  a j udge may di r ect  t hat  t he 

i nvest ment  pr ovi s i ons do not  appl y t o cer t ai n f unds pai d i nt o 

t he of f i ce r el at i ng t o cases handl ed by t he j udge. "   Anal ysi s by  

Legi s l at i ve Ref er ence Bur eau,  1979 A. B.  756;  §§ 2- 3,  ch.  241,  

Laws of  1979 ( emphasi s added) .   I n shor t ,  af t er  t he 1980 

l egi s l at i on,  " any f unds"  di d appl y t o condemnat i on awar ds,  but  

t he st at ut e al so al l owed t he cour t  t o i nt er vene t o change t he 

r esul t  di ct at ed by t hen par agr aph ( a)  of  t he st at ut e.   When a 

j udge i nvoked par agr aph ( b)  of  Wi s.  St at .  § 59. 42( 14)  ( now 

Wi s.  St at .  § 59. 40( 3) ( c) )  t o di r ect  t hat  par agr aph ( a)  ( now 

Wi s.  St at .  § 59. 40( 3) ( b) )  does not  appl y,  t he st at ut e ef f ect ed a 

r et ur n t o t he l aw as i t  exi st ed bef or e par agr aph ( a)  of  

Wi s.  St at .  § 59. 42( 14)  was enact ed.   As Mi l waukee Count y 

Cor por at i on Counsel  Rober t  Russel l  not ed i n hi s l et t er ,  t he 

exi st i ng l aw ( pr i or  t o any enact ment  or  amendment  of  

Wi s.  St at .  § 59. 42( 14) )  r equi r ed t hat  any i nt er est  ear ned on a 

condemnat i on awar d deposi t ed wi t h t he c l er k bel onged t o t he 

pr oper t y owner .   Thus,  i mpl i c i t  i n par agr aph ( b)  of  

Wi s.  St at .  § 59. 42( 14)  i s t he l egi s l at ur e' s i nt ent  t o gi ve t he 

j udge aut hor i t y,  i n addi t i on t o vet o aut hor i t y,  t o r emove 

cont r ol  of  " f unds r el at i ng t o cases bef or e hi s or  her  cour t "  
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f r om t he cl er k so t hat  i nt er est  ear ned on t he f unds may be pai d 

t o t he per sons ul t i mat el y ent i t l ed t o t hem.  

¶41 The l egi s l at i ve hi st or y of  1979 A. B.  756 does not  

pr ovi de an ext ensi ve wr i t t en expl anat i on of  t he changes i n t he 

st at ut e.   Consequent l y,  we r el y on t he st at ut or y l anguage 

wi t hout  t he l uxur y of  ext ensi ve l egi s l at i ve comment  t o 

subst ant i at e our  i nt er pr et at i on.  

¶42 The cour t  of  appeal s t ook a di f f er ent  t ack.   I t  

empl oyed t he absence of  l egi s l at i ve comment  t o est abl i sh 

l egi s l at i ve i nt ent :  

Ther e i s no suggest i on i n any of  t he l egi s l at i ve 
hi st or y t hat  t he l egi s l at i on was i nt ended t o r emove 
t he cl er k ' s aut hor i t y t o manage deposi t ed f unds or  t o 
cast  doubt  on t he i nt ent  t hat  t he count i es benef i t  
f r om such i nvest ment .   These f act s pr ovi de convi nci ng 
evi dence t hat  t he i nt ent  of  t he l egi s l at ur e .  .  .  was 
onl y t o al l ow t he t r i al  cour t  t o l i mi t  or  vet o t he 
c l er k ' s i nvest ment  aut hor i t y.   Not hi ng i n t he 
l egi s l at i ve hi st or y suppor t s a l egi s l at i ve i nt ent  t o 
cr eat e a new pr ocedur e i n t hi s  st at ut e wher eby t he 
t r i al  cour t  coul d r emove t he awar d f r om t he cl er k ' s 
cont r ol  and di r ect  t hat  t hose whose l and was condemned 
r ecei ve f ut ur e i nt er est  on t he awar d.  

HSBC,  295 Wi s.  2d 493,  ¶26.  

 ¶43 We ar e not  per suaded by t hi s anal ysi s.   The cour t  of  

appeal s di d not  addr ess t he l egi s l at ur e' s s i gni f i cant  br oadeni ng 

of  t he st at ut e i n 1980 or  expl ai n i t s  pur pose i n 

cont empor aneousl y gr ant i ng a j udge aut hor i t y t o count er mand t he 

cl er k ' s i nvest ment  of  f unds.   Sur el y,  t he l egi sl at ur e di d not  

gi ve t he j udge t hi s aut hor i t y because i t  was wor r i ed about  t he 

saf et y of  f unds i n t he c l er k ' s cont r ol .   We t hi nk i t  l i kel y t hat  

t he l egi s l at ur e want ed t o deal  f ai r l y  wi t h pr oper t y owner s on 
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condemnat i on awar ds and ot her  pr i vat e f unds deposi t ed wi t h t he 

c l er k,  so as t o pr event  a count y f r om over r eachi ng and t o 

pr ot ect  t he count y ' s i nt er est  i n ot her  deposi t ed f unds.   The 

l egi s l at ur e woul d have under st ood,  f or  i nst ance,  t hat  count i es 

al so condemn pr oper t y.   See Wi s.  St at .  § 32. 02.   I f  

Wi s.  St at .  § 59. 40( 3) ( c)  di d not  gi ve a j udge t he abi l i t y  t o 

i nt er vene,  Wi s.  St at .  § 59. 40( 3) ( b)  woul d al l ow a count y t o keep 

t he count y ' s condemnat i on awar d i n a count y of f i c i al ' s  cont r ol  

wher e t he count y woul d ear n i nt er est  on i t .   The l egi s l at ur e 

woul d have under st ood t hat  gi v i ng a count y cont r ol  of  condemned 

pr oper t y and t he condemnat i on awar d f or  t hat  pr oper t y and t he 

i nt er est  on t he awar d woul d r ai se ser i ous const i t ut i onal  

quest i ons.  

¶44 I n addi t i on,  unl ess we ent er  i nt o t he r eal m of  a 

cour t ' s  i nher ent  aut hor i t y,  t he absence of  st at ut or y aut hor i t y 

f or  t he cour t  t o di r ect  t hat  f unds be pr udent l y i nvest ed 

el sewher e woul d pr event  t he cour t  f r om act i ng on an agr eement  

among al l  par t i es wi t h a l egal  c l ai m t o t he f unds.  

¶45 We r ej ect  any not i on t hat  our  i nt er pr et at i on of  

Wi s.  St at .  §§ 59. 40( 3) ( b) ,  59. 40( 3) ( c) ,  and 32. 05( 7) ( d)  i s 

agai nst  publ i c pol i cy and di scour ages speedy r esol ut i on of  

c l ai ms by al l owi ng l i t i gant s t o col l ect  i nt er est  pendi ng 

l i t i gat i on.   As we not ed,  t hi s case i nvol ved a s i gni f i cant  

condemnat i on awar d of  $14, 439, 294. 84.   The i nt er est ed per sons 

i ncl uded t he pr oper t y owner ,  t he bank,  and par t i es wi t h 

l easehol d i nt er est s.   A condemnat i on awar d of  t hi s magni t ude 

t hat  names so many i nt er est ed per sons i s obvi ousl y suscept i bl e 
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t o l i t i gat i on.   Pr oper t y owner s shoul d not  be deni ed t he 

i nt er est  on t hei r  condemnat i on awar d as a penal t y f or  l i t i gat i on 

del ay.   Such a penal t y,  whi ch i n t hi s case woul d have amount ed 

t o about  $400 t o $800 a day,  woul d be agai nst  publ i c pol i cy.  

¶46 We concl ude t hat  when Wi s.  St at .  § 59. 40( 3) ( c)  i s  r ead 

i n conj unct i on wi t h Wi s.  St at .  § 32. 05( 7) ( d) ,  

Wi s.  St at .  § 59. 40( 3) ( c)  empower s a c i r cui t  j udge not  onl y t o 

vet o t he c l er k ' s aut hor i t y t o i nvest  a condemnat i on awar d but  

al so t o di r ect  t he c l er k t o t r ansf er  a condemnat i on awar d f r om 

t he cl er k ' s cont r ol  i nt o a pr i vat e money mar ket  account  " f or  t he 

benef i t  of  t he per sons named i n t he awar d"  or  ot her wi se i nvest  

t he f unds f or  t he benef i t  of  such per sons.   Mor eover ,  we t hi nk 

Wi s.  St at .  § 59. 40( 3) ( c)  empower s a c i r cui t  j udge not  onl y t o 

vet o t he c l er k ' s aut hor i t y t o i nvest  and cont r ol  t he i nt er est  on 

condemnat i on awar ds but  al so vet o t he c l er k ' s  aut hor i t y over  

" cer t ai n"  ot her  f unds deposi t ed wi t h t he c l er k,  so l ong as t he 

f unds r el at e t o a case bef or e t he j udge' s cour t .   When t he j udge 

exer ci ses hi s aut hor i t y under  Wi s.  St at .  § 59. 40( 3) ( c) ,  t he 

j udge may cooper at e wi t h t he c l er k t o i nvest  t he f unds and 

r edi r ect  t he i nt er est  t o t he per sons ul t i mat el y ent i t l ed t o t he 

f unds,  or  i t  may t r ansf er  t he f unds f r om t he cl er k ' s cont r ol  

i nt o a secur e pr i vat e account  wher e i t  can ear n i nt er est  f or  

i nt er est ed per sons.    

¶47 We ar e bound t o comment  t hat  our  i nt er pr et at i on of  

Wi s.  St at .  § 59. 40( 3) ( c)  ent ai l s r esponsi bi l i t i es not  sought  by 

c i r cui t  cour t s.   When a cour t  i s  asked t o i nvoke i t s power  under  

Wi s.  St at .  § 59. 40( 3) ( c) ,  i t  need not  aut omat i cal l y gr ant  t he 
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r equest .   A cour t  shoul d have a good r eason t o t r ansf er  f unds 

f r om t he cl er k ' s cont r ol .   I n ever y i nst ance,  a cour t  shoul d 

exer ci se i t s power  wi t h sound di scr et i on,  wi t h t he consent ,  i f  

possi bl e,  of  al l  i nt er est ed par t i es,  and wi t h a pr udence t hat  

assur es t hat  any f unds t r ansf er r ed f r om t he cl er k ' s cont r ol  be 

pl aced i n " sui t abl y pr ot ect ed account s. "   Wi sconsi n St at .  

§ 54. 12( 1) ( a)  aut hor i zes a c i r cui t  cour t  t o or der  a r egi st er  i n 

pr obat e t o deposi t  t he pr oper t y of  a mi nor  or  an i ndi v i dual  

f ound i ncompet ent  " i n an i nt er est - bear i ng account  i n a bank or  

ot her  f i nanci al  i nst i t ut i on i nsur ed by an agency of  t he f eder al  

gover nment  or  i nvest  t he pr oper t y i n i nt er est - bear i ng 

obl i gat i ons of  t he Uni t ed St at es. "   Wi s.  St at .  § 54. 12( 1) ( a) .   

We t hi nk t hi s s t at ut e descr i bes f or  a cour t  what  i s meant  by 

i nvest ment s i n " sui t abl y pr ot ect ed account s. "   A cour t  i s  not  an 

i nvest ment  advi sor .    

¶48 Because we f i nd t hat  t he c i r cui t  cour t  di d have 

aut hor i t y t o t r ansf er  t he awar d i n t hi s case,  t he i ssue ar i ses 

whet her  Cl er k Bar r et t  i s  ent i t l ed t o a f ee f or  t he t r ansf er  

under  Wi s.  St at .  § 814. 61( 12) ( a) 1. 12  The ci r cui t  cour t  f ound 

                                                 

12 Wi sconsi n St at .  § 814. 61( 12) ( a) 1.  pr ovi des i n par t :  

The cl er k shal l  col l ect  t he f ol l owi ng f ees:  

.  .  .  .  

1.  For  r ecei v i ng a t r ust  f und,  or  handl i ng or  
deposi t i ng money under  s.  757. 25 .  .  .  at  t he t i me t he 
money i s deposi t ed wi t h t he c l er k,  a f ee of  $10 or  
0. 5% of  t he amount  deposi t ed,  whi chever  i s gr eat er .   
I n addi t i on,  a f ee of  $10 shal l  be char ged upon each 
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t hat  t he t r ansf er  of  t he awar d was not  subj ect  t o t he 

di sbur sement  f ee pr ovi ded i n § 814. 61( 12) ( a) 1.   We agr ee.  

¶49 A condemnat i on awar d i s not  " a t r ust  f und"  under  

Wi s.  St at .  § 814. 61( 12) ( a) 1.   Hence,  we l ook t o 

Wi s.  St at .  § 757. 25 t o under st and " handl i ng or  deposi t i ng 

money. "   Wi sconsi n St at .  § 757. 25 pr ovi des t he f ol l owi ng:  

Money i n cour t ,  how deposi t ed.   The j udge of  any 
cour t  of  r ecor d on t he appl i cat i on of  a par t y t o any 
act i on or  pr oceedi ng t her ei n who has pai d $1, 000 or  
mor e i nt o cour t  i n t he act i on or  pr oceedi ng may or der  
t he money t o be deposi t ed i n a saf e deposi t or y unt i l  
t he f ur t her  or der  of  t he cour t  or  j udge t her eof .   
Af t er  t he money has been so deposi t ed i t  shal l  be 
wi t hdr awn onl y upon a check si gned by t he c l er k of  t he 
cour t  pur suant  t o whose or der  t he deposi t  was made and 
upon an or der  made by t he cour t  or  t he j udge t her eof .   
The f ee f or  t he c l er k ’ s ser vi ces f or  deposi t i ng and 
di sbur si ng t he money i s pr escr i bed i n s.  
814. 61( 12) ( a) .    

Wi s.  St at .  § 757. 25.   Thi s st at ut e has t wo pr er equi s i t es f or  a 

f ee:  ( 1)  a par t y t o t he act i on has pai d at  l east  $1000 i nt o 

cour t ;  and ( 2)  t hat  same par t y has obt ai ned f r om t he j udge an 

or der  di r ect i ng t he c l er k of  cour t  t o deposi t  t he money i n a 

saf e deposi t or y.   See 73 Op.  At t ' y  Gen.  3,  4- 5 ( 1984) .    

 ¶50 The CDA deposi t ed t he condemnat i on awar d wi t h t he 

c l er k.   I f  t he CDA i s deemed a par t y and i f  t he CDA pai d t he 

awar d " i nt o cour t , "  t he CDA i s  s t i l l  not  t he par t y t hat  obt ai ned 

an or der  di r ect i ng Cl er k Bar r et t  t o deposi t  t he awar d wi t h a 

bank i nt o a money mar ket  account .   Consequent l y,  one of  t he 

                                                                                                                                                             
wi t hdr awal  or  any or  al l  of  t he money deposi t ed wi t h 
t he c l er k.  

Wi s.  St at .  § 814. 61( 12) ( a) 1.    
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pr er equi s i t es i s not  pr esent ,  and Cl er k Bar r et t  i s  not  ent i t l ed 

t o a di sbur sement  f ee under  Wi s.  St at .  § 814. 61( 12) ( a) 1.   I n any 

event ,  as Judge Sankovi t z obser ved,  t he Br onf man cour t  st at ed 

t hat  " Wi sconsi n does not  pr ovi de bot h a ser vi ce f ee and 

r et ent i on of  t he i nt er est . "   Br onf man,  164 Wi s.  2d at  727.   I n a 

s i t uat i on l i ke t hi s one,  such a f ee woul d be unconsci onabl e 

because i t  woul d bear  no r el at i onshi p t o t he c l er k ' s act ual  

ser vi ce.  

I V.  CONCLUSI ON 

 ¶51 We concl ude t hat  Wi s.  St at .  § 59. 40( 3) ( c)  empower s a 

c i r cui t  j udge not  onl y t o vet o t he c l er k ' s aut hor i t y t o i nvest  

" cer t ai n f unds"  and pay al l  i nt er est  on t hose f unds i nt o t he 

count y gener al  f und,  but  al so t o di r ect  t he c l er k t o t r ansf er  

" cer t ai n f unds"  f r om t he cl er k ' s cont r ol  i nt o a secur e pr i vat e 

account  f or  t he benef i t  of  per sons ul t i mat el y ent i t l ed t o t he 

f unds.   The j udge' s power  under  § 59. 40( 3) ( c)  i s  especi al l y 

c l ear  wi t h r espect  t o condemnat i on awar ds,  when § 59. 40( 3) ( c)  i s  

r ead i n conj unct i on wi t h Wi s.  St at .  § 32. 05( 7) ( d) .   Nonet hel ess,  

t he j udge' s power  under  Wi s.  St at .  § 59. 40( 3) ( c)  shoul d be 

exer ci sed wi t h sound di scr et i on,  wi t h t he consent ,  i f  possi bl e,  

of  al l  af f ect ed par t i es,  and wi t h a pr udence t hat  assur es t hat  

any f unds t r ansf er r ed f r om t he cl er k ' s cont r ol  be pl aced i n 

" sui t abl y pr ot ect ed account s. "   We concl ude t hat  t he c i r cui t  

j udge met  t hese st andar ds i n t hi s case.   I n addi t i on,  we 

concl ude t hat  Cl er k Bar r et t  i s  not  ent i t l ed t o a t r ansf er  f ee 

under  Wi s.  St at .  § 814. 61( 12) ( a) 1.  i n t hi s case.   Consequent l y,  

we r ever se t he deci s i on of  t he cour t  of  appeal s.    
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By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶52 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  j oi n 

Just i ce But l er ' s  concur r ence.   Thi s case coul d be deci ded on 

nar r ow gr ounds.   The pr obl ems wi t h t he exi st i ng st at ut e coul d be 

i dent i f i ed and t he t ask of  r edr af t i ng t he st at ut e l ef t  t o t he 

l egi s l at ur e or  t o a case i n whi ch t he cour t  must  set t l e a 

di sput e on const i t ut i onal  gr ounds.  

¶53 I  wr i t e separ at el y t o r ai se an i ssue t hat  no par t y 

addr esses but  t hat  mi ght  be a mat t er  of  some concer n.   Thi s case 

i nvol ved t he power s and dut i es of  t he of f i ce of  c l er k of  c i r cui t  

cour t .   The of f i ce of  c l er k of  c i r cui t  cour t  i s  a const i t ut i onal  

of f i ce,  Wi s.  Const .  Ar t .  VI I ,  § 121 ( see al so Ar t .  VI ,  § 4) , 2 and 

                                                 
1 Ar t i c l e VI I ,  sect i on 12 ( as amended Nov.  1882,  Apr .  2005)  

st at es i n f ul l  t hat :    

( 1)  Ther e shal l  be a c l er k of  c i r cui t  cour t  chosen i n 
each count y or gani zed f or  j udi c i al  pur poses by t he 
qual i f i ed el ect or s t her eof ,  who,  except  as pr ovi ded i n 
sub.  ( 2) ,  shal l  hol d of f i ce f or  t wo year s,  subj ect  t o 
r emoval  as pr ovi ded by l aw.  

( 2)  Begi nni ng wi t h t he f i r st  gener al  el ect i on at  whi ch 
t he gover nor  i s el ect ed whi ch occur s af t er  t he 
r at i f i cat i on of  t hi s subsect i on,  a c l er k of  c i r cui t  
cour t  shal l  be chosen by t he el ect or s of  each count y,  
f or  t he t er m of  4 year s,  subj ect  t o r emoval  as 
pr ovi ded by l aw.  

( 3)  I n case of  a vacancy,  t he j udge of  t he c i r cui t  
cour t  may appoi nt  a c l er k unt i l  t he vacancy i s f i l l ed 
by an el ect i on.  

( 4)  The cl er k  of  c i r cui t  cour t  shal l  gi ve such 
secur i t y as t he l egi s l at ur e r equi r es by l aw.    
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t he c l er k of  c i r cui t  cour t  has been a const i t ut i onal  of f i ce 

s i nce t he 1848 st at e const i t ut i on,  1848 Wi s.  Const .  Ar t .  VI I ,  

§ 12. 3  St at e ex r el .  Al l en v.  Lyon,  45 Wi s.  246,  248 ( 1878) ;  

St at e v.  Van Br ockl i n,  194 Wi s.  441,  449 ( 1927)  ( Eschwei l er ,  J. ,  

di ssent i ng)  ( expl ai ni ng " [ t ] he c l er k of  t he c i r cui t  cour t  i s  a 

const i t ut i onal  of f i cer " ) .    

¶54 We have had occasi on t o di scuss t he i mpl i cat i ons of  

t he const i t ut i onal  nat ur e of  t he of f i ce of  sher i f f .   An i ssue 

somet i mes r ai sed when a st at ut e gover ns t he const i t ut i onal  

of f i ce of  sher i f f  i s  whet her  by v i r t ue of  bei ng a const i t ut i onal  

                                                                                                                                                             
( 5)  The supr eme cour t  shal l  appoi nt  i t s  own cl er k,  and 
may appoi nt  a c l er k of  c i r cui t  cour t  t o be t he cl er k 
of  t he supr eme cour t .  

2 Ar t i c l e VI ,  sect i on 4,  as amended most  r ecent l y i n Apr i l  
2005,  st at es i n per t i nent  par t  t hat :  

( 1) ( a)  Except  as pr ovi ded i n par s.  ( b)  and ( c)  and 
sub.  ( 2) ,  cor oner s,  r egi st er s of  deeds,  di st r i ct  
at t or neys,  and al l  ot her  el ect ed count y of f i cer s,  
except  j udi c i al  of f i cer s,  sher i f f s,  and chi ef  
execut i ve of f i cer s,  shal l  be chosen by t he el ect or s of  
t he r espect i ve count i es once i n ever y 2 year s.  

.  .  .  .  

( c)  Begi nni ng wi t h t he f i r st  gener al  el ect i on at  whi ch 
t he pr esi dent  i s el ect ed whi ch occur s af t er  t he 
r at i f i cat i on of  t hi s par agr aph,  di st r i ct  at t or neys,  
r egi st er s of  deeds,  count y c l er ks,  and t r easur er s 
shal l  be chosen by t he el ect or s of  t he r espect i ve 
count i es,  or  by t he el ect or s of  al l  of  t he r espect i ve 
count i es compr i s i ng each combi nat i on of  count i es 
combi ned by t he l egi s l at ur e f or  t hat  pur pose .  .  .  .  

3 Ar t i c l e VI I ,  sect i on 12,  of  t he 1848 const i t ut i on st at ed 
i n per t i nent  par t :   " Ther e shal l  be a c l er k of  t he c i r cui t  
cour t ,  chosen i n each count y,  or gani zed f or  j udi c i al  pur poses,  
by t he qual i f i ed el ect or s t her eof ,  who shal l  hol d hi s of f i ce f or  
t wo year s,  subj ect  t o r emoval  as shal l  be pr ovi ded by l aw. "  
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of f i ce cer t ai n dut i es at t ach t o t he of f i ce t hat  cannot  be 

al t er ed by st at ut e.   Cases addr essi ng t hi s i ssue as i t  r el at es 

t o t he of f i ce of  sher i f f  dat e as f ar  back as St at e ex r el .  

Kennedy v.  Br unst ,  26 Wi s.  412 ( 1870) ,  and ar e as r ecent  as  

Kocken v.  Wi s.  Counci l  40,  2007 WI  72,  ___ Wi s.  2d ___,  ___ 

N. W. 2d ___.  

¶55 The appl i cabi l i t y  of  t hi s l i ne of  cases t o t he of f i ce 

of  c l er k of  c i r cui t  cour t  has not  been expl or ed r ecent l y by t hi s  

cour t .   The cour t  of  appeal s,  however ,  has exami ned some of  t he 

const i t ut i onal  under pi nni ngs and r ami f i cat i ons of  t he of f i ce of  

t he c l er k of  c i r cui t  cour t .   See,  e. g. ,  Gr anado v.  Sent r y I ns. ,  

228 Wi s.  2d 794,  801- 02,  599 N. W. 2d 62 ( Ct .  App.  1999) ;  Har bi ck 

v.  Mar i net t e Count y,  138 Wi s.  2d 172,  179- 80,  405 N. W. 2d 724 

( Ct .  App.  1987)  ( r el at i ng t o t he power s and dut i es of  t he of f i ce 

of  count y c l er k) .  

¶56 The par t i es do not  ask us t o deci de a const i t ut i onal  

i ssue,  and I  wi l l  not  comment  on i t  f ur t her .   Li t i gant s,  cour t s,  

and t he l egi s l at ur e must  be mi ndf ul ,  however ,  t o consi der  any 

const i t ut i onal  power s of  t he of f i ce of  c l er k of  c i r cui t  cour t .  

¶57 For  t he r easons set  f or t h,  I  concur .   
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¶58 LOUI S B.  BUTLER,  JR. ,  J.    (concurring).  Per haps I  am 

mi ssi ng somet hi ng.   Wi sconsi n St at .  § 32. 05( 7) ( d) ,  whi ch i s 

appl i cabl e t o t hi s case,  pr ovi des t hat  a condemnor ' s check f or  

t he amount  of  t he awar d ei t her  be sent  t o t he pr oper t y owner s 

" or  be deposi t ed wi t h t he c l er k of  t he c i r cui t  cour t  of  t he 

count y f or  t he benef i t  of  t he per sons named i n t he awar d. "   

( Emphasi s added. )   Wi sconsi n St at .  § 59. 40( 3)  set s t he gener al  

r ul e as t o how money deposi t ed wi t h t he c l er k i s handl ed.   The 

per t i nent  por t i ons of  t hat  sect i on ar e as f ol l ows:  

 ( b)  Except  as pr ovi ded i n par .  ( c) ,  t he c l er k may 
i nvest  any f unds t hat  ar e pai d i nt o hi s or  her  of f i ce 
and ar e bei ng hel d f or  r epayment .   The i nvest ment s 
shal l  be made i n sui t abl y pr ot ect ed account s i n t he 
manner  speci f i ed i n s.  66. 0603( 1m)  and al l  i ncome t hat  
may accr ue shal l  be pai d i nt o t he count y gener al  f und.  

 ( c)  A j udge may di r ect  t hat  par .  ( b)  does not  
appl y t o cer t ai n f unds pai d i nt o t he of f i ce.   The 
j udge' s aut hor i t y appl i es onl y t o f unds r el at i ng t o 
cases bef or e hi s or  her  cour t .  
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Wi s.  St at .  § 59. 40( 3) . 1  Thus,  par agr aph ( b)  of  t he gener al  

st at ut e gr ant s t he c l er k of  cour t s t he aut hor i t y t o i nvest  f unds 

pai d i nt o t hat  of f i ce i n sui t abl y pr ot ect ed account s,  and 

r equi r es i nt er est  i ncome t hat  accr ues t o be pai d i nt o t he count y 

gener al  f und.   Par agr aph ( c) ,  on t he ot her  hand,  pr ovi des a 

j udge,  i n cases bef or e t hat  j udge,  t he aut hor i t y t o vet o t he 

appl i cat i on of  par agr aph ( b)  t o cer t ai n f unds pai d t o t he c l er k.   

Shoul d a j udge di r ect  t hat  Wi s.  St at .  § 59. 40( 3) ( b)  does not  

appl y t o cer t ai n f unds,  t hen gone i s t he aut hor i t y of  t he c l er k 

t o i nvest  f unds hel d f or  r epayment  under  t he st at ut e;  gone i s 

t he aut hor i t y t o i nvest  i n sui t abl y pr ot ect ed account s under  t he 

st at ut e;  and gone i s t he r equi r ement  t hat  i nt er est  i ncome 

accr ued be pai d i nt o t he count y gener al  f und under  t he st at ut e.  

¶59 Wi sconsi n St at .  § 59. 40( 3) ( c)  gr ant s t he cour t  onl y a 

negat i ve st at ut or y vet o aut hor i t y t o deem § 59. 40( 3) ( b)  

                                                 
1 Wi sconsi n St at .  § 59. 40( 3)  pr ovi des i n f ul l :   

Cl er k of  cour t ;  f ees;  i nvest ment  of  f unds.  ( a)  
The cl er k of  t he c i r cui t  cour t  shal l  col l ect  t he f ees 
t hat  ar e pr escr i bed i n ss.  814. 60 t o 814. 63.   The 
cl er k may r ef use t o accept  any paper  f or  f i l i ng or  
r ecor di ng unt i l  t he f ee pr escr i bed i n subch.  I I  of  ch.  
814 or  any appl i cabl e st at ut e i s pai d.  

( b)  Except  as pr ovi ded i n par .  ( c) ,  t he c l er k may 
i nvest  any f unds t hat  ar e pai d i nt o hi s or  her  of f i ce 
and ar e bei ng hel d f or  r epayment .   The i nvest ment s 
shal l  be made i n sui t abl y pr ot ect ed account s i n t he 
manner  speci f i ed i n s.  66. 0603( 1m)  and al l  i ncome t hat  
may accr ue shal l  be pai d i nt o t he count y gener al  f und.  

( c)  A j udge may di r ect  t hat  par .  ( b)  does not  
appl y t o cer t ai n f unds pai d i nt o t he of f i ce.   The 
j udge' s aut hor i t y appl i es onl y t o f unds r el at i ng t o 
cases bef or e hi s or  her  cour t .  
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i nappl i cabl e i n some cases.   I t  does not  gr ant  t he cour t  an 

addi t i onal  posi t i ve aut hor i t y t o af f i r mat i vel y or der  a t r ansf er  

of  f unds f r om t he cl er k ' s of f i ce i nt o a pr i vat e i nt er est - bear i ng 

account ,  whi ch t he maj or i t y cont ends i s i mpl i c i t  i n t he meani ng 

of  t he st at ut e.   Maj or i t y op. ,  ¶¶4,  27- 28,  51.  

¶60 I  not e t hat  Wi s.  St at .  § 59. 40( 3) ( c)  does not  pr ovi de 

a j udge wi t h t he aut hor i t y t o par se t he st at ut e i n a manner  t hat  

woul d al l ow t he ci r cui t  cour t  t o di sr egar d a por t i on of  

par agr aph ( b) .   Thus,  under  t he st at ut e i n quest i on,  once a 

j udge i nvokes par agr aph ( c) ,  a c l er k ' s aut hor i t y t o i nvest  t he 

f unds hel d i n t he condemnat i on awar d must  be f ound el sewher e.  

¶61 Thi s t akes us back t o Wi s.  St at .  § 32. 05( 7) ( d) ,  whi ch 

al l ows a condemnor  t o deposi t  wi t h t he c l er k of  c i r cui t  cour t  a 

check " f or  t he benef i t  of  t he per sons named i n t he awar d. "   The 

cl er k t hen gi ves not i ce t o t he par t i es,  who may r ecei ve t hei r  

pr oper  shar e of  t he awar d by pet i t i on t o and or der  of  t he 

c i r cui t  cour t .   I d.   Nowher e i n t he st at ut e does t he l egi s l at ur e 

pr ovi de t he j udge wi t h t he aut hor i t y t o or der  t he c l er k of  

cour t s t o i nvest  t he awar d i n t he f i r st  i nst ance,  much l ess 

i nvest  i t  i n a par t i cul ar  account .   And nowher e does t he st at ut e 

al l ow t he cl er k t o keep any i nt er est  accr ued at  t he expense of ,  

as opposed t o t he benef i t  of ,  t he par t i es.    

¶62 Thus,  when Wi s.  St at .  § 59. 40( 3) ( b)  i s r ender ed 

i nappl i cabl e by a j udge pur suant  t o § 59. 40( 3) ( c) ,  and t hose 

sect i ons ar e r ead i n conj unct i on wi t h Wi s.  St at .  § 32. 05( 7) ( d) ,  

whi ch r equi r es condemnat i on awar ds t o be hel d f or  t he benef i t  of  

t he par t i es,  t hese st at ut es do not  gr ant  t he j udge t he power  t o 
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or der  t he c l er k of  cour t  t o t r ansf er  f unds t o a pr i vat e 

i nt er est - bear i ng account .   Wi t hout  a c l ear  l egi s l at i ve gr ant  of  

power ,  and wi t hout  any ot her  sour ce of  aut hor i t y i dent i f i ed,  

such as t he i nher ent  power s or  equi t abl e aut hor i t y of  t he cour t , 2 

t he maj or i t y i s s i mpl y r ewr i t i ng t he st at ut e i n a manner  t hat  

pr oduces a r esul t  i t  deems t o be r easonabl e. 3   

¶63 I  concur  wi t h t he r esul t  onl y because none of  t he 

" i nt er est ed per sons"  i n t hi s case obj ect ed t o t he r equest  f or  

t r ansf er  of  f unds by one of  t he par t i es t o a pr i vat e i nt er est -

bear i ng account  f or  t he benef i t  of  t he par t i es.   Maj or i t y op. ,  

¶8.   I t  was t hei r  money.   Whet her  t he c i r cui t  cour t  had t he 

aut hor i t y t o or der  t he t r ansf er  of  f unds t o an i nt er est - bear i ng 

account  i n t he f i r st  i nst ance i s one t hi ng.   That  i n no way 

al t er s t he f act  t hat  t he c i r cui t  cour t  i n t hi s case di d or der  

t he t r ansf er  of  f unds t o an i nt er est - bear i ng account .   Now t hat  

t hat  has occur r ed,  somet hi ng must  be done wi t h t he i nt er est  t hat  

was ear ned dur i ng t he per i od of  t he t r ansf er .   Because t he 

ci r cui t  cour t  i nvoked Wi s.  St at .  § 59. 40( 3) ( c) ,  t he c l er k of  

cour t s l acked t he aut hor i t y under  par agr aph ( b)  t o pay t he 

i ncome accr ued i nt o t he count y  gener al  f und.   Pur suant  t o 

                                                 
2 See,  e. g. ,  Fl ynn v.  Dep' t  of  Admi n. ,  216 Wi s.  2d 521,  548,  

576 N. W. 2d 245 ( 1998) ;  Per pi gnani  v.  Vonasek,  139 Wi s.  2d 695,  
737,  408 N. W. 2d 1 ( 1987) ;  Weeden v.  Ci t y of  Bel oi t ,  29 Wi s.  2d 
662,  673,  139 N. W. 2d 616 ( 1966) ;  but  c. f .  maj or i t y opi ni on at  
¶14 n. 7 ( " [ b] ecause we deci de t hi s case on st at ut or y gr ounds,  we 
do not  addr ess t he par t i es '  ar gument s concer ni ng t he ci r cui t  
cour t ' s  i nher ent  and equi t abl e aut hor i t y .  .  . " ) .  

3 I ndeed,  t he r esul t  may not  onl y be r easonabl e,  i t  may be 
pr ef er abl e.   Never t hel ess,  t hat  det er mi nat i on i s f or  t he 
l egi s l at ur e,  absent  some l egi t i mat e i ndependent  gr ant  of  
aut hor i t y.  
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Wi s.  St at .  § 32. 05( 7) ( d) ,  t he awar d was t o be hel d f or  t he 

benef i t  of  t he par t i es.   Thus,  any i nt er est  accr ued i n t hi s case 

must ,  under  § 32. 05( 7) ( d) ,  r ever t  t o t he par t i es.   

¶64 I  have no quar r el  wi t h t he publ i c pol i cy advocat ed i n 

t he maj or i t y opi ni on.   Nonet hel ess,  i t  r emai ns t he r ol e of  t he 

l egi s l at ur e,  not  t he j udi c i ar y,  t o r ewr i t e l egi s l at i on wher e 

necessar y t o i mpl ement  posi t i ve publ i c pol i cy goal s.   

Accor di ngl y,  whi l e I  concur  wi t h t he cour t ' s  mandat e,  I  decl i ne 

t o j oi n i t s opi ni on.    

¶65 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  

¶66 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r i ng opi ni on.  
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