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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANN WALSH BRADLEY,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed cour t  of  appeal s '  deci s i on and or der  di smi ssi ng f or  

l ack of  j ur i sdi ct i on an appeal  of  a June 6,  2005,  or der                                                                                                                                                          

of  t he Ci r cui t  Cour t  f or  Bur net t  Count y. 1  The cour t  of  appeal s 

                                                 
1 See Wambol t  v.  West  Bend Mut .  I ns.  Co. ,  No.  2005AP1874,  

unpubl i shed or der  ( Wi s.  Ct .  App.  Dec.  9,  2005) ( di smi ssi ng f or  
l ack of  j ur i sdi ct i on an appeal  of  an or der  of  t he Ci r cui t  Cour t  
f or  Bur net t  Count y,  Mi chael  J.  Gabl eman,  Judge) .  
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det er mi ned t hat  t he June 6 or der  was not  an appeal abl e or der  

pur suant  t o Wi s.  St at .  § 808. 03( 1)  ( 2003- 04) . 2  Rat her ,  i t  

concl uded t hat  a " Memor andum Deci s i on"  ent er ed by t he c i r cui t  

cour t  on Apr i l  25,  2005,  gr ant i ng I l l i noi s Far mer s'  mot i on f or  

summar y j udgment  was t he f i nal  document  f or  pur poses of  appeal .  

Because t he Wambol t s '  not i ce of  appeal  was f i l ed 79 days af t er  

t he Apr i l  25 Memor andum Deci s i on,  t he cour t  of  appeal s di smi ssed 

t he appeal  f or  l ack of  j ur i sdi ct i on because i t  was unt i mel y.   

¶2 The Wambol t s cont end t hat  t he cour t  of  appeal s  er r ed 

i n det er mi ni ng t hat  t he Memor andum Deci s i on ent er ed by t he 

c i r cui t  cour t  const i t ut es a " f i nal  or der "  or  " f i nal  j udgment "  

wi t hi n t he meani ng of  § 808. 03( 1) .   They asser t  t hat  t hei r  

not i ce of  appeal  was t i mel y f i l ed,  and t hat  t he cour t  of  appeal s  

t her ef or e has j ur i sdi ct i on over  t hei r  appeal .   

¶3 We det er mi ne t hat  because t he ci r cui t  cour t ' s  

Memor andum Deci s i on di d not  cont ai n an expl i c i t  st at ement  ei t her  

di smi ssi ng t he ent i r e mat t er  i n l i t i gat i on or  adj udgi ng t he 

ent i r e mat t er  i n l i t i gat i on as t o one or  mor e par t i es,  i t  di d 

not  const i t ut e a f i nal  or der  or  j udgment  f r om whi ch an appeal  

may f ol l ow under  § 808. 03( 1) .   Thus,  we concl ude t hat  t he 

Wambol t s '  appeal  was t i mel y f i l ed,  and t hat  t he cour t  of  appeal s 

has j ur i sdi ct i on.  We t her ef or e r ever se t he cour t  of  appeal s.   

¶4 I n or der  t o f ur t her  l i mi t  t he conf usi on r egar di ng what  

document s ar e f i nal  or der s or  j udgment s f or  t he pur pose of  

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-

04 ver si on unl ess ot her wi se not ed.  
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appeal ,  we wi l l ,  commenci ng Sept ember  1,  2007,  r equi r e a 

st at ement  on t he f ace of  a document  t hat  i t  i s  f i nal  f or  t he 

pur pose of  appeal . 3  Absent  such a st at ement ,  appel l at e cour t s 

shoul d l i ber al l y  const r ue ambi gui t i es t o pr eser ve t he r i ght  of  

appeal .  

I  

¶5 The pr ocedur al  f act s of  t hi s case ar e not  i n di sput e.  

The case ar i ses out  of  t he Wambol t s '  c l ai m f or  under i nsur ed 

mot or i st  cover age agai nst  t hr ee i nsur ance compani es:  I l l i noi s 

Far mer s,  Amer i can Fami l y Mut ual  I nsur ance Company ( " Amer i can 

Fami l y" ) ,  and West  Bend Mut ual  I nsur ance Company ( " West  Bend" ) .   

I n Mar ch 2004,  I l l i noi s Far mer s moved f or  summar y j udgment  or ,  

i n t he al t er nat i ve,  f or  a decl ar at i on t hat  i t s cover age 

obl i gat i on i s subor di nat e t o t he obl i gat i ons of  Amer i can Fami l y 

and West  Bend.   I n r esponse,  t he Wambol t s f i l ed a memor andum of  

l aw opposi ng I l l i noi s Far mer s'  mot i on.  

¶6 I n August  2004,  t he c i r cui t  cour t  f i l ed a Memor andum 

Deci s i on on Mot i ons f or  Summar y Judgment  i n whi ch i t  deni ed 

                                                 
3 Tyl er  v.  The Ri ver Bank,  al so r el eased t oday,  set s f or t h 

t he same r equi r ement ,  commenci ng Sept ember  1,  2007,  t hat  t her e 
be a st at ement  on t he f ace of  a document  t hat  i t  i s  t he f i nal  
document  f or  pur poses of  appeal  under  Wi s.  St at .  § 808. 03( 1) .  
2007 WI ___,  ¶25,  ___ Wi s.  2d ___,  ___ N. W. 2d ___.   
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I l l i noi s Far mer s'  mot i on f or  summar y j udgment . 4  I l l i noi s Far mer s 

moved t he ci r cui t  cour t  f or  r econsi der at i on of  t he deci s i on 

denyi ng i t s mot i on f or  summar y j udgment .   A hear i ng on t he 

mot i on f or  r econsi der at i on t ook pl ace i n Januar y 2005.  

¶7 On Apr i l  25,  2005,  t he c i r cui t  cour t  i ssued a 

" Memor andum Deci s i on"  on r econsi der at i on of  I l l i noi s Far mer s'  

mot i on f or  summar y j udgment .   I n t hat  deci s i on,  t he cour t  

gr ant ed I l l i noi s  Far mer s'  mot i on f or  summar y j udgment .   I t  

det er mi ned t hat  under  t he r el evant  l aw,  t he Wambol t s " have no 

vi abl e c l ai m as t o I l l i noi s Far mer s. "   I t  t hen st at ed t hat  

" [ a] ccor di ngl y,  t he Mot i on f or  Summar y Judgment  f i l ed on behal f  

of  I l l i noi s Far mer s I nsur ance Company i s gr ant ed. "   

¶8 Thr ee days l at er ,  I l l i noi s Far mer s ser ved t he Wambol t s 

wi t h a not i ce of  ent r y of  or der ,  whi ch st at ed t hat  " an Or der  

gr ant i ng summar y j udgment  i n f avor  of  def endant  I l l i noi s Far mer s 

I nsur ance Company was ent er ed on Apr i l  25,  2005. "   A copy of  t he 

c i r cui t  cour t ' s  Apr i l  25 Memor andum Deci s i on was at t ached t o t he 

not i ce.   

¶9 On May 9,  2005,  t he Wambol t s  f i l ed a mot i on f or  

r econsi der at i on of  t he Apr i l  25 Memor andum Deci s i on,  and 

r equest ed a hear i ng on t hat  mot i on.   On May 26,  2005,  t he 

                                                 
4 Fol l owi ng t he August  2004 deci s i on,  t he Wambol t s set t l ed 

t hei r  c l ai m wi t h Amer i can Fami l y,  and Amer i can Fami l y was 
di smi ssed f r om t he case.   West  Bend moved f or  par t i al  summar y 
j udgment  on t he i ssue of  cover age pr i or i t y i n Mar ch 2004.   The 
ci r cui t  cour t  gr ant ed t hat  mot i on i n i t s August  2004 " Memor andum 
Deci s i on on Mot i ons f or  Summar y Judgment . "   The r ecor d i ndi cat es 
t hat  West  Bend r emai ns i n t he case but  i s not  a par t y t o t hi s  
r evi ew.  
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Wambol t s sent  a l et t er  by f acsi mi l e t o t he c i r cui t  cour t  

r equest i ng c l ar i f i cat i on as t o whet her  t he Memor andum Deci s i on 

was i nt ended t o be t he f i nal  j udgment  i n t he case.   The l et t er  

advi sed t he cour t  t hat  memor andum deci s i ons ar e gener al l y not  

appeal abl e or der s.   I t  not ed t hat  t he Apr i l  25 Memor andum 

Deci s i on di d not  or der  t he di smi ssal  of  I l l i noi s Far mer s,  and 

t hat  t he Wambol t s t her ef or e bel i eved t hat  t he Memor andum 

Deci s i on was not  an appeal abl e or der .   The l et t er  al so 

r ei t er at ed t he Wambol t s '  r equest  f or  a hear i ng dat e on t hei r  May 

9,  2005,  mot i on f or  r econsi der at i on.   That  l et t er  st at ed as 

f ol l ows:   

We have r ecei ved Your  Honor ' s Memor andum Deci s i on,  
dat ed Apr i l  25,  2005,  whi ch gr ant s t he mot i on f or  
summar y j udgment  f i l ed on behal f  of  I l l i noi s Far mer s 
I nsur ance Company ( I l l i noi s Far mer s) .   I l l i noi s 
Far mer s has f i l ed a " Not i ce of  Ent r y of  Or der , "  
t her eby i mpl yi ng a bel i ef  t hat  Your  Honor ' s Or der  may 
be t he Fi nal  Judgment  f or  t he case.   However ,  t he 
Memor andum Deci s i on does not  or der  t he di smi ssal  of  
I l l i noi s Far mer s f r om t he act i on.   

Gener al l y,  a t r i al  cour t ' s  memor andum deci s i on i s not  
an appeal abl e or der .   See Spr anger s v.  Phi l i ppi ,  52 
Wi s.  2d 403,  190 N. W. 2d 136 ( 1971) .   Based on t he case 
l aw,  and t he l ack of  any l anguage speci f i cal l y  
di smi ssi ng I l l i noi s Far mer s,  i t  i s  my bel i ef  t hat  t he 
Memor andum Deci s i on i s not  appeal abl e and t hat  an 
addi t i onal  j udgment  woul d be r equi r ed t o di spose of  
t he c l ai m on t he mer i t s.   But  i f  t he Memor andum 
Deci s i on i s t he Fi nal  Judgment ,  t he deadl i ne f or  
f i l i ng a Not i ce of  Appeal  woul d be June 9,  2005.   I  
woul d appr eci at e c l ar i f i cat i on of  Your  Honor ' s i nt ent  
i n t hat  r egar d so as t o avoi d any conf usi on or  
l i t i gat i on i n r egar d t o t he st at us of  t he Memor andum 
Deci s i on.   
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¶10 The ci r cui t  cour t  i ssued an or der  on June 6,  2005,  

st at i ng t wo t hi ngs.   Fi r st ,  i t  s t at ed t hat  " [ i ] t  i s  her eby 

or der ed t hat  t he Pl ai nt i f f ' s  [ May 9,  2005]  Mot i on f or  

Reconsi der at i on i s deni ed. "   Second,  i t  st at ed t hat  " f or  t he 

r easons st at ed i n t he Cour t ' s  Memor andum Deci s i on of  Apr i l  25,  

2005,  I l l i noi s Far mer s I nsur ance Company i s di smi ssed f r om t hi s 

act i on. "   

¶11 On June 15,  2005,  I l l i noi s Far mer s ser ved t he Wambol t s 

wi t h a second not i ce of  ent r y of  or der ,  t o whi ch i t  at t ached t he 

June 6,  2005,  or der .   On Jul y 12,  2005——36 days af t er  t he 

c i r cui t  cour t ' s  June 6 or der ,  and 79 days af t er  t he c i r cui t  

cour t ' s  Apr i l  25 Memor andum Deci s i on——t he Wambol t s f i l ed a 

not i ce of  appeal  of  t he c i r cui t  cour t ' s  June 6 or der .   

¶12 I n a spl i t  deci s i on,  t he cour t  of  appeal s det er mi ned 

t hat  t he Apr i l  25 Memor andum Deci s i on was f i nal  f or  t he pur poses 

of  appeal  under  Wi s.  St at .  § 808. 03( 1) .   Thus,  i t  det er mi ned 

t hat  t he Wambol t s '  Jul y 12,  2005,  not i ce of  appeal  was not  

t i mel y f i l ed under  Wi s.  St at .  § 808. 04( 1) . 5  The cour t  of  appeal s  

                                                 
5 Sect i on 808. 04( 1)  st at es:  

( 1)  I NI TI ATI NG AN APPEAL.  An appeal  t o t he cour t  of  
appeal s must  be i ni t i at ed wi t hi n 45 days of  ent r y of  a 
f i nal  j udgment  or  or der  appeal ed f r om i f  wr i t t en 
not i ce of  t he ent r y of  a f i nal  j udgment  or  or der  i s 
gi ven wi t hi n 21 days of  t he f i nal  j udgment  or  or der  as 
pr ovi ded i n s.  806. 06( 5) ,  or  wi t hi n 90 days of  ent r y 
i f  not i ce i s not  gi ven,  except  as pr ovi ded i n t hi s 
sect i on or  ot her wi se expr essl y pr ovi ded by l aw.  Ti me 
l i mi t s f or  seeki ng r evi ew of  a nonf i nal  j udgment  or  
or der  ar e est abl i shed i n s.  809. 50.  
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t her ef or e concl uded t hat  i t  l acked j ur i sdi ct i on,  and i t  

di smi ssed t he Wambol t s '  appeal .   

I I  

¶13 Thi s case pr esent s t he i ssue of  whet her  a memor andum 

deci s i on may const i t ut e a f i nal  or der  or  j udgment  f r om whi ch 

appeal  may f ol l ow under  Wi s.  St at .  § 808. 03( 1) .  

¶14 Det er mi ni ng whet her  t he Apr i l  25,  2005,  Memor andum 

Deci s i on const i t ut es a f i nal  or der  or  j udgment  f or  t he pur poses 

of  appeal  i s  a quest i on of  l aw subj ect  t o i ndependent  appel l at e 

r evi ew.   Har der  v.  Pf i t z i nger ,  2004 WI  102,  ¶8,  274 Wi s.  2d 324,  

682 N. W. 2d 398.  

I I I  

¶15 Appeal s pur suant  t o Wi s.  St at .  § 808. 03( 1)  ar e a 

f undament al  aspect  of  l i t i gat i on i n t hi s st at e.   Never t hel ess,  

t he quest i on of  what  const i t ut es a f i nal  or der  or  f i nal  j udgment  

f r om whi ch a par t y may appeal  cont i nues t o ar i se.   We addr essed 

t he quest i on l ess t han t hr ee year s ago i n Har der ,  wher e we hel d 

t hat :  

when an or der  or  a j udgment  i s ent er ed t hat  di sposes 
of  al l  of  t he subst ant i ve i ssues i n t he l i t i gat i on,  as 
t o one or  mor e par t i es,  as a mat t er  of  l aw,  t he 
c i r cui t  cour t  i nt ended i t  t o be t he f i nal  document  f or  
pur poses of  appeal ,  not wi t hst andi ng t he l abel  i t  bear s 
or  subsequent  act i ons t aken by t he c i r cui t  cour t .  

274 Wi s.  2d 324,  ¶2.   However ,  as t hi s case and ot her s 

demonst r at e,  despi t e our  best  ef f or t s i n Har der ,  uncer t ai nt y 
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cont i nues. 6  Our  t ask,  t her ef or e,  i s  t o add f ur t her  c l ar i t y i n 

answer i ng t he quest i ons of  whet her  and how a memor andum deci s i on 

i s a f i nal  or der  or  f i nal  j udgment  wi t hi n t he meani ng of  

§ 808. 03( 1) .   

¶16 We begi n our  anal ysi s by l ooki ng at  t he st at ut e.   The 

r i ght  t o appeal  der i ves f r om § 808. 03( 1) .   I t  pr ovi des:   

A f i nal  j udgment  or  a f i nal  or der  of  a c i r cui t  cour t  
may be appeal ed as a mat t er  of  r i ght  t o t he cour t  of  
appeal s unl ess ot her wi se expr ess l y pr ovi ded by l aw.   A 
f i nal  j udgment  or  f i nal  or der  i s  a j udgment ,  or der  or  
di sposi t i on t hat  di sposes of  t he ent i r e mat t er  i n 
l i t i gat i on as t o one or  mor e of  t he par t i es,  whet her  
r ender ed i n an act i on or  speci al  pr oceedi ng,  and t hat  
i s one of  t he f ol l owi ng:   

( a)  Ent er ed i n accor dance wi t h s.  806. 06( 1) ( b)  or  
807. 11( 2) .  

( b)  Recor ded i n docket  ent r i es i n ch.  799 cases.   

( c)  Recor ded i n docket  ent r i es i n t r af f i c  r egul at i on 
cases pr osecut ed i n c i r cui t  cour t  i f  a per son 

                                                 
6 See e. g. ,  Tyl er  v.  The Ri ver Bank,  2007 WI  _____,   

____Wi s.  2d ____,  ____ N. W. 2d ____( r el eased t oday)  ( whet her  a 
c i r cui t  cour t ' s  deni al  of  post - t r i al  mot i ons const i t ut es a f i nal  
or der  f or  pur pose of  appeal ) ;  Ver Haagh v.  Far ah,  No.  2005AP1966,  
unpubl i shed or der  ( Wi s.  Ct .  App.  Febr uar y 27,  2006) ,  pet i t i on 
f or  r evi ew f i l ed Mar ch 29,  2006 ( whet her  par t i es and ci r cui t  
cour t  can agr ee t hat  a deci s i on i s not  a f i nal  j udgment  or  or der  
and whet her  a c i r cui t  cour t ' s  st ay of  a summar y j udgment  or der  
can i mpact  whet her  a document  const i t ut es a f i nal  or der ) ;  
Cat hedr al  Pl ace v.  KBS Const r uct i on,  No.  2006AP1199,  unpubl i shed 
or der  ( Wi s.  Ct .  App.  Jul y 12,  2006) ,  pet i t i on f or  r evi ew f i l ed 
Aug.  11,  2006 ( whet her  cour t  of  appeal s has j ur i sdi ct i on over  an 
appeal  f r om a ci r cui t  cour t  or der  vacat i ng an ar bi t r at i on awar d 
r egar dl ess of  whet her  t hat  or der  t akes an anci l l ar y mot i on under  
advi sement ) ;  Sander s v.  Sander s,  No.  2006AP424,  unpubl i shed sl i p 
op.  ( Wi s.  Ct .  App.  June 7,  2006) ,  pet i t i on f or  r evi ew f i l ed Jul y  
6,  2006 ( quest i oni ng whi ch of  sever al  or der s i n pr obat e 
pr oceedi ng const i t ut es f i nal  or der  f or  sake of  appeal ) .   
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convi ct ed of  a v i ol at i on may be or der ed t o pay a 
f or f ei t ur e.   

( d)  Recor ded i n docket  ent r i es i n muni ci pal  or di nance 
vi ol at i on cases pr osecut ed i n c i r cui t  cour t .   

¶17 The f i r st  sent ence of  t he st at ut e c i r cumscr i bes our  

i nqui r y.   I t  di r ect s t hat  " unl ess ot her wi se expr essl y pr ovi ded 

by l aw, "  onl y a f i nal  or der  or  f i nal  j udgment  may be appeal ed as 

a mat t er  of  r i ght .   Accor di ngl y,  t he Wambol t s ar gue t hat  t he 

Apr i l  25,  2005,  Memor andum Deci s i on i s not  a f i nal  or der  or  

f i nal  j udgment  f or  pur poses of  appeal  on t he gr ound t hat  

memor andum deci s i ons cannot  be f i nal  or der s or  f i nal  j udgment s 

under  § 808. 03( 1)  as a mat t er  of  l aw.   

¶18 Al t hough t her e ar e numer ous cases t hat  t ackl e i ssues 

r egar di ng when an or der  or  j udgment  i s appeal abl e as a mat t er  of  

r i ght ,  t he number  of  cases t hat  addr ess t he i ssue of  whet her  a 

memor andum deci s i on can be appeal ed as a mat t er  of  r i ght  i s  

l i mi t ed. 7  The Wambol t s r el y pr i mar i l y on t wo cases i n suppor t  of  

                                                 
7 As we expl ai ned i n Har der  v.  Pf i t z i nger ,  whet her  a 

document  const i t ut es an " or der "  or  " j udgment "   under  § 808. 03( 1)  
i s no l onger  an i mpor t ant  di st i nct i on.   2004 WI  102,  ¶14,  274 
Wi s.  2d 324,  682 N. W. 2d 398.   The t r adi t i onal  di st i nct i on 
bet ween j udgment s,  whi ch det er mi ne act i ons,  and or der s,  whi ch 
det er mi ne speci al  pr oceedi ngs,  has been bl ur r ed under  
Wi s.  St at .  § 801. 01,  whi ch def i nes act i ons as i ncl udi ng speci al  
pr oceedi ngs.   Si mi l ar l y,  t he cour t  of  appeal s  has det er mi ned 
t hat  " [ t ] he di st i nct i ons bet ween j udgment  and or der  f or  pur poses 
of  appeal  ar e now l ar gel y nonexi st ent . "   Boot h v.  Amer i can 
St at es I ns.  Co. ,  199 Wi s.  2d 465,  473- 74,  544 N. W. 2d 921 ( Ct .  
App.  1996) .  Rat her ,  what  mat t er s i s whet her  t he i t  i s  a f i nal  
or der  or  f i nal  j udgment .   I d.  at  474.   See al so R.  Geor ge 
Bur net t ,  et  al . ,  Wi sconsi n Tr i al  Pr act i ce,  § 15. 14,  ( 1999) .  
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t hei r  ar gument .   I n Wi ck v.  Muel l er ,  105 Wi s.  2d 191,  313 

N. W. 2d 799 ( 1982) ,  t he c i r cui t  cour t  i ssued a memor andum 

deci s i on t hat  a j ur y awar d was excessi ve,  and subsequent l y 

i ssued an or der  f or  a new t r i al  on t he i ssue of  damages.   I d.  at  

193.   The supr eme cour t  det er mi ned t hat  t he pl ai nt i f f ' s  appeal  

f r om t he memor andum deci s i on was " a nul l i t y ,  f or  under  no 

ci r cumst ances i s an opi ni on or  memor andum deci s i on of  a cour t  

appeal abl e.   Onl y or der s or  j udgment s whi ch ar e f i nal  and whi ch 

have been appr opr i at el y ent er ed i n t he c l er k ' s of f i ce ar e 

appeal abl e .  .  .  . "  I d.  at  193- 94 ( c i t at i ons omi t t ed) .  

¶19 The Wambol t s al so r el y on Vogt  v.  Schr oeder ,  129 

Wi s.  2d 3,  383 N. W. 2d 876 ( 1986) ,  f or  t he pr oposi t i on t hat  

memor andum deci s i ons ar e not  appeal abl e as a mat t er  of  r i ght  

under  § 808. 03( 1) .   Ther e,  t hi s cour t  not ed t hat  t he cour t  of  

appeal s and t he par t i es had t r eat ed t he memor andum deci s i on as 

an or der  of  t he c i r cui t  cour t .   The Vogt  cour t  opi ned t hat  such 

pr ocedur e " does not  compor t  wi t h appr opr i at e appel l at e 

pr act i ce. "  I d.  at  24.  Nonet hel ess,  t he cour t  decl i ned t o hol d 

" at  t hi s poi nt "  t hat  nei t her  t he supr eme cour t  nor  t he cour t  of  

                                                                                                                                                             
The par t i es advanced at  or al  ar gument s,  and we agr ee,  t hat  

" di sposi t i on"  i n Wi s.  St at .  § 808. 03( 1)  r ef er s t o t he r esol ut i on 
of  chapt er  799 cases,  r esol ut i on of  t r af f i c  r egul at i on cases,  
and r esol ut i on of  muni ci pal  or di nance vi ol at i ons under  
§§ 808. 03( 1) ( b) - ( d) .   These do not  r equi r e wr i t t en or der s or  
j udgment s f i l ed wi t h t he c l er k of  cour t  f or  appeal  t o f ol l ow,  as  
i s r equi r ed under  § 808. 03( 1) ( a) .   Rat her ,  f i nal  r esol ut i ons 
under  § 808. 03( 1) ( b) - ( d)  may be r ecor ded i n docket  ent r i es.  See 
Ci t y of  Sheboygan v.  Fl or es,  229 Wi s.  2d 242,  247,  598 
N. W. 2d 307 ( Ct .  App.  1999) ;  Gener al  Tel .  Co.  of  WI ,  I nc.  v.  A 
Cor p. ,  147 Wi s.  2d 461,  463 n.  1,  433 N. W. 2d 264 ( Ct .  App.  
1988) .  
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appeal s had j ur i sdi ct i on.   I nst ead,  i t  r el i ed on t he 

di scr et i onar y r i ght  t o accept  an appeal  f r om a non- f i nal  or der  

under  Wi s.  St at .  § 808. 03( 2) .   I d.   

¶20 I f  our  j ur i spr udence r egar di ng appeal s f r om memor andum 

deci s i ons ended wi t h t he above t wo cases,  our  t ask woul d be 

si mpl e and t he answer  woul d be cl ear .   However ,  ot her  cases,  

wi t h st at ement s f ound most l y i n f oot not es,  poi nt  i n a di f f er ent  

di r ect i on.    

¶21 For  exampl e,  i n Soer gel  v.  Rauf man,  154 Wi s.  2d 564,  

453 N. W. 2d 624 ( 1990) ,  t hi s cour t  char act er i zed a memor andum 

deci s i on as an " or der "  suf f i c i ent  f or  appeal  under  § 808. 03( 1) .  

The cour t  st at ed t hat  " [ w] e concl ude t hat  t hi s deci s i on i s f i nal  

and appeal abl e because under  t he c i r cumst ances of  t hi s case no 

f ur t her  or der  or  j udgment  was cont empl at ed. "   I d.  at  566,  n. 1 

( c i t i ng Fr edr i ck v.  Ci t y of  Janesvi l l e,  92 Wi s.  2d 685,  686- 87,  

285 N. W. 2d 655 ( 1979) ) .   Si mi l ar l y,  i n Fox v.  Wi sconsi n Dep' t  of  

Heal t h & Soci al  Ser vi ces,  112 Wi s.  2d 514,  334 N. W. 2d 532 

( 1983) ,  t hi s cour t  c i t ed Fr edr i ck f or  t he pr oposi t i on t hat  a 

memor andum deci s i on " i s appeal abl e i f  i t  const i t ut es an or der  or  

j udgment  t hat  i s ,  a f i nal  r ul i ng of  t he cour t . "   I d.  at  517,  

n. 1.   

¶22 I n St at e v.  Dekker ,  112 Wi s.  2d 304,  332 N. W. 2d 816 

( Ct .  App.  1983) ,  t he st at e appeal ed f r om a ci r cui t  cour t  

memor andum deci s i on di smi ssi ng a cr i mi nal  compl ai nt .   The cour t  

of  appeal s not ed t hat  no or der  or  j udgment  had been ent er ed,  but  

wr ot e t he f ol l owi ng:   
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I n Fr edr i ck t he supr eme cour t  acknowl edged t hat  a 
memor andum opi ni on or  deci s i on may const i t ut e an or der  
i f  i t  i n f act  const i t ut es t he f i nal  r ul i ng of  t he 
cour t .  .  .  .   We hol d t hat  t he t r i al  cour t ' s  
memor andum deci s i on her e const i t ut es a f i nal  or der  
because t he t r i al  cour t  cont empl at ed t hat  t hi s 
document  was t o be f i nal .  

I d.  at  306,  n. 1.  

¶23 I n Moni cken v.  Moni cken,  226 Wi s.  2d 119,  121 n. 1,  593 

N. W. 2d 509 ( Ct .  App.  1999)  t he cour t  of  appeal s agai n exer ci sed 

i t s j ur i sdi ct i on t o hear  an appeal  based on a memor andum 

deci s i on.   I n t hat  case,  t he cour t  of  appeal s  not ed t hat  t he 

par t i es '  f ai l ur e t o r ai se t he quest i on of  whet her  a memor andum 

deci s i on may const i t ut e a f i nal  or der  does not  wai ve t he i ssue.  

Rat her ,  t he cour t  not ed t hat  absent  such a f i nal  or der ,  i t  

l acked j ur i sdi ct i on t o t ake t he appeal  i n t he f i r st  pl ace.   I d.  

at  121 n. 1,  c i t i ng Thomas/ Van Dyken Joi nt  Vent ur e v.  Van Dyken,  

90 Wi s.  2d 236,  241,  279 N. W. 2d 459 ( 1979) . 8  Ul t i mat el y,  i t  

det er mi ned,  however ,  t hat  t he memor andum deci s i on suf f i ced f or  

appeal  under  § 808. 03( 1)  " because i t  di sposes of  t he ent i r e 

mat t er  i n l i t i gat i on and was ent er ed when f i l ed i n t he c l er k ' s 

of f i ce. "   I d.   

¶24 I n addr essi ng whet her  memor andum deci s i ons can be 

appeal ed as a mat t er  of  r i ght ,  t hi s cour t ' s  deci s i ons appear  t o 

of f er  somet hi ng t o al l  s i des.   We agr ee,  gener al l y,  wi t h t he 

Wambol t s t hat  memor andum deci s i ons ar e not  appeal abl e as a 

mat t er  of  r i ght .   They usual l y do not  f ul f i l l  t he i ni t i al  

                                                 
8 See al so Mi chael  S.  Hef f er nan,  Appel l at e Pr act i ce and 

Pr ocedur e i n Wi sconsi n,  §§ 4. 2,  4. 15 ( 3d ed.  2003) .  
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r equi r ement  under  § 808. 03( 1)  t hat  appeal s as of  r i ght  emanat e 

onl y f r om f i nal  or der s or  j udgment s.   Rat her ,  t hey gener al l y 

ser ve t o expl ai n or  memor i al i ze a cour t ' s  r easoni ng.   As 

expl ai ned mor e f ul l y bel ow,  a cour t ' s  l egal  r easoni ng,  st andi ng 

al one,  does not  const i t ut e a f i nal  or der  or  j udgment .  

¶25 Never t hel ess,  we acknowl edge t hat  memor andum deci s i ons 

can be and have been appeal ed as a mat t er  of  r i ght .   Such an 

acknowl edgement ,  however ,  i s  mer el y a spr i ngboar d f or  our  next  

i nqui r y:  under  what  c i r cumst ances i s a memor andum deci s i on 

t r ansf or med i nt o a f i nal  or der  or  f i nal  j udgment  wi t hi n t he 

meani ng of  § 808. 03( 1) ,  f r om whi ch appeal  may f ol l ow as a mat t er  

of  r i ght ?  

I V 

¶26  For  gui dance i n t hi s i nqui r y,  we agai n exami ne 

§ 808. 03( 1) .   The second sent ence of  t he st at ut e pr ovi des 

di r ect i on:  " A f i nal  j udgment  or  f i nal  or der  i s a j udgment ,  or der  

or  di sposi t i on t hat  di sposes of  t he ent i r e mat t er  i n l i t i gat i on 

as t o one or  mor e of  t he par t i es .  .  .  . "  ( emphasi s added) .   

¶27 I n exami ni ng t he second sent ence of  t he st at ut e,  we 

expl ai ned i n our  r ecent  deci s i on i n Har der  t hat  whet her  an or der  

or  j udgment  i s f i nal  f or  t he pur pose of  appeal  t ur ns on t he 

answer  t o t wo quest i ons.   The f i r st  i s  whet her  t he document  i s  

f i nal  as a mat t er  of  subst ant i ve l aw i nsof ar  as i t  di sposes of  

t he ent i r e mat t er  i n l i t i gat i on as t o one or  mor e par t i es.   The 

second i s whet her  t he document  i s f i nal  because i t  i s  t he l ast  

document  i n t he l i t i gat i on,  whi ch i s t o say t hat  t he c i r cui t  

cour t  di d not  cont empl at e a subsequent  document  f r om whi ch 
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appeal  coul d be t aken.   Har der ,  274 Wi s.  2d 324,  ¶12 ( c i t i ng 

Radof f  v.  Red Owl  St or es,  I nc. ,  109 Wi s.  2d 490,  494,  326 

N. W. 2d 240 ( 1982) ) .  

¶28 I n Har der ,  t he c i r cui t  cour t  gr ant ed t he def endant s '  

mot i ons f or  summar y j udgment  of  di smi ssal .   The same day i t  

ent er ed a document  l abel ed " Or der  f or  Judgment , "  whi ch 

expl i c i t l y  di smi ssed each cause of  act i on agai nst  each 

def endant ,  and whi ch st at ed t hat  " t he ent i r e act i on i s her eby 

di smi ssed wi t h pr ej udi ce. "   274 Wi s.  2d 324,  ¶6.   Af t er  t wo 

def endant s '  at t or neys ser ved not i ce of  ent r y of  or der  on t he 

ot her  par t i es,  anot her  par t y submi t t ed a document  l abel ed 

" Judgment "  t o t he cour t ' s  c l er k.   That  second document  was 

ent er ed al most  t wo mont hs af t er  t he or der  f or  j udgment .   I d. ,  

¶7.   The pl ai nt i f f s f i l ed a not i ce of  appeal  t hat  woul d have 

been t i mel y i f  t he " Judgment "  document  was t he f i nal  document  

f or  pur pose of  appeal ,  but  unt i mel y i f  t he " Or der  f or  Judgment "  

was t he f i nal  document  f or  pur pose of  appeal .   I d. ,  ¶9.   

¶29 We det er mi ned t hat  t he l anguage of  t he c i r cui t  cour t ' s 

or der  f or  j udgment  const i t ut ed an " unequi vocal  or der  t o di smi ss 

al l  of  t he c l ai ms agai nst  each par t y"  and t hat  " [ t ] he onl y t ask 

t hat  r emai ned af t er  t he c i r cui t  cour t  i ssued t he or der  f or  

j udgment  was t he det er mi nat i on of  t he amount  of  cost s. "   I d. ,  

¶17.  Thi s l ed t o our  concl usi on,  whi ch we set  f or t h i n bot h 

i nt r oduct or y and concl udi ng par agr aphs of  t he opi ni on,  t hat   

when an or der  or  j udgment  i s ent er ed t hat  di sposes of  
al l  of  t he subst ant i ve i ssues i n t he l i t i gat i on,  as t o 
one or  mor e par t i es,  as a mat t er  of  l aw,  t he c i r cui t  
cour t  i nt ended i t  t o be t he f i nal  document  f or  
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pur poses of  appeal ,  not wi t hst andi ng t he l abel  i t  bear s 
or  subsequent  act i ons t aken by t he c i r cui t  cour t .  

I d. ,  ¶2,  ¶19.   

¶30 Har der  t her ef or e does t hr ee t hi ngs.   Fi r st ,  i t  t i es 

t he det er mi nat i on of  whet her  a c i r cui t  cour t  i nt ends a document  

t o be f i nal  t o t he quest i on of  whet her  t hat  document  di sposes of  

al l  t he subst ant i ve i ssues i n l i t i gat i on as t o one or  mor e 

par t i es. 9  Second,  i t  est abl i shes t hat  a document  cont ai ni ng 

expl i c i t  l anguage di smi ssi ng an ent i r e mat t er  as t o one or  mor e 

                                                 
9 I t  i s  wor t h not i ng her e t hat  t he ef f ect  of  Har der ' s 

hol di ng i s t o di spense wi t h t he " i nt ent "  par t  of  t he f i nal i t y 
t est .   Under  Har der  di sposi ng of  al l  subst ant i ve i ssues wi t h 
r espect  t o a par t y i ndi cat es t hat  t he c i r cui t  cour t  i nt ended t he 
document  t o be f i nal  as a mat t er  of  l aw.   274 Wi s.  2d 324,  ¶2.  
Thus,  an af f i r mat i ve answer  t o t he quest i on of  whet her  an or der  
or  j udgment  di sposes of  t he subst ant i ve i ssues wi t h r espect  t o 
one or  mor e par t i es ent ai l s a negat i ve answer  t o t he quest i on of  
whet her  t he c i r cui t  cour t  cont empl at ed t hat  t her e woul d be a 
subsequent  document  f r om whi ch appeal  coul d be t aken.   Fur t her ,  
a negat i ve answer  t o t he quest i on of  whet her  an or der  or  
j udgment  di sposes of  t he subst ant i ve i ssues obvi at es t he need t o 
r each t he quest i on of  i nt ent ,  f or  an or der  t hat  f ai l s  t o di spose 
of  t he subst ant i ve i ssues i n a l i t i gat i on wi t h r espect  t o one or  
mor e par t i es cannot  be a f i nal  or der  or  f i nal  j udgment  under  t he 
pl ai n meani ng of  Wi s.  St at .  § 808. 03( 1) .  

The quest i on of  whet her  t he document  i s f i nal  as a mat t er  
of  subst ant i ve l aw i nsof ar  as i t  di sposes of  t he ent i r e mat t er  
i n l i t i gat i on as t o one or  mor e of  t he par t i es i s t her ef or e t he 
appr opr i at e f ocus.  Sect i on 808. 03( 1)  def i nes a f i nal  or der  or  
f i nal  j udgment  as one t hat  " di sposes of  t he ent i r e mat t er  i n 
l i t i gat i on as t o one or  mor e of  t he par t i es. "   Whet her  such a 
document  " di sposes of  al l  of  t he c l ai ms br ought  i n t he 
l i t i gat i on as t o one or  mor e of  t he par t i es, "  Har der ,  274 
Wi s.  2d 324,  ¶12,  i s s i mpl y a r ecast i ng of  t he quest i on of  
whet her  t hat  document  " di sposes of  t he ent i r e mat t er  i n 
l i t i gat i on as t o one or  mor e of  t he par t i es"  under  § 808. 03( 1) .  
Har der  t her ef or e ser ves t o r ef ocus our  at t ent i on on t he l anguage 
of  t he st at ut e i t sel f .  
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par t i es di sposes of  t he ent i r e mat t er  as t o t hose par t i es.  

Thi r d,  i t  demonst r at es t hat  nei t her  t he l abel  of  a document  nor  

t he subsequent  act i ons t aken by t he c i r cui t  cour t  i s  di sposi t i ve 

of  t hat  document ' s f i nal i t y under  § 808. 03( 1) .  

¶31 Thus,  under  Har der ,  a memor andum deci s i on t hat  

expl i c i t l y  di smi sses t he ent i r e mat t er  i n l i t i gat i on as t o one 

or  mor e par t i es,  di sposes of  t hat  mat t er .   Fur t her ,  wher e a 

memor andum deci s i on di sposes of  t he ent i r e mat t er  as t o one or  

mor e par t i es,  as a mat t er  of  l aw t he ci r cui t  cour t  i nt ends t hat  

memor andum deci s i on t o be a f i nal  or der  or  j udgment  f or  t he 

pur pose of  appeal .   I t  t her ef or e const i t ut es a f i nal  or der  or  

j udgment  under  § 808. 03( 1) .  

¶32 The cour t  of  appeal s det er mi ned t hat  because t he Apr i l  

25 Memor andum Deci s i on " deci ded"  t hat  I l l i noi s Far mer s was 

ent i t l ed t o summar y j udgment ,  i t  di sposed of  t he ent i r e mat t er  

i n l i t i gat i on as t o I l l i noi s Far mer s.   Wambol t  v .  West  Bend Mut .  

I ns.  Co. ,  No.  2005AP1874,  unpubl i shed or der ,  ¶3 ( Wi s.  Ct .  App.  

Dec.  9,  2005) .   However ,  t he cour t  of  appeal s mi sconst r ued our  

hol di ng i n Har der .   Rat her  t han f ocusi ng on what  i t  t akes f or  a 

document  t o " di spose of  t he ent i r e mat t er  i n l i t i gat i on as t o 

one or  mor e par t i es, "  i t  f ocused on Har der ' s use of  " deci de"  i n 

t he f ol l owi ng di scussi on:   

when a c i r cui t  cour t  ent er s an or der  or  a j udgment  
t hat  deci des al l  subst ant i ve i ssues as t o one or  mor e 
par t i es,  as a mat t er  of  l aw,  t he c i r cui t  cour t  
i nt ended t hat  t o be t he f i nal  document  f or  pur poses of  
appeal ,  not wi t hst andi ng subsequent  act i ons by t he 
c i r cui t  cour t  or  t he l abel  t he document  bear s.  
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Har der ,  274 Wi s.  2d 324,  ¶15 ( emphasi s added) .   The cour t  of  

appeal s r easoned t hat  t he Apr i l  25 Memor andum Deci s i on had 

" deci ded al l  subst ant i ve i ssues as t o I l l i noi s Far mer s"  and t hat  

i t  was t her ef or e a f i nal  or der  under  § 808. 03( 1) .   Wambol t ,  

unpubl i shed or der ,  ¶3.  

¶33 The cour t  of  appeal s '  r at i onal e seems t o be t hat  

because t he ci r cui t  cour t  engaged i n l egal  r easoni ng and r eached 

a concl usi on about  t he l aw i n i t s Apr i l  25 Memor andum Deci s i on,  

i t  " deci ded"  al l  subst ant i ve i ssues as t o I l l i noi s Far mer s. 10 

Thi s,  however ,  mi si nt er pr et s Har der .   To t he ext ent  t hat  Har der  

can be r ead t o mean t hat  a memor andum deci s i on t hat  engages i n 

l egal  r easoni ng and r eaches concl usi ons of  l aw i s t ant amount  t o 

" di spos[ i ng]  of  t he ent i r e mat t er  i n l i t i gat i on as t o one or  

mor e of  t he par t i es, "  we t ake t hi s oppor t uni t y t o c l ar i f y our  

di scussi on i n Har der .   

                                                 
10 Our  deci s i on her e moves away f r om t he l anguage i n Har der  

t hat  f ocuses on whet her  a document  has di sposed of  al l  of  t he 
" subst ant i ve i ssues"  i n l i t i gat i on.   I t  i s  cer t ai nl y t he case 
wher e subst ant i ve i ssues r emai n,  a document  di smi ssi ng or  
adj udgi ng onl y par t  of  t he act i on cannot  const i t ut e a f i nal  
or der  or  f i nal  j udgment  f or  pur pose of  appeal  under  § 808. 03( 1) .  
However ,  t he appr opr i at e f ocus i n det er mi ni ng whet her  t he 
document  i s f i nal  i s  t he l anguage of  t he st at ut e:  whet her  i t  
" di sposes of  t he ent i r e mat t er  i n l i t i gat i on as t o one or  mor e 
par t i es. "  
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¶34 The or der  f or  j udgment  i n Har der  di d not  cont ai n l egal  

r easoni ng t hat  l ed t o a l egal  concl usi on. 11  Rat her ,  i t  s i mpl y 

and expl i c i t l y  di smi ssed al l  of  t he causes of  act i on i n t he 

case.   Thi s cont r ast s wi t h t he Apr i l  25 Memor andum Deci s i on i n 

t he pr esent  case,  whi ch expl ai ns t he cour t ' s  l egal  r easoni ng and 

l egal  concl usi on,  but  does not  expl i c i t l y  di smi ss or  adj udge t he 

case agai nst  I l l i noi s Far mer s.   The sense i n whi ch t he or der  f or  

j udgment  " deci ded"  t he case i n Har der  i s t her ef or e di f f er ent  

t han t he sense i n whi ch t he Memor andum Deci s i on deci des t he 

pr esent  case.   " Deci di ng"  a case i n t he sense of  mer el y 

anal yzi ng l egal  i ssues and r esol v i ng quest i ons of  l aw does not  

di spose of  an ent i r e mat t er  i n l i t i gat i on as t o one or  mor e 

par t i es.   Rat her ,  consi st ent  wi t h Wi s.  St at .  § 808. 03( 1) ,  t he 

c i r cui t  cour t  must  act  by expl i ci t l y  di smi ssi ng or  adj udgi ng t he 

ent i r e mat t er  i n l i t i gat i on as t o one or  mor e par t i es. 12 

¶35 The Apr i l  25 Memor andum Deci s i on al so does not  

const i t ut e an " unequi vocal  or der  t o di smi ss al l  of  t he c l ai ms, "  

Har der ,  274 Wi s.  2d 324,  ¶17,  as t o I l l i noi s Far mer s;  i t  

                                                 
11 Not e t hat  whet her  a document  cont ai ns l egal  r easoni ng i s 

not  t he cr uci al  quest i on i n det er mi ni ng whet her  t hat  document  
di sposes of  t he ent i r e mat t er  i n l i t i gat i on as t o one or  mor e 
par t i es.   Rat her ,  what  mat t er s i s whet her  t he document  cont ai ns 
expl i c i t  l anguage di smi ssi ng or  adj udgi ng t he ent i r e mat t er  i n 
l i t i gat i on as t o one or  mor e par t i es.  

12 We use " adj udgi ng"  her e t o cover  cases i n whi ch i t  i s  a 
j udgment  t hat  di sposes of  t he mat t er .  For  exampl e,  document s 
di sposi ng of  a mat t er  i n f avor  of  t he par t y br i ngi ng t he act i on 
wi l l  of t en st at e " i t  i s  adj udged t hat  .  .  .  . "   I n or der  t o be a 
f i nal  j udgment  f or  pur pose of  appeal  under  § 808. 03( 1) ,  such a 
document  wi l l  r equi r e t hat  or  s i mi l ar  expl i c i t  l anguage 
adj udgi ng t he mat t er .  
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cont ai ns no l anguage di smi ssi ng or  adj udgi ng t he Wambol t s '  

c l ai ms.   Fur t her ,  i n cont r ast  wi t h Har der ,  wher e t he onl y 

r emai ni ng t ask af t er  t he c i r cui t  cour t  i ssued t he or der  f or  

j udgment  was a det er mi nat i on of  cost s,  her e t her e r emai ned an 

i mpor t ant  t ask af t er  t he c i r cui t  cour t  ent er ed t he Apr i l  25 

Memor andum Deci s i on,  namel y,  t o act ual l y di spose of  t he case by 

di smi ssi ng or  adj udgi ng i t . 13  Thus,  t he f i nal  or der  i n Har der  i s 

di st i nct  f r om t he Memor andum Deci s i on i n t hi s case,  and Har der  

does not  suppor t  t he concl usi on t hat  t he Memor andum Deci s i on was 

a f i nal  document  f or  pur poses of  appeal .  Rat her ,  Har der  

est abl i shes t hat  f or  an or der  t o di spose of  an ent i r e mat t er  i n 

l i t i gat i on as t o one or  mor e def endant s,  i t  must  cont ai n 

                                                 
13 I l l i noi s Far mer s ar gues t hat  because onl y di smi ssal  

f ol l ows f r om gr ant i ng summar y j udgment ,  t he c i r cui t  cour t ' s  
deci s i on " di sposed"  of  al l  subst ant i ve i ssues,  and t her ef or e 
const i t ut es a f i nal  or der .   Thi s i s i ncor r ect  f or  t he same 
r eason t hat  t he cour t  of  appeal s '  r easoni ng i s i ncor r ect :  
" deci di ng"  i n t he sense of  memor i al i z i ng l egal  r easoni ng i s not  
t he f unct i onal  equi val ent  of  " di sposi ng"  of  t he case,  whi ch 
r equi r es an expl i c i t  st at ement  di smi ssi ng or  adj udgi ng an ent i r e 
mat t er  i n l i t i gat i on as t o one or  mor e par t i es.    
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expl i c i t  l anguage di smi ssi ng or  adj udgi ng t he ent i r e mat t er  as 

t o one or  mor e par t i es. 14 

¶36 Focusi ng on Har der ' s use of  " di spose"  r at her  t han 

" deci de"  not  onl y compor t s wi t h t he l anguage of  § 808. 03( 1) ,  but  

al so i s consi st ent  wi t h t hi s st at e' s j ur i spr udence r egar di ng 

f i nal  or der s and j udgment s.   We have consi st ent l y ar t i cul at ed 

                                                 
14 I l l i noi s Far mer s ar gues t hat  t he v i ew t hat  a f i nal  or der  

must  cont ai n expl i c i t  l anguage of  di smi ssal  conf l i c t s wi t h t he 
cour t  of  appeal s'  deci s i on i n Cont ar di  v.  Amer i can Fami l y Mut ual  
I ns.  Co. ,  2004 WI  App 104,  273 Wi s.  2d 509,  680 N. W. 2d 828.  
Cont ar di  i nvol ved a " Deci s i on and Or der "  t hat  st at ed " t he 
def endant ' s mot i on f or  summar y j udgment  i s gr ant ed. "   I d. ,  ¶3 
( emphasi s i n or i gi nal ) .   The cour t  of  appeal s det er mi ned t hat  
because t he wor ds of  t he document  do not  i ndi cat e t hat  t he 
c i r cui t  cour t  i nt ended t o ent er  anot her  document ,  t he " Deci s i on 
and Or der "  const i t ut ed a f i nal  or der  f or  pur pose of  appeal .  I d.  
¶9.   Cont ar di ,  however ,  ant edat es Har der ,  accor di ng t o whi ch 
cour t s i nf er  i nt ent  f r om whet her  a document  di sposes of  t he 
ent i r e mat t er  i n l i t i gat i on as t o one or  mor e par t i es.   Under  
Har der  and t he pr esent  case,  l anguage t hat  mer el y gr ant s a 
mot i on f or  summar y j udgment  does not  suf f i ce t o di spose of  an 
ent i r e mat t er  i n l i t i gat i on.  
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t he t est  f or  a document ' s f i nal i t y i n t er ms of  " di spose"  r at her  

t han " deci de. " 15  

¶37 Addi t i onal  sour ces suppor t  t hi s di st i nct i on.   A 

comment at or  on Wi sconsi n appel l at e pr act i ce of f er s t he f ol l owi ng 

gui dance:  

[ P] r act i t i oner s ar e wel l  advi sed t o heed t he r ul es 
l i mi t i ng appeal s  t o or der s and j udgment s and wor k wi t h 
t he c i r cui t  cour t  t o ensur e t hat  t he act i on or  speci al  
pr oceedi ng r ecei ves a f i nal  di sposi t i on by an or der  or  
j udgment  t hat  i s  c l ear l y r ecogni zabl e as such.  
At t or neys shoul d not  at t empt  t o const r ue deci s i ons as 
or der s or  j udgment s.  

Mi chael  S.  Hef f er nan,  Appel l at e Pr act i ce and Pr ocedur e i n 

Wi sconsi n,  § 4. 2 ( 4t h ed.  2006) .   Si mi l ar l y,  anot her  comment at or  

on Wi sconsi n pr act i ce advi ses t hat  a " memor andum deci s i on may 

set  f or t h [ t he cour t ' s ]  f i ndi ngs of  f act  and concl usi ons of  l aw.  

However ,  unl ess t he cour t  speci f i cal l y or der s or  adj udges a 

par t i cul ar  mat t er ,  t he memor andum deci s i on i s s i mpl y a 

                                                 
15 See,  e. g. ,  Shuput  v.  Lauer ,  109 Wi s.  2d 164,  172,  325 

N. W. 2d 321 ( 1982)  ( " t he j udgment  of  f or ecl osur e and sal e 
det er mi nes t he r i ght s of  t he par t i es and di sposes of  t he ent i r e 
mat t er  i n l i t i gat i on" ) ;  Bear ns v.  Dep' t  of  I ndust r y,  Labor  & 
Human Rel at i ons,  102 Wi s.  2d 70,  78,  306 N. W. 2d 22 ( 1981)  ( " We 
bel i eve t hose cases wer e pr oper l y appeal abl e as of  r i ght  because 
i n each t he di sposi t i on i n t he t r i al  cour t  di sposed of  t he 
ent i r e mat t er  i n l i t i gat i on. " ) ;  St at e v.  Rabe,  96 Wi s.  2d 48,  
56,  291 N. W. 2d 809 ( 1980)  ( " Or der s whi ch ' [ di spose]  of  t he 
ent i r e mat t er  i n l i t i gat i on'  ar e appeal abl e by r i ght ;  al l  ot her  
or der s ar e appeal abl e onl y by per mi ssi on. "  ( br acket s i n 
or i gi nal ) ) ;  Leske v.  Leske,  185 Wi s.  2d 628,  633,  517 N. W. 2d 538 
( Ct .  App.  1994)  ( " t he pendency of  a c l ai m f or  at t or ney' s f ees 
under  a speci f i c f ee- shi f t i ng st at ut e does not  r ender  a j udgment  
or  or der  nonf i nal ,  pr ovi ded t hat  t he j udgment  or  or der  di sposes 
of  al l  of  t he subst ant i ve causes of  act i on bet ween t he 
par t i es" ) .  See al so Radof f  v.  Red Owl  St or es,  I nc. ,  109 
Wi s.  2d 490,  494,  326 N. W. 2d 240 ( 1982) ) .   
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memor i al i zat i on of  t he cour t ' s  r easoni ng. "   R.  Geor ge Bur net t ,  

et  al . ,  Wi sconsi n Tr i al  Pr act i ce,  § 15. 14 ( 1999) .   

¶38 The Appel l at e Pr act i ce Sect i on of  t he St at e Bar  of  

Wi sconsi n f ur t her  c l ar i f i es t hi s di st i nct i on i n i t s ami cus 

br i ef .   I t  not es t hat  a j udge may vi ew memor andum deci s i ons 

mer el y " as expr essi ng hi s or  her  r easons f or  a par t i cul ar  or der ,  

r at her  t han bei ng t he or der  i t sel f . "  I t  war ns t hat  f ocusi ng on 

whet her  al l  subst ant i ve i ssues have been deci ded " mi ght  r esul t  

i n an up- t i ck i n l at e- f i l ed appeal s and col l at er al  l i t i gat i on 

over  whet her  t he t i me t o appeal  began. "  

¶39 Thus,  i n or der  t o " di spose"  of  t he mat t er  under  

§ 808. 03( 1) ,  a memor andum deci s i on must  cont ai n an expl i c i t  

st at ement  ei t her  di smi ssi ng t he ent i r e mat t er  i n l i t i gat i on or  

adj udgi ng t he ent i r e mat t er  i n l i t i gat i on as t o one or  mor e 

par t i es.   Thi s concl usi on i s consi st ent  wi t h our  deci s i on i n 

Har der ,  whi ch was based upon an or der  expl i c i t l y  di smi ssi ng t he 

ent i r e mat t er  i n l i t i gat i on as t o sever al  par t i es. 16  Fur t her ,  

Wi sconsi n j ur i spr udence has consi st ent l y f ocused on whet her  a 

document  " di sposes"  of  a mat t er ——r at her  t han whet her  i t  

" deci des"  a mat t er ——i n det er mi ni ng whet her  t hat  document  i s a 

f i nal  or der  or  f i nal  j udgment  wi t hi n t he meani ng of  § 808. 03( 1) .  

Fi nal l y,  t hi s i s t he v i ew t hat  compor t s wi t h t he sour ces t hat  

di scuss Wi sconsi n t r i al  and appel l at e pr act i ce.    

                                                 
16 The f ocus of  our  di scussi on i s on f i nal  or der s and 

j udgment s t hat  may be appeal ed as a mat t er  of  r i ght .  
Wi s.  St at .  § 808. 03( 1) .  Non- f i nal  or der s and j udgment s ar e 
appeal abl e onl y by per mi ssi on of  t he cour t .  
Wi s.  St at .  § 808. 03( 2) .  
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¶40 Because t he Apr i l  25,  2005,  Memor andum Deci s i on does 

not  cont ai n an expl i c i t  st at ement  di smi ssi ng or  adj udgi ng t he 

ent i r e mat t er  i n l i t i gat i on as t o one or  mor e par t i es,  i t  i s  not  

a f i nal  or der  or  f i nal  j udgment  wi t hi n t he meani ng of  

§ 808. 03( 1) .   Rat her ,  t he June 6,  2005,  or der ,  whi ch does 

cont ai n an expl i c i t  st at ement  di smi ssi ng t he ent i r e mat t er  

agai nst  I l l i noi s Far mer s,  i s  t he f i nal ,  appeal abl e or der .   The 

Wambol t s '  not i ce of  appeal  was t her ef or e t i mel y f i l ed,  and t he 

cour t  of  appeal s has j ur i sdi ct i on.  

V 

¶41 Al t hough we have addr essed under  what  c i r cumst ances a 

memor andum deci s i on can become a f i nal  or der  or  j udgment  f or  

pur poses of  § 808. 03( 1) ,  we ar e mi ndf ul  t hat  quest i ons r egar di ng 

what  const i t ut es f i nal i t y may l i nger ,  and i n ot her  cont ext s,  may 

abound.   I n numer ous cases,  t he f i nal i t y quest i ons cont i nue t o 

ar i se despi t e our  past  ef f or t s t o pr ovi de cer t ai nt y. 17  Thi s i s 

unaccept abl e i n our  syst em wher e t he det er mi nat i on of  f i nal i t y  

i s t he l ynchpi n f or  j ur i sdi ct i on on appeal .  

¶42 We al l  agr ee t hat  t he r ul es f or  appel l at e pr ocedur e 

shoul d be cl ear .   We nod our  col l ect i ve heads i n af f i r mi ng t hat  

t he r ul es shoul d not  ser ve as t r aps f or  t he unwar y.   But  why,  we 

ask,  do t he unwar y cont i nue t o be t r apped?   

¶43 We have at t empt ed t o r esol ve t hi s di l emma i n t he past  

by encour agi ng and ur gi ng t hat  t her e be cl ear  st at ement s of  

f i nal i t y on t he f ace of  t he document .  I n Radof f  we encour aged 

                                                 
17 See not e 6,  supr a.   
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t he use of  a c l ear  st at ement  of  f i nal i t y by her al di ng t he wi sdom 

of  t he pr act i ce:  " I t  may be wi se f or  t he l ast  document  t o 

i ndi cat e on i t s f ace t hat  f or  pur poses of  appeal  i t  i s  t he f i nal  

or der  or  j udgment  and t hat  no subsequent  document  i s  

cont empl at ed. "  109 Wi s.  2d at  494.   Mor e r ecent l y i n Har der  we 

f ocused on t he desi r abi l i t y  of  t he pr act i ce:  " Accor di ngl y,  we 

st r ess agai n t he desi r abi l i t y  of  dr af t i ng t he f i nal  document ——be 

i t  an or der  or  j udgment ——t o speci f i cal l y st at e t hat  i t  i s  

i nt ended t o be t he f i nal  document  i n t he l i t i gat i on f or  pur poses 

of  appeal . "  274 Wi s.  2d 324,  ¶18.  See al so Hef f er nan,  Appel l at e 

Pr act i ce,  § 4. 15.  

¶44 Our  advi ce r egar di ng cl ar i t y has not  had t he desi r ed 

ef f ect ,  and t her e i s no r eason t o t hi nk t hat  s i mpl y r ei t er at i ng 

i t  her e wi l l  r esol ve t he conf usi on.  Goi ng f or war d,  we t her ef or e 

wi l l  r equi r e t hat  f i nal  or der s and f i nal  j udgment s st at e t hat  

t hey ar e f i nal  f or  pur poses of  appeal . 18  

                                                 
18 The f eder al  syst em addr esses t he need f or  c l ar i t y wi t h 

r espect  t o f i nal i t y by r equi r i ng t hat  cour t s ent er  a separ at e 
document  const i t ut i ng f i nal  j udgment .  Fed.  R.  Ci v.  P.  58 ( 2006) ;  
Fed.  R.  App.  P.  4( a) ( 7) ,  4( b) ( 6)  ( 2006) .  I n i t s ami cus br i ef  i n 
t hi s case,  t he Appel l at e Pr act i ce Sect i on of  t he St at e Bar  of  
Wi sconsi n suggest s such a " separ at e t r i gger "  r ul e f or  Wi sconsi n.  
Whi l e a separ at e document  woul d pr ovi de cl ar i t y,  t he f eder al  
r ul e has al so pr esent ed some chal l enges.  See Dani el  S.  Tomson,  
Not e,  Rul e 58' s  Di r t y Li t t l e Secr et :  The Pr obl emat i c Lack of  
Uni f or m Enf or cement  of  Feder al  Rul e of  Ci v i l  Pr ocedur e 58 wi t hi n 
t he Feder al  Cour t  Syst em,  36 Val .  U.  L.  Rev.  767 ( Summer  2002) .   
Unl ess and unt i l  our  cur r ent  r ul es ar e modi f i ed,  t he r equi r ement  
of  t he st at ement  on f i nal i t y whi ch we embr ace above pr ovi des 
addi t i onal  c l ar i t y wi t hi n our  exi st i ng appel l at e pr ocedur es.  
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¶45 A document  does not  f ul f i l l  t hi s r equi r ement  wi t h a 

par t i cul ar  phr ase or  magi c wor ds.   Rat her ,  t he document  must  

s i mpl y make cl ear ,  wi t h a st at ement  on i t s f ace,  t hat  i t  i s  t he 

document  f r om whi ch appeal  may f ol l ow as a mat t er  of  r i ght  under  

§ 808. 03( 1) .   

¶46 We ant i c i pat e t hat  t her e may be f i nal  or der s and 

j udgment s t hat  ar guabl y di spose of  t he ent i r e mat t er  i n 

l i t i gat i on as t o one or  mor e of  t he par t i es,  but  whi ch do not  

cont ai n a c l ear  st at ement  t hat  t hey ar e t he document s f r om whi ch 

appeal  of  r i ght  may f ol l ow. 19  I n such cases,  t he appr opr i at e 

cour se i s t o l i ber al l y const r ue document s i n f avor  of  t i mel y 

appeal s. 20  That  i s,  absent  expl i c i t  l anguage t hat  t he document  

i s i nt ended t o be t he f i nal  or der  or  f i nal  j udgment  f or  pur poses  

of  appeal ,  appel l at e cour t s shoul d l i ber al l y const r ue 

ambi gui t i es t o pr eser ve t he r i ght  of  appeal .   

                                                 
19 Li kewi se t her e may be cases i n whi ch a document  st at es 

t hat  i t  i s  f i nal  f or  pur poses of  appeal  under  § 808. 03( 1) ,  but  
does not  act ual l y " di spose of  t he ent i r e mat t er  i n l i t i gat i on as 
t o one or  mor e of  t he par t i es"  as r equi r ed by § 808. 03( 1) .  Such 
a document  cannot  be a f i nal  or der  or  f i nal  j udgment  under  t he 
pl ai n l anguage of  t he st at ut e.  Ci r cui t  cour t s shoul d t her ef or e 
be mi ndf ul  of  whet her  a document  st at i ng t hat  i t  i s  f i nal  f or  
pur poses of  appeal  does i n f act  di spose of  t he ent i r e mat t er  i n 
l i t i gat i on as t o one or  mor e par t i es.  

20 See Soquet  v.  Soquet ,  117 Wi s.  2d 553,  560,  345 
N. W. 2d 401 ( 1984) ,  whi ch st at es t hat  " [ t ] he gener al  r ul e i s t hat  
' [ s ] t at ut es gi v i ng t he r i ght  of  appeal  ar e l i ber al l y const r ued,  
and an i nt er pr et at i on whi ch wi l l  wor k a f or f ei t ur e of  t hat  r i ght  
i s  not  f avor ed. ' "  ( quot i ng 3 Sut her l and St at ut or y Const r uct i on 
§ 67. 08 ( 1974) ) ;  Nor man J.  Si nger ,  St at ut es and St at ut or y 
Const r uct i on ( 6t h Ed.  2003) ,  § 67. 10.  
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¶47 Such a l i ber al  const r uct i on pl aces an i mpet us f or  

c l ar i t y on t he pr evai l i ng par t y.   I t  wi l l  want  t o avoi d 

ext endi ng t he t i me f or  appeal .   Rat her ,  t he i nt er est s of  t he 

pr evai l i ng par t y wi l l  be f ur t her ed i f  t he document  cont ai ns 

expl i c i t  l anguage r egar di ng f i nal i t y f or  pur poses of  appeal  and 

t hus  begi ns t he r unni ng of  t he c l ock f or  f i l i ng not i ce of  

appeal  under  § 808. 04( 1) .   As not ed i n Har der ,  however ,  t he 

per son aggr i eved by t he f i nal  or der  or  j udgment  may have an even 

l ar ger  i ncent i ve t o i ncl ude such an expl i c i t  st at ement  i n t he 

document .   I n t he f ace of  uncer t ai nt y,  t he t i me t o appeal  may 

begi n t o r un and t he r i ght  t o appeal  may be l ost .   Har der ,  274 

Wi s.  2d 324,  ¶18.  

¶48 The cl ar i t y pr ov i ded by r equi r i ng t hat  a f i nal  or der  

cont ai n expl i c i t  l anguage di smi ssi ng or  adj udgi ng t he ent i r e 

mat t er  i n l i t i gat i on as t o one or  mor e par t i es shoul d f or est al l  

s i t uat i ons such as t he one i n t he pr esent  case.   The Wambol t s 

j ust i f i abl y bel i eved t hat  a memor andum deci s i on di d not  

const i t ut e a f i nal ,  appeal abl e or der  or  j udgment .  Thi s l ed t o 

t hei r  May 26,  2005,  l et t er  t o t he c i r cui t  cour t  r equest i ng 

c l ar i f i cat i on about  t he Apr i l  25,  2005,  Memor andum Deci s i on.  

Wi t h t he r equi r ement  t hat  a f i nal  document  st at e t hat  i t  i s  

f i nal  f or  pur pose of  appeal ,  l i t i gant s wi l l  need l ook onl y t o 

t he f ace of  t he document .  

¶49 The deci s i on whet her  t o appl y  a new r ul e of  l aw 

pr ospect i vel y i s a mat t er  of  pol i cy.   St at e v.  Pi cot t e,  2003 WI  

42,  ¶45,  261 Wi s.  2d 249,  661 N. W. 2d 381.   The new r equi r ement  

of  a c l ear  st at ement  on t he f ace of  a document  st at i ng t hat  i t  
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i s t he f i nal  document  f r om whi ch appeal  may f ol l ow under  

Wi s.  St at .  § 808. 03( 1)  i s an ef f or t  t o br i ng c l ar i t y t o t he 

quest i on of  when t he cl ock f or  f i l i ng appeal s begi ns t o r un.  

However ,  because i mpl ement i ng t he new r equi r ement  f or  cases i n 

whi ch f i nal  or der s or  j udgment s have al r eady been ent er ed woul d 

cause mor e conf usi on t han cl ar i t y,  pol i cy r equi r es t hat  t he new 

r ul e appl y pur el y pr ospect i vel y.   I t  wi l l  not  appl y t o cases f or  

whi ch a f i nal  or der  or  f i nal  j udgment  has al r eady been ent er ed,  

because t o do so may t r ansf or m what  pr evi ousl y was t hought  t o be 

f i nal  i nt o a non- f i nal  or der  or  j udgment .  Rat her ,  t he 

r equi r ement  wi l l  begi n f or  f i nal  or der s and f i nal  j udgment s 

ent er ed af t er  Sept ember  1,  2007. 21 

VI  

¶50 I n sum,  we det er mi ne t hat  because t he ci r cui t  cour t ' s  

memor andum deci s i on di d not  cont ai n an expl i c i t  st at ement  ei t her  

di smi ssi ng t he ent i r e mat t er  i n l i t i gat i on or  adj udgi ng t he 

ent i r e mat t er  i n l i t i gat i on as t o one or  mor e par t i es,  i t  di d 

                                                 
21 Cour t s may appl y a new r ul e of  l aw " pr ospect i vel y"  i n 

di f f er ent  ways.  See Thomas E.  Fai r chi l d,  Li mi t at i on of  New 
Judge- Made Law t o Pr ospect i ve Ef f ect  Onl y:  " Pr ospect i ve 
Over r ul i ng"  or  " Sunbur st i ng" ,  51 Mar q.  L.  Rev.  254,  258- 67 
( 1967- 68) .  For  exampl e,  t he new r ul e may be appl i ed onl y t o 
f ut ur e event s,  and not  t o t he case i n whi ch t he r ul e i s 
announced.  See i d.  at  255.   I t  may al so be appl i ed t o t he case 
i n whi ch t he r ul e i s announced,  and t o f ut ur e event s,  but  not  t o 
conduct  t hat  has al r eady occur r ed.   Har mann v.  Hadl ey,  128 
Wi s.  2d 371,  378,  382 N. W. 2d 673 ( 1986) .   I t  may al so be appl i ed 
t o some f ut ur e dat e,  as i s t he case her e.  See Fai r chi l d,  
Li mi t at i on of  New Judge- Made Law,  at  262;  Wi del l  v.  Hol y Tr i ni t y 
Cat hol i c Chur ch,  19 Wi s.  2d 648,  657,  121 N. W. 2d 249 ( 1963) .  
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not  const i t ut e a f i nal  or der  or  j udgment  f r om whi ch an appeal  

may f ol l ow under  § 808. 03( 1) .   Thus,  we concl ude t hat  t he 

Wambol t s '  appeal  was t i mel y f i l ed,  and t hat  t he cour t  of  appeal s 

has j ur i sdi ct i on.  We t her ef or e r ever se t he cour t  of  appeal s.  I n 

or der  t o f ur t her  l i mi t  t he conf usi on r egar di ng what  document s 

ar e f i nal  or der s or  j udgment s f or  t he pur pose of  appeal ,  we 

wi l l ,  commenci ng Sept ember  1,  2007,  r equi r e a st at ement  on t he 

f ace of  a document  t hat  i t  i s  f i nal  f or  t he pur pose of  appeal .  

Absent  such a st at ement ,  appel l at e cour t s shoul d l i ber al l y 

const r ue ambi gui t i es t o pr eser ve t he r i ght  of  appeal .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.   
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