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No. 2005AP1874
(L.C. No. 2003CV3)

STATE OF W SCONSI N ) I N SUPREME COURT

Ki nberly Wanbolt and Wade Wanbol t,

Plaintiffs-Appellants-Petitioners,

V.
FI LED
West Bend Mutual I nsurance Co., Chong Ae Jones
and Anmerican Fam |y Mitual Insurance Co., MAR 21, 2007
Def endant s, A. John Voel ker
Acting O erk of Suprene
Court

[llinois Farmers | nsurance Co.,

Def endant - Respondent .

REVI EW of a decision of the Court of Appeals. Reversed.

M1 ANN WALSH BRADLEY, J. This is a review of an
unpubl i shed court of appeals' decision and order dismssing for
lack of jurisdiction an appeal of a June 6, 2005, order

of the Gircuit Court for Burnett County.! The court of appeals

! See Wambolt v. West Bend Miut. Ins. Co., No. 2005AP1874,
unpubl i shed order (Ws. . App. Dec. 9, 2005)(dismssing for
| ack of jurisdiction an appeal of an order of the Circuit Court
for Burnett County, M chael J. Gabl eman, Judge).
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determned that the June 6 order was not an appeal able order
pursuant to Ws. Stat. § 808.03(1) (2003-04).% Rat her, it
concluded that a "Menorandum Decision" entered by the circuit
court on April 25, 2005, granting Illinois Farners' notion for
summary judgnent was the final docunent for purposes of appeal
Because the Wanbolts' notice of appeal was filed 79 days after
the April 25 Menorandum Decision, the court of appeals dism ssed
the appeal for lack of jurisdiction because it was untinely.

12 The Wanbolts contend that the court of appeals erred
in determning that the Menorandum Decision entered by the
circuit court constitutes a "final order” or "final judgnent"
within the neaning of § 808.03(1). They assert that their
notice of appeal was tinely filed, and that the court of appeals
therefore has jurisdiction over their appeal.

13 W determne that because the circuit court's
Menor andum Deci sion did not contain an explicit statenment either
dismssing the entire matter in litigation or adjudging the
entire matter in litigation as to one or nore parties, it did
not constitute a final order or judgnent from which an appea
may follow under § 808.03(1). Thus, we conclude that the
Wanbol ts' appeal was tinely filed, and that the court of appeals
has jurisdiction. W therefore reverse the court of appeals.

14 In order to further limt the confusion regardi ng what

docunents are final orders or judgnents for the purpose of

2 All references to the Wsconsin Statutes are to the 2003-
04 version unl ess otherw se not ed.
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appeal, we wll, comencing Septenber 1, 2007, require a
statenment on the face of a docunent that it is final for the
purpose of appeal.® Absent such a statenent, appellate courts
should liberally construe anbiguities to preserve the right of
appeal .
I

15 The procedural facts of this case are not in dispute.
The case arises out of the Wanbolts' claim for underinsured
nmotori st coverage against three insurance conpanies: Illinois
Farmers, Anerican Famly Mitual Insurance Conpany ("American
Fam ly"), and West Bend Miutual Insurance Conpany ("Wst Bend").
In March 2004, Illinois Farmers noved for sunmary judgnent or,
in the alternative, for a declaration that 1its coverage
obligation is subordinate to the obligations of Anmerican Famly
and West Bend. In response, the Wanbolts filed a nmenorandum of
| aw opposing Illinois Farners' notion.

16 I n August 2004, the circuit court filed a Menorandum

Decision on Mtions for Summary Judgnent in which it denied

® Tyler v. The RiverBank, also released today, sets forth
the same requirenment, conmencing Septenber 1, 2007, that there
be a statenent on the face of a docunent that it is the final
docunent for purposes of appeal under Ws. Stat. § 808.03(1).
2007 W__ , Y25, = Ws. 2d __ , _ Nw2d ___
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ll1linois Farnmers' notion for summary judgment.? [llinois Farmers
noved the circuit court for reconsideration of the decision
denying its notion for summary judgnent. A hearing on the
notion for reconsideration took place in January 2005.

17 On April 25, 2005, the circuit court issued a
"Menor andum Deci sion” on reconsideration of Illinois Farners'
nmotion for summary judgnent. In that decision, the court
granted Illinois Farners' notion for summary judgnent. | t
determ ned that under the relevant law, the Wanbolts "have no
viable claim as to Illinois Farners." It then stated that
"[a] ccordingly, the Mtion for Sunmary Judgnent filed on behalf
of Illinois Farmers |Insurance Conpany is granted.”

18 Three days later, Illinois Farnmers served the Wanbolts
with a notice of entry of order, which stated that "an Oder
granting summary judgnment in favor of defendant Illinois Farners
| nsurance Conpany was entered on April 25, 2005." A copy of the
circuit court's April 25 Menorandum Deci sion was attached to the
noti ce.

19 On May 9, 2005, the Wanbolts filed a notion for
reconsideration of the April 25 Menorandum Decision, and

requested a hearing on that notion. On May 26, 2005, the

* Following the August 2004 decision, the Wanbolts settled
their claim with Anerican Famly, and Anerican Famly was
di sm ssed from the case. West Bend noved for partial summary
judgnment on the issue of coverage priority in March 2004. The
circuit court granted that notion in its August 2004 "Menorandum
Deci sion on Mdtions for Sunmary Judgnent." The record indicates
that West Bend remains in the case but is not a party to this
revi ew.
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Wanbolts sent a letter by facsimle to the <circuit court
requesting clarification as to whether the Menorandum Deci sion
was intended to be the final judgnent in the case. The letter
advised the court that nenorandum decisions are generally not
appeal abl e orders. It noted that the April 25 Menorandum
Decision did not order the dismssal of Illinois Farners, and
that the Wanbolts therefore believed that the Menorandum
Decision was not an appealable order. The letter also
reiterated the Wanbolts' request for a hearing date on their My
9, 2005, notion for reconsideration. That letter stated as

foll ows:

W have received Your Honor's Menorandum Deci sion,
dated April 25, 2005, which grants the notion for
summary judgnent filed on behalf of Illinois Farners
| nsurance Conpany (Illinois Farners). [11inois
Farmers has filed a "Notice of Entry of Oder,”
thereby inplying a belief that Your Honor's O-der may
be the Final Judgnent for the case. However, the
Menor andum Deci sion does not order the dism ssal of
II'linois Farmers fromthe action.

Cenerally, a trial court's nenorandum decision is not
an appeal abl e order. See Sprangers v. Philippi, 52
Ws. 2d 403, 190 N.W2d 136 (1971). Based on the case
law, and the lack of any I|anguage specifically
dismssing Illinois Farmers, it is ny belief that the
Menorandum Decision is not appealable and that an
addi tional judgment would be required to dispose of
the claim on the nerits. But if the Menorandum
Decision is the Final Judgnment, the deadline for
filing a Notice of Appeal would be June 9, 2005. I
woul d appreciate clarification of Your Honor's intent
in that regard so as to avoid any confusion or
litigation in regard to the status of the Menorandum
Deci si on.
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120 The circuit court issued an order on June 6, 2005,
stating two things. First, it stated that "[i]t is hereby
ordered that the Plaintiff's [My 9, 2005] Motion for
Reconsideration is denied. " Second, it stated that "for the
reasons stated in the Court's Menorandum Decision of April 25
2005, Illinois Farners Insurance Conpany is dismssed fromthis
action."

11 On June 15, 2005, Illinois Farnmers served the Wanbolts
with a second notice of entry of order, to which it attached the
June 6, 2005, order. On July 12, 2005—36 days after the
circuit court's June 6 order, and 79 days after the circuit
court's April 25 Menorandum Decision—the Wanbolts filed a
noti ce of appeal of the circuit court's June 6 order.

12 In a split decision, the court of appeals determ ned
that the April 25 Menorandum Decision was final for the purposes
of appeal wunder Ws. Stat. § 808.03(1). Thus, it determ ned
that the Wanbolts' July 12, 2005, notice of appeal was not
timely filed under Ws. Stat. § 808.04(1).° The court of appeals

> Section 808.04(1) states:

(1) INITIATING AN APPEAL. An appeal to the court of
appeals nmust be initiated wwthin 45 days of entry of a
final judgnment or order appealed from if witten
notice of the entry of a final judgnment or order is
given wwthin 21 days of the final judgnment or order as
provided in s. 806.06(5), or within 90 days of entry
if notice is not given, except as provided in this
section or otherwi se expressly provided by law Tine
limts for seeking review of a nonfinal judgnent or
order are established in s. 809.50.
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therefore concluded that it [lacked jurisdiction, and it
di sm ssed the Wanbol ts' appeal.
[

13 This case presents the issue of whether a nmenorandum
decision may constitute a final order or judgnment from which
appeal may follow under Ws. Stat. 8 808.03(1).

114 Determ ning whether the April 25, 2005, Menorandum
Deci sion constitutes a final order or judgnent for the purposes
of appeal is a question of |aw subject to independent appellate

review. Harder v. Pfitzinger, 2004 W 102, 18, 274 Ws. 2d 324,

682 N. W 2d 398.
11
15 Appeals pursuant to Ws. Stat. 8§ 808.03(1) are a
fundanmental aspect of litigation in this state. Nevert hel ess,
t he question of what constitutes a final order or final judgnent
from which a party may appeal continues to arise. W addressed

the question less than three years ago in Harder, where we held

t hat :
when an order or a judgnent is entered that disposes
of all of the substantive issues in the litigation, as
to one or nore parties, as a matter of law, the
circuit court intended it to be the final docunent for
pur poses of appeal, notw thstanding the |label it bears
or subsequent actions taken by the circuit court.
274 Ws. 2d 324, f2. However, as this ~case and others

denonstrate, despite our best efforts in Harder, uncertainty
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continues.® Qur task, therefore, is to add further clarity in
answering the questions of whether and how a nenorandum deci sion
is a final order or final judgnent wthin the mnmeaning of
§ 808.03(1).

116 We begin our analysis by |looking at the statute. The
right to appeal derives from§ 808.03(1). It provides:

A final judgnment or a final order of a circuit court
may be appealed as a matter of right to the court of
appeal s unl ess otherwi se expressly provided by law. A
final judgnment or final order is a judgnent, order or
di sposition that disposes of the entire matter in
[itigation as to one or nore of the parties, whether
rendered in an action or special proceeding, and that
is one of the follow ng:

(a) Entered in accordance with s. 806.06(1)(b) or
807.11(2).

(b) Recorded in docket entries in ch. 799 cases.

(c) Recorded in docket entries in traffic regulation
cases prosecuted in circuit court if a person

® See e.g., Tyler v. The RiverBank, 2007 W
__ Ws. 2 : NW2d  (released today) (whether a
circuit court's denial of post-trial notions constitutes a final
order for purpose of appeal); VerHaagh v. Farah, No. 2005AP1966,
unpubl i shed order (Ws. C. App. February 27, 2006), petition
for review filed March 29, 2006 (whether parties and circuit
court can agree that a decision is not a final judgnment or order
and whether a circuit court's stay of a sunmary judgnent order
can inmpact whether a docunment constitutes a final order);
Cat hedral Place v. KBS Construction, No. 2006AP1199, unpubli shed
order (Ws. C. App. July 12, 2006), petition for review filed
Aug. 11, 2006 (whether court of appeals has jurisdiction over an
appeal froma circuit court order vacating an arbitration award
regardl ess of whether that order takes an ancillary notion under
advi senment); Sanders v. Sanders, No. 2006AP424, unpublished slip
op. (Ws. C. App. June 7, 2006), petition for review filed July
6, 2006 (questioning which of several orders in probate
proceedi ng constitutes final order for sake of appeal).
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convicted of a violation nay be ordered to pay a
forfeiture.

(d) Recorded in docket entries in nunicipal ordinance
viol ation cases prosecuted in circuit court.

117 The first sentence of the statute circunscribes our
inquiry. It directs that "unless otherw se expressly provided
by law," only a final order or final judgnent nay be appeal ed as
a matter of right. Accordingly, the Wanbolts argue that the
April 25, 2005, Menorandum Decision is not a final order or
final judgnment for purposes of appeal on the ground that
menor andum deci si ons cannot be final orders or final judgnents
under 8 808.03(1) as a matter of |aw

118 Although there are nunerous cases that tackle issues
regardi ng when an order or judgnent is appeal able as a matter of
right, the nunber of cases that address the issue of whether a
menor andum deci sion can be appealed as a nmatter of right is

limted.” The Wambolts rely primarily on two cases in support of

"As we explained in Harder v. Pfitzinger, whether a

docunent constitutes an "order" or "judgnment" under § 808.03(1)
is no longer an inportant distinction. 2004 W 102, fq14, 274
Ws. 2d 324, 682 N W2d 398. The traditional di stinction
bet ween judgnents, which determ ne actions, and orders, which
det erm ne speci al pr oceedi ngs, has been bl urred under
Ws. Stat. § 801.01, which defines actions as including special
pr oceedi ngs. Simlarly, the court of appeals has determn ned
that "[t]he distinctions between judgnment and order for purposes
of appeal are now largely nonexistent." Booth v. Anerican

States Ins. Co., 199 Ws. 2d 465, 473-74, 544 N W2d 921 (C.
App. 1996). Rather, what matters is whether the it is a final
order or final judgnent. Id. at 474. See also R George
Burnett, et al., Wsconsin Trial Practice, 8§ 15.14, (1999).
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their argunent. In Wck v. Mieller, 105 Ws. 2d 191, 313

N.W2d 799 (1982), the circuit court issued a nenorandum
decision that a jury award was excessive, and subsequently
i ssued an order for a new trial on the issue of damages. |1d. at
193. The suprene court determned that the plaintiff's appea

from the nenorandum decision was "a nullity, for under no
circunstances is an opinion or nmenorandum decision of a court
appeal abl e. Only orders or judgnents which are final and which
have been appropriately entered in the clerk's office are
appealable . . . ." ld. at 193-94 (citations omtted).

119 The Wanbolts also rely on Vogt v. Schroeder, 129

Ws. 2d 3, 383 N W2d 876 (1986), for the proposition that
menor andum deci sions are not appealable as a matter of right
under § 808.03(1). There, this court noted that the court of

appeals and the parties had treated the nmenorandum decision as

an order of the circuit court. The Vogt court opined that such
procedure  "does not conpor t with appropriate appellate
practice."” 1d. at 24. Nonetheless, the court declined to hold

"at this point" that neither the supreme court nor the court of

The parties advanced at oral argunents, and we agree, that
"disposition” in Ws. Stat. 8 808.03(1) refers to the resolution
of chapter 799 cases, resolution of traffic regulation cases,

and resolution of muni ci pal ordi nance violations under
88 808.03(1)(b)-(d). These do not require witten orders or
judgnments filed with the clerk of court for appeal to follow as
is required under § 808.03(1)(a). Rat her, final resolutions

under § 808.03(1)(b)-(d) may be recorded in docket entries. See
Cty of Sheboygan . Flores, 229 Ws. 2d 242, 247, 598
N.W2d 307 (C. App. 1999); GCeneral Tel. Co. of W, Inc. v. A
Corp., 147 Ws. 2d 461, 463 n. 1, 433 N W2d 264 (C. App.
1988) .

10
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appeals had jurisdiction. | nst ead, it relied on the
di scretionary right to accept an appeal from a non-final order
under Ws. Stat. § 808.03(2). 1d.

20 If our jurisprudence regarding appeals from nmenorandum
decisions ended with the above two cases, our task would be
sinple and the answer would be clear. However, other cases,
with statenents found nostly in footnotes, point in a different
direction.

121 For exanple, in Soergel v. Raufman, 154 Ws. 2d 564,

453 N.W2d 624 (1990), this court characterized a nenorandum
decision as an "order" sufficient for appeal under § 808.03(1).
The court stated that "[w]e conclude that this decision is final
and appeal abl e because under the circunstances of this case no
further order or judgnment was contenplated.” Id. at 566, n.l1

(citing Fredrick v. City of Janesville, 92 Ws. 2d 685, 686-87,

285 N.W2d 655 (1979)). Simlarly, in Fox v. Wsconsin Dep't of

Health & Soci al Ser vi ces, 112 Ws. 2d 514, 334 N . W2d 532

(1983), this court cited Fredrick for the proposition that a
menor andum deci sion "is appealable if it constitutes an order or
judgnent that is, a final ruling of the court.” Id. at 517,
n. 1.

22 In State v. Dekker, 112 Ws. 2d 304, 332 N W2d 816

(Ct. App. 1983), the state appealed from a <circuit court
menor andum deci sion dismssing a crimnal conplaint. The court
of appeals noted that no order or judgnent had been entered, but

wote the foll ow ng:

11
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In Fredrick the suprene court acknowl edged that a
menor andum opi ni on or decision may constitute an order
if it in fact constitutes the final ruling of the
court. . . . W hold that the trial court's
menor andum decision here constitutes a final order
because the trial court contenplated that this
docunent was to be final.

Id. at 306, n.1.
123 I n Mnicken v. MNbnicken, 226 Ws. 2d 119, 121 n.1, 593

N.W2d 509 (Ct. App. 1999) the court of appeals again exercised
its jurisdiction to hear an appeal based on a nenorandum
deci si on. In that case, the court of appeals noted that the
parties' failure to raise the question of whether a nmenorandum
decision may constitute a final order does not waive the issue.
Rather, the court noted that absent such a final order, it
| acked jurisdiction to take the appeal in the first place. Id.

at 121 n.1, citing Thomas/Van Dyken Joint Venture v. Van Dyken

90 Ws. 2d 236, 241, 279 N W2d 459 (1979).% Utimtely, it
determ ned, however, that the menorandum decision sufficed for
appeal wunder 8§ 808.03(1) "because it disposes of the entire
matter in litigation and was entered when filed in the clerk's
office." 1d.

24 In addressing whether nenorandum decisions can be
appealed as a matter of right, this court's decisions appear to
offer sonething to all sides. W agree, generally, wth the

Wanbolts that nenorandum decisions are not appealable as a

matter of right. They wusually do not fulfill the initial

8 See also Mchael S. Heffernan, Appellate Practice and
Procedure in Wsconsin, 88 4.2, 4.15 (3d ed. 2003).

12
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requi renent under § 808.03(1) that appeals as of right emanate
only from final orders or judgnents. Rat her, they generally
serve to explain or nenorialize a court's reasoning. As
explained nore fully below, a court's |egal reasoning, standing
al one, does not constitute a final order or judgnent.

125 Neverthel ess, we acknow edge that nenorandum deci sions
can be and have been appealed as a matter of right. Such an
acknow edgenent, however, is nerely a springboard for our next
inquiry: under what circunstances is a nenorandum decision
transformed into a final order or final judgnent wthin the
meani ng of 8§ 808.03(1), from which appeal may follow as a matter
of right?

|V

126 For guidance in this inquiry, we again examne
8§ 808.03(1). The second sentence of the statute provides
direction: "A final judgnent or final order is a judgnent, order

or disposition that disposes of the entire matter in litigation

as to one or nore of the parties (enphasi s added).

27 In examning the second sentence of the statute, we
explained in our recent decision in Harder that whether an order
or judgnent is final for the purpose of appeal turns on the
answer to two questions. The first is whether the docunment is
final as a matter of substantive law insofar as it disposes of
the entire matter in litigation as to one or nore parties. The
second is whether the docunent is final because it is the |ast
docunent in the litigation, which is to say that the circuit
court did not contenplate a subsequent docunent from which

13
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appeal could be taken. Harder, 274 Ws. 2d 324, 912 (citing
Radoff v. Red OM Stores, Inc., 109 Ws. 2d 490, 494, 326

N. W2d 240 (1982)).

128 In Harder, the circuit court granted the defendants’
motions for summary judgnent of dism ssal. The sanme day it
entered a docunent | abeled "Order for Judgnent,"” which
explicitly dismssed each cause of action against each
defendant, and which stated that "the entire action is hereby
dism ssed with prejudice.” 274 Ws. 2d 324, f6. After two
defendants' attorneys served notice of entry of order on the

other parties, another party submtted a docunent | abeled

"Judgnent” to the court's clerk. That second docunent was
entered alnost two nonths after the order for judgnent. | d.,
17. The plaintiffs filed a notice of appeal that would have

been tinely if the "Judgnent" docunent was the final docunent
for purpose of appeal, but untinely if the "Order for Judgnent”
was the final docunment for purpose of appeal. 1d., 9.

129 W determ ned that the | anguage of the circuit court's
order for judgment constituted an "unequivocal order to dismss
all of the clains against each party" and that "[t]he only task
that remained after the circuit court issued the order for
judgnent was the determnation of the ampbunt of costs.” Id.

117. This led to our conclusion, which we set forth in both

i ntroductory and concl udi ng paragraphs of the opinion, that

when an order or judgnent is entered that disposes of
all of the substantive issues in the litigation, as to
one or nore parties, as a matter of law, the circuit
court intended it to be the final docunent for

14
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pur poses of appeal, notw thstanding the |label it bears
or subsequent actions taken by the circuit court.

Id., 12, 119.

30 Harder therefore does three things. First, it ties
the determ nation of whether a circuit court intends a docunent
to be final to the question of whether that docunent disposes of
all the substantive issues in litigation as to one or nore
parties.?® Second, it establishes that a docunent containing

explicit language dismssing an entire matter as to one or nore

°1t is worth noting here that the effect of Harder's
holding is to dispense with the "intent" part of the finality
test. Under Harder disposing of all substantive issues wth
respect to a party indicates that the circuit court intended the
docunent to be final as a matter of |aw 274 Ws. 2d 324, f¢92.
Thus, an affirmative answer to the question of whether an order
or judgnment disposes of the substantive issues with respect to
one or nore parties entails a negative answer to the question of
whether the circuit court contenplated that there would be a
subsequent docunent from which appeal could be taken. Furt her
a negative answer to the question of whether an order or
j udgnment di sposes of the substantive issues obviates the need to
reach the question of intent, for an order that fails to dispose
of the substantive issues in a litigation with respect to one or
nore parties cannot be a final order or final judgnent under the
pl ain meaning of Ws. Stat. § 808.03(1).

The question of whether the docunent is final as a matter
of substantive law insofar as it disposes of the entire matter
in litigation as to one or nore of the parties is therefore the
appropriate focus. Section 808.03(1) defines a final order or
final judgnment as one that "disposes of the entire matter in
[itigation as to one or nore of the parties.”" \Wether such a
docunent "disposes of all of the «clainms brought in the
[itigation as to one or nore of the parties," Harder, 274
Ws. 2d 324, 912, is sinply a recasting of the question of
whet her that docunent "disposes of the entire nmatter in
litigation as to one or nore of the parties”" under 8§ 808.03(1).
Harder therefore serves to refocus our attention on the |anguage
of the statute itself.

15
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parties disposes of the entire matter as to those parties.
Third, it denonstrates that neither the |abel of a docunment nor
t he subsequent actions taken by the circuit court is dispositive
of that docunent's finality under 8§ 808.03(1).

131 Thus, under  Harder, a menorandum decision that
explicitly dismsses the entire matter in litigation as to one
or nore parties, disposes of that matter. Further, where a
menor andum deci si on di sposes of the entire matter as to one or
nore parties, as a matter of law the circuit court intends that
menor andum decision to be a final order or judgnment for the
pur pose of appeal. It therefore constitutes a final order or
j udgnment under § 808.03(1).

132 The court of appeals determ ned that because the Apri

25 Menorandum Decision "decided" that Illinois Farners was
entitled to summary judgnent, it disposed of the entire matter
inlitigation as to Illinois Farnmers. Wanbolt v. West Bend Mit.

Ins. Co., No. 2005AP1874, wunpublished order, Y3 (Ws. Q. App.
Dec. 9, 2005). However, the court of appeals m sconstrued our
hol di ng i n Harder. Rat her than focusing on what it takes for a
docunent to "dispose of the entire matter in litigation as to
one or nore parties,” it focused on Harder's use of "decide" in

the foll ow ng discussion:

when a circuit court enters an order or a judgnent
that decides all substantive issues as to one or nore
parties, as a mtter of law, the circuit court
intended that to be the final docunent for purposes of
appeal, notw thstanding subsequent actions by the
circuit court or the | abel the docunent bears.

16
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Harder, 274 Ws. 2d 324, 9115 (enphasis added). The court of
appeals reasoned that the April 25 Menorandum Decision had
"decided all substantive issues as to Illinois Farnmers" and that
it was therefore a final order wunder § 808.03(1). Wanbol t,

unpubl i shed order, {3.

133 The <court of appeals' rationale seens to be that
because the circuit court engaged in |egal reasoning and reached
a conclusion about the law in its April 25 Menorandum Deci si on
it "decided" all substantive issues as to Illinois Farmers. '
This, however, msinterprets Harder. To the extent that Harder
can be read to nean that a nenorandum deci sion that engages in
| egal reasoning and reaches conclusions of law is tantanount to
"di spos[ing] of the entire matter in litigation as to one or

nore of the parties,”" we take this opportunity to clarify our

di scussion i n Harder.

10 cur decision here noves away from the |anguage in Harder
that focuses on whether a docunent has disposed of all of the
"substantive issues" in litigation. It is certainly the case
where substantive 1issues renmain, a docunent dismssing or
adjudging only part of the action cannot constitute a final
order or final judgnent for purpose of appeal under § 808.03(1).
However, the appropriate focus in determning whether the
docunent is final is the language of the statute: whether it
"di sposes of the entire matter in litigation as to one or nore

parties."”
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134 The order for judgnent in Harder did not contain |egal
reasoning that led to a legal conclusion. Rather, it sinply
and explicitly dismssed all of the causes of action in the
case. This contrasts with the April 25 Menorandum Decision in
the present case, which explains the court's |egal reasoning and
| egal conclusion, but does not explicitly dismss or adjudge the
case against Illinois Farners. The sense in which the order for
judgnent "decided" the case in Harder is therefore different
than the sense in which the Menorandum Decision decides the
present case. "Deciding" a case in the sense of nerely
anal yzing legal issues and resolving questions of |aw does not
di spose of an entire matter in litigation as to one or nore
parties. Rat her, consistent with Ws. Stat. 8 808.03(1), the
circuit court nust act by explicitly dismssing or adjudging the
entire matter in litigation as to one or nore parties. '?

135 The April 25 Menorandum Decision also does not
constitute an "unequivocal order to dismss all of the clains,"”

Har der , 274 Ws. 2d 324, 117, as to Illinois Farners; it

1 Note that whether a document contains legal reasoning is
not the crucial question in determ ning whether that docunent
di sposes of the entire matter in litigation as to one or nore
parties. Rat her, what nmatters is whether the docunent contains
explicit |anguage dismssing or adjudging the entire matter in
l[itigation as to one or nore parties.

12 W use "adjudging" here to cover cases in which it is a
judgnent that disposes of the matter. For exanple, docunents
di sposing of a matter in favor of the party bringing the action

will often state "it is adjudged that . . . ." In order to be a
final judgnent for purpose of appeal under 8§ 808.03(1), such a
docunment  will require that or simlar explicit |anguage

adj udging the matter.
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contains no |anguage dismssing or adjudging the Wnbolts

cl ai ns. Further, in contrast wth Harder, where the only
remai ning task after the circuit court issued the order for
judgnment was a determnation of costs, here there remained an
inportant task after the circuit court entered the April 25
Menor andum Deci sion, nanely, to actually dispose of the case by
di smissing or adjudging it.*® Thus, the final order in Harder is
distinct from the Menorandum Decision in this case, and Harder
does not support the conclusion that the Menorandum Deci si on was
a final docunent for purposes of appeal. Rat her, Harder
establishes that for an order to dispose of an entire matter in

litigation as to one or nore defendants, it nust contain

B 11linois Farnmers argues that because only disn ssal
follows from granting summary judgnent, the <circuit court's
deci sion "disposed” of all substantive issues, and therefore
constitutes a final order. This is incorrect for the sane
reason that the <court of appeals' reasoning is incorrect:
"deciding” in the sense of nenorializing |legal reasoning is not
the functional equivalent of "disposing”" of the case, which
requires an explicit statenment dism ssing or adjudging an entire
matter in litigation as to one or nore parties.
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explicit |anguage dism ssing or adjudging the entire matter as
to one or nore parties.

136 Focusing on Harder's use of "dispose" rather than
"deci de" not only conports with the |anguage of § 808.03(1), but
also is consistent with this state's jurisprudence regarding

final orders and judgnents. We have consistently articul ated

Y 1l1linois Farmers argues that the view that a final order
must contain explicit |anguage of dismssal conflicts with the
court of appeals' decision in Contardi v. Anmerican Fam |y Mitual
Ins. Co., 2004 W App 104, 273 Ws. 2d 509, 680 N W2d 828.
Contardi involved a "Decision and Oder" that stated "the
defendant's notion for sunmary judgnent is granted.™ Id., 13
(enmphasis in original). The court of appeals determ ned that
because the words of the docunent do not indicate that the
circuit court intended to enter another docunment, the "Decision
and Order" constituted a final order for purpose of appeal. 1d.
19. Contardi, however, antedates Harder, according to which
courts infer intent from whether a docunent disposes of the
entire matter in litigation as to one or nore parties. Under
Harder and the present case, language that nerely grants a
nmotion for summary judgnment does not suffice to dispose of an
entire matter in litigation.
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the test for a document's finality in terns of "dispose" rather
t han "deci de. "*°

137 Additional sources support this distinction. A
commentator on W sconsin appellate practice offers the foll ow ng

gui dance:

[Plractitioners are well advised to heed the rules
limting appeals to orders and judgnments and work with
the circuit court to ensure that the action or special
proceedi ng receives a final disposition by an order or
judgment that s clearly recognizable as such.
Attorneys should not attenpt to construe decisions as
orders or judgnents.

M chael S. Heffernan, Appellate Practice and Procedure in

Wsconsin, 8 4.2 (4th ed. 2006). Simlarly, another comentator
on Wsconsin practice advises that a "nmenorandum decision nmay
set forth [the court's] findings of fact and conclusions of |aw
However, unless the court specifically orders or adjudges a

particular rmatter, the nmenorandum decision is sinply a

15 See, e.g., Shuput v. Lauer, 109 Ws. 2d 164, 172, 325
N.W2d 321 (1982) ("the judgnment of foreclosure and sale
determnes the rights of the parties and disposes of the entire
matter in litigation"); Bearns v. Dep't of Industry, Labor &
Human Rel ations, 102 Ws. 2d 70, 78, 306 N.W2d 22 (1981) ("W
bel i eve those cases were properly appeal able as of right because
in each the disposition in the trial court disposed of the
entire matter in litigation."); State v. Rabe, 96 Ws. 2d 48,
56, 291 N W2d 809 (1980) ("Orders which '[dispose] of the
entire matter in litigation' are appealable by right; all other
orders are appealable only by permssion.”™ (brackets in
original)); Leske v. Leske, 185 Ws. 2d 628, 633, 517 N. W2d 538
(C. App. 1994) ("the pendency of a claim for attorney's fees
under a specific fee-shifting statute does not render a judgnent
or order nonfinal, provided that the judgnent or order disposes
of all of the substantive causes of action between the
parties"). See also Radoff v. Red OM Stores, Inc., 109
Ws. 2d 490, 494, 326 N.W2d 240 (1982)).

21



No. 2005AP1874

menorialization of the court's reasoning.” R CGeorge Burnett,

et al., Wsconsin Trial Practice, 8§ 15.14 (1999).

138 The Appellate Practice Section of the State Bar of
Wsconsin further clarifies this distinction in its amcus
brief. It notes that a judge may view nenorandum deci sions
merely "as expressing his or her reasons for a particul ar order,
rather than being the order itself.” It warns that focusing on
whet her all substantive issues have been decided "m ght result
in an up-tick in late-filed appeals and collateral litigation
over whether the tine to appeal began.™

139 Thus, in order to "dispose" of the mtter under
8§ 808.03(1), a nenorandum decision nust contain an explicit
statenent either dismssing the entire matter in litigation or
adjudging the entire matter in litigation as to one or nore
parties. This conclusion is consistent with our decision in
Harder, which was based upon an order explicitly dism ssing the
entire matter in litigation as to several parties.!® Further,
W sconsin jurisprudence has consistently focused on whether a
docunent "disposes” of a matter—rather than whether it
"decides" a matter—+n determ ning whether that docunent is a
final order or final judgnment within the neaning of § 808.03(1).
Finally, this is the view that conports with the sources that

di scuss Wsconsin trial and appellate practice.

' The focus of our discussion is on final orders and
judgnments that nmay be appealed as a nmatter of right.
Ws. Stat. 8§ 808.03(1). Non- f i nal orders and judgnents are
appeal abl e only by perm ssi on of t he court.
Ws. Stat. § 808.03(2).
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40 Because the April 25, 2005, Menorandum Decision does
not contain an explicit statenment dism ssing or adjudging the
entire matter in litigation as to one or nore parties, it is not
a final order or final judgnent wthin the neaning of
8§ 808.03(1). Rat her, the June 6, 2005, order, which does
contain an explicit statenment dismssing the entire matter
against Illinois Farnmers, is the final, appeal able order. The
Wanbol ts' notice of appeal was therefore tinely filed, and the
court of appeals has jurisdiction.

\Y

141 Al though we have addressed under what circunstances a
menor andum deci sion can become a final order or judgnent for
purposes of 8§ 808.03(1), we are mndful that questions regarding
what constitutes finality may linger, and in other contexts, my
abound. In numerous cases, the finality questions continue to
ari se despite our past efforts to provide certainty. This is
unacceptable in our system where the determnation of finality
is the lynchpin for jurisdiction on appeal.

142 Wt all agree that the rules for appellate procedure
should be clear. W nod our collective heads in affirmng that
the rules should not serve as traps for the unwary. But why, we
ask, do the unwary continue to be trapped?

143 We have attenpted to resolve this dilemma in the past
by encouraging and urging that there be clear statenents of

finality on the face of the docunent. In Radoff we encouraged

17 See note 6, supra.
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the use of a clear statenent of finality by heralding the w sdom
of the practice: "It my be wise for the last docunent to
indicate on its face that for purposes of appeal it is the final
or der or judgnent and that no subsequent docunent S
contenplated.” 109 Ws. 2d at 494. More recently in Harder we
focused on the desirability of the practice: "Accordingly, we
stress again the desirability of drafting the final document—be
it an order or judgnent—to specifically state that it 1is
intended to be the final docunent in the litigation for purposes
of appeal." 274 Ws. 2d 324, 918. See also Heffernan, Appellate
Practice, 8 4.15.

44 CQur advice regarding clarity has not had the desired
effect, and there is no reason to think that sinply reiterating
it here will resolve the confusion. Going forward, we therefore
will require that final orders and final judgnents state that

they are final for purposes of appeal.?!®

18 The federal system addresses the need for clarity wth
respect to finality by requiring that courts enter a separate
docunent constituting final judgnent. Fed. R Cv. P. 58 (2006);
Fed. R App. P. 4(a)(7), 4(b)(6) (2006). In its amcus brief in
this case, the Appellate Practice Section of the State Bar of
W sconsi n suggests such a "separate trigger" rule for Wsconsin.
Wile a separate docunment would provide clarity, the federal
rule has also presented sone challenges. See Daniel S. Tomson,
Note, Rule 58's Dirty Little Secret: The Problematic Lack of
Uni form Enforcenent of Federal Rule of G vil Procedure 58 within
the Federal Court System 36 Val. U L. Rev. 767 (Sunmer 2002).
Unl ess and until our current rules are nodified, the requirenent
of the statenment on finality which we enbrace above provides
additional clarity within our existing appellate procedures.
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145 A docunent does not fulfill this requirement with a
particul ar phrase or magic words. Rat her, the docunent nust
sinply make clear, wth a statenment on its face, that it is the
docunent from which appeal may follow as a matter of right under
§ 808.03(1).

146 We anticipate that there may be final orders and
judgnents that arguably dispose of the entire matter in
litigation as to one or nore of the parties, but which do not
contain a clear statenent that they are the docunents from which
appeal of right may follow. '® In such cases, the appropriate
course is to liberally construe docunments in favor of tinely
appeals.?® That is, absent explicit |anguage that the docunent
is intended to be the final order or final judgnent for purposes
of appeal , appel | ate courts shoul d liberally construe

anbiguities to preserve the right of appeal.

19 Likewise there may be cases in which a docunent states
that it is final for purposes of appeal under § 808.03(1), but
does not actually "dispose of the entire matter in litigation as
to one or nore of the parties" as required by § 808.03(1). Such
a docunent cannot be a final order or final judgnment under the
pl ain | anguage of the statute. Circuit courts should therefore
be m ndful of whether a docunment stating that it is final for
pur poses of appeal does in fact dispose of the entire matter in
l[itigation as to one or nore parties.

20 See  Soquet v. Soquet, 117 Ws. 2d 553, 560, 345
N. W2d 401 (1984), which states that "[t]he general rule is that
‘[s]tatutes giving the right of appeal are liberally construed,
and an interpretation which will work a forfeiture of that right
is not favored.'" (quoting 3 Sutherland Statutory Construction
8§ 67.08 (1974)); Norman J. Singer, Statutes and Statutory
Construction (6th Ed. 2003), § 67.10.
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47 Such a liberal <construction places an inpetus for
clarity on the prevailing party. It wll want to avoid
extending the tinme for appeal. Rat her, the interests of the
prevailing party wll be furthered if the docunent contains

explicit |anguage regarding finality for purposes of appeal and
t hus begins the running of the clock for filing notice of
appeal under § 808.04(1). As noted in Harder, however, the
person aggrieved by the final order or judgnent nay have an even
| arger incentive to include such an explicit statenent in the
docunent . In the face of uncertainty, the tine to appeal may
begin to run and the right to appeal may be | ost. Har der, 274
Ws. 2d 324, f{18.

148 The clarity provided by requiring that a final order
contain explicit |anguage dismssing or adjudging the entire
matter in litigation as to one or nore parties should forestall
situations such as the one in the present case. The Wanbolts
justifiably believed that a nenorandum decision did not
constitute a final, appealable order or judgnent. This led to
their My 26, 2005, Iletter to the circuit court requesting
clarification about the April 25, 2005, Menorandum Deci sion.
Wth the requirenent that a final docunent state that it is
final for purpose of appeal, litigants wll need look only to
the face of the docunent.

149 The decision whether to apply a new rule of Ilaw

prospectively is a matter of policy. State v. Picotte, 2003 W

42, 4945, 261 Ws. 2d 249, 661 N W2d 381. The new requirenent
of a clear statenent on the face of a docunent stating that it
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is the final docunent from which appeal may follow under
Ws. Stat. 8 808.03(1) is an effort to bring clarity to the
guestion of when the clock for filing appeals begins to run.
However, because inplenenting the new requirenment for cases in
which final orders or judgnents have already been entered would
cause nore confusion than clarity, policy requires that the new
rule apply purely prospectively. It will not apply to cases for
which a final order or final judgnent has already been entered,
because to do so nmay transform what previously was thought to be
final into a non-final or der or judgnent. Rat her , t he
requirenent will begin for final orders and final judgnents
entered after Septenber 1, 2007. 2
VI

150 In sum we determ ne that because the circuit court's
menor andum deci sion did not contain an explicit statenent either
dismssing the entire matter in litigation or adjudging the

entire matter in litigation as to one or nore parties, it did

2l Courts may apply a new rule of |aw "prospectively" in
different ways. See Thomas E. Fairchild, Limtation of New
Judge-Made Law to Prospective Effect Onl y: "Prospective
Overruling" or "Sunbursting", 51 Marq. L. Rev. 254, 258-67
(1967-68). For exanple, the new rule nmay be applied only to
future events, and not to the case in which the rule 1is

announced. See id. at 255. It may also be applied to the case
in which the rule is announced, and to future events, but not to
conduct that has already occurred. Harmann v. Hadley, 128

Ws. 2d 371, 378, 382 N W2d 673 (1986). It may also be applied
to sone future date, as is the case here. See Fairchild,

Limtation of New Judge- Made Law, at 262; Wdell v. Holy Trinity
Catholic Church, 19 Ws. 2d 648, 657, 121 N.W2d 249 (1963).
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not constitute a final order or judgnment from which an appeal
may follow under § 808.03(1). Thus, we conclude that the
Wanbol ts' appeal was tinely filed, and that the court of appeals
has jurisdiction. W therefore reverse the court of appeals. In
order to further limt the confusion regarding what docunents
are final orders or judgnents for the purpose of appeal, we
will, comencing Septenber 1, 2007, require a statenent on the
face of a document that it is final for the purpose of appeal.
Absent such a statenent, appellate courts should Iliberally
construe anbiguities to preserve the right of appeal.

By the Court.—Fhe decision of the court of appeals is

rever sed.
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