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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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Franklyn Becker, 
 
          Defendant. 
 
  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed in 

part; reversed in part and remanded to the circuit court.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s t hat  af f i r med t he 

ci r cui t  cour t ' s  or der  di smi ssi ng t he compl ai nt s of  John Doe 1,  

John Doe 2,  John Doe 3,  and Char l es Li nneman agai nst  t he 

Ar chdi ocese of  Mi l waukee ( t he Ar chdi ocese) . 1  The cour t  of  

appeal s agr eed wi t h t he c i r cui t  cour t  t hat  t he c l ai ms agai nst  

t he Ar chdi ocese f or  negl i gent  super vi s i on and f r aud r el at i ng t o 

t he Roman Cat hol i c pr i est s '  sexual  mol est at i on of  chi l dr en wer e 

bar r ed by t he st at ut e of  l i mi t at i ons.   John Doe 1 v.  Ar chdi ocese 

of  Mi l waukee,  No.  2005AP1945,  unpubl i shed sl i p op. ,  ¶1 ( Wi s.  Ct .  

App.  Aug.  29,  2006)  ( John Doe 1) .   

¶2 We concl ude t hat  t he c l ai ms asser t ed agai nst  t he 

Ar chdi ocese f or  negl i gent  super vi s i on ar e bar r ed by t he st at ut e 

of  l i mi t at i ons because accor di ng t o cont r ol l i ng pr ecedent  such 

cl ai ms ar e der i vat i ve and accr ued as a mat t er  of  l aw by t he t i me 

of  t he l ast  i nci dent  of  sexual  assaul t .   However ,  we al so 

                                                 
1 Judge Mi chael  D.  Guol ee,  Mi l waukee Count y Ci r cui t  Cour t ,  

pr esi ded.  
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concl ude t hat  t he c l ai ms of  f r aud f or  i nt ent i onal  

mi sr epr esent at i on ar e i ndependent  c l ai ms based on t he 

Ar chdi ocese' s al l eged knowl edge of  t he pr i est s '  pr i or  sexual  

mol est at i on of  chi l dr en and t he Ar chdi ocese' s i nt ent  t o decei ve 

chi l dr en and t hei r  f ami l i es.   We f ur t her  concl ude t hat  t he dat e 

of  t he accr ual  of  t he f r aud cl ai ms i s " when t he pl ai nt i f f s 

di scover ed or ,  i n t he exer ci se of  r easonabl e di l i gence,  shoul d 

have di scover ed"  t hat  t he Ar chdi ocese' s al l eged f r aud was a 

cause of  t hei r  i nj ur i es.   John BBB Doe v.  Ar chdi ocese of  

Mi l waukee,  211 Wi s.  2d 312,  340,  565 N. W. 2d 94 ( 1997)  ( BBB Doe) .   

Thi s det er mi nat i on cannot  be r esol ved by a mot i on t o di smi ss t he 

compl ai nt s.   Ther ef or e,  we af f i r m t he di smi ssal  of  t he negl i gent  

super vi s i on c l ai ms;  we r ever se t he di smi ssal  of  t he f r aud 

cl ai ms;  and we r emand f or  f ur t her  pr oceedi ngs.    

I .   BACKGROUND2 

¶3 Thi s r evi ew ar i ses f r om t he consol i dat i on of  t hr ee 

l awsui t s f i l ed agai nst  t he Ar chdi ocese t hat  was di smi ssed f or  

f ai l ur e t o st at e a c l ai m.   I n 2005,  John Doe 1 and John Does 2 

and 3 ( t he Doe pl ai nt i f f s) ,  f i l ed compl ai nt s t hat  wer e near l y 

i dent i cal . 3  The Doe pl ai nt i f f s,  who ar e adul t s,  al l ege t hat  f r om 

                                                 
2 The f act s set  f or t h i n t he compl ai nt s and al l  r easonabl e 

i nf er ences t her ef r om ar e t aken as t r ue f or  pur poses of  our  
r evi ew of  t he mot i on t o di smi ss.   John BBB Doe v.  Ar chdi ocese of  
Mi l waukee,  211 Wi s.  2d 312,  320,  565 N. W. 2d 94 ( 1997)  ( c i t i ng 
Wat t s v.  Wat t s,  137 Wi s.  2d 506,  512,  405 N. W. 2d 305 ( 1987) )  
( BBB Doe) .     

3 John Doe 2 and John Doe 3 j oi nt l y f i l ed one compl ai nt  
agai nst  t he Ar chdi ocese.  
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1973 t o 1976,  when t hey wer e chi l dr en,  a now- deceased Roman 

Cat hol i c pr i est ,  Si egf r i ed Wi der a,  abused t hem sexual l y af t er  he 

had been cr i mi nal l y convi ct ed of  sexual l y mol est i ng anot her  

chi l d and t he Ar chdi ocese knew of  hi s convi ct i on.   I t  was af t er  

Wi der a' s cr i mi nal  convi ct i on t hat  t he Ar chdi ocese moved Wi der a 

f r om a par i sh i n Por t  Washi ngt on,  Wi sconsi n,  t o St .  Andr ew' s 

Par i sh i n Del avan,  Wi sconsi n,  wher e Wi der a mol est ed t he Doe 

pl ai nt i f f s.    

¶4 The Ar chdi ocese al so was i nf or med t hat  Wi der a sexual l y 

mol est ed an al t ar  boy at  St .  Andr ew' s Par i sh and conf r ont ed 

Wi der a,  who admi t t ed he had made " a s l i p. "   The Ar chdi ocese' s 

not es made cont empor aneousl y wi t h t hi s assaul t  ar e at t ached t o 

t he compl ai nt .   They r eveal  t hat  i t  woul d " t r y t o keep t he l i d 

on t he t hi ng,  so no pol i ce r ecor d woul d be made"  and al so t hat  

i t  knew t he mot her  of  t he boy " f ear ed r epr i sal s  f r om Chur ch i f  

she woul d go t o pol i ce. "   Subsequent l y,  i n 1976,  t he Ar chdi ocese 

t r ansf er r ed Wi der a t o Cal i f or ni a.   The Ar chdi ocese t ol d Wi der a 

t o t el l  peopl e i n Del avan t hat  he was goi ng on vacat i on r at her  

t han t el l i ng t he t r ut h.   Wi der a mol est ed numer ous boys af t er  hi s 

t r ansf er  t o Cal i f or ni a.  

¶5 The Doe pl ai nt i f f s c l ai m negl i gent  super vi s i on because 

t he " Def endant  Ar chdi ocese knew or  shoul d r easonabl [ y]  have 

known of  Wi der a' s danger ous and expl oi t at i ve pr opensi t i es as a 

chi l d sexual  expl oi t er  and/ or  as an unf i t  agent  and despi t e such 

knowl edge,  Def endant  Ar chdi ocese negl i gent l y r et ai ned and f ai l ed 

t o pr ovi de r easonabl e super vi s i on of  Wi der a. "   The Doe 

pl ai nt i f f s al so c l ai m f r aud because t he Ar chdi ocese " knew t hat  
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Si egf r i ed Wi der a had a hi st or y of  sexual l y mol est i ng chi l dr en 

and t hat  he was a danger  t o chi l dr en, "  but  not wi t hst andi ng t hat  

knowl edge,  t he Ar chdi ocese:   ( 1)  af f i r mat i vel y r epr esent ed t hat  

i t  " di d not  know t hat  Si egf r i ed Wi der a had a hi st or y of  

mol est i ng chi l dr en"  and " di d not  know t hat  Si egf r i ed Wi der a was 

a danger  t o chi l dr en" ;  and ( 2)  f ai l ed t o di scl ose i t s knowl edge 

of  Wi der a' s hi st or y of  sexual l y mol est i ng chi l dr en.    

¶6 The Doe pl ai nt i f f s cont end t hey di d not  di scover ,  nor  

i n t he exer ci se of  r easonabl e di l i gence shoul d t hey have 

di scover ed,  t hat  t he Ar chdi ocese negl i gent l y super vi sed Wi der a 

or  t hat  t he Ar chdi ocese knew of  Wi der a' s hi st or y of  sexual l y 

abusi ng chi l dr en unt i l  2004.   I t  was i n 2004 t hat  t he Doe 

pl ai nt i f f s al l ege t hey di scover ed t hat  Wi der a had been convi ct ed 

of  sexual l y mol est i ng a mi nor  boy pr i or  t o Wi der a' s abuse of  

t hem.   The Doe pl ai nt i f f s al so cont end t hat  t hey di d not  

di scover ,  nor  i n t he exer ci se of  r easonabl e di l i gence shoul d 

t hey have di scover ed,  t hat  t he Ar chdi ocese' s f r aud was a cause 

of  t hei r  i nj ur i es unt i l  t hey l ear ned of  Wi der a' s convi ct i on.    

¶7 I n addi t i on,  i n 2005,  Char l es Li nneman,  an adul t ,  

f i l ed a compl ai nt  al l egi ng t hat  i n appr oxi mat el y 1982 anot her  

Roman Cat hol i c pr i est ,  Fr ankl yn W.  Becker ,  abused hi m sexual l y  

whi l e he was a chi l d. 4  Becker  and Li nneman became acquai nt ed 

whi l e Li nneman was an al t ar  boy at  St .  Joseph Chur ch i n Lyons,  

Wi sconsi n.   Becker  was subsequent l y moved t o a par i sh i n 

                                                 
4 The compl ai nt  st at es t hat  Char l es Li nneman was 

appr oxi mat el y 12 year s ol d at  t he t i me of  t he abuse.  
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Mi l waukee,  Wi sconsi n,  but  cont i nued t o mai nt ai n cont act  wi t h 

Li nneman.   Li nneman was sexual l y abused i n t he pr i est ' s l i v i ng 

quar t er s when he st ayed over ni ght  at  one of  t he Ar chdi ocese' s 

chur ches i n Mi l waukee i n or der  t o ser ve as an al t ar  boy t he next  

day.    

¶8 Si mi l ar  t o t he Doe pl ai nt i f f s '  compl ai nt s,  Li nneman 

cl ai ms t hat  t he " Ar chdi ocese knew t hat  Fr ankl yn Becker  had a 

hi st or y of  sexual l y mol est i ng chi l dr en and t hat  he was a danger  

t o chi l dr en"  bef or e he mol est ed Li nneman i n 1982.   Li nneman sued 

t he Ar chdi ocese f or  negl i gent  super vi s i on and f r aud. 5  Li nneman 

al so c l ai ms he di d not  know t he Ar chdi ocese def r auded hi m unt i l  

r ecent l y and di d not  di scover ,  nor  i n t he exer ci se of  r easonabl e 

di l i gence shoul d he have di scover ed,  t hat  t he Ar chdi ocese was a 

cause of  hi s i nj ur i es unt i l  r ecent l y.  

¶9 The Ar chdi ocese moved t o di smi ss t he Doe pl ai nt i f f s '  

compl ai nt s asser t i ng,  among ot her  t hi ngs,  t hat  t he c l ai ms wer e 

bar r ed by t he appl i cabl e st at ut e of  l i mi t at i ons.   The ci r cui t  

cour t  agr eed t hat  t he st at ut e of  l i mi t at i ons bar r ed t he Doe 

pl ai nt i f f s '  c l ai ms because t he l ast  sexual  assaul t  occur r ed 29 

year s bef or e t hey br ought  sui t .   Li nneman subsequent l y 

st i pul at ed t o t he c i r cui t  cour t  t hat  hi s c l ai ms wer e 

" subst ant i al l y  i dent i cal "  t o t he Doe pl ai nt i f f s '  c l ai ms and had 

si mi l ar  st at ut e of  l i mi t at i ons pr obl ems because hi s l ast  sexual  

cont act  wi t h Becker  occur r ed 23 year s bef or e hi s l awsui t  was 

                                                 
5 Char l es Li nneman al so sued Fr ankl yn W.  Becker  f or  

" f i duci ar y f r aud" ;  however ,  t he appel l ant s do not  asser t  t hi s 
c l ai m on appeal .  
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f i l ed.   He agr eed t o t he consol i dat i on and di smi ssal  of  hi s 

c l ai ms,  but  he pr eser ved hi s r i ght  t o appeal .  

¶10 Al l  t he pl ai nt i f f s appeal ed and t he cour t  of  appeal s 

af f i r med t he di smi ssal  of  t he compl ai nt s  agai nst  t he 

Ar chdi ocese,  concl udi ng t hat  t he c l ai ms wer e bar r ed by t he 

st at ut e of  l i mi t at i ons.   John Doe 1,  No.  2005AP1945,  unpubl i shed 

sl i p op. ,  ¶1.   The cour t  of  appeal s concl uded t hat  t he negl i gent  

super vi s i on c l ai ms wer e cont r ol l ed by BBB Doe,  whi ch concl uded 

t hat  v i ct i ms of  non- i ncest uous sexual  assaul t  knew or  shoul d 

have known t hey wer e i nj ur ed when t hey wer e assaul t ed,  and 

t her ef or e,  t he v i ct i ms had " a dut y t o i nqui r e i nt o t he i nj ur y 

t hat  r esul t [ ed]  f r om [ t he]  t or t i ous act i v i t y. "   John Doe 1,  No.  

2005AP1945,  unpubl i shed sl i p op. ,  ¶¶10- 11 ( quot i ng BBB Doe,  211 

Wi s.  2d at  340) .   As such,  " t he di scover y r ul e di d not  save t he 

vi ct i ms'  c l ai ms agai nst  t he pr i est s because t he st at ut e of  

l i mi t at i ons began t o r un no l at er  t han t he dat e of  t he l ast  

sexual  assaul t . "   I d. ,  ¶11 ( c i t i ng BBB Doe,  211 Wi s.  2d at  344-

45;  Pr i t z l af f  v.  Ar chdi ocese of  Mi l waukee,  194 Wi s.  2d 302,  316-

17,  533 N. W. 2d 780 ( 1995) ) .    

¶11 The cour t  of  appeal s al so concl uded t hat  t he f r aud 

cl ai ms wer e bar r ed by Wi s.  St at .  § 893. 93( 1) ( b)  ( 2005- 06) 6 

because t he st at ut e of  l i mi t at i ons began t o r un when t he f act s 

const i t ut i ng f r aud coul d have been di scover ed upon di l i gent  

i nqui r y and under  BBB Doe,  " t he appel l ant s ar e deemed,  as a 

                                                 
6 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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mat t er  of  l aw,  t o have di scover ed t hei r  i nj ur i es no l at er  t han 

t he l ast  sexual  assaul t .   .  .  .   Accor di ngl y,  t hey had a dut y t o 

seek out  t he cause of  t hei r  i nj ur i es .  .  .  at  t hat  t i me. "   John 

Doe 1,  No.  2005AP1945,  unpubl i shed sl i p op. ,  ¶¶13- 15.   Al l  t he 

pl ai nt i f f s pet i t i oned f or  supr eme cour t  r evi ew,  whi ch we 

gr ant ed.    

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶12 We i ndependent l y r evi ew a di smi ssal  f or  f ai l ur e t o 

st at e a c l ai m as a quest i on of  l aw.   Kal ot i  Ent er s. ,  I nc.  v.  

Kel l ogg Sal es Co. ,  2005 WI  111,  ¶10,  283 Wi s.  2d 555,  699 N. W. 2d 

205;  John Doe 67C v.  Ar chdi ocese of  Mi l waukee,  2005 WI  123,  ¶19,  

284 Wi s.  2d 307,  700 N. W. 2d 180 ( John Doe 67C) .   " A mot i on t o 

di smi ss f or  f ai l ur e t o st at e a c l ai m t est s t he l egal  suf f i c i ency 

of  t he compl ai nt . "   BBB Doe,  211 Wi s.  2d at  331.   The r evi ewi ng 

cour t  l i ber al l y const r ues t he pl eadi ngs and accept s t he f act s as 

set  f or t h i n t he compl ai nt ,  as wel l  as al l  r easonabl e i nf er ences 

f r om t hose f act s.   Kal ot i ,  283 Wi s.  2d 555,  ¶11;  Pr i t z l af f ,  194 

Wi s.  2d at  311.   However ,  t he cour t  i s  " not  r equi r ed t o assume 

as t r ue l egal  concl usi ons pl ed by t he pl ai nt i f f s . "   BBB Doe,  211 

Wi s.  2d at  331.   " Di smi ssal  of  a c l ai m i s i mpr oper  i f  t her e ar e 

any condi t i ons under  whi ch t he pl ai nt i f f s coul d r ecover . "   I d.    

¶13 I n or der  t o deci de whet her  we shoul d gr ant  t he 

Ar chdi ocese' s mot i on t o di smi ss,  we must  det er mi ne whet her  t he 

pl ai nt i f f s '  c l ai ms f or  negl i gent  super vi s i on and f r aud ar e 

bar r ed by t he appl i cabl e st at ut e of  l i mi t at i ons.   As such,  we 

must  det er mi ne " when t he pl ai nt i f f s di scover ed or ,  i n t he 
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exer ci se of  r easonabl e di l i gence,  shoul d have di scover ed t hat  

t hey wer e i nj ur ed,  and t he cause of  t hei r  i nj ur y. "   I d.  at  340.   

Reasonabl e di l i gence i s or di nar i l y  a quest i on of  f act  f or  t he 

f act - f i nder .   I d.  at  341.   " However ,  when t he f act s and 

r easonabl e i nf er ences t hat  can be dr awn f r om t hem ar e 

undi sput ed,  whet her  a pl ai nt i f f  has exer ci sed r easonabl e 

di l i gence i n di scover i ng hi s or  her  cause of  act i on i s a 

quest i on of  l aw.   I n addi t i on,  whet her  an i nf er ence i s 

r easonabl e i s a quest i on of  l aw. "   I d.  ( c i t at i ons omi t t ed) . 7 

¶14 I n our  anal ysi s of  t hi s case,  we may consi der  whet her  

t he compl ai nt s st at e c l ai ms f or  f r aud due t o t he f ai l ur e t o 

di scl ose,  whi ch t ur ns on whet her  t he Ar chdi ocese had a dut y t o 

di scl ose t he hi st or y of  t he pr i est s '  sexual  abuse.   " Whet her  a 

dut y exi st s i s al so a quest i on of  l aw t hat  we r evi ew 

i ndependent l y .  .  .  . "   Kal ot i ,  283 Wi s.  2d 555,  ¶10.    

B.  Mot i on t o Di smi ss 

¶15 " A t hr eshol d quest i on when r ev i ewi ng a compl ai nt  i s 

whet her  t he compl ai nt  has been t i mel y f i l ed,  because an 

ot her wi se suf f i c i ent  c l ai m wi l l  be di smi ssed i f  t hat  c l ai m i s 

t i me bar r ed. "   Pr i t z l af f ,  194 Wi s.  2d at  312.   I n gener al ,  t he 

cont r ol l i ng st at ut or y l i mi t at i on per i od i s t he one i n ef f ect  

when t he cl ai m f or  r el i ef  accr ued.   Bet t hauser  v.  Med.  

Pr ot ect i ve Co. ,  172 Wi s.  2d 141,  493 N. W. 2d 40 ( 1992) .   

                                                 
7 Ther ef or e,  whet her  a r easonabl e per son knew or  shoul d have 

known of  t he Ar chdi ocese' s al l eged f r aud mor e t han si x year s 
bef or e t he compl ai nt s wer e f i l ed may be a quest i on of  l aw 
dependi ng on t he r easonabl e i nf er ences f r om undi sput ed f act s.   
See BBB Doe,  211 Wi s.  2d at  341.    
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Subst ant i ve " l egi s l at i on i s pr esumpt i vel y pr ospect i ve unl ess t he 

st at ut or y l anguage cl ear l y [ i ndi cat es]  an i nt ent  t hat  t he 

st at ut e appl i es r et r oact i vel y. "   I d.  at  147 ( quot i ng Uni t ed 

St at es Fi r e I ns.  Co.  v.  E. D.  Wesl ey Co. ,  105 Wi s.  2d 305,  319,  

313 N. W. 2d 833 ( 1982) ) .   However ,  i f  " a st at ut e i s pr ocedur al  or  

r emedi al ,  r at her  t han subst ant i ve,  t he st at ut e i s gener al l y 

gi ven r et r oact i ve appl i cat i on. "   I d.   St at ut es of  l i mi t at i ons 

ar e gener al l y v i ewed as subst ant i ve because t hey can ext i ngui sh 

ot her wi se val i d c l ai ms,  and t her ef or e,  t he st at ut e of  

l i mi t at i ons t hat  appl i es i s t he one i n ef f ect  when t he cl ai m f or  

r el i ef  accr ued. 8  I d.  at  149.   

1.  Negl i gent  super vi s i on 

¶16 A cl ai m f or  negl i gent  super vi s i on of  an empl oyee 

r equi r es a pl ai nt i f f  t o pl ead and pr ove al l  of  t he f ol l owi ng:   

( 1)  t he empl oyer  had a dut y of  car e owed t o t he pl ai nt i f f ;  ( 2)  

t he empl oyer  br eached i t s dut y;  ( 3)  a wr ongf ul  act  or  omi ssi on 

of  an empl oyee was a cause- i n- f act  of  t he pl ai nt i f f ' s  i nj ur y;  

and ( 4)  an act  or  omi ssi on of  t he empl oyer  was a cause- i n- f act  

of  t he wr ongf ul  act  of  t he empl oyee.   John Doe 67C,  284 Wi s.  2d 

307,  ¶43 ( c i t at i ons omi t t ed) .    

                                                 
8 Bl ack' s Law Di c t i onar y def i nes " accr ue"  as f ol l ows:   " To 

come i nt o exi st ence as an enf or ceabl e c l ai m or  r i ght . "   Bl ack' s 
Law Di ct i onar y 22 ( 8t h ed.  2004) .   We have expl ai ned t hat  bef or e 
a c l ai m f or  r el i ef  can accr ue,  t her e must  exi st  " a c l ai m capabl e 
of  pr esent  enf or cement ,  a suabl e par t y agai nst  whom i t  may be 
enf or ced,  and a par t y who has a pr esent  r i ght  t o enf or ce i t . "   
Mer acl e v.  Chi l dr en' s Ser v.  Soc' y of  Wi s. ,  149 Wi s.  2d 19,  26,  
437 N. W. 2d 532 ( 1989)  ( quot i ng Bar r y v.  Mi nahan,  127 Wi s.  570,  
573,  107 N. W.  488 ( 1906) ) .  
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¶17 I n t he case bef or e us,  t he l ast  sexual  assaul t  of  t he 

Doe pl ai nt i f f s occur r ed no l at er  t han 1976.   Ther ef or e,  i f  t hei r  

c l ai m f or  negl i gent  super vi s i on accr ued t hen,  t he st at ut e of  

l i mi t at i ons woul d be t hr ee year s f r om t hat  dat e i n 1976.   Wi s.  

St at .  § 893. 205( 1)  ( 1975- 76) .   However ,  because al l  of  t he Doe 

pl ai nt i f f s wer e l ess t han 18 year s of  age at  t he t i me t hei r  

c l ai ms f or  r el i ef  accr ued,  t he st at ut e of  l i mi t at i ons woul d have 

been t ol l ed f or  one year  af t er  each Doe cl ai mant  r eached t he age 

of  18.   Wi s.  St at .  § 893. 33( 1)  ( 1975- 76) .    

¶18 I n 1979,  ch.  893 was r epeal ed and r ecr eat ed i n i t s 

ent i r et y and Wi s.  St at .  § 893. 33 was r evamped and r enumber ed as 

Wi s.  St at .  § 893. 16.   § 28,  ch.  323,  Laws of  1979.   Ther ef or e,  

i f  t he c l ai m f or  negl i gent  super vi s i on accr ued i n 1982,  when 

Li nneman al l eges he was l ast  assaul t ed by Becker ,  t he st at ut e of  

l i mi t at i ons woul d st i l l  be t hr ee year s,  Wi s.  St at .  § 893. 54( 1)  

( 1981- 82) ,  but  i t  woul d be t ol l ed f or  t wo year s af t er  Li nneman 

r eached t he age of  18.   Wi s.  St at .  § 893. 16. 9  The cur r ent  

st at ut e of  l i mi t at i ons f or  negl i gence i s st i l l  t hr ee year s f r om 

t he dat e when t he cl ai m accr ued.   § 893. 54( 1) .   Ther ef or e,  

unl ess t he c l ai ms f or  negl i gent  super vi s i on accr ued wi t hi n t hr ee 

year s of  when t he compl ai nt s wer e f i l ed i n 2005,  t hey ar e 

bar r ed.   Accor di ngl y,  we must  det er mi ne when t he cl ai ms accr ued.  

¶19 Si mi l ar  t o t hi s case,  i n BBB Doe,  al l  t he pl ai nt i f f s '  

c l ai ms agai nst  t he Ar chdi ocese i ncl uded a c l ai m f or  negl i gence 

                                                 
9 The cur r ent  Wi s.  St at .  § 893. 16 appl i es t o c l ai ms f or  

r el i ef  t hat  accr ued af t er  Jul y 1,  1980.   See Wi s.  St at .  
§ 893. 16( 5) ( c) .    
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i n t he t r ai ni ng,  pl acement  and super vi s i on of  pr i est s who 

al l egedl y sexual l y assaul t ed t hem whi l e t hey wer e mi nor s.   BBB 

Doe,  211 Wi s.  2d at  324.   I n det er mi ni ng when t he cl ai ms 

accr ued,  we f i r st  r evi ewed t he pol i cy consi der at i ons under l y i ng 

t he st at ut e of  l i mi t at i ons and not ed:    

On t he one hand,  we ar e concer ned wi t h al l owi ng t or t  
v i ct i ms a f ai r  oppor t uni t y t o enf or ce l egi t i mat e 
c l ai ms agai nst  wr ongdoer s.   On t he ot her  hand,  we ar e 
concer ned wi t h pr ot ect i ng def endant s f r om havi ng t o 
def end agai nst  st al e c l ai ms,  wher e so much t i me has 
passed bet ween t he al l egedl y t or t i ous act  and t he 
f i l i ng of  t he c l ai m t hat  wi t nesses and r el evant  
evi dence may be unavai l abl e.    

I d.  at  334.    

¶20 Wi t h t hese pol i cy consi der at i ons i n mi nd,  we r evi ewed 

t he devel opment  of  t he di scover y r ul e i n Wi sconsi n.   I d.  at  334-

38.   We not ed t hat  t he di scover y r ul e was f i r st  adopt ed i n 

Hansen v.  A. H.  Robi ns Co. ,  113 Wi s.  2d 550,  560,  335 N. W. 2d 578 

( 1983) .   Ther e we hel d t hat  " al l  t or t  act i ons ot her  t han t hose 

al r eady gover ned by a l egi s l at i vel y cr eat ed di scover y r ul e .  .  .  

accr ue on t he dat e t he i nj ur y i s di scover ed or  wi t h r easonabl e 

di l i gence shoul d [ have been]  di scover ed,  whi chever  occur s 

f i r st . "   I d.   Af t er  Hansen,  we deci ded t hat  t he di scover y r ul e 

al so appl i ed t o di scover y of  t he cause of  t he i nj ur y.   BBB Doe,  

211 Wi s.  2d at  335 ( c i t i ng Bor el l o v.  U. S.  Oi l  Co. ,  130 Wi s.  2d 

397,  411,  388 N. W. 2d 140 ( 1986) ) .  

¶21 I n BBB Doe,  we r evi ewed opi ni ons i n whi ch t he 

di scover y r ul e was appl i ed t o negl i gence al l egat i ons ar i s i ng 

f r om sexual  assaul t .   I d.  at  335- 38 ( c i t i ng Hammer  v.  Hammer ,  
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142 Wi s.  2d 257,  267,  418 N. W. 2d 23 ( Ct .  App.  1987) ; 10 Pr i t z l af f ,  

194 Wi s.  2d at  319) .   I n Pr i t z l af f ,  t he pl ai nt i f f  al l eged t hat  

she was coer ced i nt o sexual  r el at i ons wi t h a pr i est  and f i l ed 

c l ai ms agai nst  t he pr i est  and al so agai nst  t he Ar chdi ocese f or  

negl i gent  hi r i ng,  r et ai ni ng,  t r ai ni ng and super vi s i on.   

Pr i t z l af f ,  194 Wi s.  2d at  306- 07.   Twent y- seven year s had passed 

si nce t he end of  t he al l eged r el at i onshi p bet ween t he pl ai nt i f f  

and t he pr i est ,  and t her ef or e,  one of  t he i ssues was whet her  t he 

st at ut e of  l i mi t at i ons had been t ol l ed dur i ng t hat  t i me.   I d.  at  

312.   We expl ai ned t hat  t he di scover y r ul e " t ol l s  t he st at ut e of  

l i mi t at i ons unt i l  t he pl ai nt i f f  di scover s or  wi t h r easonabl e 

di l i gence shoul d have di scover ed t hat  he or  she has suf f er ed 

act ual  damage due t o wr ongs commi t t ed by a par t i cul ar ,  

i dent i f i ed per son. "   I d.  at  315- 16 ( c i t at i ons omi t t ed) .   Si nce 

Pr i t z l af f  knew bot h t he i dent i t y of  t he t or t f easor  and t he 

i nj ur i ous conduct ,  we det er mi ned t hat  she coul d have al l eged her  

compl et e cause of  act i on by t he t i me t he r el at i onshi p ended,  and 

t her ef or e,  t he c l ai ms wer e t i me bar r ed.   I d.  at  316- 17.  

¶22 I n BBB Doe,  one or  mor e of  t he pl ai nt i f f s al l eged 

cl ai ms agai nst  t he Ar chdi ocese " f or  negl i gent  t r ai ni ng,  

pl acement ,  and super vi s i on of  t he pr i est ,  l i abi l i t y  under  t he 

doct r i ne of  appar ent  aut hor i t y,  and f or  br each of  dut y under  

Wi s.  St at .  § 48. 981 [ ( 1995- 96) ]  t o r epor t  abuse and mi t i gat e 

har m. "   BBB Doe,  211 Wi s.  2d at  322.   Dur i ng our  r evi ew,  we 

                                                 
10 I n Hammer  v.  Hammer ,  142 Wi s.  2d 257,  267,  418 N. W. 2d 23 

( Ct .  App.  1987) ,  t he cour t  of  appeal s appl i ed t he di scover y r ul e 
t o c l ai ms of  i ncest .  
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expl ai ned a pl ai nt i f f ' s  dut y t o conduct  due di l i gence under  t he 

di scover y r ul e:  

Pl ai nt i f f s have a dut y t o i nqui r e i nt o t he i nj ur y t hat  
r esul t s f r om t or t i ous act i v i t y.   The measur e of  
di l i gence r equi r ed of  a pl ai nt i f f  t o di scover  t he 
el ement s of  hi s or  her  cause of  act i on i s such 
di l i gence as t he gr eat  maj or i t y  of  per sons woul d use 
i n t he same or  s i mi l ar  c i r cumst ances.   Pl ai nt i f f s may 
not  i gnor e means of  i nf or mat i on r easonabl y avai l abl e 
t o t hem,  but  must  i n good f ai t h appl y t hei r  at t ent i on 
t o t hose par t i cul ar s whi ch may be i nf er r ed t o be 
wi t hi n t hei r  r each.  .  .  .   I f  t he pl ai nt i f f  has 
i nf or mat i on pr ovi di ng t he basi s f or  an obj ect i ve 
bel i ef  as t o hi s or  her  i nj ur y and i t s cause,  he or  
she has di scover ed t he i nj ur y and i t s cause.    

I d.  at  340- 41 ( c i t at i ons omi t t ed) .   Appl y i ng t he di scover y r ul e 

i n t hat  case,  we concl uded as a mat t er  of  l aw t hat  each of  t he 

f i ve " pl ai nt i f f s di scover ed or ,  i n t he exer ci se of  r easonabl e 

di l i gence,  shoul d have di scover ed"  t hei r  i nj ur y and t he cause 

t her eof  at  l east  by t he t i me of  t he l ast  i nci dent  of  assaul t .   

I d.  at  342.   We not ed t hat  " [ a] s we r ecogni zed i n Pr i t z l af f ,  

act i onabl e i nj ur y f l ows i mmedi at el y f r om a nonconsensual ,  

i nt ent i onal  sexual  t ouchi ng.   Whi l e t he pl ai nt i f f s may not  have 

known t he ext ent  of  t hei r  i nj ur i es at  t he t i me of  t he sexual  

assaul t s,  i n Wi sconsi n accr ual  of  an act i on i s not  dependent  

upon knowi ng t he f ul l  ext ent  of  one' s i nj ur i es. "   I d.  at  343- 44 

( c i t i ng Pr i t z l af f ,  194 Wi s.  2d at  317) .   Accor di ngl y,  we deci ded 

" as a mat t er  of  l aw t hat  t he c l ai ms of  t hese pl ai nt i f f s accr ued 

by t he t i me of  t he l ast  i nci dent  of  sexual  assaul t . "   I d.  at  

346.  

¶23 We concl uded t hat  t he pl ai nt i f f s '  c l ai ms " accr ued by 

t he t i me of  t he l ast  i nci dent  of  sexual  assaul t , "  i d. ,  even 
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t hough t he pl ai nt i f f s c l ai med t hat  t hey r epr essed t hei r  memor i es 

of  t he sexual  abuse.   Because t hei r  r ecol l ect i ons wer e del ayed,  

t hey wer e unabl e t o di scover  t he i dent i t y of  t he abuser  and t he 

f act  of  t he abuse unt i l  t hei r  memor y had r et ur ned.   I d.  at  357.   

We r easoned t hat :  

[ I ] t  woul d be cont r ar y t o publ i c pol i cy,  and woul d 
def eat  t he pur poses of  l i mi t at i ons st at ut es,  t o al l ow 
cl ai ms of  r epr essed memor y t o i nvoke t he di scover y 
r ul e and t o i ndef i ni t el y t ol l  t he st at ut or y 
l i mi t at i ons f or  t hese pl ai nt i f f s.   We hol d t hat  a 
c l ai m of  r epr essed memor y of  past  sexual  abuse does 
not  del ay t he accr ual  of  a cause of  act i on f or  non-
i ncest uous sexual  assaul t ,  r egar dl ess of  t he v i ct i m' s 
mi nor i t y and t he posi t i on of  t r ust  occupi ed by t he 
al l eged per pet r at or .  

I d.  at  364.  

¶24 Whi l e our  di scussi on i n BBB Doe f ocused on t he di r ect  

c l ai ms agai nst  t he pr i est s,  we ext ended our  anal ysi s t o t he 

c l ai ms of  negl i gent  super vi s i on agai nst  t he Ar chdi ocese,  whi ch 

we hel d wer e der i vat i ve c l ai ms. 11  We expl ai ned t hat  we wer e not  
                                                 

11 A der i vat i ve c l ai m i s one " t hat  der i ves f r om,  gr ows out  
of ,  or  r esul t s  f r om an ear l i er  or  f undament al  st at e or  
condi t i on. "   Webst er ' s Thi r d New I nt er nat i onal  Di ct i onar y 
Unabr i dged 608 ( 1961 ed. ) .   For  exampl e,  a der i vat i ve act i on i s 
a sui t  by a shar ehol der  t o enf or ce a cor por at e cause of  act i on 
based on a r i ght  of  t he cor por at i on.   Wi s.  St at .  § 180. 0740( 2) .   
Accor di ngl y,  a c l ai m agai nst  an empl oyer  f or  negl i gent  
super vi s i on of  an empl oyee i s der i vat i ve of  an empl oyee' s 
wr ongf ul  act  t hat  causes i nj ur y t o anot her ,  whi ch wr ongf ul  act  
i s  al l eged t o have been caused by t he empl oyer ' s negl i gence.   
Mi l l er  v.  Wal - Mar t  St or es,  I nc. ,  219 Wi s.  2d 250,  267- 68,  580 
N. W. 2d 233 ( 1998) .   A c l ai m f or  negl i gent  super vi s i on by an 
empl oyer  cont r ast s wi t h a c l ai m of  f r aud by an empl oyer ,  whi ch 
i s not  a der i vat i ve c l ai m.   The cont r ast  i s  demonst r at ed by t he 
el ement s of  t he f r aud cl ai m.   For  exampl e,  pr oof  of  a c l ai m 
based on f r aud does not  r equi r e pr oof  of  a wr ong by an empl oyee 
t hat  causes i nj ur y t o anot her .   Kal ot i  Ent er s. ,  I nc.  v.  Kel l ogg 
Sal es Co. ,  2005 WI  111,  ¶12,  283 Wi s.  2d 555,  699 N. W. 2d 205.    
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addr essi ng t he st at ut e of  l i mi t at i ons r el at i ve t o t he 

pl ai nt i f f s '  c l ai ms based on negl i gent  empl oyment  t heor i es 

because " [ p] l ai nt i f f s '  der i vat i ve causes of  act i on agai nst  t he 

Ar chdi ocese and t he chur ches accr ued at  t he same t i me t hat  t he 

under l y i ng i nt ent i onal  t or t  c l ai ms accr ued,  and si mi l ar l y woul d 

be bar r ed by t he st at ut e of  l i mi t at i ons. "   I d.  at  366 ( c i t i ng 

Pr i t z l af f ,  194 Wi s.  2d at  312) .    

¶25 We not e t hat  i n Pr i t z l af f  we deci ded t hat  t he 

di scover y r ul e di d not  save t he pl ai nt i f f ' s  c l ai ms agai nst  t he 

pr i est  and t hat  t he c l ai m f or  negl i gent  super vi s i on accr ued 

agai nst  t he Ar chdi ocese on t he same dat e as t hose agai nst  t he 

pr i est .   Pr i t z l af f ,  194 Wi s.  2d at  312.   At  t he t i me of  our  

deci s i on i n Pr i t z l af f ,  we assumed,  wi t hout  deci di ng,  t hat  a 

c l ai m f or  negl i gent  hi r i ng,  t r ai ni ng and super vi s i on exi st ed i n 

Wi sconsi n.   I d.  at  325- 26.   We l ooked t o opi ni ons f r om ot her  

j ur i sdi ct i ons f or  t he el ement s of  such a c l ai m.   I d.  at  326.   We 

r easoned t hat  i f  such a c l ai m exi st ed i n Wi sconsi n,  Pr i t z l af f  

woul d have t o pr ove t hat  t he Ar chdi ocese was negl i gent  i n hi r i ng 

or  r et ai ni ng t he pr i est  because he was unf i t  f or  t he r ol e of  a 

pr i est .   I d.   We expl ai ned t hat  t he Fi r st  Amendment  of  t he 

Uni t ed St at es Const i t ut i on pr event s Wi sconsi n cour t s f r om 

det er mi ni ng what  makes a per son compet ent  t o ser ve as a Cat hol i c 

pr i est .   I d.   Ther ef or e,  we concl uded t hat  even i f  t he 

pl ai nt i f f ' s  negl i gent  super vi s i on c l ai ms wer e not  t i me- bar r ed,  

t he c l ai ms wer e pr ohi bi t ed by t he Fi r st  Amendment  t o t he Uni t ed 

St at es Const i t ut i on.   I d.    
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¶26 I n BBB Doe,  we r el i ed on Pr i t z l af f  f or  i t s  di scussi on 

of  t he di scover y r ul e as appl i ed t o c l ai ms of  sexual  assaul t .   

BBB Doe,  211 Wi s.  3d at  336- 38.   We t hen concl uded t hat  because 

t he negl i gent  super vi s i on c l ai ms wer e der i vat i ve of  t he c l ai ms 

agai nst  t he pr i est s f or  sexual  assaul t ,  t hey wer e al so bar r ed by 

t he st at ut e of  l i mi t at i ons.   I d.  at  366.      

¶27 I n L. L. N.  v.  Cl auder ,  209 Wi s.  2d 674,  563 N. W. 3d 434 

( 1997) ,  we al so addr essed a c l ai m f or  negl i gent  super vi s i on of  a 

pr i est  t hat  was br ought  agai nst  t he Di ocese of  Madi son.   We 

assumed t hat  a c l ai m f or  negl i gent  super vi s i on exi st ed i n 

Wi sconsi n,  as we di d i n Pr i t z l af f .   I d.  at  685.   However ,  we 

r ef used t o r each t hat  c l ai m because we concl uded t hat  t he case 

i nvol ved sexual  cont act  bet ween t wo consent i ng adul t s,  and 

t her ef or e,  a pr i est ' s vow of  cel i bacy coul d be i nvol ved.   I d.  at  

695- 96.   We r easoned t hat  a c i v i l  cour t  " has no aut hor i t y t o 

det er mi ne or  enf or ce st andar ds of  r el i gi ous conduct  and dut y"  

and hel d t hat  t he Fi r st  Amendment  pr ecl uded L. L. N. ' s c l ai m f or  

negl i gent  super vi s i on.   I d.  at  696.  

¶28 I n t he case bef or e us,  we do not  addr ess whet her  t he 

Fi r st  Amendment  pr ohi bi t s t he negl i gent  super vi s i on or  f r aud 

cl ai ms because t he i ssue was not  br ought  t o us.   The Ar chdi ocese 

expl i c i t l y  st at ed i n i t s br i ef  t hat  " t her e ar e no Fi r st  

Amendment  gr ounds or  i ssues pr esent ed on t hi s r ecor d or  appeal . "   

The Ar chdi ocese mai nt ai ned t he same posi t i on when quest i oned 

about  Fi r st  Amendment  def enses dur i ng or al  ar gument .   

Never t hel ess,  we ar e not  unmi ndf ul  of  t he concl usi ons we r eached 
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i n BBB Doe,  Cl auder  and Pr i t z l af f  r el at i ve t o c l ai ms of  

negl i gent  super vi s i on.    

¶29 The pl ai nt i f f s her ei n cont end t hat  BBB Doe,  Cl auder  

and Pr i t z l af f  ar e not  cont r ol l i ng because t he l aw r egar di ng 

negl i gent  empl oyment  and super vi s i on has evol ved si nce t hose 

deci s i ons.   The pl ai nt i f f s al so ar gue t hat  an empl oyer ' s t or t s 

ar e not  der i vat i ve,  but  i ndependent  of  a pl ai nt i f f ' s  under l y i ng 

c l ai m agai nst  an empl oyee who caused t he i nj ur y.   They r el y on 

Mi l l er  v.  Wal - Mar t  St or es,  I nc. ,  219 Wi s.  2d 250,  267- 68,  580 

N. W. 2d 233 ( 1998) .  

¶30 I n Mi l l er ,  we r ecogni zed t hat  i n Wi sconsi n a c l ai m f or  

negl i gent  super vi s i on i s a " val i d c l ai m. "   I d.   However ,  a 

r evi ew of  our  j ur i spr udence pr i or  t o and subsequent  t o Mi l l er  

demonst r at es t hat  Mi l l er  i n no way under mi nes or  over r ul es our  

hol di ngs i n BBB Doe,  Cl auder  or  Pr i t z l af f .    

¶31 Pr i or  t o Mi l l er ,  we had not  deci ded whet her  a common 

l aw cl ai m agai nst  an empl oyer  f or  negl i gent  hi r i ng,  t r ai ni ng or  

super vi s i on of  an empl oyee coul d be mai nt ai ned i n Wi sconsi n 

cour t s.   I d.  at  259.   Our  deci s i on i n Mi l l er  does not  ment i on 

BBB Doe,  nor  does i t  opi ne whet her  t he t or t  of  negl i gent  hi r i ng,  

t r ai ni ng or  super vi s i on of  an empl oyee i s,  or  i s  not ,  a 

der i vat i ve c l ai m of  t he under l y i ng wr ongf ul  conduct  of  t he 

empl oyee.   However ,  we di d say i n Mi l l er  t hat  i n or der  f or  a 

c l ai m of  negl i gent  hi r i ng,  t r ai ni ng or  super vi s i on t o ar i se 

agai nst  an empl oyer ,  t her e must  be wr ongf ul  conduct  by an 

empl oyee.   I d.  at  263.   And f i nal l y,  s i nce t he empl oyee i n 
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Mi l l er  was not  a pr i est  empl oyed by an ar chdi ocese,  t he Fi r st  

Amendment  was not  ment i oned.   

¶32 We al so r ecogni ze t hat  t her e ar e cases descr i bi ng t he 

cl ai m of  negl i gent  super vi s i on as a c l ai m t hat  f ocuses on 

conduct  t hat  i s  separ at e f r om t he under l y i ng wr ongf ul  act  of  t he 

empl oyer .   See,  e. g. ,  Doyl e v.  Engel ke,  219 Wi s.  2d 277,  291 

n. 6,  580 N. W. 2d 245 ( 1998)  ( " Whi l e negl i gent  super vi s i on does 

r equi r e an under l y i ng wr ong t o be commi t t ed by [ an]  empl oyee as 

an el ement ,  t he t or t  act ual l y f ocuses on t he t or t i ous,  i . e. ,  

negl i gent ,  conduct  of  t he empl oyer . " ) ;  Cl auder ,  209 Wi s.  2d at  

698- 99 n. 21 ( r easoni ng t hat  " l i abi l i t y  does not  r esul t  sol el y 

because of  t he r el at i onshi p of  t he empl oyer  and empl oyee,  but  

i nst ead because of  t he i ndependent  negl i gence of  t he empl oyer " ) .   

However ,  Doyl e and Cl auder  wer e not  det er mi ni ng whet her  

negl i gent  super vi s i on was or  was not  a der i vat i ve c l ai m f or  

pur poses of  det er mi ni ng whet her  t he st at ut e of  l i mi t at i ons bar s 

t he act i on.    

¶33 For  exampl e,  i n Doyl e,  we wer e deci di ng whet her  an 

i nsur er  had a dut y t o def end i t s i nsur ed agai nst  c l ai ms of  

negl i gent  super vi s i on.   Doyl e,  219 Wi s.  2d at  291 n. 6.   We wer e 

expl ai ni ng t hat  t he i nsur er ' s ar gument  t hat  i t  di d not  have t o 

def end t he cl ai m on vi car i ous l i abi l i t y  gr ounds was not  

per suasi ve because t he cl ai m f or  negl i gent  super vi s i on was not  a 

c l ai m based on vi car i ous l i abi l i t y .   I d.  at  291- 92.   We al so 

sai d t hat  whi l e t he i nt ent i onal  act s excl usi on i n t he pol i cy may 

exempt  t he i nsur er  f r om def endi ng t he i ndi v i dual  empl oyees f or  

what  was char act er i zed as i nt ent i onal  conduct ,  t he t or t  of  
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negl i gent  super v i s i on f ocused on t he negl i gence of  t he empl oyer .   

I d.  at  291.   As wi t h Mi l l er ,  i n Doyl e,  we di d not  ment i on BBB 

Doe,  and we di d not  di scuss whet her  a c l ai m of  negl i gent  

super vi s i on was or  was not  der i vat i ve of  t he under l y i ng wr ong of  

t he empl oyee.  

¶34 I n Cl auder ,  t he l anguage t o whi ch t he pl ai nt i f f s  r ef er  

ar ose when we wer e expl ai ni ng t hat  a t or t  c l ai m f or  negl i gent  

super vi s i on was di st i nct  f r om a t or t  c l ai m f or  v i car i ous 

l i abi l i t y  because vi car i ous l i abi l i t y  i s  based on pr i nci pl es of  

agency t hat  ar e not  i mpl i cat ed i n c l ai ms of  negl i gent  

super vi s i on.   Cl auder ,  209 Wi s.  2d at  698- 99 n. 21.    

¶35 Cl auder  was r el eased on May 23,  1997 and BBB Doe was 

r el eased one mont h l at er  on June 27,  1997.   Ther ef or e,  any 

ar gument  t hat  Cl auder  i s per suasi ve aut hor i t y f or  t he 

pr oposi t i on t hat  a c l ai m of  negl i gent  super vi s i on i s not  a 

der i vat i ve c l ai m as we sai d i t  was i n BBB Doe i s unavai l i ng.    

¶36 Accor di ngl y,  we concl ude t hat  BBB Doe and Pr i t z l af f  

cont r ol  t he out come of  t he c l ai ms f or  negl i gent  super vi s i on t hat  

ar e bef or e us.   They ar e cont r ol l i ng pr ecedent  t hat  have deci ded 

t hat  t he c l ai ms of  negl i gent  super vi s i on made her e ar e 

der i vat i ve of  t he under l y i ng sexual  mol est at i ons by t he pr i est s.   

As such,  t hose cl ai ms accr ued,  as a mat t er  of  l aw,  by t he t i me 

of  t he l ast  i nci dent  of  sexual  assaul t .   For  t he Does,  t hi s 

woul d be no l at er  t han 1976 and f or  Li nneman,  i t  woul d be no 

l at er  t han 1982.   As al l  c l ai ms f or  negl i gent  super vi s i on 

accr ued at  l east  23 year s bef or e t he compl ai nt s wer e f i l ed,  t he 

t ol l i ng per i ods due t o t he pl ai nt i f f s '  mi nor i t i es ar e of  
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i nsuf f i c i ent  l engt h t o save t hem.   Fur t her mor e,  even t hough t he 

pl ai nt i f f s cont end t hat  t hei r  i nj ur i es and t he cause t her eof  

wer e not  di scover ed unt i l  r ecent l y due t o psychol ogi cal  copi ng 

mechani sms,  t he st at ut e of  l i mi t at i ons i s not  t ol l ed based on 

cl ai ms of  r epr essed memor i es.   BBB Doe,  211 Wi s.  2d at  357.   

Ther ef or e,  t he c l ai ms f or  negl i gent  super vi s i on ar e bar r ed by 

t he st at ut e of  l i mi t at i ons f or  negl i gence,  as appl i ed i n pr i or  

cont r ol l i ng pr ecedent .  

2.  Fr aud 

¶37 The st at ut e of  l i mi t at i ons f or  an act i on based on 

f r aud i s s i x year s,  r egar dl ess of  whet her  t he c l ai m accr ued i n 

t he mi d- 1970s or  any t i me t her eaf t er .   Wi s.  St at .  

§ 893. 93( 1) ( b) ;  see,  e. g. ,  Wi s.  St at .  § 893. 19( 1)  ( 1973- 74) .   As 

wi t h t he st at ut e of  l i mi t at i ons f or  negl i gent  super vi s i on,  t hi s 

st at ut e woul d be t ol l ed f or  one or  t wo year s af t er  t he per son 

who br i ngs t he cl ai m r eaches t he age of  18,  i f  t he i nj ur y 

occur r ed dur i ng t he mi nor i t y of  t he c l ai mant .   Wi s.  St at .  

§ 893. 33 ( 1975- 76) ;  Wi s.  St at .  § 893. 16.   Based on t hi s st at ut e 

of  l i mi t at i ons,  unl ess t he c l ai ms f or  f r aud accr ued wi t hi n s i x 

year s of  when t he compl ai nt s wer e f i l ed i n 2005,  t he c l ai ms ar e 

bar r ed.   Accor di ngl y,  we must  exami ne when t he cl ai ms f or  f r aud 

accr ued.   However ,  bef or e we anal yze cl ai m accr ual  f or  f r aud,  we 

deci de whet her  t he pl ai nt i f f s suf f i c i ent l y al l ege al l  of  t he 

el ement s of  a c l ai m based on f r aud.  

a.  Fr aud al l egat i ons 

¶38 A cl ai m f or  i nt ent i onal  mi sr epr esent at i on r equi r es 

pr oof  t hat :  
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( 1)  t he def endant  made a f act ual  r epr esent at i on;  ( 2)  
whi ch was unt r ue;  ( 3)  t he def endant  ei t her  made t he 
r epr esent at i on knowi ng i t  was unt r ue or  made i t  
r eckl essl y wi t hout  car i ng whet her  i t  was t r ue or  
f al se;  ( 4)  t he def endant  made t he r epr esent at i on wi t h 
i nt ent  t o def r aud and t o i nduce anot her  t o act  upon 
i t ;  and ( 5)  t he pl ai nt i f f  bel i eved t he st at ement  t o be 
t r ue and r el i ed on i t  t o hi s/ her  det r i ment .    

Kal ot i ,  293 Wi s.  2d 555,  ¶12. 12  The al l egat i ons of  f r aud i n t he 

compl ai nt s t hat  ar e bef or e us ar e of  t wo t ypes:   ( 1)  al l eged 

af f i r mat i ve r epr esent at i ons t hat  t he pr i est s di d not  have a 

hi st or y of  mol est i ng chi l dr en and t hat  t hey wer e not  a danger  t o 

chi l dr en;  and ( 2)  al l eged f ai l ur es t o di scl ose t he mat er i al  f act  

t hat  each pr i est  had a hi st or y of  sexual  mol est at i on of  

chi l dr en.   Ei t her  an af f i r mat i ve r epr esent at i on or  a f ai l ur e t o 

di scl ose,  when t her e i s a dut y t o di scl ose,  can suppor t  a c l ai m 

of  i nt ent i onal  mi sr epr esent at i on.   I d. ,  ¶13.   

¶39 We not e t hat  Wi s.  St at .  §§ 802. 02 and 802. 03 set  f or t h 

t he r equi r ement s of  pl eadi ngs gener al l y and pl eadi ngs f or  c l ai ms 

of  f r aud.   Sect i on 802. 02( 1) ( a)  r equi r es " [ a]  shor t  and pl ai n 

st at ement  of  t he c l ai m. "   However ,  § 802. 03( 2) ,  per t ai ni ng t o 

                                                 
12 We have concl uded t hat  a par t y t o a busi ness t r ansact i on 

has a dut y t o di scl ose a f act  when:  

( 1)  t he f act  i s  mat er i al  t o t he t r ansact i on;  ( 2)  t he 
par t y wi t h knowl edge of  t hat  f act  knows t hat  t he ot her  
par t y i s about  t o ent er  i nt o t he t r ansact i on under  a 
mi st ake as t o t he f act ;  ( 3)  t he f act  i s  pecul i ar l y and 
excl usi vel y wi t hi n t he knowl edge of  one par t y ,  and t he 
mi st aken par t y coul d not  r easonabl y be expect ed t o 
di scover  i t ;  and ( 4)  on account  of  t he obj ect i ve 
c i r cumst ances,  t he mi st aken par t y woul d r easonabl y 
expect  di scl osur e of  t he f act .  

Kal ot i ,  283 Wi s.  2d 555,  ¶20.    
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pl eadi ngs f or  f r aud,  st at es " t he c i r cumst ances const i t ut i ng 

f r aud or  mi st ake shal l  be st at ed wi t h par t i cul ar i t y. "   We have 

i nt er pr et ed t hi s  st at ut e t o r equi r e t hat  " al l egat i ons of  f r aud 

must  speci f y t he par t i cul ar  i ndi v i dual s i nvol ved,  wher e and when 

mi sr epr esent at i ons occur r ed,  and t o whom mi sr epr esent at i ons wer e 

made. "   I d. ,  ¶21.  

i .  Af f i r mat i ve r epr esent at i ons 

¶40 As af f i r mat i ve f act ual  r epr esent at i ons,  t he Doe 

pl ai nt i f f s al l ege t hat  t he Ar chdi ocese r epr esent ed t hat  i t  di d 

not  know t hat  Wi der a had a hi st or y of  mol est i ng chi l dr en and i t  

di d not  know he was a danger  t o chi l dr en.   The Doe pl ai nt i f f s 

al l ege t he Ar chdi ocese di d so by i t s r esponses t o par i shi oner s '  

l et t er s wher ei n i t  af f i r med t he par i shi oner s '  posi t i ve comment s 

about  Wi der a' s f r equent  i nt er act i ons wi t h chi l dr en.   For  

exampl e,  on Febr uar y 12,  1974,  t he Vi ce Pr esi dent  of  t he St .  

Andr ew School  Boar d wr ot e:  

The chi l dr en i n our  school  l i t er al l y f ol l ow hi m 
( Wi der a)  ar ound,  he i s so k i nd and shows so much 
i nt er est  i n t hem.    

On Febr uar y 19,  1974,  t he Rever end John J.  Thei sen,  Execut i ve 

Secr et ar y f or  t he Ar chdi ocese,  r esponded:  

We ar e most  happy t o hear  t hat  you ar e so pl eased 
wi t h Fat her  Si g Wi der a.   We ar e happy t o hear  t hat  he 
i s doi ng wel l  i n t he school  and shows so much i nt er est  
i n t he chi l dr en.    

The Doe pl ai nt i f f s '  compl ai nt s  at t ach and i ncor por at e t hese 

l et t er s and ot her  document s showi ng t hat  Wi der a was convi ct ed of  

a v i ol at i on of  Wi s.  St at .  § 944. 17 ( 1973- 74)  ( sexual  per ver si on)  
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on August  13,  1973.   I t  i s  al l eged t hat  t he Ar chdi ocese knew of  

t hi s convi ct i on when i t  r esponded i n a r eaf f i r mi ng manner  t o t he 

par i shi oner s '  l et t er s.  

¶41 The Doe and Li nneman compl ai nt s  al so al l ege t hat  t he 

Ar chdi ocese' s act  of  pl aci ng t he pr i est s i n par i shes wi t h 

unsuper vi sed access t o chi l dr en const i t ut ed af f i r mat i ve 

r epr esent at i ons t hat  t he Ar chdi ocese di d not  know t hat  t he 

pr i est s had a hi st or y of  sexual l y mol est i ng chi l dr en and t hat  

t he Ar chdi ocese di d not  know t he pr i est s wer e a danger  t o 

chi l dr en.   For  exampl e,  t he Doe pl ai nt i f f s '  compl ai nt s al l ege:   

34.   By pl aci ng Si egf r i ed Wi der a at  St .  Andr ews 
i n Del avan,  t he Ar chdi ocese af f i r mat i vel y r epr esent ed 
t o mi nor  chi l dr en and t hei r  f ami l i es at  t he par i sh,  
i ncl udi ng [ t he]  Pl ai nt i f f s [ ]  and t hei r  f ami l i es,  t hat  
Si egf r i ed Wi der a di d not  have a hi st or y of  mol est i ng 
chi l dr en,  t hat  Def endant  Ar chdi ocese di d not  know t hat  
Si egf r i ed Wi der a had a hi st or y of  mol est i ng chi l dr en 
and t hat  Def endant  Ar chdi ocese di d not  know t hat  
Si egf r i ed Wi der a was a danger  t o chi l dr en.  

.  .  .  .    

36.   Par t i cul ar l y,  Def endant  Ar chdi ocese knew 
t hat  Si egf r i ed Wi der a had sexual l y mol est ed numer ous 
chi l dr en and t hat  Si egf r i ed Wi der a was a danger  t o 
chi l dr en bef or e Wi der a mol est ed [ ]  Pl ai nt i f f [ s] .   

.  .  .  .    

50.   Def endant  Ar chdi ocese knew t hat  Si egf r i ed 
Wi der a had a hi st or y of  sexual l y mol est i ng chi l dr en 
bef or e Pl ai nt i f f [ s] .  

( See John Doe 1 Compl . )   Si mi l ar  al l egat i ons ar e made i n 

Li nneman' s compl ai nt  r el at i ve t o t he Ar chdi ocese' s 

r epr esent at i ons about  Becker .    
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¶42 We have hel d t hat  act s can be t he equi val ent  of  a 

r epr esent at i on.   Scandr et t  v.  Gr eenhouse,  244 Wi s.  108,  113,  11 

N. W. 2d 510 ( 1943) .   I n Scandr et t ,  t he at t or ney who had 

r epr esent ed Gr eenhouse i n a pr i or  sui t  r ecei ved an of f er  t o 

set t l e t he ent i r e sui t ,  i ncl udi ng a subr ogat ed c l ai m,  f or  $250.   

I d.  at  110.   He r esponded t o t he of f er  by sayi ng he woul d have 

t o check wi t h t he i nsur ance car r i er  i n r egar d t o i t s posi t i on on 

set t l i ng t he subr ogat ed cl ai m.   I d.   The at t or ney l at er  accept ed 

t he check wi t hout  f ur t her  comment .   I d.   However ,  when he 

accept ed t he check,  he had not  cont act ed t he i nsur ance car r i er ,  

and he di d not  pay i t s c l ai m.   I d.  at  110- 11.   Lat er ,  when t he 

i nsur ance car r i er  sued t o col l ect  i t s  $41. 20 subr ogat ed cl ai m,  

t her e was a quest i on about  whet her  t he at t or ney' s act  of  

accept i ng t he check coul d be const r ued as an af f i r mat i ve 

r epr esent at i on suf f i c i ent  t o suppor t  a c l ai m f or  f r aud.   I d.  at  

111.   We concl uded t hat  i t  di d and expl ai ned:  

I t  i s  not  necessar y f or  a per son t o make or al  
mi sr epr esent at i on of  f act  i n or der  t o be gui l t y of  
f r audul ent  conduct , ——such r epr esent at i ons may be made 
by t he act s or  conduct  of  t he par t y.   The r ul e i s 
st at ed i n 1 Bi gel ow,  Fr aud,  p.  467:    

" Any conduct  capabl e of  bei ng t ur ned i nt o a 
st at ement  of  f act  i s  a r epr esent at i on.   Ther e i s no 
di st i nct i on bet ween mi sr epr esent at i ons ef f ect ed by 
wor ds and mi sr epr esent at i ons ef f ect ed by ot her  act s. "  

I d.  at  113 ( c i t at i ons omi t t ed) .    

¶43 Cour t s of  ot her  j ur i sdi ct i ons al so have r ecogni zed 

t hat  af f i r mat i ve r epr esent at i ons may,  under  cer t ai n 

c i r cumst ances,  be made by non- ver bal  conduct .   See,  e. g. ,  
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Haber st i ck v.  Gor don A.  Gundaker  Real  Est at e Co. ,  921 S. W. 2d 

104,  109 ( Mo.  Ct .  App.  1996)  ( concl udi ng t hat  conduct  under t aken 

t o mi sl ead may sat i sf y an af f i r mat i ve r epr esent at i on) ;  Bedel l  v.  

Daugher t y,  242 S. W. 2d 572,  575 ( Mo.  1951)  ( concl udi ng " [ a]  

mi sr epr esent at i on may be made by conduct  cal cul at ed t o mi sl ead 

and t o f r audul ent l y obt ai n an undue advant age" ) ;  Guar ant y Bond 

St at e Bank of  Mt .  Pl easant  v.  Kel l ey,  13 S. W. 2d 69,  71 ( Tex.  

Comm' n App.  1929)  ( concl udi ng t hat  even i f  t he husband 

consummat ed t he deal  wi t h t he bank,  t he wi f e' s conduct  " amount ed 

t o an af f i r mat i ve r epr esent at i on t hat  she and her  husband had,  

i n good f ai t h,  conveyed t he homest ead and r eser ved t he l i en t hus 

assi gned t o t he bank" ) .    

¶44 Her e,  al l  t he pl ai nt i f f s al l ege t hat  t he Ar chdi ocese' s 

act  of  pl aci ng t he pr i est s i n par i shes wher e t hey had 

unsuper vi sed access t o chi l dr en af f i r mat i vel y r epr esent ed t o t he 

mi nor  chi l dr en and t hei r  f ami l i es t hat  t he Ar chdi ocese di d not  

know t he pr i est s had a hi st or y of  mol est i ng chi l dr en and t hat  

t he Ar chdi ocese di d not  know t he pr i est s wer e a danger  t o 

chi l dr en.   Because act s can const i t ut e r epr esent at i ons of  f act ,  

based sol el y on t he al l egat i ons i n t he compl ai nt s bef or e us,  we 

cannot  concl ude t hat  such act s as ar e descr i bed i n t he 

compl ai nt s ar e not  suf f i c i ent  t o const i t ut e an af f i r mat i ve 

r epr esent at i on.    

¶45 The ot her  f our  el ement s of  i nt ent i onal  

mi sr epr esent at i on wer e al so pl ed by t he pl ai nt i f f s.   Fi r st ,  t he 

pl ai nt i f f s al l ege t hat  t he af f i r mat i ve r epr esent at i ons t hat  t he 

Ar chdi ocese di d not  know of  t he pr i est s '  hi st or y of  mol est at i on 
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and t hat  t he Ar chdi ocese di d not  know t he pr i est s wer e a danger  

t o chi l dr en wer e unt r ue.   Second,  t he pl ai nt i f f s al l ege t hat  t he 

Ar chdi ocese knew t he r epr esent at i ons wer e unt r ue when made. 13   

¶46 Thi r d,  t he compl ai nt s al l ege t he Ar chdi ocese i nt ended 

t o decei ve t he pl ai nt i f f s and i nduce t hem t o act  on t he 

r epr esent at i ons by not  t el l i ng t he par i shi oner s of  Wi der a' s 

cr i mi nal  convi ct i on of  sexual l y  mol est i ng a mi nor  boy and of  

Becker ' s hi st or y of  sexual l y mol est i ng chi l dr en.    

                                                 
13 The Doe pl ai nt i f f s '  compl ai nt s st at e t hat  Wi der a had been 

cr i mi nal l y convi ct ed of  chi l d mol est at i on and t he Ar chdi ocese 
knew of  t he convi ct i on.   The compl ai nt s al so st at e t hat  t he 
Ar chdi ocese r ecei ved a l et t er  det ai l i ng comment s of  a pr i est  
t hat  wor ked at  t he par i sh Wi der a wor ked at  when cr i mi nal l y  
convi ct ed.   The l et t er  st at ed t hat  a mal e gr ade school  t eacher  
who saw Wi der a " f ool i ng ar ound wi t h t he boys of  anot her  t eacher "  
t ol d t he pr i est  t hat  i f  Wi der a " f ool ed ar ound i n t he same way 
wi t h hi s st udent s,  he woul d punch Fat her  i n t he f ace" ;  t hat  
par i shi oner s had come f or war d af t er  t he cr i mi nal  convi ct i on and 
r epor t ed i nci dent s t hey had not i ced and war ni ngs t hey gave t o 
t hei r  own chi l dr en;  and t hat  Wi der a woul d shower  al l  i n t he nude 
wi t h boys and t hen " [ w] hen an adul t  mal e ent er ed t he shower ,  Fr .  
Si egf r i ed cover ed hi msel f  wi t h a t owel . "  

Li nneman al l eged t hat  t he Ar chdi ocese knew Becker  had 
sexual l y mol est ed numer ous chi l dr en and t hat  he was a danger  t o 
chi l dr en.   Li nneman' s compl ai nt  st at es t hat  Becker  f ondl ed t he 
geni t al s and at t empt ed t o sodomi ze a mi nor  boy on appr oxi mat el y 
t en separ at e occasi ons f r om 1971 t o 1972 i n Mi l waukee,  
Wi sconsi n,  and i n appr oxi mat el y 1978,  f ondl ed anot her  boy 
numer ous t i mes i n Cal i f or ni a.   The past or  at  t he chur ch i n 
Cal i f or ni a asked t hat  Becker  be t r ansf er r ed back t o Mi l waukee.   
Li nneman' s compl ai nt  al so st at es t hat  t he Ar chdi ocese r ecei ved a 
r epor t  f r om t wo par i shi oner s i n 1980 t hat  Becker  had " an 
unf or t unat e i nci dent "  wi t h a t eenage boy,  wher eupon t he 
Ar chdi ocese sent  Becker  t o t her apy and t r ansf er r ed hi m t o 
anot her  par i sh.   Li nneman' s compl ai nt  al so st at es t he 
Ar chdi ocese r ecei ved ot her  compl ai nt s f r om concer ned par ent s 
r egar di ng Becker ' s i nappr opr i at e behavi or  wi t h chi l dr en.  
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¶47 Four t h,  t he pl ai nt i f f s al l ege t hat  t hey r el i ed on such 

r epr esent at i ons because t he def endant s wer e i n posi t i ons of  

super i or i t y and i nf l uence,  whi ch caused t hem t o be sexual l y 

mol est ed and suf f er  damages.   Ther ef or e,  we concl ude t hat  t he 

pl ai nt i f f s have al l eged f act s  suf f i c i ent  t o s t at e c l ai ms f or  

f r aud.  

i i .  Fai l ur e t o di scl ose 

¶48 The compl ai nt s al so al l eged f r aud t hr ough t he 

Ar chdi ocese' s f ai l ur e t o di scl ose t he f act  t hat  t he pr i est s had 

hi st or i es of  sexual  abuse of  chi l dr en.   I n gener al ,  s i l ence or  a 

f ai l ur e t o di scl ose a f act  i s  not  an i nt ent i onal  

mi sr epr esent at i on unl ess t he per son has a dut y t o di scl ose.   

Kal ot i ,  283 Wi s.  2d 555,  ¶13;  Doe 676C,  284 Wi s.  2d 307,  ¶49;  

Ol l er man v.  O' Rour ke Co. ,  94 Wi s.  2d 17,  26,  288 N. W. 2d 95 

( 1980) .   " I f  t her e i s a dut y t o di scl ose a f act ,  f ai l ur e t o 

di scl ose t hat  f act  i s  t r eat ed i n t he l aw as equi val ent  t o a 

r epr esent at i on of  t he nonexi st ence of  t he f act . "   Ol l er man,  94 

Wi s.  2d at  26.   Ther ef or e,  whet her  non- di scl osur e can sat i sf y an 

el ement  of  f r aud t ur ns on whet her  t he Ar chdi ocese had a dut y t o 

di scl ose t o t he pl ai nt i f f s t he f act  t hat  t he pr i est s had 

hi st or i es of  sexual  mol est at i on of  chi l dr en.    

¶49 Al t hough t he quest i on of  whet her  a l egal  dut y exi st s 

i s a quest i on of  l aw,  i d.  at  27,  i t  i s  an ext r emel y compl ex 

quest i on t hat  may have f act ual  component s t hat  make i t  

unsui t abl e t o addr ess on a mot i on t o di smi ss.   When we r evi ew a 

mot i on t o di smi ss,  we may,  but  we ar e not  compel l ed t o,  addr ess 

whet her  t he compl ai nt  st at es mor e t han one cl ai m f or  r el i ef .   
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At t oe v.  Madi son Pr of ' l  Pol i cemen' s Ass' n,  79 Wi s.  2d 199,  205,  

255 N. W. 2d 489 ( 1977) .   Because we have concl uded t hat  t he 

pl ai nt i f f s '  al l egat i ons of  af f i r mat i ve f r audul ent  

mi sr epr esent at i ons ar e suf f i c i ent ,  we do not  addr ess t he 

suf f i c i ency of  t he pl ai nt i f f s '  f r audul ent  mi sr epr esent at i on 

c l ai ms based on f ai l ur es t o di scl ose Wi der a' s  and Becker ' s 

hi st or i es of  sexual l y mol est i ng chi l dr en t hat  wer e known t o t he 

Ar chdi ocese pr i or  t o t he sexual  abuse of  t he pl ai nt i f f s.      

i i i .  Accr ual  of  f r aud cl ai ms14 

¶50 Si nce we concl ude t hat  c l ai ms f or  f r aud agai nst  t he 

Ar chdi ocese based on i nt ent i onal  mi sr epr esent at i ons ar e 

suf f i c i ent l y pl ed,  we now det er mi ne whet her  such cl ai ms ar e 

bar r ed by t he st at ut e of  l i mi t at i ons.   The cl ai ms f or  f r aud 

based on i nt ent i onal  mi sr epr esent at i ons ar e di st i ngui shabl e f r om 

negl i gent  super vi s i on c l ai ms.   As we expl ai ned above,  f r aud 

cl ai ms ar e not  der i vat i ve c l ai ms,  but  r at her ,  i nt ent i onal  t or t s 

wher e t he wr ongf ul  act  i s  t he Ar chdi ocese' s f r audul ent  

r epr esent at i on t hat  i t  di d not  know of  t he pr i est s '  hi st or i es of  

sexual l y mol est i ng chi l dr en and t hat  i t  di d not  know t he pr i est s 

                                                 
14 Our  opi ni on i n BBB Doe di d not  addr ess i nt ent i onal  

mi sr epr esent at i on.    BBB Doe,  211 Wi s.  2d at  319 ( expl ai ni ng 
t hat  t he pl ai nt i f f s al l eged cl ai ms agai nst  t he Ar chdi ocese f or  
" negl i gent  empl oyment ,  t r ai ni ng and super vi s i on of  t he def endant  
pr i est s,  and f or  f ai l ur e t o r epor t  t he abuse" ) .   Our  opi ni on i n 
BBB Doe al so cont ai ns no di scussi on of  t he st at ut e of  
l i mi t at i ons f or  f r aud,  as i t  woul d have i f  t he v i abi l i t y  of  a 
f r aud cl ai m had been anal yzed.   We poi nt  t hi s out  because t her e 
has been some conf usi on about  whet her  BBB Doe addr essed cl ai ms 
of  f r aud ( i nt ent i onal  mi sr epr esent at i on)  by t he Ar chdi ocese.   I t  
di d not .   
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wer e danger ous t o chi l dr en.  Fr aud cl ai ms,  i f  pr oven,  pr ovi de a 

separ at e cause of  t he pl ai nt i f f s '  i nj ur i es. 15   

¶51 The st at ut e of  l i mi t at i ons f or  f r aud codi f i es t he 

di scover y r ul e and st at es:   " The cause of  act i on i n such case i s 

not  deemed t o have accr ued unt i l  t he di scover y,  by t he aggr i eved 

par t y,  of  t he f act s const i t ut i ng t he f r aud. "   Wi s.  St at .  

§ 893. 93( 1) ( b) .   We expl ai ned t he di scover y r ul e as i t  per t ai ns 

t o f r aud as f ol l ows:  

Act ual  and compl et e knowl edge of  t he f r aud on t he 
par t  of  t he pl ai nt i f f  i s  not  necessar y i n or der  t o set  
t he l i mi t at i on per i od r unni ng.  

When t he i nf or mat i on br ought  home t o t he 
aggr i eved par t y i s such as t o i ndi cat e wher e t he f act s 
const i t ut i ng t he f r aud can be ef f ect ual l y di scover ed 
upon di l i gent  i nqui r y,  i t  i s  t he dut y of  such par t y t o 
make t he i nqui r y,  and i f  he f ai l s  t o do so wi t hi n a 
r easonabl e t i me he i s,  never t hel ess,  char geabl e wi t h 
not i ce of  al l  f act s t o whi ch such i nqui r y mi ght  have 
l ed.  

.  .  .  

Under  t he r ul e quot ed above,  i t  i s  not  necessar y 
t hat  a def r auded par t y have knowl edge of  t he ul t i mat e 
f act  of  f r aud.   What  i s r equi r ed i s t hat  i t  be i n 
possessi on of  such essent i al  f act s as wi l l ,  i f  
di l i gent l y i nvest i gat ed,  di scl ose t he f r aud.   The 
bur den of  di l i gent  i nqui r y i s  upon t he def r auded par t y 
as soon as he has such i nf or mat i on as i ndi cat es wher e 
t he f act s const i t ut i ng t he f r aud can be di scover ed.  

                                                 
15 As we expl ai ned above,  t he r eason t he negl i gent  

super vi s i on c l ai ms accr ue at  t he same t i me as t he under l y i ng 
sexual  assaul t  c l ai ms i s because when sexual  assaul t  by a pr i est  
i s  al l eged,  t he negl i gent  super vi s i on c l ai ms ar e der i vat i ve 
causes of  act i on t o t he under l y i ng i nt ent i onal  t or t  c l ai ms.   BBB 
Doe,  211 Wi s.  2d at  366.   No cl ai m f or  i nt ent i onal  
mi sr epr esent at i on was made i n BBB Doe.    
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Koehl er  v.  Haechl er ,  27 Wi s.  2d 275,  278,  133 N. W. 2d 730 ( 1965)  

( i nt er nal  quot at i ons and ci t at i ons omi t t ed) .   

¶52 I n Koehl er ,  we concl uded t hat  a st ock pur chaser  was 

not  bar r ed by t he st at ut e of  l i mi t at i ons f r om cl ai mi ng f r aud i n 

t he sal e of  cor por at e st ock al l egedl y i n excess of  t he number  of  

shar es aut hor i zed because no f act  was pr esent ed t hat  shoul d have 

al er t ed t he pur chaser  t o l ook t o t he pr obat e pr oceedi ng f or  

i nf or mat i on r egar di ng owner shi p of  shar es pr i or  t o when he di d 

so.   I d.  at  278- 79.   Her e,  t he compl ai nt s set  out  no f act  t hat  

shoul d have al er t ed t he pl ai nt i f f s t o at t empt  t o di scover  

whet her  t he Ar chdi ocese knew t hat  t he pr i est s had pr i or  

hi st or i es of  sexual  abuse of  chi l dr en. 16   

¶53 The cour t  of  appeal s appl i ed t he di scover y r ul e t o a 

f r aud cl ai m i n St r oh Di e Cast i ng Co.  v.  Monsant o Co. ,  177 

Wi s.  2d 91,  502 N. W. 2d 132 ( Ct .  App.  1993) .   The pl ai nt i f f  i n 

St r oh was a hydr aul i c f l ui d user  t hat  br ought  a pr oduct s 

l i abi l i t y  act i on agai nst  t he manuf act ur er ,  Monsant o,  al l egi ng 

t he f l ui d was def ect i ve due t o hi gh pol ychl or i nat ed bi phenyl  

compounds ( PCBs) . 17  I d.  at  98.   Monsant o moved f or  summar y 

                                                 
16 Al t hough vol umi nous submi ssi ons wer e made af t er  we 

accept ed r evi ew of  t hi s case,  t hey may not  be used i n t he mot i on 
t o di smi ss t he compl ai nt s f or  f ai l i ng t o st at e a c l ai m because 
t hat  mot i on t est s onl y t he l egal  suf f i c i ency of  t he compl ai nt .   
BBB Doe,  211 Wi s.  2d at  331.  

17 PCBs ( pol ychl or i nat ed bi phenyl s)  " ar e t oxi c [ compounds 
t hat ]  per si st  i n t he envi r onment ,  and t end t o accumul at e i n t he 
f ood chai ns of  bot h human bei ngs and ani mal s. "   St r oh Di e 
Cast i ng Co.  v.  Monsant o Co. ,  177 Wi s.  2d 91,  97,  502 N. W. 2d 132 
( Ct .  App.  1993) .   
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j udgment ,  c l ai mi ng t hat  t he cause of  act i on was t i me bar r ed.   

I d.  at  99.   The cour t  of  appeal s not ed t hat  t he " dat e of  

di scover y"  i s gener al l y a quest i on of  f act  f or  t he j ur y and i s a 

quest i on of  l aw onl y wher e t he f act s ar e undi sput ed.   I d.  at  

104.   The par t i es i n St r oh agr eed t hat  f or  pur poses of  c l ai m 

accr ual ,  " i t  i s  not  necessar y t hat  a def r auded par t y have 

knowl edge of  t he ul t i mat e f act  of  f r aud.   What  i s r equi r ed i s 

t hat  i t  be i n possessi on of  such essent i al  f act s as wi l l ,  i f  

di l i gent l y i nvest i gat ed,  di scl ose t he f r aud. "   I d.  at  117- 18 

( quot i ng Mi l waukee W.  Bank v.  A. A.  Li enemann,  15 Wi s.  2d 61,  65,  

112 N. W. 2d 190 ( 1961) ) .    

¶54 The cour t  of  appeal s i n St r oh concl uded t hat  t he 

act i on was t i me bar r ed under  Wi s.  St at .  § 893. 93( 1) ( b) .   Wi t h 

t he enact ment  of  Chapt er  NR 157 of  t he Wi sconsi n Admi ni st r at i ve 

Code i n Sept ember  1977,  ent i t l ed " Management  of  PCBs and 

Pr oduct s Cont ai ni ng PCBs, "  St r oh had t o i ncur  subst ant i al  

expenses f or  PCB t est i ng and i nci ner at i on due t o i t s cont i nued 

use of  PCBs i n i t s hydr aul i c f l ui ds.   I d.  at  118- 19.   The 

r egul at i on al so al er t ed t he user  " t o t he per vasi veness and 

per si st ence of  PCB- cont ai ni ng pr oduct s i n t he envi r onment . "   I d.   

Fur t her mor e,  t he user  not ed t hat  t he pr obl ems associ at ed wi t h 

PCB- cont ai ni ng pr oduct s cr eat ed " t r emendous publ i c out cr y 

t hr oughout  t he mi d- 1970s. "   I d.   Ther ef or e,  t he cour t  of  appeal s 

concl uded t hat  " [ a] s of  Sept ember  1977,  a consci ent i ous 

ent er pr i se i n t he posi t i on of  St r oh shoul d have become 

suspi c i ous of  Monsant o' s [ r epr esent at i on]  t hat  i t s  Pydr aul  

f l ui ds coul d cont i nue t o be used i n St r oh' s di e cast i ng 
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oper at i on. "   I d.  at  119.   Si nce t he cour t  of  appeal s concl uded 

t hat  had St r oh " di l i gent l y i nvest i gat ed t he f act s known t o i t  

[ i n]  Sept ember  1977,  t he al l eged f r aud on t he par t  of  Monsant o 

woul d have been di scover ed. "   I d.   Accor di ngl y,  St r oh' s 

i nt ent i onal  mi sr epr esent at i on c l ai m was t i me bar r ed.   I d.  

¶55 St r oh does not  pr ovi de suf f i c i ent  suppor t  t o cause us 

t o di smi ss t he f r aud cl ai ms f or  at  l east  t hr ee r easons.   Fi r st ,  

St r oh was deci ded af t er  mot i ons f or  summar y j udgment  and a f ul l  

t r i al  f or  f act ual  devel opment .   I d.  at  99.   I n cont r ast ,  t he 

case now bef or e us pr esent s as a mot i on t o di smi ss wher e t he 

onl y f act s devel oped ar e t hose st at ed i n t he compl ai nt s or  t he 

r easonabl e i nf er ences t hat  f l ow f r om f act s pl ed.   BBB Doe,  211 

Wi s.  2d at  331.   Second,  St r oh' s f ai l ur e t o compl y wi t h f eder al  

r egul at i ons i n r egar d t o PCB di sposal  was a cause of  i t s  

i nj ur i es.   St r oh,  177 Wi s.  2d at  112.   By cont r ast ,  none of  t he 

chi l dr en who was assaul t ed by Wi der a and Becker  di d anyt hi ng t o 

cause t hei r  own i nj ur i es.   Thi r d,  r easoni ng about  t he 

i nvest i gat i on t hat  r easonabl y may be r equi r ed i n a busi ness 

cont ext  i s  not  di r ect l y t r ansf er abl e t o a r el at i onshi p t hat  i s  

based on t r ust ,  par t i cul ar l y when t he t r ust  r el at i onshi p ar i ses 

i n a r el i gi ous cont ext  such as t hat  of  pr i est  and par i shi oner .   

Ther ef or e,  i t  does not  f ol l ow f r om t he f act  of  bei ng sexual l y 

mol est ed t hat  any pl ai nt i f f  woul d suspect  t hat  t he Ar chdi ocese 

knew t hat  t he pr i est s had pr i or  hi st or i es of  sexual  mol est at i on 

of  chi l dr en and yet  pl aced t hem i n t he posi t i on wher e t hey woul d 

mol est  mor e chi l dr en.  
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¶56 I t  al so has been ar gued t hat  we shoul d f ol l ow t he 

r easoni ng of  t he Ut ah Cour t  of  Appeal s i n Col osi mo v.  Roman 

Cat hol i c Bi shop of  Sal t  Lake Ci t y,  104 P. 3d 646 ( 2004)  and 

di smi ss t he f r aud cl ai ms because t he pl ai nt i f f s shoul d have 

di scover ed t he Ar chdi ocese' s f r aud l ong bef or e t he st at ut e of  

l i mi t at i ons on f r aud had r un.   We decl i ne t he i nvi t at i on t o do 

so.    

¶57 I n Col osi mo,  t he pl ai nt i f f s br ought  sui t  agai nst  t he 

Bi shop of  Sal t  Lake Ci t y,  d/ b/ a t he Cat hol i c Di ocese of  Sal t  

Lake Ci t y,  and ot her  ar chdi oceses ( t he Bi shop)  gr ounded i n t hei r  

sexual  assaul t s by a par i sh pr i est .   I d.  at  649.   Fr aud was one 

of  t he c l ai ms al l eged agai nst  t he Bi shop.   I d.   The t r i al  cour t  

di smi ssed al l  c l ai ms on summar y j udgment .   I d.  at  650.   The 

cour t  of  appeal s  af f i r med t he di smi ssal  based on i t s concl usi on 

t hat  t he t r i al  cour t  had cor r ect l y i nt er pr et ed t he Ut ah st at ut e 

of  l i mi t at i ons as bar r i ng al l  c l ai ms.   I d.  at  652.   I t  concl uded 

t hat  because t he pl ai nt i f f s knew at  t he t i me of  t he sexual  

assaul t  t hat  t hey wer e i nj ur ed by t he pr i est  and because t hey 

knew of  t he pr i est ' s r el at i onshi p t o t he ot her  def endant s,  t hey 

wer e r equi r ed af t er  t ur ni ng 18 year s of  age t o " exer ci se 

r easonabl e di l i gence"  i n di scover i ng whet her  t hey had cl ai ms 

agai nst  t he Bi shop.   I d.  at  653.    

¶58 Col osi mo i s not  per suasi ve.   I ni t i al l y ,  we not e t hat  

Col osi mo i s a summar y j udgment  deci s i on wher e f act s out si de of  

t he pl eadi ngs wer e consi der ed by t he cour t  i n comi ng t o i t s 

concl usi ons.   I d.  at  650.   We have not  consi der ed f act s out si de 

of  t he pl eadi ngs and t he r easonabl e i nf er ences t her ef r om,  when 
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deci di ng t he case now bef or e us.   BBB Doe,  211 Wi s.  2d at  331.   

Fur t her mor e,  Col osi mo does not  gi ve any r eason f or  i t s  

concl usi on t hat  t he assaul t ed chi l dr en on r eachi ng maj or i t y 

shoul d have i nvest i gat ed whet her  t he Bi shop knew of  t he pr i est ' s 

hi st or y of  sexual l y assaul t i ng chi l dr en bef or e t he Bi shop pl aced 

t he pr i est  i n t he par i shes wher e he assaul t ed Col osi mo.   

Accor di ngl y,  as we r evi ew t he compl ai nt s bef or e us,  we concl ude 

t hey do not  pr ovi de a basi s f r om whi ch we can concl ude,  as a 

mat t er  of  l aw,  t hat  a r easonabl e per son i n t he posi t i on of  t he 

pl ai nt i f f s shoul d have i nvest i gat ed whet her  t he Ar chdi ocese knew 

of  Wi der a' s and Becker ' s pr i or  sexual  mol est at i ons of  chi l dr en 

and yet  pl aced t hem i n posi t i ons wher e t hey coul d sexual l y 

mol est  mor e chi l dr en.  

¶59 The Ar chdi ocese al so cont ends t hat  t he st at ut e of  

l i mi t at i ons f or  sexual  abuse of  a chi l d,  Wi s.  St at .  § 893. 587,  

demonst r at es t hat  t he l egi s l at ur e' s publ i c pol i cy i s t o t ol l  t he 

st at ut e of  l i mi t at i ons f or  t he pl ai nt i f f s '  c l ai ms no l at er  t han 

t hei r  35t h bi r t hday. 18  Wi sconsi n St at .  § 893. 587 st at es:   

An act i on t o r ecover  damages f or  i nj ur y caused by an 
act  t hat  woul d const i t ut e a v i ol at i on of  s.  948. 02,  
948. 025,  948. 06,  948. 085,  or  948. 095 or  woul d cr eat e a 
cause of  act i on under  s.  895. 442 shal l  be commenced 
bef or e t he i nj ur ed par t y r eaches t he age of  35 year s 
or  be bar r ed.   

                                                 
18 We di d not  addr ess t hi s cont ent i on under  t he c l ai m f or  

negl i gent  super vi s i on because we concl uded t hose cl ai ms accr ued 
at  t he t i me of  abuse i n t he mi d- 1970s or  1982 and wer e bar r ed by 
t he st at ut e of  l i mi t at i ons t hen i n ef f ect .   Wi sconsi n St at .  
§ 893. 587 was not  cr eat ed unt i l  2003 and di d not  t ake ef f ect  
unt i l  May 2004.   2003 Wi s.  Act  279,  § 6.  
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¶60 The st at ut es l i s t ed i n Wi s.  St at .  § 893. 587 r ef er  t o 

act s of  sexual  assaul t ,  i ncest ,  or  sexual  expl oi t at i on. 19  The 

act  t hat  t he compl ai nt s al l ege caused i nj ur y i s t he 

Ar chdi ocese' s f r audul ent  mi sr epr esent at i on,  i . e. ,  t he 

r epr esent at i on t hat  t he Ar chdi ocese di d not  know t he pr i est s had 

hi st or i es of  sexual l y abusi ng chi l dr en and di d not  know t he 

pr i est s wer e danger ous t o chi l dr en.   None of  t he st at ut es l i s t ed 

i n § 893. 587 r ef er s t o f r audul ent  mi sr epr esent at i ons.   

Ther ef or e,  t he st at ut e does not  appl y t o t hese cl ai ms of  f r aud.    

¶61 We do r ecogni ze t he i mpor t ant  pol i cy consi der at i on of  

pr ot ect i ng def endant s f r om def endi ng st al e c l ai ms,  when 

wi t nesses and r el evant  evi dence may be unavai l abl e.   BBB Doe,  

211 Wi s.  2d at  334.   However ,  we al so r ecogni ze t hat  t or t  

v i ct i ms shoul d be gi ven a f ai r  oppor t uni t y t o enf or ce l egi t i mat e 

c l ai ms agai nst  wr ongdoer s.   I d.    

¶62 Keepi ng t hese pol i cy consi der at i ons i n mi nd,  we deny 

t he mot i on t o di smi ss t he f r aud cl ai ms because we concl ude t hat ,  

based sol el y on t he compl ai nt s ,  we cannot  det er mi ne when t he 

pl ai nt i f f s knew or  shoul d have known of  t he Ar chdi ocese' s 

al l eged knowl edge of  t he pr i est s '  past  hi st or i es of  sexual  

                                                 
19 Wi sconsi n St at .  § 948. 02 r ef er s t o " [ s] exual  assaul t  of  a 

chi l d" ;  Wi s.  St at .  § 948. 025 r ef er s t o " [ e] ngagi ng i n r epeat ed 
act s of  sexual  assaul t  of  t he same chi l d" ;  Wi s.  St at .  § 948. 06 
r ef er s t o " [ i ] ncest  wi t h a chi l d" ;  Wi s.  St at .  § 948. 085 r ef er s 
t o " [ s] exual  assaul t  of  a chi l d pl aced i n subst i t ut e car e" ;  Wi s.  
St at .  § 948. 095 r ef er s t o " [ s] exual  assaul t  of  a chi l d by a 
school  st af f  per son or  a per son who wor ks or  vol unt eer s wi t h 
chi l dr en" ;  and Wi s.  St at .  § 895. 442 r ef er s t o " [ s] exual  
expl oi t at i on by a member  of  t he c l er gy. "  
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mol est at i on of  chi l dr en.   Ther ef or e,  t hei r  c l ai ms may or  may not  

be t i me- bar r ed by Wi s.  St at .  § 893. 93( 1) ( b) ,  dependi ng on when 

t he cl ai ms f or  f r aud accr ued.   The dat e of  di scover y i s usual l y 

a quest i on of  f act .   See Bor el l o,  130 Wi s.  2d at  404.   However ,  

i f  t he f act s ar e not  i n di sput e or  i f  t her e i s onl y one 

r easonabl e i nf er ence t o be dr awn f r om t hem,  det er mi nat i on of  t he 

dat e of  di scover y i s a quest i on of  l aw t hat  we wi l l  r evi ew 

i ndependent l y.   See Vocat i onal ,  Techni cal  & Adul t  Educ. ,  Di st .  

13 v.  DI LHR,  76 Wi s.  2d 230,  240,  251 N. W. 2d 41 ( 1977) .  

¶63 Si nce a mot i on t o di smi ss does not  pr esent  t he 

oppor t uni t y t o f ul l y  devel op t he f act s sur r oundi ng t he 

Ar chdi ocese' s ar gument  t hat  pl ai nt i f f s '  f r aud cl ai ms accr ued 

mor e t han si x year s bef or e t he dat e on whi ch t hey wer e f i l ed,  we 

concl ude t hat  t he c l ai ms f or  f r aud sur vi ve t he mot i on t o 

di smi ss.   However ,  we want  t o c l ar i f y t hat  we ar e not  pr ecl udi ng 

summar y j udgment  i f  undi sput ed f act s demonst r at e t hat  t he c l ai ms 

f or  f r aud accr ued mor e t han si x year s pr i or  t o t he dat es on 

whi ch t he cl ai ms wer e f i l ed.    

I I I .   CONCLUSI ON 

¶64 We concl ude t hat  t he c l ai ms asser t ed agai nst  t he 

Ar chdi ocese f or  negl i gent  super vi s i on ar e bar r ed by t he st at ut e 

of  l i mi t at i ons because accor di ng t o cont r ol l i ng pr ecedent  such 

cl ai ms ar e der i vat i ve and accr ued as a mat t er  of  l aw by t he t i me 

of  t he l ast  i nci dent  of  sexual  assaul t .   However ,  we al so 

concl ude t hat  t he c l ai ms of  f r aud f or  i nt ent i onal  

mi sr epr esent at i on ar e i ndependent  c l ai ms based on t he 

Ar chdi ocese' s al l eged knowl edge of  t he pr i est s '  pr i or  sexual  
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mol est at i on of  chi l dr en and t he Ar chdi ocese' s i nt ent  t o decei ve 

chi l dr en and t hei r  f ami l i es.   We f ur t her  concl ude t hat  t he dat e 

of  t he accr ual  of  t he f r aud cl ai ms i s " when t he pl ai nt i f f s 

di scover ed or ,  i n t he exer ci se of  r easonabl e di l i gence,  shoul d 

have di scover ed"  t hat  t he Ar chdi ocese' s al l eged f r aud was a 

cause of  t hei r  i nj ur i es.   BBB Doe,  211 Wi s.  2d at  340.   Thi s 

det er mi nat i on cannot  be r esol ved by a mot i on t o di smi ss t he 

compl ai nt s.   Ther ef or e,  we af f i r m t he di smi ssal  of  t he negl i gent  

super vi s i on c l ai ms;  we r ever se t he di smi ssal  of  t he f r aud 

cl ai ms;  and we r emand f or  f ur t her  pr oceedi ngs.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t ;  r ever sed i n par t  and r emanded t o t he c i r cui t  

cour t .  
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¶65 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring in part, 

dissenting in part).  Thi s case i nvol ves t wo t ypes of  c l ai ms 

agai nst  t he Ar chdi ocese of  Mi l waukee:   negl i gent  super vi s i on and 

f r aud.   The pl ai nt i f f s,  now adul t s,  al l ege t hat  as chi l dr en t hey 

wer e sexual l y abused by Roman Cat hol i c pr i est s and t hat  t he 

def endant ,  t he Ar chdi ocese of  Mi l waukee,  negl i gent l y super vi sed 

t he pr i est s and commi t t ed f r aud by not  di scl osi ng i nf or mat i on 

about ,  and by act i vel y cover i ng up,  pr evi ous i nci dent s of  sexual  

abuse by t he pr i est s.   The Ar chdi ocese asser t s t hat  t hese cl ai ms 

ar e bar r ed by t he st at ut e of  l i mi t at i ons because t he l ast  sexual  

assaul t  occur r ed 29 year s pr i or  t o t he commencement  of  t he 

l awsui t .  

¶66 I  agr ee wi t h t he maj or i t y opi ni on t hat  " t he c l ai ms of  

f r aud f or  i nt ent i onal  mi sr epr esent at i on ar e i ndependent  c l ai ms 

based on t he Ar chdi ocese' s al l eged knowl edge of  t he pr i est s '  

pr i or  sexual  mol est at i on of  chi l dr en and t he Ar chdi ocese' s 

i nt ent  t o decei ve chi l dr en and t hei r  f ami l i es. "   Maj or i t y op. ,  

¶2.   I  f ur t her  agr ee t hat  " t he dat e of  t he accr ual  of  t he f r aud 

cl ai ms i s ' when t he pl ai nt i f f s di scover ed or ,  i n t he exer ci se of  

r easonabl e di l i gence,  shoul d have di scover ed'  t hat  t he 

Ar chdi ocese' s al l eged f r aud was a cause of  t hei r  i nj ur i es. "   

Maj or i t y op. ,  ¶2 ( quot ed sour ce omi t t ed) .   I  j oi n t hat  par t  of  

t he maj or i t y opi ni on t hat  r emands t he cause t o t he c i r cui t  cour t  

f or  f ur t her  pr oceedi ngs on t he pl ai nt i f f s '  f r aud cl ai ms.  

¶67 I  cannot ,  however ,  j oi n t hat  par t  of  t he opi ni on t hat  

af f i r ms t he di smi ssal  of  t he pl ai nt i f f s '  negl i gent  super vi s i on 
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cl ai ms.   I  do not  agr ee t hat  t he " c l ai ms asser t ed agai nst  t he 

Ar chdi ocese f or  negl i gent  super vi s i on ar e bar r ed by t he st at ut e 

of  l i mi t at i ons because accor di ng t o cont r ol l i ng pr ecedent  such 

cl ai ms ar e der i vat i ve and accr ued as a mat t er  of  l aw by t he t i me 

of  t he l ast  i nci dent  of  sexual  assaul t . "   Maj or i t y op. ,  ¶2.   I  

t hi nk t he maj or i t y opi ni on t ur ns t he case l aw on i t s head.  

¶68 I  r eason as f ol l ows:  ( I )  t he maj or i t y opi ni on' s 

c l assi f i cat i on of  t he t or t  of  negl i gent  super vi s i on as 

" der i vat i ve"  does not  compor t  wi t h t r adi t i onal  under st andi ngs of  

" der i vat i ve c l ai ms" ;  ( I I )  t he cont r ol l i ng pr ecedent ,  t he Mi l l er 1 

and Doyl e2 cases,  i s c l ear  t hat  c l ai ms br ought  agai nst  an 

empl oyer  f or  negl i gent  super vi s i on ar e i ndependent  c l ai ms;  and 

( I I I )  t he BBB Doe3 and Pr i t z l af f 4 cases ( and si mi l ar  cases)  do 

not  cont r ol .    

I  

¶69 The maj or i t y opi ni on hol ds t hat  negl i gent  super vi s i on 

c l ai ms ar e " der i vat i ve c l ai ms"  t hat  accr ue at  t he t i me of  t he 

wr ongf ul  act  of  t he empl oyee,  not  at  t he t i me of  t he wr ongf ul  

act  of  t he empl oyer .    

                                                 
1 Mi l l er  v.  Wal - Mar t  St or es,  I nc. ,  219 Wi s.  2d 250,  267- 68,  

580 N. W. 2d 233 ( 1998) .    

2 Doyl e v.  Engel ke,  219 Wi s.  2d 277,  291 n. 6,  580 N. W. 2d 245 
( 1998) .  

3 John BBB Doe v.  Ar chdi ocese of  Mi l waukee,  211 Wi s.  2d 312,  
565 N. W. 2d 94 ( 1997) .  

4 Pr i t z l af f  v.  Ar chdi ocese of  Mi l waukee,  194 Wi s.  2d 302,  
533 N. W. 2d 780 ( 1995)  
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¶70 The maj or i t y opi ni on has no t r oubl e wi t h t he 

c l assi f i cat i on " der i vat i ve. "   I  do.    

¶71 The di st i nct i on dr awn by t hi s cour t  bet ween der i vat i ve 

and i ndependent  causes of  act i on has not  been cl ear  or  

consi st ent .   I n f act ,  " t hi s cour t  has concl uded t hat  t hese 

l abel s [ of  " separ at e"  and " der i vat i ve"  c l ai ms]  ar e not  

par t i cul ar l y usef ul  .  .  .  . " 5  The di st i nct i on of t en depends on 

t he pur pose f or  whi ch t he di st i nct i on i s bei ng made. 6  Mor eover ,  

our  cases have r eached di ver gent  concl usi ons about  whet her  a 

c l ai m i s der i vat i ve or  not .   " The concept  of  what  i s a ' separ at e 

c l ai m'  and what  i s a ' der i vat i ve c l ai m'  has caused t hi s cour t  

gr eat  di f f i cul t y,  and ' t he cases ar e conf usi ng. ' " 7   

¶72 Even mor e t r oubl i ng i s t hat  t he maj or i t y opi ni on,  by 

c l assi f y i ng t hi s  c l ai m as " der i vat i ve, "  di st or t s  t he t r adi t i onal  

and accept ed under st andi ng of  " der i vat i ve cl ai ms. "   The 

Rest at ement  ( Thi r d)  of  Tor t s i nst r uct s t hat  " der i vat i ve c l ai ms"  

occur  " wher e a pl ai nt i f f  c l ai ms i nj ur y due t o t he def endant ' s 

                                                 
5 Theama v.  Ci t y  of  Kenosha,  117 Wi s.  2d 508,  527,  344 

N. W. 2d 513 ( 1984) .  

6 See Fi nnegan ex r el .  Skogl i nd v .  Wi s.  Pat i ent s Comp.  Fund,  
2003 WI  98,  ¶44 n. 9,  263 Wi s.  2d 574,  666 N. W. 2d 797 
( Abr ahamson,  C. J. ,  concur r i ng)  ( di scussi ng how t he 
char act er i zat i on depends on whet her  t he cour t  i s  addr essi ng 
cont r i but or y negl i gence,  l i mi t s on amount  of  r ecover y,  or  
st at ut es of  l i mi t at i ons) .    

7 Wangen v.  For d Mot or  Co. ,  97 Wi s.  2d 260,  316,  294 
N. W. 2d 437 ( 1980)  ( quot ed sour ce omi t t ed) .   I n Whi t e v.  Lunder ,  
66 Wi s.  2d 563,  574,  225 N. W. 2d 442 ( 1975) ,  t he cour t  conf essed 
t hat  " [ t ] o decl ar e bot h of  t hese causes of  act i on [ medi cal  
expenses f or  hi s wi f e and l oss of  consor t i um]  der i vat i ve mi ght  
not  be ent i r el y l ogi cal "  but  di d so anyway.   
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t or t i ousl y i nj ur i ng a t hi r d per son. " 8  The Rest at ement  al so 

expl ai ns t hat  " [ c] l ai ms i n whi ch t he pl ai nt i f f ' s  r ecover y 

depends on t he def endant ' s commi t t i ng a t or t  agai nst  a t hi r d 

per son ar e of t en cal l ed ' der i vat i ve c l ai ms, ' "  and i ncl ude 

wr ongf ul  deat h c l ai ms. 9   

¶73 Tr adi t i onal l y,  c l ai ms ar e " der i vat i ve"  when one per son 

asser t s t hat  he or  she exper i enced damage as a r esul t  of  a t or t  

commi t t ed by a t or t f easor  agai nst  anot her  per son. 10  The cl ai m 

                                                 
8 Rest at ement  ( Thi r d)  of  Tor t s:   Appor t i onment  of  Li abi l i t y ,  

§ 6 cmt .  b ( r epor t er ' s not e)  ( 1999) .  

9 Rest at ement  ( Thi r d)  of  Tor t s:  Appor t i onment  of  Li abi l i t y ,  
§ 6 cmt .  a ( 1999) .  

10 See al so Wi s.  St at .  § 655. 007 ( 2005- 06)  whi ch pr ovi des 
t hat  " On and af t er  Jul y 24,  1975,  any pat i ent   or  t he pat i ent ' s 
r epr esent at i ve havi ng a c l ai m or  any spouse,  par ent ,  mi nor  
s i bl i ng or  chi l d of  t he pat i ent  havi ng a der i vat i ve c l ai m f or  
i nj ur y or  deat h on account  of  mal pr act i ce i s subj ect  t o t hi s 
chapt er . "   I n Pi er ce v.  Physi c i ans I nsur ance Co.  of  Wi sconsi n,  
I nc. ,  2005 WI  14,  ¶12,  278 Wi s.  2d 82,  692 N. W. 2d 558,  t he cour t  
expl ai ned t he obvi ous appl i cat i on of  § 655. 007:  " [ t ] her e i s no 
di sput e t hat  Pi er ce [ t he mot her ]  has t he der i vat i ve c l ai m of  a 
par ent  f or  t he wr ongf ul  deat h of  Br i anna [ her  daught er ]  under  
Wi s.  St at .  § 655. 007. "   I n Maur i n v.  Hal l ,  2004 WI  100,  ¶29,  274 
Wi s.  2d 28,  682 N. W. 2d 866,  t he cour t  al so expl ai ned t hat  " [ a]  
par ent ' s c l ai m f or  t he l oss of  soci et y and compani onshi p wi t h a 
mi nor  chi l d i s a der i vat i ve c l ai m. "  

See al so St at e Far m Mut ual  Aut omobi l e I nsur ance Co.  v.  
Langr i dge,  2004 WI  113,  ¶33,  275 Wi s.  2d 35,  683 N. W. 2d 75,  
di scussi ng and agr eei ng wi t h Gocha v.  Shi mon,  215 Wi s.  2d 586,  
573 N. W. 2d 218 ( Ct .  App.  1997) ,  and Ri chi e v.  Amer i can Fami l y 
Mut ual  I nsur ance Co. ,  140 Wi s.  2d 51,  409 N. W. 2d 146 ( Ct .  App.  
1987) ,  t wo cases t hat  " di st i ngui sh bet ween i ndependent  c l ai ms 
and der i vat i ve c l ai ms.   Bot h concl ude t hat  when an i nsur ed seeks 
payment  ar i s i ng out  of  t he bodi l y i nj ur y of  anot her ,  t he 
i nsur ed' s c l ai ms ar e ' der i vat i ve'  of  t he c l ai m of  t he per son 
suf f er i ng t he bodi l y i nj ur y .  .  .  . "    
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der i ves f r om t he i nj ur y anot her  suf f er s.   I n negl i gent  

super vi s i on c l ai ms,  however ,  a pl ai nt i f f  asser t s t hat  he or  she 

was di r ect l y i nj ur ed by t wo separ at e per sons.   I n a negl i gent  

super vi s i on c l ai m,  t her e ar e t wo wr ongs:  one wr ong by t he 

empl oyee and a separ at e wr ong by t he empl oyer .    A negl i gent  

super vi s i on c l ai m does not  f i t  t he t r adi t i onal  concept  of  

" der i vat i ve c l ai m. "  

¶74 The maj or i t y opi ni on t r i es t o f i nd suppor t  f or  i t s  

char act er i zat i on of  t he negl i gent  super vi s i on c l ai m as 

" der i vat i ve"  by r esor t  t o cor por at e l aw,  namel y shar ehol der  

sui t s. 11  I n a shar ehol der  sui t ,  t he shar ehol der  sues on behal f  

of  t he company f or  wr ongs done t o t he company.   Put  anot her  way,  

t he shar ehol der  i s asser t i ng t he company' s c l ai m,  not  hi s or  her  

own per sonal  c l ai m. 12  The anal ogy t o shar ehol der  sui t s t hus does 

not  suppor t  t he t r eat ment  of  a c l ai m f or  negl i gent  super vi s i on 

as a der i vat i ve c l ai m.   The pl ai nt i f f  wi t h a negl i gent  

                                                                                                                                                             
I n Fi nnegan,  263 Wi s.  2d 574,  ¶26,  a pl ur al i t y of  t he cour t  

expl ai ned t hat  " [ o] ur  j ur i spr udence out l i nes t he t ypes of  c l ai ms 
t hat  ar e consi der ed der i vat i ve.   Cl ai ms f or  t he l oss of  soci et y,  
compani onshi p,  and consor t i um ar e der i vat i ve even t hough t hey 
t echni cal l y ' bel ong'  t o t he c l ose r el at i ve maki ng t he cl ai m. "    

11 The maj or i t y opi ni on st at es t hat  " a der i vat i ve act i on i s 
a sui t  by a shar ehol der  t o enf or ce a cor por at e cause of  act i on 
based on a r i ght  of  t he cor por at i on. "   Maj or i t y op. ,  ¶24 n. 11.  

12 Just i ce Roggensack expl ai ned i n a concur r i ng opi ni on t hat  
" [ i ] n t he cont ext  of  cor por at e l aw,  a der i vat i ve c l ai m f or  
r el i ef  per mi t s an i ndi v i dual  shar ehol der  t o enf or ce a c l ai m f or  
r el i ef  t hat  bel ongs t o t he cor por at i on by c l ai mi ng t he act i on of  
anot her  i nj ur ed t he cor por at i on.   See Ei nhor n v.  Cul ea,  2000 WI  
65,  ¶16,  235 Wi s.  2d 646,  612 N. W. 2d 78. "   Got t saker  v.  Monni er ,  
2005 WI  69,  ¶47 n. 4,  281 Wi s.  2d 361,  697 N. W. 2d 436 
( Roggensack,  J. ,  concur r i ng) .  
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super vi s i on c l ai m i s asser t i ng a per sonal  c l ai m f or  a per sonal  

i nj ur y t hat  was caused by t he empl oyer .    

¶75 Of  cour se,  t he conduct  l eadi ng t o t he negl i gent  

super vi s i on c l ai m i s r el at ed t o t he under l y i ng wr ong by t he 

empl oyee.   But  as a pl ur al i t y of  t he cour t  expl ai ned i n Fi nnegan 

ex r el .  Skogl i nd v.  Wi sconsi n Pat i ent s Compensat i on Fund,  2003 

WI  98,  ¶27,  263 Wi s.  2d 574,  666 N. W. 2d 797,  a c l ai m can be 

nonder i vat i ve " al t hough [ t he c l ai m]  ar i ses f r om a shar ed set  of  

under l y i ng f act s"  as anot her  c l ai m.   Despi t e t he shar ed set  of  

under l y i ng f act s ,  a pl ai nt i f f  who sues f or  negl i gent  super vi s i on 

i s asser t i ng t hat  he or  she has been t he vi ct i m of  an 

i ndependent  t or t ,  not  t hat  he or  she has a separ at e but  

dependent  damages cl ai m der i v i ng f r om a t or t  i nj ur y t o anot her  

( as i n a der i vat i ve c l ai m such as l oss of  consor t i um or  soci et y)  

or  f r om a t or t  i nj ur y by t he empl oyee.    

¶76 A der i vat i ve c l ai m does not  have i t s own el ement s 

di st i nct  f r om t he negl i gence cl ai m t o whi ch i t  at t aches.   For  

i nst ance,  j ur i es ar e i nst r uct ed t hat  l oss of  consor t i um and l oss 

of  soci et y and compani onshi p ar e cat egor i es of  damages,  not  

separ at e negl i gence i nqui r i es. 13  A c l ai m f or  negl i gent  

                                                 
13 See Wi s JI ——Ci vi l  1815 ( l oss of  consor t i um) ;  1837 

( par ent ' s l oss of  soci et y and compani onshi p) ;  1838 ( mi nor  
chi l d' s l oss of  soci et y and compani onshi p)  ( al l  appear i ng i n t he 
j ur y i nst r uct i on manual  under  t he subheadi ng " Damages" ) .   Jur y  
i nst r uct i ons f or  " Empl oyer  Negl i gence:  Negl i gent  Hi r i ng,  
Tr ai ni ng,  or  Super vi s i on"  ar e l ocat ed i n t he j ur y i nst r uct i on 
manual  under  t he subheadi ng " Ot her  Negl i gence. "   Wi s JI ——Ci vi l  
1383.     
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super vi s i on,  on t he ot her  hand,  has i t s own el ement s di st i nct  

f r om t he t or t  c l ai m agai nst  t he empl oyee. 14 

¶77 Appl y i ng t he t r adi t i onal  st at ement  of  t he di f f er ence 

bet ween der i vat i ve and i ndependent  c l ai ms,  I  concl ude t hat  t he 

c l ai m f or  negl i gent  super vi s i on i s an i ndependent  c l ai m.    

I I  

¶78 Cont r ar y t o t he maj or i t y opi ni on,  wel l - est abl i shed 

pr ecedent  does not  suppor t  t he concl usi on t hat  t he negl i gent  

super vi s i on c l ai ms i n t he i nst ant  case ar e der i vat i ve act i ons 

t hat  accr ue at  t he t i me of  t he i nj ur y.   A r evi ew of  t he case l aw 

makes t hi s concl usi on abundant l y c l ear .  

¶79 The cl ai m of  negl i gent  super vi s i on was not  r ecogni zed 

by t hi s cour t  as a val i d cause of  act i on unt i l  1998 i n Mi l l er  v.  

Wal - Mar t  St or es,  I nc. ,  219 Wi s.  2d 250,  267- 68,  580 N. W. 2d 233 

( 1998) . 15  

¶80 The Mi l l er  cour t ,  219 Wi s.  2d at  262,  makes cl ear  t hat  

" t her e must  be a nexus bet ween t he negl i gent  hi r i ng,  t r ai ni ng,  

                                                 
14 " A c l ai m f or  negl i gent  super vi s i on of  an empl oyee 

r equi r es t he pl ai nt i f f  t o pl ead and pr ove al l  of  t he f ol l owi ng:  
( 1)  t he empl oyer  had a dut y of  car e owed t o t he pl ai nt i f f ;  ( 2)  
t he empl oyer  br eached i t s dut y;  ( 3)  a wr ongf ul  act  or  omi ssi on 
of  an empl oyee was a cause- i n- f act  of  t he pl ai nt i f f ' s  i nj ur y;  
and ( 4)  an act  or  omi ssi on of  t he empl oyer  was a cause- i n- f act  
of  t he wr ongf ul  act  of  t he empl oyee. "   Maj or i t y op. ,  ¶17.   See 
al so Wi s JI ——Ci v i l  1383 ( " Empl oyer  Negl i gence:  Negl i gent  Hi r i ng,  
Tr ai ni ng,  or  Super vi s i on" ) .   The el ement s of  t he t or t  c l ai m 
agai nst  t he empl oyee ar e di f f er ent .   For  i nst ance,  a bat t er y 
c l ai m woul d r equi r e t he f act - f i nder  t o det er mi ne whet her  t he 
empl oyee i nt ent i onal l y caused bodi l y har m t o t he pl ai nt i f f s and 
t hat  t he pl ai nt i f f  di d not  consent  t o t he har m.   Wi s JI ——Ci vi l  
2005 ( bat t er y) .  

15 John Doe 67C v.  Ar chdi ocese of  Mi l waukee,  2005 WI  123,  
284 Wi s.  2d 307,  ¶21 n. 3,  700 N. W. 2d 180.  
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or  super vi s i on and t he act  of  t he empl oyee. "   As t he cour t  i n 

Mi l l er  expl ai ned,  " [ w] i t h r espect  t o a cause of  act i on f or  

negl i gent  hi r i ng,  t r ai ni ng or  super vi s i on,  we det er mi ne t hat  t he 

causal  quest i on i s whet her  t he f ai l ur e of  t he empl oyer  t o 

exer ci se due car e was a cause- i n- f act  of  t he wr ongf ul  act  of  t he 

empl oyee t hat  i n t ur n caused t he pl ai nt i f f ' s  i nj ur y. "   219 

Wi s.  2d at  262.  

¶81 The empl oyee' s wr ongf ul  act ,  however ,  di d not  have t o 

be act i onabl e i t sel f .   The Mi l l er  cour t ,  219 Wi s.  2d at  263,  

expl ai ned t hat  " we st op shor t  of  r equi r i ng an under l y i ng t or t . "   

The cour t  c l ear l y set  f or t h t he el ement s r equi r ed f or  a c l ai m of  

negl i gent  super vi s i on i n Mi l l er :   " [ w] e do concl ude t hat  t her e 

must  be an under l y i ng wr ongf ul  act  commi t t ed by t he empl oyee as 

an el ement  of  t he t or t  of  negl i gent  hi r i ng,  t r ai ni ng or  

super vi s i on.   A wr ongf ul  act  may wel l  be a t or t ,  but  not  

necessar i l y . "   The Mi l l er  cour t ,  219 Wi s.  2d at  263- 64,  went  on 

t o emphasi ze t he poi nt :   The empl oyer  " shoul d not  escape 

l i abi l i t y  f or  i t s  negl i gent  act  or  omi ssi on si mpl y because t he 

empl oyee' s under l y i ng wr ongf ul  act  i s  not  an act i onabl e t or t . "      

¶82 Just i ce St ei nmet z di ssent ed i n Mi l l er ,  219 Wi s.  2d at  

275,  on t he gr ound t hat  he " woul d hol d t hat  t he t or t  of  

negl i gent  hi r i ng,  t r ai ni ng,  or  super vi s i on shoul d i ncl ude,  as a 

necessar y el ement ,  an under l y i ng t or t  commi t t ed by t he 

empl oyee. "   Just i ce St ei nmet z expl ai ned hi s posi t i on as f ol l ows:  

" Si nce t he empl oyee di d not  commi t  an under l y i ng t or t ,  t he cour t  

shoul d have si mpl y r ever sed t he j udgment  of  t he c i r cui t  cour t .   

The cour t ,  however ,  has t aken i t  upon i t sel f  t o cr af t  a new,  
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unt est ed t heor y of  l aw t o al l ow t hi s par t i cul ar  pl ai nt i f f  t o 

r ecover  damages f r om t he exoner at ed empl oyee' s empl oyer . "   

Mi l l er ,  219 Wi s.  2d at  276 ( St ei nmet z,  J. ,  di ssent i ng) .  

¶83 I f  t her e i s no need f or  an under l y i ng t or t ,  how can 

t he negl i gent  super vi s i on c l ai m be der i vat i ve?  What  exact l y i s 

i t  der i vat i ve of ?  The maj or i t y opi ni on does not  answer  t hese 

quest i ons,  and as a r esul t ,  r ewr i t es Mi l l er .  

¶84 I n Doyl e v.  Engel ke,  219 Wi s.  2d 277,  291 n. 6,  580 

N. W. 2d 245 ( 1998) ,  t he cour t  f ur t her  di scussed t he nat ur e of  

negl i gent  super vi s i on c l ai ms,  maki ng cl ear  t hat  negl i gent  

super vi s i on c l ai ms ar e i ndependent  causes of  act i on.  

¶85 I n Doyl e,  an empl oyee had al l egedl y commi t t ed an 

i nt ent i onal  t or t  agai nst  t he pl ai nt i f f ,  and t he pl ai nt i f f  sued 

t he empl oyer ,  c l ai mi ng negl i gent  super vi s i on.   At  i ssue was 

whet her  t he i nsur er  had a dut y t o def end i t s i nsur ed ( t he 

empl oyer )  agai nst  c l ai ms of  negl i gent  super vi s i on when t he 

i nsur ance pol i cy  exempt ed i nt ent i onal  t or t s f r om t he dut y t o 

def end. 16  The ci r cui t  cour t  and t he cour t  of  appeal s had 

concl uded t hat  t he i nt ent i onal  act s excl usi on cl ause of  t he 

i nsur ance pol i cy r el eased t he i nsur ance company f r om any dut y t o 

def end f or  negl i gent  super vi s i on st emmi ng f r om t he i nt ent i onal  

t or t s of  t he empl oyee.   Thi s cour t  r eached a di f f er ent  

concl usi on.  

                                                 
16 Speci f i cal l y,  t he i nt ent i onal  act  excl usi on i ndi cat es 

t hat  t he i nsur ance company " ' won' t  cover  bodi l y 
i nj ur y .  .  .  t hat ' s .  .  .  i nt ended by t he pr ot ect ed per son. ' "  
219 Wi s.  2d at  291 ( quot i ng i nsur ance pol i cy) .   The " pr ot ect ed 
per son"  was t he empl oyer .  
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¶86 Thi s cour t  i n Doyl e r ecogni zed t hat  al t hough t he 

negl i gent  super vi s i on c l ai m was r el at ed t o t he empl oyee' s 

i nt ent i onal  mi sconduct ,  t he c l ai m of  negl i gent  super vi s i on was 

nonet hel ess i ndependent  and di st i nct  f r om t he empl oyee' s 

i nt ent i onal  t or t .   The Doyl e cour t  expl ai ned t hat  " [ w] hi l e 

negl i gent  super v i s i on does r equi r e an under l y i ng wr ong t o be 

commi t t ed by t he empl oyee as an el ement ,  t he t or t  act ual l y 

f ocuses on t he t or t i ous,  i . e.  negl i gent ,  conduct  of  t he 

empl oyer . "   219 Wi s.  2d at  291 n. 6.   Accor di ng t o t he Doyl e 

cour t ,  t he c l ai m of  negl i gent  super vi s i on " f ocuses on [ t he 

empl oyer ' s]  negl i gence i n super vi s i ng i t s empl oyees——whet her  or  

not  t he empl oyees commi t t ed t he under l y i ng wr ong i nt ent i onal l y. "   

219 Wi s.  2d at  291.  

¶87 The Doyl e cour t  f ur t her  expl ai ned t hat  t he c l ai m f or  

negl i gent  super vi s i on was not  a c l ai m based on vi car i ous 

l i abi l i t y .   219 Wi s.  2d at  291- 92.    

¶88 As i n Mi l l er ,  t he deci s i on i n Doyl e i s abundant l y 

c l ear  t hat  t her e need be no under l y i ng t or t  f or  a c l ai m of  

negl i gent  super v i s i on t o ar i se.   Wi t hout  an under l y i ng t or t ,  

what  i s a c l ai m of  negl i gent  super vi s i on der i vat i ve of ? 

¶89 Al t hough t he Mi l l er  and Doyl e cases do not  use t he 

wor d " i ndependent "  or  " der i vat i ve, "  t he cases make cl ear  t hat  

negl i gent  super vi s i on of  an empl oyee i s an i ndependent  c l ai m.  

¶90 The maj or i t y opi ni on' s at t empt  t o di st i ngui sh t he 

i nst ant  case f r om Mi l l er  and Doyl e i s weak and unper suasi ve.   

The maj or i t y poi nt s out  sever al  t i mes t hat  t he cour t  i n Mi l l er  

and Doyl e di d not  r ef er  t o BBB Doe.   Maj or i t y op. ,  ¶¶31,  33.   I t  
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does not  mat t er  i n t he s l i ght est  t hat  Mi l l er  and Doyl e di d not  

r ef er  t o BBB Doe.   BBB Doe di d not  concl usi vel y deci de anyt hi ng 

about  negl i gent  super vi s i on c l ai ms.   The cour t  i n BBB Doe 

avoi ded answer i ng even whet her  negl i gent  super vi s i on c l ai ms 

exi st ed.   Why woul d a l at er  case ci t e t o BBB Doe i n r egar d t o 

negl i gent  super vi s i on?17 

¶91 The maj or i t y opi ni on gi ves shor t  shr i f t  t o t he Mi l l er  

and Doyl e cases,  appar ent l y on t he gr ound t hat  t hey do not  

i nvol ve t he Ar chdi ocese,  pr i est s,  or  any r el i gi ous or der  

empl oyer s or  empl oyees of  a r el i gi ous or der .    

¶92 The maj or i t y opi ni on' s r el i ance on Pr i t z l af f  and BBB 

Doe si mpl y because t hey shar e a f act ual  cont ext ——super vi s i on ( or  

l ack t her eof )  by t he Ar chdi ocese——i s mi spl aced.   These cases di d 

not  r ecogni ze t hat  t he c l ai m of  negl i gent  super vi s i on exi st ed i n 

Wi sconsi n l aw,  l et  al one def i ni t i vel y det er mi ne whet her  such a 

c l ai m was der i vat i ve or  i ndependent  or  shar ed t he same st at ut e 

of  l i mi t at i ons as a cause of  act i on agai nst  a pr i est .  

¶93 I  t ur n t o t he cases i nvol v i ng pr i est s and di oceses.  

I I I  

¶94 The maj or i t y opi ni on asser t s t hat  " BBB Doe and 

Pr i t z l af f  cont r ol  t he out come of  t he c l ai ms f or  negl i gent  

super vi s i on t hat  ar e bef or e us. "   Maj or i t y op. ,  ¶36.   The 

maj or i t y opi ni on st at es t hat  " [ t ] hey ar e cont r ol l i ng pr ecedent  

                                                 
17 The comment s t o t he r el evant  j ur y i nst r uct i on,  Wi s JI ——

Ci vi l  1383 ( " empl oyer  negl i gence:  negl i gent  hi r i ng,  t r ai ni ng,  or  
super vi s i on" ) ,  do not  r ef er  t o BBB Doe or  Pr i t z l af f .  The 
comment s i nst ead r el y heavi l y on Mi l l er  f or  gui dance on t he 
el ement s of  and nat ur e of  t he t or t  c l ai m.  
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t hat  have deci ded t hat  t he c l ai ms of  negl i gent  super vi s i on made 

her e ar e der i vat i ve of  t he under l y i ng sexual  mol est at i ons by t he 

pr i est s. "   I d.   Not  t r ue!  

¶95 BBB Doe and Pr i t z l af f  do not  cont r ol  t he out come i n 

t he i nst ant  case.   These cases di d not  deci de whet her  a c l ai m of  

negl i gent  super v i s i on was a der i vat i ve or  i ndependent  cause of  

act i on.   I n f act ,  when t hese cases wer e deci ded,  t he cour t  had 

not  even r ecogni zed t hat  a c l ai m of  negl i gent  super vi s i on,  

t r ai ni ng,  or  hi r i ng coul d be br ought  agai nst  an empl oyer  under  

Wi sconsi n l aw.    

¶96 I n 1995,  t hi s cour t  deci ded Pr i t z l af f  v.  Ar chdi ocese 

of  Mi l waukee,  194 Wi s.  2d 302,  533 N. W. 2d 780 ( 1995) .   The 

pl ai nt i f f ,  an adul t  woman,  br ought  sui t  agai nst  a pr i est  whom 

she cl ai med had coer ced her  i nt o havi ng sexual  r el at i ons.   The 

pl ai nt i f f  al so sued t he Ar chdi ocese,  c l ai mi ng i t  was negl i gent  

i n hi r i ng,  r et ai ni ng,  t r ai ni ng,  and super vi s i ng t he pr i est .    

¶97 The Pr i t z l af f  cour t  f ocused much of  i t s  at t ent i on and 

di scussi on on t he pl ai nt i f f ' s  di r ect  c l ai m agai nst  t he pr i est .   

I n f act ,  over  20 pages of  t he cour t ' s  35- page deci s i on 

excl usi vel y anal yzed t hi s c l ai m.    

¶98 When t he Pr i t z l af f  cour t  f i nal l y got  ar ound t o 

di scussi ng t he pl ai nt i f f ' s  c l ai m agai nst  t he Ar chdi ocese,  t he 

Pr i t z l af f  cour t  " assumed,  wi t hout  deci di ng,  t hat  a c l ai m f or  

negl i gent  hi r i ng,  t r ai ni ng and super vi s i on exi st ed i n 

Wi sconsi n. "   Maj or i t y op. ,  ¶25 ( c i t i ng Pr i t z l af f ,  194 Wi s.  2d at  

325- 26) .   The assumpt i on t hat  t he negl i gent  super vi s i on c l ai m 

exi st ed i n Wi sconsi n was not  t he onl y assumpt i on empl oyed by t he 
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Pr i t z l af f  cour t .   The Pr i t z l af f  cour t  al so " assume[ d] ,  wi t hout  

deci di ng,  t hat  t he di scover y r ul e appl i es t o t he Ar chdi ocese. "  

¶99 The Pr i t z l af f  cour t  di d not  have occasi on t o deci de 

whet her  t he c l ai m act ual l y exi st ed,  and i f  so,  whet her  i t  was 

i ndependent  or  der i vat i ve of  any t or t  commi t t ed by t he pr i est ,  

because of  Fi r st  Amendment  i ssues.   Maj or i t y op. ,  ¶25 ( c i t i ng 

Pr i t z l af f ,  194 Wi s.  2d at  326) .   The Pr i t z l af f  cour t  concl uded 

t hat  " t he c l ai ms of  negl i gent  hi r i ng,  r et ai ni ng,  t r ai ni ng and 

super vi s i on ar e bar r ed by t he Fi r st  Amendment  i n t hi s case. "   

194 Wi s.  2d at  307.   See al so 194 Wi s.  2d at  326.  

¶100 The Pr i t z l af f  cour t  never  deci ded whet her  a c l ai m of  

negl i gent  super vi s i on was vi abl e i n Wi sconsi n and whet her  t he 

di scover y r ul e woul d appl y t o i t .   The Pr i t z l af f  cour t  di d not  

engage i n any anal ysi s of  t he nat ur e of  t he pl ai nt i f f ' s  c l ai m 

agai nst  t he Ar chdi ocese.   Pr i t z l af f ,  a case t hat  made 

assumpt i ons but  di d not  deci de t he i ssue,  i s nei t her  cont r ol l i ng 

nor  hel pf ul .  

¶101 I n 1997,  t he cour t  agai n addr essed negl i gent  

super vi s i on c l ai ms br ought  agai nst  t he Ar chdi ocese i n  John BBB 

Doe v.  Ar chdi ocese of  Mi l waukee,  211 Wi s.  2d 312,  565 N. W. 2d 94 

( 1997) .   The pl ai nt i f f s i n BBB Doe wer e adul t s who al l eged t hat  

t hey wer e sexual l y mol est ed by pr i est s when t hey wer e chi l dr en 

but  had r epr essed t hei r  memor i es of  t hese t r aumat i c event s.   The 

pl ai nt i f f s br ought  di r ect  c l ai ms agai nst  t he pr i est s who 

al l egedl y sexual l y abused t hem.   The pl ai nt i f f s al so br ought  

c l ai ms agai nst  t he chur ches and t he Ar chdi ocese f or  negl i gent  
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empl oyment ,  t r ai ni ng and super v i s i on of  t he pr i est s,  and f or  

f ai l ur e t o r epor t  t he abuse.   

¶102 As i n Pr i t z l af f ,  t he cour t  i n BBB Doe f ocused al most  

excl usi vel y on t he cl ai ms br ought  di r ect l y agai nst  t he pr i est s.   

The opi ni on devot es over  50 pages ( f r om 211 Wi s.  2d at  312 t o 

211 Wi s.  2d at  366)  of  anal ysi s t o di scussi ng t he cl ai ms agai nst  

t he pr i est s.  

¶103 Onl y i n t he " Concl usi on"  sect i on of  t he opi ni on,  t hat  

i s ,  onl y at  t he ver y end of  t he maj or i t y opi ni on,  does t he cour t  

di scuss t he cl ai ms agai nst  t he Ar chdi ocese.   The BBB Doe cour t  

st at es:  

I n l i ght  of  our  concl usi on t hat  al l  seven pl ai nt i f f s '  
c l ai ms based on i nt ent i onal  sexual  assaul t  ar e bar r ed 
by t he appl i cabl e st at ut e of  l i mi t at i ons,  we need not  
addr ess t hei r  c l ai ms based on r espondeat  super i or  and 
negl i gent  empl oyment  t heor i es.   Pl ai nt i f f s '  der i vat i ve 
causes of  act i on agai nst  t he Ar chdi ocese and t he 
chur ches accr ued at  t he same t i me t hat  t he under l i ng 
i nt ent i onal  t or t  c l ai ms accr ued,  and si mi l ar l y woul d 
be bar r ed by t he st at ut e of  l i mi t at i ons.   See 
Pr i t z l af f ,  194 Wi s.  2d at  312,  533 N. W. 2d 780 ( st at ut e 
of  l i mi t at i ons per i od f or  act i ons agai nst  t he 
Ar chdi ocese begi ns on same dat e t he cause of  act i on 
accr ued agai nst  t he i ndi v i dual  pr i est  def endant ) .  

BBB Doe,  211 Wi s.  2d at  366.   Thi s par agr aph const i t ut es t he 

cour t ' s  ent i r e di scussi on on t he subj ect  of  negl i gent  

super vi s i on.   Two sent ences l at er  i s t he mandat e l i ne.      

¶104 The BBB Doe deci s i on bar el y pai d any at t ent i on t o t he 

c l ai m agai nst  t he Ar chdi ocese.   These cl ai ms wer e a mer e 

af t er t hought  i n t he deci s i on,  and t he onl y suppor t  f or  t he 

concl usi on t hat  t he c l ai ms wer e " der i vat i ve"  and bar r ed by t he 
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st at ut e of  l i mi t at i ons was t he Pr i t z l af f  deci s i on,  whi ch,  as 

di scussed above,  di d not  deci de t he i ssue.    

¶105 Even mor e t el l i ng i s t hat  t he BBB Doe cour t ,  211 

Wi s.  2d at  366,  char act er i zed t he cl ai ms agai nst  t he Ar chdi ocese 

as " based on r espondeat  super i or  and negl i gent  empl oyment  

t heor i es"  whi ch suggest s t hat  t he cour t  v i ewed t hese cl ai ms as 

gr ounded i n v i car i ous l i abi l i t y .   The cour t  l at er  c l ar i f i ed i n 

Mi l l er  and Doyl e t hat  t hi s v i ew of  negl i gent  super vi s i on c l ai ms 

was wr ong.   These l at er  cases——whi ch act ual l y r ecogni zed t hat  a 

c l ai m of  negl i gent  super vi s i on exi st ed i n Wi sconsi n l aw——

expl ai ned t hat  a c l ai m of  negl i gent  super vi s i on was based on t he 

i ndependent  wr ongf ul  act  of  t he empl oyer .  

¶106 I f  Pr i t z l af f  and BBB Doe wer e based onl y on 

assumpt i ons and specul at i on,  how can t hey be cont r ol l i ng 

pr ecedent ?  Pr i t z l af f  and BBB Doe cannot  and do not  hol d t he 

answer  t o t he i nst ant  case.  

¶107 Anot her  case,  deci ded af t er  BBB Doe and Pr i t z l af f ,  

suppor t s t he concl usi on t hat  BBB Doe and Pr i t z l af f  di d not  

r esol ve t he quest i ons sur r oundi ng negl i gent  super vi s i on c l ai ms.   

John Doe 67C v.  Ar chdi ocese of  Mi l waukee,  2005 WI  123,  284 

Wi s.  2d 307,  700 N. W. 2d 180,  l i ke BBB Doe,  i nvol ved cl ai ms 

br ought  agai nst  pr i est s and t he Ar chdi ocese by adul t s who 

al l eged t hey wer e sexual l y abused as chi l dr en by pr i est s.   

Speci f i cal l y,  t he pl ai nt i f f s al l eged t hat  t he Ar chdi ocese 

negl i gent l y super vi sed t he pr i est s.  

¶108 The maj or i t y opi ni on i n John Doe 67C,  however ,  di d not  

answer  whet her  a c l ai m of  negl i gent  super vi s i on was a der i vat i ve 
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cl ai m and di d not  answer  whet her  a c l ai m of  negl i gent  

super vi s i on coul d be saved by t he di scover y r ul e.   The maj or i t y 

opi ni on i n John Doe 67C uphol ds di smi ssal  of  t he pl ai nt i f f s '  

negl i gent  super vi s i on c l ai ms on ver y l i mi t ed gr ounds:  t he 

compl ai nt  i nsuf f i c i ent l y al l eged f act s t o suppor t  t he c l ai m of  

negl i gent  super vi s i on.   The John Doe 67C cour t  makes cl ear  t hat  

i t  was l eavi ng r esol ut i on of  t he quest i ons r egar di ng negl i gent  

super vi s i on f or  anot her  day. 18 

¶109 I f  t her e wer e any doubt  about  t he maj or i t y ' s posi t i on 

i n John Doe 67C,  Just i ce Br adl ey' s concur r i ng opi ni on i n John 

Doe 67C emphasi zed t hat  " [ i ] nst ead of  answer i ng t he 

quest i ons .  .  .  t he maj or i t y dodges t hem.   I t  deci des t hi s case 

i n an er r or  cor r ect i ng f ashi on based on t he suf f i c i ency of  

par t i cul ar  al l egat i ons i n an i ndi v i dual  compl ai nt . "   John Doe 

67C,  284 Wi s.  2d 307,  ¶62 ( Br adl ey,  J. ,  concur r i ng) .   Just i ce 

Br adl ey announced t hat  " t he quest i ons i n t hi s  cont ext  r emai n 

open. "   I d. ,  ¶63 ( Br adl ey,  J. ,  concur r i ng) .  

                                                 
18 The John Doe 67C cour t  expl ai ned t hat  " [ i ] n essence,  Doe 

al l eges t hat  t he Ar chdi ocese commi t t ed t he t or t  of  negl i gent  
super vi s i on because i t  ' knew or  shoul d have known'  t hat  i t s  
empl oyee,  Nuedl i ng,  was i n f act  a not or i ous pedophi l e. "   284 
Wi s.  2d 307,  ¶21.   Foot not e t hr ee i n t hi s par agr aph expl ai ns:  

Thi s cour t  di d not  r ecogni ze t he t or t  of  ' negl i gent  
super vi s i on'  unt i l  1998.   Mi l l er  v.  Wal - Mar t  St or es,  
I nc. ,  219 Wi s.  2d 250,  267- 68,  580 N. W. 2d 233 ( 1998) .   
Doe ar gues t hat  because he di d not  di scover  hi s c l ai ms 
unt i l  2002,  f our  year s af t er  our  deci s i on i n Mi l l er ,  
he can benef i t  f r om t hat  hol di ng despi t e t he f act  t hat  
t he Ar chdi ocese' s al l egedl y wr ongf ul  conduct  occur r ed 
i n 1960- 62.   Gi ven our  hol di ng i n t hi s case,  we need 
not  addr ess t hi s ar gument .    
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¶110 I f  compel l ed t o f i nd suppor t  i n a case i nvol v i ng 

s i mi l ar  par t i es,  t he maj or i t y opi ni on shoul d mor e cl osel y 

exami ne L. L. N.  v.  Cl auder ,  209 Wi s.  2d 674,  563 N. W. 2d 434 

( 1997) .   I n Cl auder ,  t he cour t  was f aced wi t h a s i t uat i on 

s i mi l ar  t o Pr i t zl af f .   The pl ai nt i f f ,  an adul t  woman,  al l eged 

t hat  t he di ocese was negl i gent  i n super vi s i ng t he pr i est  who 

ser ved as a hospi t al  chapl ai n and who used hi s  posi t i on as a 

past or al  counsel or  t o coer ce t he woman t o have sexual  r el at i ons.  

¶111 The Cl auder  cour t ,  l i ke t he Pr i t z l af f  and BBB Doe 

cour t s,  r ef used t o r ecogni ze whet her  t he c l ai m of  negl i gent  

super vi s i on exi st ed i n Wi sconsi n l aw.   Nonet hel ess,  t he Cl auder  

cour t  el abor at ed on what  i t  t hought  t hi s c l ai m mi ght  l ook l i ke,  

r eachi ng concl usi ons si mi l ar  t o t hose i n t he Mi l l er  and Doyl e 

cases,  whi ch r ecogni zed t he cl ai m.    

¶112 The Cl auder  cour t  st at ed t hat  i n negl i gent  

super vi s i on,  " l i abi l i t y  does not  r esul t  sol el y because of  t he 

r el at i onshi p of  t he empl oyer  and empl oyee,  but  i nst ead because 

of  t he i ndependent  negl i gence of  t he empl oyer . "   209 Wi s.  2d at  

699 ( c i t i ng Rest at ement  ( Second)  of  Agency § 213 cmt .  d) .   

Accor di ng t o t he Cl auder  cour t ,   

a c l ai m f or  negl i gent  super vi s i on i s di st i nct  f r om a 
cl ai m f or  v i car i ous l i abi l i t y ,  i n t hat  t he f or mer  i s 
based on t or t  pr i nci pl es and t he l at t er  i s  based on 
agency pr i nci pl es.   Mor e speci f i cal l y,  wi t h a 
v i car i ous l i abi l i t y  c l ai m,  an empl oyer  i s al l eged t o 
be vi car i ousl y l i abl e f or  a negl i gent  act  or  omi ssi on 
commi t t ed by i t s empl oyee i n t he scope of  empl oyment .   
Thus,  v i car i ous l i abi l i t y  i s  based sol el y on t he 
agency r el at i onshi p of  a mast er  and ser vant .   I n 
cont r ast ,  wi t h a negl i gent  super vi s i on c l ai m,  an 
empl oyer  i s al l eged t o be l i abl e f or  a negl i gent  act  
or  omi ssi on i t  has commi t t ed i n super vi s i ng i t s 
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empl oyee.   Ther ef or e,  l i abi l i t y  does not  r esul t  sol el y 
because of  t he r el at i onshi p of  t he empl oyer  and 
empl oyee,  but  i nst ead because of  t he i ndependent  
negl i gence of  t he empl oyer .  

209 Wi s.  2d at  699 n. 21.  

¶113 The Cl auder  cour t  el abor at ed f ur t her :   " Li abi l i t y  

r esul t s under  t he r ul e st at ed i n t hi s Sect i on [ of  t he 

Rest at ement  ( Second)  of  Agency]  not  because of  t he r el at i on of  

t he par t i es,  but  because t he empl oyer  ant ecedent l y had r eason t o 

bel i eve t hat  an undue r i sk of  har m woul d exi st  because of  t he 

empl oyment .   The empl oyer  i s subj ect  t o l i abi l i t y  onl y f or  such 

har m as i s wi t hi n t he r i sk. "   Cl auder ,  209 Wi s.  2d at  699.  

¶114  Cl auder ,  t oo,  i s  not  cont r ol l i ng pr ecedent .   Li ke BBB 

Doe and Pr i t z l af f ,  i t  does not  r ecogni ze t he cl ai m of  negl i gent  

super vi s i on and onl y r umi nat es about  what  i t  mi ght  l ook l i ke.   

Nonet hel ess,  Cl auder  engages i n a r i cher  di scussi on beyond t he 

f ew sent ences l ocat ed i n Pr i t z l af f  and BBB Doe.      

¶115 Just i ce Br adl ey' s concur r i ng opi ni on i n John Doe 67C 

expl ai ned t he di r ect  c l ai ms agai nst  t he Ar chdi ocese and t he 

appl i cat i on of  t he st at ut e of  l i mi t at i ons and t he di scover y 

r ul e:  " Because Doe' s i ndependent ,  di r ect  c l ai ms agai nst  t he 

Ar chdi ocese i nvol ve di f f er ent  el ement s f r om any pot ent i al  cause 

of  act i on agai nst  [ t he pr i est ] ,  t he di scover y r ul e may st i l l  

benef i t  Doe' s c l ai ms even when t he under l y i ng c l ai m agai nst  t he 

per pet r at or  has al r eady been t i me bar r ed.   As counsel  f or  Doe 

expl ai ned at  or al  ar gument ,  t he al l egat i ons i n t hi s case ' do not  

ar i se out  of  t he moment  of  t he sexual  at t ack.   They ar i se out  of  

t he secr ecy of  t he Ar chdi ocese,  whi ch we coul d onl y l ear n about  

as of  2002. ' "   284 Wi s.  2d 307,  ¶83 ( Br adl ey,  J. ,  concur r i ng) .    
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¶116 Just i ce Br adl ey' s r easoni ng i n John Doe 67C appl i es i n 

t he i nst ant  case.   

*  *  *  *  

 ¶117 Decades have el apsed si nce t he al l eged wr ongf ul  

conduct  of  t he Ar chdi ocese occur r ed.   But  t hat  shoul d not  

pr event  t he pl ai nt i f f s f r om havi ng t hei r  day i n cour t .   The 

pl ai nt i f f s shoul der  t he bur den of  pr ovi ng t hei r  case agai nst  t he 

Ar chdi ocese,  i ncl udi ng demonst r at i ng t hat  t he di scover y r ul e 

appl i es t o t hei r  i ndependent  causes of  act i on agai nst  t he 

Ar chdi ocese.   I  woul d gi ve t hem t hat  oppor t uni t y r at her  t han 

di smi ssi ng t hei r  compl ai nt  and t er mi nat i ng t hei r  cause.  

¶118 For  t he f or egoi ng r easons,  I  concur  i n t he par t s of  

t he maj or i t y opi ni on t hat  r ever se t he deci s i on r egar di ng t he 

pl ai nt i f f s '  causes of  act i on gr ounded i n f r aud and I  di ssent  

f r om t he par t s of  t he maj or i t y opi ni on t hat  af f i r m t he deci s i on 

di smi ssi ng t he negl i gent  super vi s i on c l ai ms.   I  woul d r emand t he 

cause t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs on al l  of  t he 

pl ai nt i f f s '  c l ai ms.  

¶119 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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