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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 JON P.  WI LCOX,  J.    Thi s i s a r evi ew of  a publ i shed 

cour t  of  appeal s deci s i on,  K&S Tool  & Di e Cor por at i on v.  

Per f ect i on Machi ner y Sal es,  I nc. ,  2006 WI  App 148,  295 

Wi s.  2d 298,  720 N. W. 2d 507.   The cour t  of  appeal s af f i r med a 

j udgment  of  t he Jef f er son Count y Ci r cui t  Cour t ,  Jacquel i ne R.  
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Er wi n,  Judge,  i n f avor  of  K&S Tool  & Di e Cor por at i on ( K&S) .   K&S 

cl ai med t hat  Per f ect i on Machi ner y Sal es,  I nc.  ( Per f ect i on)  

v i ol at ed Wi s.  St at .  § 100. 18 ( 2005- 06) , 1 Wi sconsi n' s Decept i ve 

Tr ade Pr act i ces Act  ( DTPA) ,  by maki ng a mi sr epr esent at i on about  

t he pr essi ng f or ce of  a pr ess K&S pur chased f r om Per f ect i on.   

Af t er  a t r i al ,  t he j ur y f ound i n f avor  of  K&S.  

¶2 Per f ect i on pet i t i oned t hi s cour t  f or  r evi ew of  t wo 

i ssues.   Fi r st ,  whet her  t he c i r cui t  cour t  er r ed i n r ul i ng t hat  

Per f ect i on was not  ent i t l ed t o a r ul i ng as a mat t er  of  l aw 

per t ai ni ng t o K&S' s st at us as a member  of  " t he publ i c"  f or  t he 

pur pose of  Wi s.  St at .  § 100. 18( 1) . 2  We hol d t hat  t he c i r cui t  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on,  unl ess ot her wi se st at ed.  

2 Wi sconsi n St at .  § 100. 18( 1)  pr ovi des,  i n per t i nent  par t ,  
t he f ol l owi ng:  

No per son,  f i r m,  cor por at i on or  associ at i on,  or  agent  
or  empl oyee t her eof ,  wi t h i nt ent  t o sel l  .  .  .   
mer chandi se .  .  .  of f er ed .  .  .  di r ect l y or  
i ndi r ect l y,  t o t he publ i c f or  sal e .  .  .  or  wi t h 
i nt ent  t o i nduce t he publ i c i n any manner  t o ent er  
i nt o any cont r act  or  obl i gat i on r el at i ng t o t he 
pur chase .  .  .  of  any .  .  .  mer chandi se .  .  .  shal l  
make,  publ i sh,  di ssemi nat e,  c i r cul at e,  or  pl ace bef or e 
t he publ i c,  or  cause,  di r ect l y or  i ndi r ect l y,  t o be 
made,  publ i shed,  di ssemi nat ed,  c i r cul at ed,  or  pl aced 
bef or e t he publ i c,  i n t hi s st at e,  i n a newspaper ,  
magazi ne or  ot her  publ i cat i on,  or  i n t he f or m of  a 
book,  not i ce,  handbi l l ,  post er ,  bi l l ,  c i r cul ar ,  
pamphl et ,  l et t er ,  s i gn,  pl acar d,  car d,  l abel ,  or  over  
any r adi o or  t el evi s i on st at i on,  or  i n any ot her  way 
si mi l ar  or  di ssi mi l ar  t o t he f or egoi ng,  an 
adver t i sement ,  announcement ,  st at ement  or  
r epr esent at i on of  any k i nd t o t he publ i c r el at i ng t o 
such pur chase .  .  .  of  such .  .  .  mer chandi se .  .  .   
or  t o t he t er ms or  condi t i ons t her eof ,  whi ch 
adver t i sement ,  announcement ,  st at ement  or  
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cour t  di d not  er r  because whet her  K&S was a member  of  " t he 

publ i c"  under  § 100. 18( 1)  pr esent ed a quest i on of  f act  t hat  t he 

cour t  pr oper l y submi t t ed t o t he j ur y.   Second,  whet her  t he j ur y 

er r ed i n f i ndi ng t hat  t he mi sr epr esent at i on i n Per f ect i on' s 

quot at i on f or  t he t wo 1000- t on pr esses caused K&S pecuni ar y l oss 

pur suant  t o Wi s.  St at .  § 100. 18( 11) ( b) 2. 3  We hol d t hat  t he j ur y 

di d not  er r  because suf f i c i ent  evi dence suppor t s i t s f i ndi ng.   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

I  

¶3 K&S cr eat es met al  par t s and di es i n I xoni a,  Wi sconsi n.   

One ser vi ce of f er ed by K&S i s pr oduct i on st ampi ng,  whi ch ent ai l s 

usi ng a pr ess and a di e t o st amp st eel  i nt o par t s.    

¶4 Lat e i n 1999,  or  ear l y i n 2000,  John Deer e appr oached 

K&S about  cr eat i ng pl at f or ms f or  some of  i t s r i di ng l awnmower s.   

As an i ni t i al  st ep,  K&S began bui l di ng a di e.   I t  per f or med di e 

t r yout s wi t h a pr ess t hat  had a 450- t on pr essi ng f or ce. 4   

¶5 Af t er  compl et i ng t he di e,  K&S began pr oduci ng t he 

pl at f or ms wi t h t hei r  450- t on pr ess.   I t  soon di scover ed t hat  i t  

                                                                                                                                                             
r epr esent at i on cont ai ns any asser t i on,  r epr esent at i on 
or  st at ement  of  f act  whi ch i s  unt r ue,  decept i ve or  
mi sl eadi ng.  

3 Wi sconsi n St at .  § 100. 18( 11) ( b) 2.  pr ovi des,  i n per t i nent  
par t ,  t he f ol l owi ng:  " Any per son suf f er i ng pecuni ar y l oss 
because of  a v i ol at i on of  t hi s sect i on by any ot her  per son may 
sue i n any cour t  of  compet ent  j ur i sdi ct i on and shal l  r ecover  
such pecuni ar y l oss,  t oget her  wi t h cost s,  i ncl udi ng r easonabl e 
at t or ney f ees .  .  .  . "  

4 A " di e t r yout "  i s  a pr ocess used t o r ef i ne t he desi gn of  a 
di e.  
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needed a pr ess wi t h at  l east  a 1000- t on pr essi ng f or ce.   A 1000-

t on pr ess woul d al l ow K&S t o cr eat e t he pl at f or ms wi t h one hi t ,  

r at her  t han needi ng mul t i pl e hi t s f r om i t s 450- t on pr ess.   

Needi ng f ewer  hi t s woul d al l ow K&S t o cr eat e t he pl at f or ms mor e 

pr of i t abl y.   Upon i t s di scover y,  K&S began shoppi ng f or  a 1000-

t on pr ess.      

¶6 Per f ect i on,  an I l l i noi s cor por at i on,  sel l s used 

i ndust r i al  machi ner y t o commer ci al  c l i ent s nat i onwi de.   When K&S 

began l ooki ng f or  a 1000- t on pr ess,  i t  was f ami l i ar  wi t h 

Per f ect i on because Per f ect i on had per i odi cal l y sent  K&S cat al ogs 

hi ghl i ght i ng i t s i nvent or y.   K&S had al so pur chased a machi ne 

known as a r ol l  f or mer  f r om Per f ect i on i n 1996.    

¶7 Thomas Kl usken ( Kl usken) ,  an owner  of  K&S,  cont act ed 

Jason Br oder i ck ( Br oder i ck) ,  a Per f ect i on sal es r epr esent at i ve,  

t o i nqui r e about  t he 1000- t on pr ess K&S sought .   Per f ect i on had 

a 1000- t on Danl y pr ess i n i t s i nvent or y,  but  i t  di d not  have t he 

cushi ons t hat  K&S r equi r ed.   Wi t h t he 1000- t on Danl y pr ess not  

bei ng sui t abl e,  Per f ect i on di d not  have a pr ess meet i ng K&S’ s 

speci f i cat i ons i n i t s i nvent or y .   However ,  t he conver sat i on 

bet ween Kl usken and Br oder i ck ended wi t h Br oder i ck agr eei ng t o 

keep an eye out  f or  a 1000- t on pr ess t hat  f i t  K&S 

speci f i cat i ons.    

¶8 Br oder i ck subsequent l y cont act ed Kl usken t o i nf or m hi m 

t hat  he had f ound t wo 1000- t on pr esses i n Mi chi gan.   Shor t l y 

t her eaf t er ,  Per f ect i on f axed a quot at i on t o K&S on Per f ect i on 

l et t er head t hat  began wi t h f or m l anguage st at i ng " GENTLEMEN:  We 

ar e pl eased t o of f er  f or  your  consi der at i on .  .  . "  f ol l owed by  
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TWO (2) 1000 TON CLEARING STRAIGHT SIDE PRESSES 

Model #:      SE4 - 1000-108-60 
Serial No.: 10-1646 and 10-4163 

 
Bed Ar ea:       108"  x 60"  
Ram Ar ea:       108"  x 60"  
St r oke:       20"  
Adj ust ment :      15"  
Shut  Hei ght :      50"  
SPM:        25 
Bol st er :       8"  " T"  Sl ot t ed 
Cushi ons 
Gi bbi ngs:       8 poi nt  
T- Sl ot t ed Ram 
Cont r ol s 
Reci r cul at i ng Lube Syst em 
Pi t  
Hydr aul i c Over l oads 
Hydr aul i c Ti e- Rod Nut s 

PRICE:..............$225,000.00 Each As Is Loaded 

SPECIFICATIONS ARE APPROXIMATE ONLY, INTENDED       
SOLELY AS A GUIDE AND ARE NOT BINDING 

The l et t er head al so st at ed t he f ol l owi ng at  t he bot t om:  " THE 

COUNTRY' S LARGEST I NVENTORY OF USED LATE MODEL PRESSES,  

FABRI CATI NG & METALWORKI NG EQUI PMENT. "   

¶9 K&S hi r ed I ndust r i al  Rebui l di ng & Machi ni ng,  I nc.  

( I ndust r i al  Rebui l di ng)  t o i nspect  t he condi t i on of  t he t wo 

pr esses,  bot h of  whi ch wer e di smant l ed.   The i nspect i on di d not  

i ncl ude assessi ng t he pr essi ng f or ce.   Af t er  t he i nspect i on,  

I ndust r i al  Rebui l di ng r ecommended one of  t he pr esses over  t he 

ot her .   K&S cont act ed Per f ect i on t o l et  i t  know t hat  i t  was 

i nt er est ed i n pur chasi ng t he pr ess t hat  I ndust r i al  Rebui l di ng 

r ecommended.   Per f ect i on t hen pur chased t he pr ess and sol d i t  t o 
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K&S.   Af t er  K&S had pur chased t he pr ess,  i t  hi r ed I ndust r i al  

Rebui l di ng t o r ebui l d and i nst al l  t he pr ess i n K&S’ s pl ant .    

¶10 When K&S began usi ng t he pr ess,  i t  di scover ed t hat  t he 

pr ess f ai l ed t o f unct i on as expect ed.   Rat her  t han cr eat i ng t he 

John Deer e pl at f or ms wi t h one hi t ,  i t  t ook t hr ee hi t s.   Af t er  

K&S unsuccessf ul l y at t empt ed t o adj ust  t he pr ess t o r emedy t he 

pr obl em,  i t  cont act ed t he manuf act ur er  of  t he pr ess.   The 

manuf act ur er  i nf or med K&S t hat  i t  had bought  an 800- t on pr ess,  

whi ch had been conver t ed f r om a 1000- t on pr ess.  

¶11 K&S f i l ed sui t  agai nst  Per f ect i on and I ndust r i al  

Rebui l di ng asser t i ng a number  of  c l ai ms.   Al t hough K&S set t l ed 

i t s c l ai ms agai nst  I ndust r i al  Rebui l di ng,  i t  pr oceeded t o t r i al  

agai nst  Per f ect i on c l ai mi ng t hat  Per f ect i on had vi ol at ed t he 

DTPA.    

¶12 Af t er  t he c l ose of  K&S’ s evi dence,  Per f ect i on moved t o 

di smi ss on t wo gr ounds.   Fi r st ,  Per f ect i on ar gued t hat  K&S had 

pr ovi ded no evi dence t hat  i t  had r el i ed on Per f ect i on' s 

quot at i on when i t  pur chased t he 800- t on pr ess.   Second,  

Per f ect i on ar gued t hat  K&S was not  a member  of  " t he publ i c"  f or  

t he pur pose of  § 100. 18( 1) .   The ci r cui t  cour t  deni ed t he mot i on 

t o di smi ss as i t  per t ai ned t o r el i ance,  but  t ook t he mot i on 

under  advi sement  as i t  r el at ed t o whet her  K&S was a member  of  

" t he publ i c. "        

¶13 Af t er  t he c l ose of  al l  of  t he evi dence,  Per f ect i on 

r enewed i t s mot i on t o di smi ss on t he same gr ounds.   The ci r cui t  

cour t  made t he same r ul i ng,  denyi ng i t  r el at ed t o r el i ance and 

t aki ng t he member  of  " t he publ i c"  i ssue under  advi sement .    
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¶14 The ci r cui t  cour t  submi t t ed t he f ol l owi ng speci al  

ver di ct  quest i ons t o t he j ur y:  

1.  Was K&S Tool  & Di e Cor por at i on a member  of  t he 
" publ i c"  under  § 100. 18 of  t he Wi sconsi n 
St at ut es? 

________ ________ 
Yes  No 

2.  Regar dl ess of  whet her  or  not  K&S was a member  of  
t he publ i c,   

Di d Per f ect i on Machi ner y Sal es,  I nc.  v i ol at e 
§ 100. 18 of  t he Wi sconsi n St at ut es? 

________ ________ 
Yes  No 

Onl y i f  you answer ed Quest i on #2 " Yes" ,  answer  
Quest i on #3.  

3.  Di d t he unt r ue r epr esent at i on cause K&S Tool  & 
Di e Cor por at i on t o ent er  a t r ansact i on wi t h 
Per f ect i on Machi ner y Sal es,  I nc. ? 

________ ________ 
Yes  No 

Regar dl ess of  how you answer ed Quest i ons 1- 3,  answer  
Quest i on #4.  

4.  What  monet ar y l oss,  i f  any,  di d [ K&S]  sust ai n as 
a r esul t  of  a § 100. 18 vi ol at i on? 

$_________________  

The j ur y mar ked " Yes"  f or  t he f i r st  t hr ee quest i ons and f i l l ed 

i n $306, 000 f or  t he f our t h.  

¶15 Per f ect i on made f i ve mot i ons af t er  ver di ct :  ( 1)  t o 

di smi ss,  ( 2)  t o change answer s,  ( 3)  f or  j udgment  not wi t hst andi ng 

ver di ct ,  ( 4)  f or  r emi t t i t ur ,  and ( 5)  f or  a new t r i al .   

Per f ect i on pr esent ed mul t i pl e gr ounds f or  t he var i ous mot i ons.   
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Li ke wi t h i t s pr evi ous mot i ons t o di smi ss,  i t  ar gued t hat  K&S 

f ai l ed t o est abl i sh t hat  i t  was a member  of  " t he publ i c"  or  

pr ove t hat  i t  r el i ed on Per f ect i on' s quot at i on.   Per f ect i on al so 

ar gued t hat  t he j ur y answer  r el at ed t o damages was excessi ve and 

not  suppor t ed by t he evi dence.   Fi nal l y,  Per f ect i on moved t he 

cour t  based on what  i t  char act er i zed as i nf l ammat or y and 

pr ej udi c i al  comment s made dur i ng K&S' s c l osi ng ar gument .   The 

ci r cui t  cour t  deni ed al l  of  t he mot i ons af t er  ver di ct .      

¶16 Per f ect i on appeal ed t o t he cour t  of  appeal s.   I t  

sought  r evi ew of  t hr ee i ssues.   Fi r st ,  whet her  K&S was a member  

of  " t he publ i c"  as a mat t er  of  l aw.   Second,  whet her  t he c i r cui t  

cour t  er r oneousl y i nst r uct ed t he j ur y r el at ed t o t he meani ng of  

" t he publ i c. "   Fi nal l y,  whet her  suf f i c i ent  evi dence suppor t ed 

t he j ur y ' s f i ndi ng t hat  Per f ect i on' s unt r ue r epr esent at i on 

caused K&S pecuni ar y l oss.    

¶17 The cour t  of  appeal s af f i r med t he j udgment  of  t he 

c i r cui t  cour t .   I t  concl uded t hat  Per f ect i on was not  ent i t l ed t o 

a r ul i ng as a mat t er  of  l aw as t o K&S bei ng a member  of  " t he 

publ i c, "  t he c i r cui t  cour t  di d not  er r oneousl y i nst r uct  t he j ur y 

on t he meani ng of  " t he publ i c, "  and t he j ur y di d not  er r  i n i t s 

f i ndi ng r el at ed t o K&S' s pecuni ar y l oss.  

¶18 Per f ect i on pet i t i oned t hi s cour t  f or  r evi ew of  t wo 

i ssues.   Fi r st ,  whet her  t he c i r cui t  cour t  er r ed i n r ul i ng t hat  

Per f ect i on was not  ent i t l ed t o a r ul i ng as a mat t er  of  l aw 

per t ai ni ng t o K&S' s st at us as a member  of  " t he publ i c"  f or  t he 

pur pose of  Wi s.  St at .  § 100. 18( 1) .   Second,  whet her  t he j ur y 
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er r ed i n f i ndi ng t hat  Per f ect i on' s quot at i on f or  t he t wo 1000-  

t on pr esses caused K&S pecuni ar y l oss. 5   

I I  

¶19 K&S cl ai ms Per f ect i on v i ol at ed § 100. 18( 1) .   To 

pr evai l  on such a c l ai m,  t he pl ai nt i f f  must  pr ove t hr ee 

el ement s.   Ti et swor t h v.  Har l ey- Davi dson,  I nc. ,  2004 WI  32,  ¶39,  

270 Wi s.  2d 146,  677 N. W. 2d 233;  Wi s JI - Ci v i l  2418. 6  Fi r st ,  t hat  

wi t h t he i nt ent  t o i nduce an obl i gat i on,  t he def endant  made a 

r epr esent at i on t o " t he publ i c. "   Wi s.  St at .  § 100. 18( 1) .   

Second,  t hat  t he r epr esent at i on was unt r ue,  decept i ve or  

mi sl eadi ng.   I d.   Thi r d,  t hat  t he r epr esent at i on caused t he 

pl ai nt i f f  a pecuni ar y l oss.   Wi s.  St at .  § 100. 18( 11) ( b) 2.   The 

i ssues pr esent ed i n t hi s case r el at e t o t he f i r st  and l ast  

el ement s,  whi ch we addr ess i n t hat  or der .  

A.  Repr esent at i on t o " t he Publ i c"  

                                                 
5 Unl i ke i n t he cour t  of  appeal s,  Per f ect i on di d not  

pet i t i on f or  r evi ew of  whet her  t he c i r cui t  cour t  er r oneousl y 
exer ci sed i t s di scr et i on i n i nst r uct i ng t he j ur y about  t he 
meani ng of  " t he publ i c. "   Accor di ngl y,  we do not  addr ess t hat  
i ssue.  See Tayl or  v.  Gr eat way I ns.  Co. ,  2001 WI  93,  ¶1 n. 2,  245 
Wi s.  2d 134,  628 N. W. 2d 916.   

6 I n MADCAP I ,  LLC v.  McNamee,  2005 WI  App 173,  ¶22,  284 
Wi s.  2d 774,  702 N. W. 2d 16,  t he cour t  of  appeal s suggest ed t hat  
a § 100. 18( 1)  c l ai m had f our  el ement s.   Unl i ke t hi s cour t  i n 
Ti et swor t h v.  Har l ey- Davi dson,  I nc. ,  2004 WI  32,  ¶39,  270 
Wi s.  2d 146,  677 N. W. 2d 233,  i t  l i s t ed as a di st i nct  el ement  t he 
def endant ' s i nt ent  t o i nduce an obl i gat i on.   MADCAP I ,  284 
Wi s.  2d 774,  ¶22.   Al t hough t he suggest i on di d not  af f ect  t he 
out come of  t hat  case,  we not e f or  consi st ency t hat  a § 100. 18( 1)  
c l ai m has t hr ee el ement s,  not  f our .   



No.  2005AP2148   

 

10 
 

¶20 Per f ect i on ar gues t hat  t he c i r cui t  cour t  er r ed i n i t s 

deci s i on t hat  Per f ect i on was not  ent i t l ed t o a r ul i ng as a 

mat t er  of  l aw per t ai ni ng t o K&S' s st at us as a member  of  " t he 

publ i c. "   The DTPA does not  def i ne t he phr ase " t he publ i c. "   

However ,  cour t s have i nt er pr et ed t he phr ase.   St at e v.  Aut omat i c 

Mer chs.  of  Am. ,  I nc. ,  64 Wi s.  2d 659,  663,  221 N. W. 2d 683 

( 1974) ;  Kai l i n v.  Ar mst r ong,  2002 WI  App 70,  ¶44,  252 Wi s.  2d 

676,  643 N. W. 2d 132;  Bonn v.  Haubr i ch,  123 Wi s.  2d 168,  174,  366 

N. W. 2d 503 ( Ct .  App.  1985) .   

¶21 I n Aut omat i c Mer chandi ser s,  t he cour t  consi der ed 

whet her  § 100. 18( 1)  appl i ed t o " or al  r epr esent at i ons made i n 

pr i vat e conver sat i ons t o pr ospect i ve pur chaser s. "   Aut omat i c 

Mer chs. ,  64 Wi s.  2d at  662.   To addr ess t he i ssue,  t he cour t  

i nt er pr et ed § 100. 18( 1)  " i n r el at i on t o i t s scope,  hi st or y,  

cont ext ,  subj ect  mat t er  and t he obj ect  i nt ended t o be r emedi ed 

or  accompl i shed. "   I d.  at  663.   Based on an amendment  by t he 

l egi s l at ur e t o expand t he t ypes of  mar ket i ng met hods cover ed,  

t he cour t  concl uded t hat  " t he l egi s l at ur e i nt ended t o pr ot ect  

t he r esi dent s of  Wi sconsi n f r om any unt r ue,  decept i ve or  

mi sl eadi ng r epr esent at i ons made t o pr omot e t he sal e of  a 

pr oduct . "   I d.  

¶22 The Aut omat i c Mer chandi ser s def endant s ar gued t hat  

t hei r  conduct  f el l  out s i de of  t he scope of  § 100. 18( 1)  because 

al l egat i ons i n t he compl ai nt  r el at ed t o pr i vat e st at ement s made 

t o pr ospect i ve pur chaser s t hat  had r esponded t o not i ces i n t he 

c l assi f i ed sect i ons.   St at ement s made i n pr i vat e,  t he ar gument  

went ,  wer e not  made t o " t he publ i c. "  



No.  2005AP2148   

 

11 
 

¶23 The Aut omat i c Mer chandi ser s cour t  r ej ect ed t he 

pr oposi t i on t hat  st at ement s made i n pr i vat e wer e not  made t o 

" t he publ i c. "   The cour t  concl uded t hat  a st at ement  made t o an 

i ndi v i dual  coul d be a st at ement  made t o " t he publ i c. "   I d.  at  

664.   The cour t  al so not ed t hat  when i t  comes t o det er mi ni ng i f  

a pl ai nt i f f  i s  a member  of  " t he publ i c, "  " [ t ] he i mpor t ant  f act or  

i s whet her  t her e i s some par t i cul ar  r el at i onshi p bet ween t he 

par t i es. "   I d.   Appl y i ng i t s i nt er pr et at i on of  " t he publ i c, "  t he 

cour t  st at ed t hat  " [ h] er e t her e i s no pecul i ar  r el at i on bet ween 

t he def endant s and t he pr ospect i ve pur chaser s whi ch woul d 

di st i ngui sh t he pr ospect i ve pur chaser s f r om ' t he publ i c '  whi ch 

t he l egi s l at ur e i nt ended t o pr ot ect . "   I d.  

¶24 The Aut omat i c Mer chandi ser s cour t  di d not  speci f y when 

a r el at i onshi p was par t i cul ar  enough t o excl ude a pl ai nt i f f  f r om 

" t he publ i c. "   I n t hi s r egar d,  i t  f ol l owed t he l ead of  t he cour t  

when i t  i nt er pr et ed t he phr ase " publ i c ut i l i t y"  i n Cawker  v.  

Meyer ,  147 Wi s.  320,  326,  133 N. W.  157 ( 1911) .   The Cawker  cour t  

st at ed t he f ol l owi ng:   

Whi l e we f i nd i t  qui t e easy t o ascer t ai n t he t r ue 
spi r i t  and i nt ent  of  t he l aw,  yet  we deem i t  
i nexpedi ent  and unsaf e t o at t empt  t o def i ne i n mor e 
speci f i c  t er ms t han t he st at ut e what  does and what  
does not  const i t ut e a publ i c ut i l i t y .   Each case wi l l  
depend upon i t s own pecul i ar  f act s and ci r cumst ances 
and must  be t est ed by t he st at ut e i n l i ght  of  such 
f act s and ci r cumst ances.  

I d.   The use of  " t he publ i c, "  i n t he cont ext  of  § 100. 18( 1)  and 

ut i l i t y  l aw,  di d not  l end i t sel f  t o t he f or mul at i on of  a br i ght -

l i ne t est .    
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¶25 Subsequent  t o t hi s cour t  est abl i shi ng t he pr esence of  

a par t i cul ar  r el at i onshi p as an i mpor t ant  f act or ,  t he cour t  of  

appeal s has pr ovi ded some f ur t her  gui dance on who and when a 

pl ai nt i f f  i s  a member  of  " t he publ i c. "   Fi r st ,  t he subst ance of  

a r epr esent at i on made t o i nduce an obl i gat i on,  r at her  t han t he 

f or m of  t he i ni t i al  cont act ,  has mor e si gni f i cance i n 

det er mi ni ng whet her  a pl ai nt i f f  i s  a member  of  " t he publ i c"  f or  

t he pur pose of  § 100. 18( 1) .   Bonn,  123 Wi s.  2d at  174.   I n Bonn,  

t he pl ai nt i f f  al l eged t hat  t he def endant  v i ol at ed § 100. 18( 1)  

when he made mi sr epr esent at i ons about  t he appr eci at i on val ue of  

r ubi es and t he l i qui dat i on val ue of  a r uby t he pl ai nt i f f  

pur chased f r om hi m.   The r el at i onshi p bet ween t he pl ai nt i f f  and 

def endant  commenced when t he def endant  t el ephoned t he pl ai nt i f f  

t o i nqui r e about  hi s i nt er est  i n i nvest i ng i n gem st ones.   The 

def endant  ar gued t hat  he di d not  v i ol at e § 100. 18( 1)  because t he 

r el at i onshi p commenced wi t h a phone cal l ,  not  an adver t i sement .   

The cour t  r ej ect ed t he ar gument ,  st at i ng t hat  " [ t ] he f act  t hat  

t he al l eged unt r ue,  decept i ve or  mi sl eadi ng r epr esent at i ons wer e 

made t o [ t he pl ai nt i f f ]  as par t  of  a sal es pr omot i on i s 

suf f i c i ent  t o af f or d hi m pr ot ect i on under  sec.  100. 18( 1) . "   I d.  

at  173.   The cour t  " concl ude[ d]  t hat  t he f act  t hat  [ t he 

pl ai nt i f f ]  was i ni t i al l y  cont act ed by t el ephone r at her  t han by 

medi a adver t i sement  [ was]  not  cont r ol l i ng. "   I d.  at  174.      

¶26 Addi t i onal l y,  a pl ai nt i f f  i s  no l onger  a member  of  

" t he publ i c"  f or  t he pur pose of  Wi s.  St at .  § 100. 18( 1)  once he 

or  she has ent er ed i nt o a cont r act  t o pur chase t he of f er ed i t em.   

Kai l i n,  252 Wi s.  2d 676,  ¶44.   I n Kai l i n,  t he pl ai nt i f f s al l eged 
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t hat  t he def endant s v i ol at ed § 100. 18( 1)  when t hey f ai l ed t o 

di scl ose a t enant ' s hi st or y of  del i nquency i n r ent  payment s.   

The t enant  was i n def aul t  bot h at  t he t i me t he def endant  

accept ed t he of f er  t o pur chase and at  t he t i me of  c l osi ng.   The 

cour t  concl uded t hat  " [ o] nce t he cont r act  was made,  t he Kai l i ns 

wer e no l onger  ' t he publ i c '  under  [ § 100. 18( 1) ]  because t hey had 

a par t i cul ar  r el at i onshi p wi t h Ar mst r ong—t hat  of  a cont r act i ng 

par t y t o buy t he r eal  est at e t hat  i s  t he subj ect  of  hi s post -

cont r act ual  r epr esent at i on. "   I d. ,  ¶44.   Accor di ngl y,  t he 

Kai l i ns '  § 100. 18( 1)  c l ai m was l i mi t ed t o al l eged 

mi sr epr esent at i ons made bef or e t hey ent er ed i nt o t he cont r act  t o 

pur chase.  

¶27 Based on t he exi st i ng i nt er pr et at i ons of  " t he publ i c, "  

a pl ai nt i f f  r emai ns a member  of  " t he publ i c"  unl ess a par t i cul ar  

r el at i onshi p exi st s bet ween hi m or  her  and t he def endant .   The 

exi st ence of  a par t i cul ar  r el at i onshi p " wi l l  depend upon i t s own 

pecul i ar  f act s and ci r cumst ances and must  be t est ed by t he 

st at ut e i n t he l i ght  of  such f act s and ci r cumst ances. "   Cawker ,  

147 Wi s.  at  326.     

¶28 Per f ect i on has ar gued t hat  a par t i cul ar  r el at i onshi p 

exi st ed bet ween i t  and K&S,  meani ng K&S f el l  out s i de t he scope 

of  " t he publ i c"  f or  t he pur pose of  § 100. 18( 1) .   Bef or e t he 

c i r cui t  cour t ,  Per f ect i on chal l enged t he suf f i c i ency of  t he 

evi dence.   Assessi ng t he evi dence as over whel mi ngl y i n f avor  of  

t her e bei ng a par t i cul ar  r el at i onshi p,  i t  moved t he ci r cui t  

cour t  t o addr ess K&S' s st at us as a member  of  " t he publ i c"  as a 
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mat t er  of  l aw.   However ,  t he c i r cui t  cour t  deni ed each of  

Per f ect i on' s chal l enges of  t he suf f i c i ency of  t he evi dence.      

¶29 When ci r cui t  cour t s consi der  chal l enges of  t he 

suf f i c i ency of  t he evi dence,  Wi s.  St at .  § 805. 14( 1)  pr ovi des t he 

f ol l owi ng t est :   

No mot i on chal l engi ng t he suf f i c i ency of  t he evi dence 
as a mat t er  of  l aw t o suppor t  a ver di ct ,  or  an answer  
i n a ver di ct ,  shal l  be gr ant ed unl ess t he cour t  i s  
sat i sf i ed t hat ,  consi der i ng al l  cr edi bl e evi dence and 
r easonabl e i nf er ences t her ef r om i n t he l i ght  most  
f avor abl e t o t he par t y agai nst  whom t he mot i on i s 
made,  t her e i s  no cr edi bl e evi dence t o sust ai n a 
f i ndi ng i n f avor  of  such par t y.  

Appel l at e cour t s over t ur n onl y a c l ear l y er r oneous deni al  of  a 

mot i on chal l engi ng t he suf f i c i ency of  t he evi dence.   Hasse v.  

Badger  Mi ni ng Cor p. ,  2004 WI  97,  ¶17,  274 Wi s.  2d 143,  682 

N. W. 2d 389;  Mi l l er  v.  Wal - Mar t  St or es,  I nc. ,  219 Wi s.  2d 250,  

273,  580 N. W. 2d 233 ( 1998) .   I n assessi ng t he suf f i c i ency of  t he 

evi dence,  c i r cui t  cour t s ar e accor ded subst ant i al  def er ence 

because t hey ar e i n a bet t er  posi t i on t o deci de t he wei ght  and 

r el evancy of  t he evi dence pr esent ed.   I d.    

¶30 A ci r cui t  cour t ' s  deci s i on t o submi t  a quest i on t o t he 

j ur y i s c l ear l y er r oneous i f  i t  i s  a quest i on of  l aw.   See,  

e. g. ,  Mur r ay v.  Hol i day Rambl er ,  I nc. ,  83 Wi s.  2d 406,  438,  265 

N. W. 2d 513 ( 1978) .   However ,  i n t hi s case,  whet her  K&S was a 

member  of  " t he publ i c"  pr esent ed a quest i on of  f act .   Based on 

t he evi dence,  a r easonabl e j ur y coul d have made conf l i c t i ng 

i nf er ences or  f ound i n ei t her  par t y ' s f avor .   The ci r cui t  cour t  
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di d not  er r  i n denyi ng Per f ect i on' s mot i ons per t ai ni ng t o K&S' s  

st at us as a member  of  " t he publ i c. "      

¶31 On one hand,  t he j ur y coul d have r easonabl y f ound t hat  

a par t i cul ar  r el at i onshi p exi st ed bet ween Per f ect i on and K&S.   

The j ur y hear d evi dence t hat  K&S had pur chased a r ol l  f or mer  

f r om Per f ect i on i n t he past .   I t  hear d t hat  Kl usken,  an owner  of  

K&S,  and Br oder i ck,  a Per f ect i on sal es r epr esent at i ve,  ent er ed 

i nt o an agr eement  f or  Per f ect i on t o f i nd K&S a sui t abl e pr ess,  

af t er  t he par t i es agr eed t hat  a sui t abl e pr ess was not  i n 

Per f ect i on' s i nvent or y.   I f  a j ur y i nf er r ed f r om t hese f act s 

t hat  a par t i cul ar  r el at i onshi p exi st ed bet ween Per f ect i on and 

K&S,  i t  coul d have r easonabl y concl uded t hat  K&S was not  a 

member  of  " t he publ i c"  when i t  r ecei ved t he quot at i on t hat  

cont ai ned t he mi sr epr esent at i on.    

¶32 On t he ot her  hand,  a j ur y coul d r easonabl y f i nd t hat  

K&S was a member  of  " t he publ i c"  when Per f ect i on f axed t he 

quot at i on,  as t he j ur y di d i n t hi s case.   Evi dence suppor t i ng 

t hi s f i ndi ng i nc l udes t hat  Per f ect i on hel d i t sel f  out  as havi ng 

" t he count r y ' s l ar gest  i nvent or y of  used l at e model  pr esses,  

f abr i cat i ng & met al wor ki ng equi pment , "  accor di ng t o i t s 

quot at i on.   Gi ven t he nat ur e of  Per f ect i on' s busi ness as an 

i ndust r y l eader ,  t he j ur y coul d r easonabl y i nf er  t hat  K&S 

cont act i ng Per f ect i on f or  a used pr ess woul d not  be a suf f i c i ent  

f act  t o cr eat e a par t i cul ar  r el at i onshi p.   Addi t i onal l y,  K&S 

bought  t he r ol l  f or mer  f r om Per f ect i on back i n 1996,  but  had 

pur chased not hi ng el se ei t her  bef or e or  af t er  t hat  pur chase.   

The pur chase coul d be const r ued as t oo i sol at ed t o est abl i sh a 
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par t i cul ar  r el at i onshi p.   The j ur y al so hear d t he f ol l owi ng 

t est i mony f r om Br oder i ck,  t he Per f ect i on sal es r epr esent at i ve:   

I  al ways t r y t o hel p cust omer s.   I  al ways t r y t o hel p 
t hem out ;  t r y t o sel l  a machi ne.   I f  I  coul d ear n 
t hei r  busi ness,  hel p t hem out ,  do t hem a f avor ,  t he 
hope i s t hat  t hey wi l l  want  t o come back and buy ot her  
equi pment  f r om us and you can get  r epeat  sal es.   So,  
yes,  i t  i s  st andar d pr ocedur e t hat  I  woul d,  I  woul d 
of f er :  " Hey,  what  ar e you l ooki ng f or ? I f  I  can f i nd 
t hat ,  I ' l l  l et  you know. "  As f ar  as sui t i ng t hei r  
needs,  i t ' s  mor e of  " I ' m l ooki ng f or  t hi s machi ne XYZ;  
l et  me know i f  you f i nd one"  – t hen I  can do t hat .   
But  I ' m not  an engi neer  or  manuf act or .  

Fr om t hi s t est i mony,  t he j ur y coul d r easonabl y i nf er  t hat  t he 

agr eement  t hat  Br oder i ck made wi t h Kl usken t o make K&S awar e of  

any sui t abl e pr esses he f ound di d not  r i se t o t he l evel  of  

Per f ect i on and K&S havi ng a par t i cul ar  r el at i onshi p i f  Br oder i ck 

" al ways"  t r i ed t o hel p cust omer s i n t he same way he of f er ed t o 

hel p K&S.   I f  a j ur y i nf er r ed f r om t hese f act s t hat  a par t i cul ar  

r el at i onshi p di d not  exi st  bet ween Per f ect i on and K&S,  i t  coul d 

r easonabl y concl ude t hat  K&S was a member  of  " t he publ i c"  when 

i t  r ecei ved Per f ect i on' s quot at i on.  

¶33 Based on t he evi dence,  a quest i on of  f act  exi st ed over  

whet her  K&S was a member  of  " t he publ i c"  when t he ci r cui t  cour t  

t ook Per f ect i on' s mot i ons t o di smi ss under  adv i sement  at  t he 

c l ose of  K&S' s evi dence and at  t he c l ose of  al l  evi dence.   The 

quest i on al so exi st ed when t he ci r cui t  cour t  submi t t ed t he 

quest i on t o t he j ur y.   Af t er  t he j ur y answer ed t he quest i on of  

f act  i n f avor  of  K&S,  suf f i c i ent  evi dence was i n t he r ecor d t o 

sust ai n t he j ur y ver di ct  and deny Per f ect i on' s mot i on f or  

di r ect ed ver di ct .   Accor di ngl y,  we hol d t hat  t he c i r cui t  cour t  
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di d not  er r  because whet her  K&S was a member  of  " t he publ i c"  

under  § 100. 18( 1)  pr esent ed a quest i on of  f act  t hat  t he cour t  

pr oper l y submi t t ed t o t he j ur y.    

B.  Repr esent at i on Caused Pecuni ar y Loss 

¶34 As ment i oned above,  one of  t he ot her  el ement s K&S 

needed t o pr ove was t hat  Per f ect i on' s mi sr epr esent at i on i n i t s  

quot at i on f or  t he t wo 1000- t on pr esses caused i t  t o sust ai n a 

pecuni ar y l oss.   Per f ect i on ar gues t hat  t he j ur y er r ed i n 

f i ndi ng t hat  i t s quot at i on caused K&S pecuni ar y l oss because 

t her e was a l ack of  suf f i c i ent  evi dence t o suppor t  such a 

ver di ct .  

¶35 Wi sconsi n St at .  § 100. 18( 11) ( b) 2.  pr ovi des t hat  " [ a] ny 

per son suf f er i ng pecuni ar y l oss because of  a v i ol at i on of  t hi s 

sect i on by any ot her  per son may sue i n any cour t  of  compet ent  

j ur i sdi ct i on and shal l  r ecover  such pecuni ar y  l oss. "   Thi s  

sect i on r equi r es a causal  connect i on bet ween t he unt r ue,  

decept i ve,  or  mi sl eadi ng r epr esent at i on and t he pecuni ar y l oss.   

Ti m Tor r es Ent er s. ,  I nc.  v.  Li nscot t ,  142 Wi s.  2d 56,  70,  416 

N. W. 2d 670 ( Ct .  App.  1987) .   Because t he pur pose of  t he DTPA 

i ncl udes pr ot ect i ng Wi sconsi n r esi dent s f r om unt r ue,  decept i ve,  

or  mi sl eadi ng r epr esent at i on made t o i nduce act i on,  see 

§ 100. 18( 1) ;  Kai l i n,  252 Wi s.  2d 676,  ¶44 ( c i t i ng Bonn,  123 

Wi s.  2d at  173 n. 4) ,  pr ovi ng causat i on i n t he cont ext  of  

§ 100. 18( 1)  r equi r es a showi ng of  mat er i al  i nducement .   See Wi s 

JI - Ci v i l  2418.  

¶36 A pl ai nt i f f  does not  have t he bur den of  pr ovi ng 

r easonabl e r el i ance.   Unl i ke common l aw causes of  act i on f or  
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mi sr epr esent at i ons,  r easonabl e r el i ance i s not  t he st andar d f or  

a DTPA cl ai m because t he l egi s l at ur e cr eat ed a di st i nct  cause of  

act i on.   Kai l i n,  252 Wi s.  2d at  708.   " Ther e i s  no i ndi cat i on i n 

[ §§ 100. 18( 1) ,  100. 18( 11) ( b) 2. ,  and 100. 18( 11) ( b) 3. ] ,  or  any of  

t he ot her  many and det ai l ed subsect i ons t hat  make up § 100. 18,  

t hat  t he l egi s l at ur e i nt ended t o add a r emedy f or  common l aw 

mi sr epr esent at i on c l ai ms r at her  t han t o cr eat e a di st i nct  

st at ut or y cause of  act i on. "   I d.   Al t hough t he r easonabl eness of  

a pl ai nt i f f ' s  r el i ance may be r el evant  i n consi der i ng whet her  

t he r epr esent at i on mat er i al l y  i nduced t he pl ai nt i f f ' s  pecuni ar y 

l oss,  t he pl ai nt i f f  does not  have t he bur den of  pr ovi ng 

r easonabl e r el i ance.   See Mal zewski  v.  Rapki n,  2006 WI  App 183,  

¶24,  296 Wi s.  2d 98,  723 N. W. 2d 156 ( c i t i ng K&S Tool  & Di e Cor p.  

v.  Per f ect i on Mach.  Sal es,  I nc. ,  2006 WI  App 148,  ¶¶39- 45,  295 

Wi s.  2d 298,  720 N. W. 2d 507) .    

¶37 I n t hi s case t he j ur y hear d t he f ol l owi ng i nst r uct i on 

r el at ed t o what  K&S needed t o pr ove per t ai ni ng t o t he causat i on 

el ement :   

To const i t ut e an unt r ue,  decept i ve,  or  mi sl eadi ng 
r epr esent at i on i n t hi s case,  t her e ar e t hr ee el ement s 
whi ch must  be pr oved by K&S Tool  & Di e Cor por at i on.  

.  .  .  .  

Thi r d,  K&S Tool  & Di e Cor por at i on sust ai ned a monet ar y 
l oss as a r esul t  of  t he r epr esent at i on.   I n 
det er mi ni ng whet her  K&S Tool  & Di e Cor por at i on' s l oss 
was caused by t he r epr esent at i on,  t he t est  i s  whet her  
K&S Tool  & Di e Cor por at i on woul d have act ed i n i t s 
absence.   Al t hough t he r epr esent at i on need not  be t he 
sol e or  onl y  mot i vat i on f or  K&S Tool  & Di e 
Cor por at i on' s deci s i on t o buy t he pr ess,  i t  must  have 
been a mat er i al  i nducement .   That  i s,  t he 
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r epr esent at i on must  have been a s i gni f i cant  f act or  
cont r i but i ng t o K&S Tool  & Di e Cor por at i on' s deci s i on.  

Thi s j ur y i nst r uct i on t r acks t he l anguage pr ovi ded i n Wi s JI —

Ci vi l  2418. 7 

¶38 Appel l at e cour t s  do not  upset  a j ur y ver di ct  i f  t her e 

i s any cr edi bl e evi dence t o suppor t  i t .   Meur er  v.  I TT Gen.  

Cont r ol s,  90 Wi s.  2d 438,  450,  280 N. W. 2d 156 ( 1979) ;  Ti m Tor r es 

Ent er s. ,  142 Wi s.  2d at  67.   " Wei ghi ng t est i mony and eval uat i ng 

cr edi bi l i t y  of  wi t nesses ar e mat t er s f or  t he j ur y. "   I d.   I n 

r evi ewi ng a j ur y ver di ct ,  " evi dence wi l l  be v i ewed i n t he l i ght  

most  f avor abl e t o t he ver di ct "  and cour t s " sear ch f or  cr edi bl e 

evi dence t hat  wi l l  sust ai n t he ver di ct ,  not  f or  evi dence t o 

sust ai n a ver di ct  t he j ur y coul d have but  di d not  r each. "   

Meur er ,  90 Wi s.  2d  at  450- 51.   

                                                 
7 Wi sconsi n JI —Ci vi l  2418 pr ov i des t he f ol l owi ng,  i n 

per t i nent  par t :   

To const i t ut e an unt r ue,  decept i ve,  or  mi sl eadi ng 
r epr esent at i on i n t hi s case,  t her e ar e t hr ee el ement s 
whi ch must  be pr oved by ( pl ai nt i f f ) .  

.  .  .  .  

Thi r d,  ( pl ai nt i f f )  sust ai ned a monet ar y l oss as a 
r esul t  of  t he ( asser t i on)  ( r epr esent at i on)  
( st at ement ) .   I n det er mi ni ng whet her  ( pl ai nt i f f ) ' s  
l oss was caused by t he ( asser t i on)  ( r epr esent at i on)  
( st at ement ) ,  t he t est  i s  whet her  ( pl ai nt i f f )  woul d 
have act ed i n i t s absence.   Al t hough t he ( asser t i on)  
( r epr esent at i on)  ( st at ement )  need not  be t he sol e or  
onl y mot i vat i on f or  ( pl ai nt i f f ) ' s  deci s i on t o ( buy)  
( r ent )  ( use)  t he ______________ [ pr oduct  or  i t em] ,  i t  
must  have been a mat er i al  i nducement .   That  i s,  t he 
( asser t i on)  ( r epr esent at i on)  ( st at ement )  must  have 
been a s i gni f i cant  f act or  cont r i but i ng t o 
( pl ai nt i f f ) ' s  deci s i on.  
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¶39 Based on our  r evi ew of  t he r ecor d,  cr edi bl e ev i dence 

suppor t s t he j ur y ' s f i ndi ng t hat  Per f ect i on' s mi sr epr esent at i on 

i n t he quot at i on caused K&S pecuni ar y l oss.   For  i nst ance,  

dur i ng t he di r ect  exami nat i on of  Kl usken,  done by counsel  f or  

K&S,  t he f ol l owi ng exchange t ook pl ace:  

Q:  Mr .  Kl usken,  now t ur ni ng t o [ t he  quot at i on] ,  i f  
you had r ecei ved a pr omot i onal  quot at i on f r om 
Per f ect i on Machi ner y t hat  sai d t hey wer e of f er i ng 
t wo 800- t on Cl ear i ng st r ai ght - s i ded pr esses,  
woul d you have made f ur t her  i nqui r y about  t hose 
pr esses? 

A:  No.   I  woul dn' t  have.   I  woul d have want ed t o—I  
woul d have j ust  sai d we don' t  want  t o i nqui r e on 
an 800- t on;  we want  a t housand t on.  

Vi ewi ng t hi s t est i mony i n a l i ght  most  f avor abl e t o sust ai ni ng 

t he j ur y ver di ct ,  we concl ude t hat  Kl usken' s t est i mony i ndi cat ed 

t he quot at i on was a mat er i al  i nducement :  i n i t s absence,  K&S 

woul d not  have pur chased t he 800- t on pr ess.   Accor di ngl y,  t he 

j ur y di d not  er r  i n f i ndi ng t hat  Per f ect i on' s quot at i on caused 

K&S pecuni ar y l oss.  

¶40 Per f ect i on ar gues t hat  Kl usken' s t est i mony was mer el y 

sel f - ser vi ng.   I t  al so di r ect s t hi s cour t  t o evi dence t hat  

suppor t s f i ndi ngs ot her  t han t he j ur y ' s.   The f i ndi ngs i ncl ude 

t he f ol l owi ng:  K&S r eal l y r el i ed on t he exper t  advi ce of  

I ndust r i al  Rebui l di ng,  r at her  t han Per f ect i on' s quot at i on;  K&S 

knew t hat  Per f ect i on had not  i nspect ed t he pr ess,  maki ng i t s 

r el i ance unr easonabl e;  and Per f ect i on' s quot at i on' s " as i s"  

c l ause,  and st at ement  about  speci f i cat i ons bei ng appr oxi mat e,  

pr event ed K&S f r om r easonabl y r el y i ng on t he quot at i on.   
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However ,  we " sear ch f or  cr edi bl e evi dence t hat  wi l l  sust ai n t he 

ver di ct ,  not  f or  evi dence t o sust ai n a ver di ct  t he j ur y coul d 

have but  di d not  r each. "   Meur er ,  90 Wi s.  2d at  451.    

¶41 We hol d t hat  t he j ur y di d not  er r  i n f i ndi ng t hat  

Per f ect i on' s quot at i on caused K&S pecuni ar y l oss because 

suf f i c i ent  evi dence suppor t s i t s f i ndi ng.  

I I I  

¶42 Because K&S' s s t at us as a member  of  " t he publ i c"  

pr esent ed a quest i on of  f act ,  t he c i r cui t  cour t  di d not  er r  i n 

denyi ng Per f ect i on' s mot i ons chal l engi ng t he suf f i c i ency of  t he 

evi dence r el at ed K&S' s st at us as a member  of  " t he publ i c. "   

Because cr edi bl e evi dence exi st ed t o suppor t  t he j ur y ' s f i ndi ngs 

r el at ed t o t he cause of  K&S' s pecuni ar y l oss,  t he j ur y di d not  

er r  ei t her .   Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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