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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew an 

unpubl i shed cour t  of  appeal s deci s i on1 r ever si ng a c i r cui t  

cour t ' s2 deni al  of  Br i an Duchow' s ( Duchow)  mot i on t o suppr ess 

t hr eat eni ng st at ement s he di r ect ed t o a di sabl ed chi l d aboar d a 

publ i c school  bus.   The chi l d,  Jacob M. ,  sur r ept i t i ousl y 

r ecor ded Duchow' s st at ement s usi ng a voi ce- act i vat ed t ape 

r ecor der  t hat  hi s par ent s pl aced i n hi s backpack.   The ci r cui t  

                                                 
1 St at e v.  Duchow,  2007 WI  App 162,  303 Wi s.  2d 744,  735 

N. W. 2d 192.  

2 The Honor abl e Mi chael  B.  Br ennan of  Mi l waukee Count y 
pr esi ded.  



No.  2005AP2175- CR   

 

2 
 

cour t  concl uded t hat  t he t ape- r ecor ded st at ement s wer e not  " or al  

communi cat i on"  as def i ned by t he El ect r oni c Sur vei l l ance Cont r ol  

Law,  Wi s.  St at .  §§ 968. 27- . 33 ( 2005- 06) , 3 and accor di ngl y,  t he 

st r i ct ur es of  t he Law di d not  oper at e t o pr event  use of  t he 

st at ement s.   I n cont r ast ,  t he cour t  of  appeal s concl uded t hat  

t he st at ement s wer e or al  communi cat i on and t hat  t he or al  

communi cat i on was l awf ul l y i nt er cept ed.   However ,  t he cour t  of  

appeal s al so concl uded t hat ,  not wi t hst andi ng t he st at ement s '  

l awf ul  i nt er cept i on,  t he st at ement s coul d not  be admi t t ed at  

t r i al  because t hey wer e not  i nt er cept ed i n accor d wi t h t he 

" under  col or  of  l aw"  r equi r ement  of  Wi s.  St at .  § 968. 29( 3) ( b) .   

St at e v.  Duchow,  2007 WI  App 162,  ¶42,  303 Wi s.  2d 744,  735 

N. W. 2d 192.  

¶2 The di sposi t i ve i ssue i n t hi s appeal  i s  whet her  

Duchow' s t ape- r ecor ded st at ement s wer e " or al  communi cat i on"  as 

def i ned i n Wi s.  St at .  § 968. 27( 12) ,  a par t  of  t he El ect r oni c 

Sur vei l l ance Cont r ol  Law.   We concl ude t hat  t he st at ement s wer e 

not  " or al  communi cat i on"  because Duchow had no r easonabl e 

expect at i on of  pr i vacy i n t he st at ement s.   Because t he 

st at ement s ar e not  " or al  communi cat i on, "  t hey do not  f al l  wi t hi n 

t he scope of  t he El ect r oni c Sur vei l l ance Cont r ol  Law;  and 

t her ef or e,  t he El ect r oni c Sur vei l l ance Cont r ol  Law pr ovi des no 

                                                 
3 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on,  unl ess ot her wi se not ed.  
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basi s f or  suppr essi on. 4  Accor di ngl y,  we r ever se t he deci s i on of  

t he cour t  of  appeal s.  

I .   BACKGROUND 

¶3 Duchow,  a f or mer  publ i c school  bus dr i ver , 5 was char ged 

i n a cr i mi nal  compl ai nt  wi t h one count  of  physi cal  abuse of  a 

chi l d,  cont r ar y t o Wi s.  St at .  § 948. 03( 2) ( b) ,  and one count  of  

di sor der l y conduct ,  cont r ar y t o Wi s.  St at .  § 947. 01,  as a r esul t  

of  hi s al l eged s t at ement s and act s whi l e dr i v i ng Jacob M.  t o and 

f r om school  on Apr i l  29,  2003.   

¶4 Jacob,  who suf f er s f r om Downs Syndr ome and At t ent i on 

Def i c i t  Di sor der ,  was ni ne year s ol d at  t he t i me t he compl ai nt  

was f i l ed.   Each mor ni ng,  he was t he f i r st  chi l d t o boar d t he 

school  bus dr i ven by Duchow.    

¶5 I n t he spr i ng of  2003,  Jacob' s par ent s became 

concer ned about  r ecent  adver se changes i n Jacob' s behavi or .   

Jacob had al l egedl y spi t  at  Duchow. 6  I n addi t i on,  Jacob' s 

par ent s had obser ved hi m punch hi s t oys,  " k i ck at "  t he f ami l y 

dog and r esi st  boar di ng t he school  bus i n t he mor ni ng.   

Mor eover ,  Jacob' s t eacher  r el ayed t o hi s par ent s  t hat  Jacob had 

                                                 
4 We do not  addr ess whet her  t he El ect r oni c Sur vei l l ance 

Cont r ol  Law per mi t s v i car i ous consent  by a par ent  or  whet her  t he 
st at ement s wer e r ecor ded " under  col or  of  l aw. "  

5 Duchow' s empl oyer  suspended hi m f r om dut y af t er  t he St at e 
f i l ed t he compl ai nt  agai nst  hi m.   The ci r cui t  cour t  j udge 
subsequent l y or der ed t hat ,  whi l e t he case i s pendi ng,  Duchow i s  
pr ohi bi t ed f r om dr i v i ng any bus wi t h chi l dr en aboar d.    

6 Duchow had f i l ed wr i t t en compl ai nt s t hat  Jacob had spi t  at  
hi m dur i ng bus r i des.    
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cr i ed at  school  when i t  was t i me f or  hi m t o boar d t he bus t o go 

home.   Pr evi ousl y,  Jacob had not  exhi bi t ed such behavi or .  

¶6 Jacob' s par ent s suspect ed somet hi ng was ami ss on t he 

school  bus.   They f ear ed Jacob' s bus dr i ver ,  whom t hey knew was 

Duchow,  mi ght  be ver bal l y or  physi cal l y abusi ng hi m.   As a 

r esul t  of  t hei r  concer n,  Jacob' s par ent s pl aced a voi ce-

act i vat ed r ecor der  i n Jacob' s backpack bef or e he boar ded t he 

school  bus on Apr i l  29,  2003.   Jacob' s par ent s l i s t ened t o t he 

t ape when Jacob r et ur ned home f r om school  t hat  day.   The t ape 

r ecor ded Duchow maki ng t he f ol l owi ng st at ement s t o Jacob:  

• " St op bef or e I  beat  t he l i v i ng hel l  out  of  you. "  

• " You' d bet t er  get  your  damn l egs i n now. "  

• " Do I  have t o t ape your  mout h shut  because you know I  
wi l l . "  

• " Do you want  anot her  one of  t hese?"  

• " I ' m gonna sl ap t he hel l  out  of  you. "  

• " Do you want  me t o come back t her e and smack you?"  

The sound of  what  Jacob' s par ent s bel i eved t o be a s l ap was al so 

r ecor ded.  

¶7 Jacob' s par ent s pl ayed t he t ape bef or e a Mi l waukee 

Pol i ce Of f i cer ,  who i nvest i gat ed t he mat t er .   The of f i cer  

v i s i t ed Duchow' s home and conduct ed br i ef  i nt er vi ews wi t h hi m on 

t hr ee occasi ons.   Accor di ng t o t he compl ai nt ,  dur i ng t hese 

i nt er vi ews,  Duchow admi t t ed t hat  he had t hr eat ened Jacob.   

Duchow descr i bed t he t hr eat s he had made as t hr eat eni ng t o have 

Jacob r emoved f r om t he bus,  t hr eat eni ng t o sl ap Jacob,  and 



No.  2005AP2175- CR   

 

5 
 

t hr eat eni ng t o t ape Jacob' s mout h shut .   Duchow f ur t her  admi t t ed 

t hat  on Apr i l  29,  2003 he sl apped Jacob t wi ce i n t he f ace wi t h 

an open hand.  

¶8 Af t er  t he St at e f i l ed t he i nf or mat i on agai nst  Duchow,  

Duchow moved t o suppr ess t he cont ent s of  t he t ape r ecor di ng on 

gr ounds t hat  t he r ecor di ng was made i n v i ol at i on of  t he 

El ect r oni c Sur vei l l ance Cont r ol  Law.   The ci r cui t  cour t  

i ni t i al l y  gr ant ed Duchow' s mot i on t o suppr ess,  but  l at er  

r ever sed t hat  deci s i on when i t  r evi s i t ed t he i ssue as a r esul t  

of  t he St at e' s mot i on f or  r econsi der at i on.   On r econsi der at i on,  

t he c i r cui t  cour t  concl uded t hat  Duchow' s t ape- r ecor ded 

st at ement s wer e not  " or al  communi cat i on"  wi t hi n t he meani ng of  

t he El ect r oni c Sur vei l l ance Cont r ol  Law;  and t her ef or e,  i t  hel d 

agai nst  Duchow.    

¶9 Duchow pl ed gui l t y t o physi cal  abuse of  a chi l d and 

t he St at e di smi ssed t he di sor der l y conduct  char ge.   Judgment  was 

ent er ed convi ct i ng Duchow of  physi cal  abuse of  a chi l d.  

¶10 Duchow appeal ed,  and t he cour t  of  appeal s r ever sed t he 

ci r cui t  cour t ' s  or der  denyi ng Duchow' s mot i on t o suppr ess hi s 

t ape- r ecor ded st at ement s.   The cour t  of  appeal s  concl uded t hat  

t he st at ement s had been l awf ul l y i nt er cept ed,  but  t hey coul d not  

be admi t t ed at  t r i al  because t hey wer e not  i nt er cept ed " under  

col or  of  l aw"  as Wi s.  St at .  § 968. 29( 3) ( b)  r equi r es.   Duchow,  

303 Wi s.  2d 744,  ¶42.   The St at e pet i t i oned f or  r evi ew,  whi ch we 

gr ant ed.    
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I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶11 Thi s case r equi r es us t o i nt er pr et  and t o appl y 

por t i ons of  t he El ect r oni c Sur vei l l ance Cont r ol  Law.   We r evi ew 

quest i ons of  st at ut or y i nt er pr et at i on and appl i cat i on 

i ndependent l y,  but  benef i t i ng f r om t he deci s i ons of  t he cour t  of  

appeal s and t he ci r cui t  cour t .   Mar der  v.  Bd.  of  Regent s of  t he 

Uni v.  of  Wi s.  Sys. ,  2005 WI  159,  ¶19,  286 Wi s.  2d 252,  706 

N. W. 2d 110.    

B.  Or al  Communi cat i on 

1.  Wi sconsi n St at .  § 968. 27( 12)   

¶12 Resol ut i on of  t he quest i on of  whet her  Duchow' s t ape-

r ecor ded st at ement s const i t ut e " or al  communi cat i on"  under  t he 

f act s of  t hi s case r equi r es us t o i nt er pr et  and t o appl y Wi s.  

St at .  § 968. 27( 12) ,  a pr ovi s i on of  t he El ect r oni c Sur vei l l ance 

Cont r ol  Law.   " [ S] t at ut or y i nt er pr et at i on ' begi ns wi t h t he 

l anguage of  t he st at ut e.   I f  t he meani ng of  t he st at ut e i s 

pl ai n,  we or di nar i l y  st op t he i nqui r y. ' "   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  

681 N. W. 2d 110 ( quot i ng Sei der  v.  O' Connel l ,  2000 WI  76,  ¶43,  

236 Wi s.  2d 211,  612 N. W. 2d 659) .   I f  t he wor ds of  t he st at ut e 

exhi bi t  a " pl ai n,  c l ear  st at ut or y meani ng, "  wi t hout  ambi gui t y,  

t he st at ut e i s appl i ed accor di ng t o t he pl ai n meani ng of  t he 

st at ut or y t er ms.   I d. ,  ¶46 ( quot i ng Br uno v.  Mi l waukee Count y,  

2003 WI  28,  ¶20,  260 Wi s.  2d 633,  660 N. W. 2d 656) .   However ,  i f  

a st at ut e i s " capabl e of  bei ng under st ood by r easonabl y wel l -

i nf or med per sons i n t wo or  mor e senses[ , ] "  t hen t he st at ut e i s 
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ambi guous,  and we may consul t  ext r i nsi c sour ces t o di scer n i t s 

meani ng.   I d. ,  at  ¶¶47- 48,  50.    

¶13 We begi n our  di scussi on wi t h t he pl ai n l anguage of  

Wi s.  St at .  § 968. 27( 12) ,  whi ch def i nes " or al  communi cat i on" :  

" Or al  communi cat i on"  means any or al  communi cat i on 
ut t er ed by a per son exhi bi t i ng an expect at i on t hat  t he 
communi cat i on i s not  subj ect  t o i nt er cept i on under  
c i r cumst ances j ust i f y i ng t hat  expect at i on.   " Or al  
communi cat i on"  does not  i ncl ude any el ect r oni c 
communi cat i on.  

We not e t hat  t he st at ut e does not  i ncl ude ever y or al  st at ement ,  

but  r at her ,  i t  i s  r est r i ct ed t o t hose made i n cer t ai n 

c i r cumst ances.  

¶14 The par t i es of f er  compet i ng i nt er pr et at i ons of  Wi s.  

St at .  § 968. 27( 12) .   On t he one hand,  Duchow ar gues t hat  an 

" or al  communi cat i on"  i s a st at ement  ut t er ed under  c i r cumst ances 

i n whi ch t he speaker  has a r easonabl e expect at i on t hat  t he 

st at ement  wi l l  not  be i nt er cept ed.   On t he ot her  hand,  t he St at e 

ar gues t hat  an " or al  communi cat i on"  i s a st at ement  ut t er ed under  

c i r cumst ances i n whi ch t he speaker  has a r easonabl e expect at i on 

of  pr i vacy.   I n t he cont ext  of  t he El ect r oni c Sur vei l l ance 

Cont r ol  Law,  whi ch l i mi t s t he i nt er cept i on and use of  or al  

st at ement s,  Duchow' s i nt er pr et at i on and t he St at e' s 

i nt er pr et at i on ar e bot h r easonabl e.   When compar i ng wi r e 

communi cat i on wi t h al l eged or al  communi cat i on,  wi t hout  t he 

compet i ng i nt er pr et at i on asser t ed by Duchow,  we have empl oyed 

t he St at e' s i nt er pr et at i on t hat  an or al  communi cat i on i s one 

made under  c i r cumst ances i n whi ch t he speaker  mai nt ai ns a 

r easonabl e expect at i on of  pr i vacy.   St at e v.  Smi t h,  149 
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Wi s.  2d 89,  95 n. 4,  438 N. W. 2d 571 ( 1989) .   Yet ,  f r om t he f ace 

of  t he st at ut e,  one coul d r easonabl y ar gue t hat  i t  i s  uncl ear  

whet her  t he l egi s l at ur e i nt ended t o codi f y t he " r easonabl e-

expect at i on- of - pr i vacy"  t est .   The st at ut e' s ambi gui t y i n t hi s 

r espect  per mi t s us t o consul t  ext r i nsi c sour ces.   Kal al ,  271 

Wi s.  2d 633,  ¶¶47- 48.    

¶15 Ext r i nsi c sour ces i ncl ude l egi s l at i ve hi st or y.   I d.   

The dr af t i ng r ecor ds of  t he El ect r oni c Sur vei l l ance Cont r ol  Law 

st at e t hat  t he l aw " r epr esent s Wi sconsi n i mpl ement at i on of  t he 

el ect r oni c sur vei l l ance por t i on of  [ Ti t l e I I I ] , "  t he Omni bus 

Cr i me Cont r ol  and Saf e St r eet s Act  of  1968. 7  Dr af t i ng Fi l e f or  

ch.  427,  Laws of  1969,  Anal ysi s by t he Legi s l at i ve Ref er ence 

Bur eau of  1969 A. B.  860,  Legi s l at i ve Ref er ence Bur eau,  Madi son,  

Wi s.   Al t hough t he l egi s l at i ve hi st or y of  t he El ect r oni c 

Sur vei l l ance Cont r ol  Law i s s i l ent  on whet her  t he def i ni t i on of  

" or al  communi cat i on"  was meant  t o i ncor por at e t he speaker ' s 

" r easonabl e expect at i on of  pr i vacy, "  t he l egi s l at i ve hi st or y of  

Ti t l e I I I  pr ovi des gui dance.   St at e v.  House,  2007 WI  79,  ¶14,  

302 Wi s.  2d 1,  734 N. W. 2d 140 ( st at i ng t hat  because t he 

El ect r oni c Sur vei l l ance Cont r ol  Law i s " pat t er ned af t er  Ti t l e 

I I I [ ,  our ]  i nt er pr et at i on .  .  .  benef i t s f r om t he l egi s l at i ve 

hi st or y and i nt ent  of  Ti t l e I I I " ) .   Our  i nt er pr et at i on i s 

assi st ed as wel l  by t he f eder al  deci s i ons t hat  have consi der ed 

Ti t l e I I I .   St at e v.  Gi l mor e,  201 Wi s.  2d 820,  830,  549 N. W. 2d 

                                                 
7 The f eder al  count er par t  of  Wi sconsi n' s El ect r oni c 

Sur vei l l ance Cont r ol  Law i s f ound i n 18 U. S. C.  § 2510 et  seq.   
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401 ( 1996)  ( r ecogni z i ng t hat  i n i nt er pr et i ng t he El ect r oni c 

Sur vei l l ance Cont r ol  Law,  we may l ook t o f eder al  deci s i ons 

i nt er pr et i ng Ti t l e I I I ) .    

¶16 The l egi s l at i ve hi st or y of  Ti t l e I I I  i ndi cat es t hat  

Congr ess i nt ended t he def i ni t i on of  " or al  communi cat i on"  i n 

Ti t l e I I I ,  whi ch r eads near l y i dent i cal l y t o t he def i ni t i on 

cont ai ned i n t he El ect r oni c Sur vei l l ance Cont r ol  Law, 8 t o 

i ncor por at e t he " r easonabl e expect at i on of  pr i vacy t est "  

i nt r oduced i n Kat z v.  Uni t ed St at es,  389 U. S.  347 ( 1967) .   

S.  Rep.  No.  90- 1097 ( 1968) ,  r epr i nt ed i n 1968 U. S. C. C. A. N.  2112,  

2113,  2153,  2178 ( " Ti t l e I I I  was dr af t ed t o .  .  .  conf or m wi t h 

Kat z .  .  .  . " ) . 9  Accor di ngl y,  near l y al l  of  t he f eder al  c i r cui t  

cour t s t hat  have consi der ed t he def i ni t i on of  " or al  

communi cat i on"  i n Ti t l e I I I  have concl uded t hat  i t  r equi r es t he 

speaker  t o have a r easonabl e,  as wel l  as a subj ect i ve,  

expect at i on of  pr i vacy.   Kee v.  Ci t y of  Rowl et t ,  Texas,  247 F. 3d 

206,  211 n. 8 ( 5t h Ci r .  2001)  ( c i t i ng i d. ) ;  Uni t ed St at es v.  

Longor i a,  177 F. 3d 1179,  1181 ( 10t h Ci r .  1999)  ( c i t i ng same) ;  I n 

r e John Doe Tr ader  Number  One,  894 F. 2d 240,  242 ( 7t h Ci r .  1990)  

                                                 
8 Ti t l e I I I  def i nes " or al  communi cat i on"  as f ol l ows:   

" ' [ O] r al  communi cat i on'  means any or al  communi cat i on ut t er ed by 
a per son exhi bi t i ng an expect at i on t hat  such communi cat i on i s 
not  subj ect  t o i nt er cept i on under  c i r cumst ances j ust i f y i ng such 
expect at i on,  but  such t er m does not  i ncl ude any el ect r oni c 
communi cat i on[ . ] "   18 U. S. C.  § 2510( 2) .  

9 Speci f i cal l y,  t he l egi s l at i ve hi st or y st at es t hat  t he 
def i ni t i on of  or al  communi cat i on " i s i nt ended t o r ef l ect  
exi st i ng l aw, "  and t hen ci t es Kat z v.  Uni t ed St at es,  389 U. S.  
347 ( 1967) .   S.  Rep.  No.  90- 1097 ( 1968) ,  r epr i nt ed i n 1968 
U. S. C. C. A. N.  2112,  2178.    
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( c i t i ng same) ;  Uni t ed St at es v.  McI nt yr e,  582 F. 2d 1221,  1223 

( 9t h Ci r .  1978)  ( c i t i ng same) .  

¶17 I ndeed,  i t  appear s t hat  onl y t he Si xt h, 10 Ei ght h11 and 

El event h12 Ci r cui t s have i nt er pr et ed " or al  communi cat i on"  i n 

Ti t l e I I I  as Duchow ur ges us t o def i ne i t ,  i . e. ,  t hat  t he 

speaker  have mer el y a r easonabl e expect at i on of  non-

i nt er cept i on.   However ,  mor e r ecent l y,  t he Ei ght h and El event h 

Ci r cui t s have modi f i ed t hei r  v i ews.   For  exampl e,  al t hough t he 

Ei ght h and El event h Ci r cui t s once def i ned " or al  communi cat i on"  

as i nvol v i ng a r easonabl e expect at i on of  non- i nt er cept i on i n 

Angel  v.  Wi l l i ams,  12 F. 3d 786,  789- 90 ( 8t h Ci r .  1993)  and i n 

Wal ker  v.  Dar by,  911 F. 2d 1573,  1579 ( 11t h Ci r .  1990) ,  

r espect i vel y,  t hose ci r cui t s have mor e r ecent l y eschewed t he 

" r easonabl e- expect at i on- of - non- i nt er cept i on"  st andar d i n f avor  

t he " r easonabl e- expect at i on- of - pr i vacy"  st andar d t hat  a maj or i t y 

of  t he f eder al  c i r cui t  cour t s empl oy.   Uni t ed St at es v.  Peopl es,  

250 F. 3d 630 ( 8t h Ci r .  2001) ;  Uni t ed St at es v.  McKi nnon,  985 

F. 2d 525 ( 11t h Ci r .  1993) . 13  

                                                 
10 Boddi e v.  Am.  Br oad.  Cos. ,  731 F. 2d 333,  339 ( 6t h Ci r .  

1984) .  

11 Angel  v.  Wi l l i ams,  12 F. 3d 786,  789- 90 ( 8t h Ci r .  1993) .  

12 Wal ker  v.  Dar by,  911 F. 2d 1573,  1579 ( 11t h Ci r .  1990) .  

13 Nei t her  Uni t ed St at es v.  Peopl es,  250 F. 3d 630 ( 8t h Ci r .  
2001)  nor  Uni t ed St at es v.  McKi nnon,  985 F. 2d 525 ( 11t h Ci r .  
1993)  expl ai ns t he shi f t  i n anal ysi s or  t he di f f er ence bet ween 
t he t wo st andar ds.    
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¶18 We empl oyed r easoni ng f r om f eder al  deci s i ons i n t he 

past  i n i nt er pr et i ng t he El ect r oni c Sur vei l l ance Cont r ol  Law.   

I n Smi t h,  149 Wi s.  2d at  95 n. 4,  we r el i ed on f eder al  l aw i n 

deci di ng t hat  t he t er m,  " or al  communi cat i on, "  i n Wi s.  St at .  

§ 968. 27( 12)  i s t o be under st ood as appl y i ng t o t hose st at ement s 

made onl y under  c i r cumst ances i n whi ch t he speaker  has a 

r easonabl e expect at i on of  pr i vacy ( concl udi ng t hat  § 968. 27( 12)  

i s a " par t i cul ar i zed st at ut or y  codi f i cat i on of  t he [ F] our t h 

[ A] mendment  r i ght . " ) . 14  I n Smi t h,  we hel d t hat  t he communi cat i on 

at  i ssue,  a cor dl ess t el ephone conver sat i on,  di d not  const i t ut e 

                                                 
14 Lat er  i n St at e v.  Smi t h,  149 Wi s.  2d 89,  438 N. W. 2d 571 

( 1989) ,  we expl ai ned t hat  i n or der  t o pr ot ect  a t el ephone 
conver sat i on f r om i nt er cept i on,  t he expect at i on of  pr i vacy i n 
t he conver sat i on must  be r easonabl e under  t he Four t h Amendment  
st andar ds set  out  i n Kat z.   Smi t h,  149 Wi s.  2d at  104.   Kat z 
hel d t hat  communi cat i ons r ecei ve Four t h Amendment  pr ot ect i on 
when t he speaker  has an expect at i on of  pr i vacy t hat  soci et y i s 
wi l l i ng t o r ecogni ze as r easonabl e.   Kat z,  389 U. S.  at  361 
( Har l an,  J. ,  concur r i ng) .    

We r el y on Kat z as aut hor i t y f or  our  deci s i ons r el at i ng t o 
Wi sconsi n l aw.   I n Kat z,  t he Uni t ed St at es Supr eme Cour t  appl i ed 
t he pr ot ect i ons of  t he Four t h Amendment  t o i nt er cept ed 
communi cat i ons.   Kat z,  389 U. S.  at  361.   Because t he Four t h 
Amendment  and t he Wi sconsi n Const i t ut i on' s anal ogous pr ovi s i on,  
Ar t i c l e I  § 11,  cont ai n near l y i dent i cal  l anguage ( see i nf r a,  
not es 16 and 17) ,  we gener al l y i nt er pr et  Ar t i c l e I  § 11 of  t he 
st at e const i t ut i on i n accor d wi t h t he Supr eme Cour t ' s 
i nt er pr et at i on of  t he Four t h Amendment .   See,  e. g. ,  St at e v.  
Guzman,  166 Wi s.  2d 577,  586- 87,  480 N. W. 2d 446 ( 1992)  ( " We have 
consi st ent l y and r out i nel y conf or med t he l aw of  sear ch and 
sei zur e under  t he Wi sconsi n Const i t ut i on t o t he l aw devel oped by 
t he Uni t ed St at es Supr eme Cour t  under  t he Four t h Amendment . " ) .   
We al so di d so i n Smi t h,  c i t i ng t he r easoni ng i n Kat z as suppor t  
f or  our  deci s i on t hat  an expect at i on of  pr i vacy must  be 
r easonabl e i n or der  t o r ecei ve pr ot ect i on under  t he Wi sconsi n 
Const i t ut i on.   Smi t h,  149 Wi s.  2d at  95 n. 4.   
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an " or al  communi cat i on"  as def i ned by t he El ect r oni c 

Sur vei l l ance Cont r ol  Law because " obj ect i vel y t her e coul d be no 

r easonabl e expect at i on of  pr i vacy"  i n t he speech.   I d.  at  105 

( emphasi s added) .   

¶19 The l egi s l at i ve hi st or y of  t he El ect r oni c Sur vei l l ance 

Cont r ol  Law expr essl y st at es t hat  t he l egi s l at ur e i nt ended t he 

El ect r oni c Sur vei l l ance Cont r ol  Law t o ef f ect  t he st at e 

" i mpl ement at i on"  of  Ti t l e I I I .   The El ect r oni c Sur vei l l ance 

Cont r ol  Law and Ti t l e I I I  def i ne " or al  communi cat i on"  usi ng 

near l y i dent i cal  l anguage,  whi ch Congr ess i nt ended t o " r ef l ect "  

t he l aw as set  out  i n Kat z.   Kat z expl ai ned t he " r easonabl e-

expect at i on- of - pr i vacy"  st andar d.   We al so expl ai ned i n Smi t h 

t hat  t he El ect r oni c Sur vei l l ance Cont r ol  Law i ncor por at ed t he 

Kat z st andar d of  r easonabl eness i nt o t he def i ni t i on of  " or al  

communi cat i on. "   Smi t h,  149 Wi s.  2d at  95 n. 4.   Fur t her mor e,  

Smi t h i s consi st ent  wi t h s i x out  of  seven f eder al  c i r cui t  cour t s 

t hat  have addr essed t he meani ng of  " or al  communi cat i on"  i n Ti t l e 

I I I .   Accor di ngl y,  we f ol l ow t he over whel mi ng abundance of  

f eder al  case l aw t hat  i nt er pr et s " or al  communi cat i on"  t o 

i ncor por at e a r easonabl e expect at i on of  pr i vacy,  and we concl ude 

t hat ,  i n enact i ng Wi s.  St at .  § 968. 27( 12) ,  t he l egi s l at ur e di d 

i ncor por at e a r easonabl e expect at i on of  pr i vacy i nt o t he meani ng 

of  " or al  communi cat i on. "   

2.  Reasonabl e expect at i on of  pr i vacy 

¶20 An i ndi v i dual  has a r easonabl e expect at i on of  pr i vacy 

when he or  she has bot h ( 1)  an act ual  subj ect i ve expect at i on of  

pr i vacy i n t he speech,  and ( 2)  a subj ect i ve expect at i on t hat  i s 
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one t hat  soci et y i s wi l l i ng t o r ecogni ze as r easonabl e.   St at e 

v.  Br uski ,  2007 WI  25,  ¶23,  299 Wi s.  2d 177,  727 N. W. 2d 503;  

accor d Bond v.  Uni t ed St at es,  529 U. S.  334 ( 2000) ;  Smi t h v.  

Mar yl and,  442 U. S.  735,  740 ( 1979) ;  Kat z,  389 U. S.  at  361 

( Har l an,  J. ,  concur r i ng) .   Because t he par t i es agr ee t hat  Duchow 

has exhi bi t ed a subj ect i ve expect at i on of  pr i vacy i n hi s speech 

t o Jacob,  we f ocus on whet her  Duchow' s expect at i on i s one 

soci et y i s wi l l i ng t o r ecogni ze as r easonabl e.  

¶21 Thi s second component  r ef l ect s t hat  pr ot ect i ons f r om 

unr easonabl e sear ches and sei zur es,  as descr i bed i n t he Four t h 

Amendment  of  t he f eder al  const i t ut i on15 as wel l  as Ar t i c l e I ,  

§ 11 of  t he st at e const i t ut i on, 16 must  be det er mi ned by r ef er ence 

t o t he " ' scope of  pr i vacy t hat  a f r ee peopl e l egi t i mat el y may 

expect . ' "   St at e v.  Whi t r ock,  161 Wi s.  2d 960,  973,  468 N. W. 2d 

696 ( 1991)  ( quot i ng Rakas v.  I l l i noi s,  439 U. S.  128,  151 

                                                 
15 The Four t h Amendment  of  t he U. S.  Const i t ut i on pr ovi des:   

The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s,  agai nst  
unr easonabl e sear ches and sei zur es,  shal l  not  be 
v i ol at ed,  and no War r ant s shal l  i ssue,  but  upon 
pr obabl e cause,  suppor t ed by Oat h or  af f i r mat i on,  and 
par t i cul ar l y descr i bi ng t he pl ace t o be sear ched,  and 
t he per sons or  t hi ngs t o be sei zed.  

16 Ar t i c l e I ,  § 11 of  t he Wi sconsi n Const i t ut i on pr ovi des:    

The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s agai nst  
unr easonabl e sear ches and sei zur es shal l  not  be 
v i ol at ed;  and no war r ant  shal l  i ssue but  upon pr obabl e 
cause,  suppor t ed by oat h or  af f i r mat i on,  and 
par t i cul ar l y descr i bi ng t he pl ace t o be sear ched and 
t he per sons or  t hi ngs t o be sei zed.  
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( 1978) ) .   " A r easonabl e expect at i on i s  one [ t hat ]  i s 

const i t ut i onal l y ' j ust i f i abl e. ' "   I d.  at  974 ( c i t at i on omi t t ed) .   

No si ngl e f act or  i s det er mi nat i ve i n r esol v i ng whet her  one has a 

r easonabl e expect at i on of  pr i vacy;  r at her ,  we i nvest i gat e t he 

t ot al i t y of  t he c i r cumst ances t o r esol ve t he quest i on.   I d.  at  

973- 74.  

¶22 Recogni z i ng t hat  t he l aw r equi r es an exami nat i on of  

t he t ot al i t y of  t he c i r cumst ances i n det er mi ni ng whet her  an 

i ndi v i dual  has a r easonabl e expect at i on of  pr i vacy,  cour t s have 

i dent i f i ed a non- excl usi ve l i s t  of  f act or s t o di scer n whet her  an 

i ndi v i dual ' s expect at i on of  pr i vacy i n hi s  or  her  or al  

st at ement s i s obj ect i vel y r easonabl e.   The f act or s i ncl ude t he 

f ol l owi ng:   ( 1)  t he vol ume of  t he st at ement s;  ( 2)  t he pr oxi mi t y 

of  ot her  i ndi v i dual s t o t he speaker ,  or  t he pot ent i al  f or  ot her s 

t o over hear  t he speaker ;  ( 3)  t he pot ent i al  f or  t he 

communi cat i ons t o be r epor t ed; 17 ( 4)  t he act i ons t aken by t he 

speaker  t o ensur e hi s or  her  pr i vacy;  ( 5)  t he need t o empl oy 

t echnol ogi cal  enhancement s f or  one t o hear  t he speaker ' s  

                                                 
17 See Uni t ed St at es v.  Whi t e,  401 U. S.  745,  751 ( 1971)  

( concl udi ng t hat  t he speaker  assumes t he r i sk t hat  t he hear er  
wi l l  r el ay hi s st at ement s when t her e i s r eason t o r el ay t hem) ;  
Uni t ed St at es v.  Longor i a,  177 F. 3d 1179,  1183 ( 10t h Ci r .  1999)  
( quot i ng Hof f a v.  Uni t ed St at es,  385 U. S.  293,  302 ( 1966)  
( " [ T] he Four t h Amendment  of f er s no pr ot ect i on f or  ' a wr ongdoer ' s  
mi spl aced bel i ef  t hat  a per son t o whom he vol unt ar i l y  conf i des 
hi s wr ongdoi ng wi l l  not  r eveal  i t . ' " ) .  
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st at ement s;  and ( 6)  t he pl ace or  l ocat i on wher e t he st at ement s 

ar e made. 18  See,  e. g. ,  Kee,  247 F. 3d at  213- 15.  

¶23 Duchow advances f i ve ar gument s t o suppor t  hi s 

cont ent i on t hat  hi s subj ect i ve expect at i on t hat  hi s st at ement s 

woul d not  be r eveal ed i s obj ect i vel y r easonabl e.   Fi r st ,  he 

asser t s t hat  i t  i s  uncommon f or  school  bus r i der s t o car r y a 

t ape r ecor der  i n t hei r  backpacks.   Second,  Duchow poi nt s out  

t hat  he and Jacob wer e t he onl y i ndi v i dual s on t he bus.   Thi r d,  

Duchow made t he st at ement s i n an encl osed vehi c l e,  r at her  t han 

i n a publ i c pl ace.   Four t h,  Duchow cl ai ms t hat  t he vol ume at  

whi ch he del i ver ed t he st at ement s was suf f i c i ent l y l ow t hat  a 

                                                 
18 We f or go appl y i ng t he f act or s we most  r ecent l y c i t ed i n 

St at e v.  Br uski ,  2007 WI  25,  299 Wi s.  2d 177,  727 N. W. 2d 503,  
f or  det er mi ni ng whet her  an i ndi vi dual ' s expect at i on of  pr i vacy 
i s r easonabl e.   We do so because t he Br uski  f act or s appl y t o 
asser t i ons of  a pr i vacy i nt er est  t hat  wer e t aken f r om t he 
cont ext  of  an expect at i on of  pr i vacy i n r eal  pr oper t y.   St at e v.  
Fi l l yaw,  104 Wi s.  2d 700,  711- 12 n. 6,  312 N. W. 2d 795 ( 1981) .   
Br uski  t hen appl i ed t hem t o per sonal  pr oper t y,  i . e. ,  a vehi c l e 
i n whi ch Br uski  had no pr oper t y i nt er est  and i n whi ch he t ook no 
pr ecaut i ons t o pr ot ect  hi s pr i vacy.   Br uski ,  299 Wi s.  2d 177,  
¶¶27- 28.   Accor di ngl y,  t he Br uski  f act or s ar e l ess hel pf ul  i n 
cases such as t hi s one wher e t he asser t i on of  a pr i vacy i nt er est  
i s  made i n connect i on wi t h or al  st at ement s.   For  exampl e,  t he 
f act or s we l i s t ed i n Br uski  ar e t he f ol l owi ng:   ( 1)  whet her  t he 
i ndi v i dual  had a pr oper t y i nt er est  i n t he pr emi ses;  ( 2)  whet her  
t he i ndi v i dual  was l awf ul l y on t he pr emi ses;  ( 3)  whet her  t he 
i ndi v i dual  had compl et e domi ni on or  cont r ol  over  t he pr emi ses 
and t her ef or e r et ai ned t he r i ght  t o excl ude ot her s;  ( 4)  whet her  
t he i ndi v i dual  t ook pr ecaut i ons or di nar i l y  t aken by one seeki ng 
pr i vacy;  ( 5)  whet her  t he pr oper t y was put  t o pr i vat e use;  and 
( 6)  whet her  t he c l ai m of  pr i vacy i s consi st ent  wi t h hi st or i cal  
not i ons of  pr i vacy.   I d. ,  ¶24.   Whi l e t hese f act or s may be 
i nst r uct i ve,  we concl ude t hat  t hei r  f ocus on cr i t er i a r el at i ng 
t o pr oper t y r ender s t hem not  di r ect l y appl i cabl e i n eval uat i ng 
whet her  an i ndi v i dual  has an expect at i on of  pr i vacy i n or al  
st at ement s.   
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t hi r d par t y out si de of  t he bus coul d not  over hear  t hem.   

Fi nal l y,  he ar gues t hat  t hi s cour t ' s  accept ance of  t he St at e' s 

cont ent i on t hat  t her e i s no r easonabl e expect at i on of  pr i vacy i n 

st at ement s made t o a v i ct i m dur i ng a cr i me woul d be t ant amount  

t o a r ul i ng t hat  al l  i nt er cept ed communi cat i ons dur i ng t he 

commi ssi on of  a cr i me may be r ecor ded wi t hout  compl i ance wi t h 

t he El ect r oni c Sur vei l l ance Cont r ol  Law.   We concl ude t hat  

Duchow' s ar gument s ar e di scor dant  wi t h what  soc i et y i s wi l l i ng 

t o r ecogni ze as r easonabl e.    

¶24 I n so concl udi ng,  we appl y cer t ai n f act or s among t hose 

l i s t ed above.   The f act or s we have sel ect ed ar e nei t her  an 

excl usi ve,  nor  a mandat or y,  l i s t .   The r el evant  f act or s wi l l  

var y,  dependi ng on t he f act s each case pr esent s.   Her e,  we 

concl ude t hat  t he pl ace or  l ocat i on wher e t he st at ement s wer e 

made and t he pot ent i al  f or  t he s t at ement s t o be r epor t ed ar e t he 

most  s i gni f i cant  f act or s. 19   

                                                 
19 I n i dent i f y i ng t hese t wo f act or s as most  r el evant ,  we do 

not  di mi ni sh t he i mpor t ance of  t he r emai ni ng f act or s i n ot her  
cont ext s.   However ,  t hey ar e of  l ess r el at i ve i mpor t ance under  
t he f act s pr esent ed her e.   Nonet hel ess,  many of  t hese f act or s 
cut  agai nst  Duchow.    

Fi r st ,  t he vol ume of  Duchow' s st at ement s i s r el at i vel y l ess 
i mpor t ant  because Duchow and Jacob wer e t he onl y  i ndi v i dual s on 
t he school  bus when Duchow made t he st at ement s at  i ssue.   
Al t hough t her e i s no evi dence t hat  ot her s wer e pr esent  t o 
over hear  Duchow' s st at ement s,  Duchow may f ai r l y be sai d t o have 
shout ed at  Jacob.   

Second,  t he r ecor d does not  i ndi cat e t hat  Duchow t ook any 
speci f i c  measur es t o ensur e t hat  hi s st at ement s r emai ned 
pr i vat e.  
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¶25 We begi n by consi der i ng t he pl ace wher e Duchow spoke.   

Duchow and Jacob wer e on a publ i c school  bus bei ng oper at ed t o 

t r anspor t  chi l dr en t o school .   Duchow was an empl oyee of  t he 

school  di st r i ct  and Jacob was a gr ade school  pupi l .   Cour t s have 

hel d t hat  an i ndi v i dual - empl oyee' s expect at i on of  pr i vacy i s 

di mi ni shed i n pl aces t hat  t he i ndi v i dual  shar es wi t h ot her s,  as 

compar ed wi t h pl aces r et ai ned f or  hi s or  her  excl usi ve use.   

Pl ock v.  Bd.  of  Educ.  of  Fr eepor t  Sch.  Di st .  No.  145,  No.  

07 C 50060,  2007 WL 4553071 ( N. D.  I l l .  Dec.  18,  2007) ; 20 see 

al so,  St at e v.  McLel l an,  744 A. 2d 611 ( N. H.  1999)  ( hol di ng t hat  

school  j ani t or  di d not  have a r easonabl e expect at i on of  pr i vacy 

i n publ i c school  c l assr oom,  as i t  was open t o st udent s and st af f  

and was not  hi s " per sonal  space" ) .    

                                                                                                                                                             
Fi nal l y,  al t hough an el ect r oni c devi ce r ecor ded Duchow' s 

st at ement s,  not hi ng i n t he r ecor d i ndi cat es t hat  any 
" t echnol ogi cal  enhancement s"  wer e needed t o do so.    

20 Pl ock v.  Bd.  of  Educ.  of  Fr eepor t  Sch.  Di st .  No.  145,  No.  
07 C 50060,  2007 WL 4553071 ( N. D.  I l l .  Dec.  18,  2007) ,  i s  an 
unpubl i shed opi ni on f r om t he Uni t ed St at es Di st r i ct  Cour t  f or  
t he Nor t her n Di st r i ct  of  I l l i noi s.   That  cour t  adher es t o t he 
Feder al  Rul es of  Appel l at e Pr ocedur e,  per mi t t i ng c i t at i on t o 
unpubl i shed opi ni ons.   Fed.  R.  App.  P.  32. 1.   

Feder al  Rul es of  Appel l at e Pr ocedur e 32. 1 pr ovi des i n 
r el evant  par t :  

( a)  Ci t at i on Per mi t t ed.  A cour t  may not  pr ohi bi t  or  
r est r i ct  t he c i t at i on of  f eder al  j udi c i al  opi ni ons,  or der s,  
j udgment s,  or  ot her  wr i t t en di sposi t i ons t hat  have been:  

( i )  desi gnat ed as " unpubl i shed, "  " not  f or  
publ i cat i on, "  " non- pr ecedent i al , "  " not  pr ecedent , "  or  t he 
l i ke;  and 

( i i )  i ssued on or  af t er  Januar y 1,  2007.  
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¶26 I n Pl ock,  a gr oup of  t eacher s f i l ed sui t  agai nst  t hei r  

school  di st r i ct  af t er  t he di st r i ct  pr oposed i nst al l i ng audi o and 

vi deo r ecor di ng equi pment  i n c l assr ooms as a r esul t  of  

al l egat i ons t hat  st udent s wer e bei ng abused.   Pl ock,  2007 WL 

4553071,  at  * 1.   The cour t  hel d t hat  t he t eacher s di d not  have a 

r easonabl e expect at i on of  pr i vacy i n t hei r  c l assr ooms.   I d.  at  

* 3.   I t  r easoned as f ol l ows:  

A cl assr oom i n a publ i c school  i s  not  t he pr i vat e 
pr oper t y of  any t eacher .   A c l assr oom i s a publ i c 
space i n whi ch gover nment  empl oyees communi cat e wi t h 
member s of  t he publ i c.   Ther e i s not hi ng pr i vat e about  
communi cat i ons whi ch t ake pl ace i n such a set t i ng.   
Any expect at i ons of  pr i vacy concer ni ng communi cat i ons 
t aki ng pl ace i n .  .  .  c l assr ooms such as t hose subj ect  
t o t he pr oposed audi o moni t or i ng i n t hi s case ar e 
i nher ent l y unr easonabl e and beyond t he pr ot ect i on of  
t he Four t h Amendment .  

I d.  

¶27 School  bus dr i ver s endur e a s i mi l ar l y di mi ni shed 

expect at i on of  pr i vacy i nsi de t he school  buses t hey oper at e.   

Goodwi n v.  Moyer ,  No.  3: CV- 05- 781,  2006 WL 839342 ( M. D.  Pa.  

Mar .  29,  2006) . 21  I n Goodwi n,  a school  bus dr i ver  sued var i ous 

school  di st r i ct  of f i c i al s,  c l ai mi ng t hat  t he i nst al l at i on of  a 

v i deo camer a on hi s school  bus i nvaded hi s pr i vacy.   I d.  at  * 1-

                                                 
21 Goodwi n v.  Moyer ,  No.  3: CV- 05- 781,  2006 WL 839342 ( M. D.  

Pa.  Mar .  29,  2006) ,  i s  an unpubl i shed opi ni on of  t he Uni t ed 
St at es Di st r i ct  Cour t  f or  t he Mi ddl e Di st r i ct  of  Pennsyl vani a.   
The cour t  r ul es f or  t hat  di st r i ct  had not  pr ohi bi t ed c i t at i on t o 
unpubl i shed opi ni ons i ssued pr i or  t o Januar y 1,  2007.   The cour t  
now adher es t o Feder al  Rul e of  Appel l at e Pr ocedur e 32. 1,  whi ch 
pr ohi bi t s t he Uni t ed St at es Cour t  of  Appeal s f or  t he Si xt h 
Ci r cui t  f r om f or bi ddi ng ci t at i on t o unpubl i shed opi ni ons i ssued 
on or  af t er  Januar y 1,  2007.   Fed.  R.  App.  P.  32. 1.  



No.  2005AP2175- CR   

 

19 
 

2.   The cour t  hel d t hat  t he pr esence of  a v i deo camer a di d not  

v i ol at e t he bus dr i ver ' s r easonabl e expect at i on of  pr i vacy.   I d.  

at  * 9.   I n so hol di ng,  t he cour t  r easoned t hat  soci et y,  as wel l  

as t he gover nment ,  r et ai ns an i nt er est  i n ensur i ng t hat  t he 

chi l dr en and t he bus dr i ver  al i ke ar e pr ot ect ed f r om " mi sdeeds"  

agai nst  each ot her .   I d.   I n addi t i on,  t he camer a pr esent ed a 

mi nor  i nt r usi on because a school  bus i s not  a pr i vat e space;  

r at her ,  i t  i s  a " publ i c conveyance"  i n whi ch t he bus dr i ver  i s  

" sur r ounded by ot her s and i n v i ew of  t he publ i c t hr ough t he 

bus' s wi ndows. "   I d.    

¶28 We ar e per suaded by t he r easoni ng of  Pl ock and 

Goodwi n:   ( 1)  The bus Duchow oper at ed was not  hi s per sonal  

space;  nor  di d i t  become hi s  per sonal  pr oper t y because he 

oper at ed i t ;  ( 2)  t he bus was bei ng oper at ed t o convey publ i c 

school  st udent s when t he st at ement s wer e made;  ( 3)  Jacob was a 

publ i c school  st udent ;  and ( 4)  t he bus had wi ndows t hr ough whi ch 

Duchow and Jacob coul d be seen.    

¶29 The t ot al i t y of  t he c i r cumst ances her e i ncl udes mor e 

t han a publ i c pl ace;  i t  al so i ncl udes st at ement s t hat  ar e l i kel y 

t o be r epor t ed because t hey ar e t hr eat s t o i nj ur e t he per son t o 

whom t he st at ement  was made.    

¶30 A per son' s r easonabl e expect at i on of  pr i vacy i s 

compr omi sed when he or  she knowi ngl y exposes st at ement s t o 

ot her s,  r at her  t han keepi ng t hem t o hi msel f  or  her sel f .   

Longor i a,  177 F. 3d at  1182 ( c i t i ng Kat z,  389 U. S.  at  361 

( Har l an,  J. ,  concur r i ng) ) .   Mor eover ,  a subj ect i ve expect at i on 

of  pr i vacy i s not  r easonabl e when t he wor ds spoken ar e ones t he 
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hear er  i s l i kel y  t o r epor t ,  such as t hr eat s t o i nj ur e t he per son 

t o whom t he st at ement  was made.   I d.  at  1183;  see al so,  Uni t ed 

St at es v.  Whi t e,  401 U. S.  745,  752 ( 1971)  ( " I nescapabl y,  one 

cont empl at i ng i l l egal  act i v i t i es must  r eal i ze and r i sk t hat  hi s 

compani ons may be r epor t i ng t o t he pol i ce. " )  

¶31 I n Longor i a,  f eder al  agent s sought  t o t hwar t  a dr ug 

smuggl i ng oper at i on by out f i t t i ng a t i r e shop,  f r om whi ch dr ugs 

wer e al l egedl y t r anspor t ed,  wi t h audi o and vi deo sur vei l l ance 

equi pment .   Longor i a,  177 F. 3d at  1181.   The t i r e shop' s owner  

act ed as t he gover nment ' s i nf or mant ,  and he saw t o i t  t hat  

Longor i a' s st at ement s wer e r ecor ded.   I d.   Based on t he 

r ecor di ngs,  Longor i a was i ndi ct ed on mul t i pl e dr ug count s.   I d.  

¶32 The Tent h Ci r cui t  uphel d t he di st r i ct  cour t ' s  deni al  

of  Longor i a' s mot i on t o suppr ess.   I d.  at  1182.   I t  concl uded 

t hat  Longor i a had no r easonabl e expect at i on of  pr i vacy i n hi s 

conver sat i ons.   I t  r easoned t hat  Longor i a vol unt ar i l y  ent er ed 

t he t i r e shop and " knowi ngl y made i ncr i mi nat i ng st at ement s i n 

t he i nf or mant ' s pr esence"  because he assumed t he i nf or mant  coul d 

not  under st and Spani sh,  t he l anguage i n whi ch he was speaki ng.   

I d.  at  1183.   The cour t  concl uded t hat  Longor i a had " no 

r easonabl e expect at i on t hat  t he per son i n whose pr esence he 

conduct [ ed]  conver sat i ons [ woul d]  not  r eveal  t hose conver sat i ons 

t o ot her s[ , ] "  s i mpl y because t he i nf or mant  di d not  speak 

Spani sh.   Ther ef or e,  t he cour t  concl uded t hat  Longor i a " assumed 

t he r i sk t hat  t he i nf or mant  woul d r eveal  hi s  i ncr i mi nat i ng 

st at ement s t o l aw enf or cement , "  and i n assumi ng t hat  r i sk,  he 
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r el i nqui shed any r easonabl e expect at i on of  pr i vacy i n hi s 

speech.   I d.    

¶33 Longor i a' s r easoni ng appl i es t o t he c i r cumst ances 

her e.   Duchow' s t hr eat s t o har m Jacob,  a per son who coul d not  

per sonal l y r epeat  t he wor ds Duchow sai d,  ar e anal ogous t o 

Longor i a' s i ncr i mi nat i ng st at ement s made i n t he pr esence of  t he 

i nf or mant ,  a per son who coul d not  r epeat  t he st at ement s i n 

Engl i sh t hat  Longor i a had made i n Spani sh.   Duchow' s t hr eat  t o 

har m Jacob,  such as hi s t hr eat  t o s l ap Jacob' s  f ace,  was t he 

t ype of  st at ement  t hat  i s  l i kel y t o be r epor t ed t o ot her s.   

Duchow had no r i ght  t o pr event  Jacob f r om t el l i ng ot her s what  

Duchow sai d or  di d.   And i n hi s own way,  Jacob di d t el l .   He 

t ol d hi s par ent s when he began act i ng i n an aggr essi ve,  angr y 

f ashi on wi t h hi s t oys and hi s dog,  and he t ol d hi s school  

t eacher  when he cr i ed when i t  was t i me f or  hi m t o r i de t he 

school  bus home. 22  See i d.  at  1183.   By t el l i ng Jacob t hat  he 

                                                 
22 Duchow cannot  c i r cumvent  our  concl usi on t hat  hi s t hr eat s 

t o Jacob t hat  he woul d har m hi m wer e l i kel y t o be r epor t ed by 
pr esumi ng t hat  Jacob woul d not  r epor t  t hem t o anyone because 
Jacob i s a ment al l y di sabl ed chi l d wi t h a s i gni f i cant  speech 
i mpai r ment .   St at ement s ar e " knowi ngl y exposed"  even when t he 
speaker  har bor s doubt s about  t he hear er ' s compr ehensi on and 
abi l i t y  t o r epeat  t hem.   Longor i a,  177 F. 3d at  1183.   Longor i a 
hel d t hat  t he def endant  di d not  have a r easonabl e expect at i on of  
pr i vacy i n hi s  st at ement s because he spoke i n Spani sh and 
bel i eved t hat  t he i nf or mant  di d not  under st and Spani sh:  

[ W] e f i nd no pr ecedent  r ecogni z i ng expect at i ons of  
pr i vacy based on a l i s t ener ' s abi l i t y  t o compr ehend a 
f or ei gn l anguage and decl i ne t o f i nd such an 
expect at i on i n t hi s case  .  .  .  .   [ C] ompr ehensi on i s  
a mal l eabl e concept  not  easi l y measur ed by ei t her  t he 
def endant  or  t he cour t .   At t empt i ng t o del i neat e a 
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woul d har m hi m,  Duchow,  l i ke Longor i a,  assumed t he r i sk t hat  hi s 

t hr eat eni ng st at ement s woul d be r eveal ed t o ot her s.  

¶34 Mor eover ,  pr eser vat i on of  a pr i vacy i nt er est  i n 

t hr eat s t o har m t he per son t o whom t he t hr eat  i s made i s not  

what  " f r ee peopl e l egi t i mat el y  may expect . "   Whi t r ock,  161 

Wi s.  2d at  973.   To t he cont r ar y,  t hose t ypes of  t hr eat s t o har m 

ar e pr eci sel y t he t ype of  st at ement s t hat  one woul d r easonabl y 

expect  t o be r epor t ed.  

¶35 St at e v.  I nci ar r ano,  473 So.  2d 1272,  1275 ( Fl a.  

1985) ,  f ur t her  suppor t s our  concl usi on t hat  i ndi v i dual s do not  

r et ai n an expect at i on of  pr i vacy i n t hr eat s t o har m t he per son 

t o whom t he t hr eat  i s made.   I n I nci ar r ano,  t he Fl or i da Supr eme 

Cour t  hel d t hat  a conver sat i on and an ensui ng homi ci de by 

gunshot ,  whi ch wer e t ape- r ecor ded by t he v i ct i m,  di d not  

const i t ut e an " or al  communi cat i on"  under  a st at ut or y def i ni t i on 

near l y i dent i cal  t o Wi sconsi n' s. 23  I d.  at  1275- 76.   The cour t  

concl uded t hat ,  because " I nci ar r ano went  t o t he v i ct i m' s of f i ce 

wi t h i nt ent  t o do hi m har m, "  I nc i ar r ano was a t r espasser  who had 

                                                                                                                                                             
st andar d based on subj ect i ve eval uat i ons of  l i ngui st i c 
capabi l i t i es woul d be unwor kabl e t o say t he l east .   

I d.  

23 At  t he t i me St at e v.  I nci ar r ano,  473 So.  2d 1272 ( Fl a.  
1985) ,  was i ssued,  Fl or i da st at ut es def i ned " or al  communi cat i on"  
as f ol l ows:   " ' Or al  communi cat i on'  means any or al  communi cat i on 
ut t er ed by a per son exhi bi t i ng an expect at i on t hat  such 
communi cat i on i s  not  subj ect  t o i nt er cept i on under  c i r cumst ances 
j ust i f y i ng such expect at i on and does not  mean any publ i c or al  
communi cat i on ut t er ed at  a publ i c meet i ng. "   I d.  at  1275 
( quot i ng Fl a.  St at .  § 934. 02( 2)  ( 1981)  and addi ng emphasi s) .  
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no r easonabl e expect at i on of  pr i vacy i n r egar d t o t he st at ement s 

he made on t he pr emi ses.   I d.  at  1275.    

¶36 Whi l e I nci ar r ano may be i nt er pr et ed t o hol d t hat  an 

i ndi v i dual ' s expect at i on of  pr i vacy hi nges t o some ext ent  on hi s 

or  her  r i ght  t o be on a pr emi ses,  i t  may al so r easonabl y be 

i nt er pr et ed t o hol d t hat  an i ndi v i dual  does not  have a 

r easonabl e expect at i on of  pr i vacy i n st at ement s t hat  evi nce an 

i nt ent  t o har m t he per son t o whom t he st at ement  was made.   

Ei t her  i nt er pr et at i on,  however ,  i s  consi st ent  wi t h t he not i on 

t hat  i ndi v i dual s do not  have a r easonabl e expect at i on of  pr i vacy 

i n st at ement s t o ot her s t hat  ar e l i kel y t o be r epor t ed.   

Accor di ngl y,  t he Fl or i da Supr eme Cour t  concl uded t hat  t he 

r ecor ded conver sat i on di d not  const i t ut e " or al  communi cat i on"  

wi t hi n t he meani ng of  Fl or i da st at ut es.   I d.  at  1275- 76.   St at ed 

ot her wi se,  I nci ar r ano assumed t he r i sk t hat  hi s v i ct i m was 

r ecor di ng t hei r  encount er  f or  r el ay t o pol i ce,  t her eby 

ext i ngui shi ng any r easonabl e expect at i on of  pr i vacy i n what  he 

sai d.   Whi t e,  401 U. S.  at  752- 53.  

¶37 Our  r evi ew of  t he t ot al i t y of  t he c i r cumst ances 

pr esent ed her e l eads us t o concl ude t hat  Duchow had no 

r easonabl e expect at i on i n t he pr i vacy of  hi s t hr eat s and abuse 

of  Jacob on t he school  bus.   The school  bus was publ i c pr oper t y,  

bei ng oper at ed f or  a publ i c pur pose.   The st at ement s Duchow 

seeks t o pr ot ect  wer e t hr eat s di r ect ed at  a chi l d whi l e t he 

chi l d was bei ng t r anspor t ed t o school .   Because Duchow 

t hr eat ened Jacob,  Duchow engaged i n speech t hat  was l i kel y t o be 

r epor t ed.   Duchow assumed t he r i sk of  di scl osur e.   Accor di ngl y,  
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we concl ude t hat  Duchow' s abusi ve speech had no r easonabl e 

expect at i on of  pr i vacy at t endant  t o i t .   Ther ef or e,  hi s t hr eat s  

t o Jacob ar e not  " or al  communi cat i on"  wi t hi n t he meani ng of  Wi s.  

St at .  § 968. 27( 12) .    

¶38 Duchow' s ar gument  t hat  he and Jacob wer e t he onl y 

i ndi v i dual s on t he bus i s of  no consequence.   As t he cour t  i n 

Pl ock expl ai ned,  " Ther e i s not hi ng pr i vat e about  communi cat i ons 

[ t hat ]  t ake pl ace i n [ ]  a [ publ i c]  set t i ng. "   Pl ock,  2007 WL 

4553071,  at  * 3.    

¶39 Duchow' s ar gument s t hat  bus r i der s r ar el y car r y t ape 

r ecor der s i n t hei r  backpacks and t hat  he di d not  speak i n an 

over l y l oud voi ce ar e al so unavai l i ng.   Duchow never  was vest ed 

wi t h excl usi ve cont r ol  of  t he school  bus he dr ove,  whi ch cut s 

agai nst  hi s havi ng any r easonabl e expect at i on of  pr i vacy i n t he 

passenger  ar ea of  t he bus.   I d.  at  * 1.   Mor eover ,  t he pr esence 

of  a r ecor di ng devi ce on a bus i s a mi nor  i nt r usi on on a dr i ver ,  

because soci et y r et ai ns a s i gni f i cant  i nt er est  i n ensur i ng t he 

saf et y of  t hose t r avel i ng on publ i c school  buses.   See Goodwi n,  

2006 WL 839342,  at  * 9.  

¶40 I n sum,  because Duchow' s st at ement s wer e made on a 

publ i c school  bus,  bei ng used f or  t he publ i c pur pose of  

t r anspor t i ng school  chi l dr en;  because t hey wer e t hr eat s t o har m 

Jacob f or  whi ch Duchow assumed t he r i sk t hat  Jacob woul d r epor t ,  

Duchow had no r easonabl e expect at i on of  pr i vacy i n hi s  

st at ement s.   Accor di ngl y,  hi s st at ement s do not  const i t ut e " or al  

communi cat i on"  as def i ned by t he El ect r oni c Sur vei l l ance Cont r ol  
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Law;  and t her ef or e,  t he El ect r oni c Sur vei l l ance Cont r ol  Law 

pr ovi des no basi s f or  suppr essi on.  

I I I .   CONCLUSI ON 

¶41 The di sposi t i ve i ssue i n t hi s appeal  i s  whet her  

Duchow' s t ape- r ecor ded st at ement s wer e " or al  communi cat i on"  as 

def i ned i n Wi s.  St at .  § 968. 27( 12) ,  a par t  of  t he El ect r oni c 

Sur vei l l ance Cont r ol  Law.   We concl ude t hat  t he st at ement s wer e 

not  " or al  communi cat i on"  because Duchow had no r easonabl e 

expect at i on of  pr i vacy i n t he st at ement s.   Because t he 

st at ement s ar e not  " or al  communi cat i on, "  t hey do not  f al l  wi t hi n 

t he scope of  t he El ect r oni c Sur vei l l ance Cont r ol  Law;  and 

t her ef or e,  t he El ect r oni c Sur vei l l ance Cont r ol  Law pr ovi des no 

basi s f or  suppr essi on.   Accor di ngl y,  we r ever se t he deci s i on of  

t he cour t  of  appeal s.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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