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STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl aintiff-Respondent-Petitioner, FI'LED
V. JUN 10, 2008
Bri an Harol d Duchow, David R Schanker

Clerk of Supreme Court

Def endant - Appel | ant - Cross Petitioner.

REVI EW of a decision of the Court of Appeals. Reversed.

11 PATI ENCE DRAKE ROGGENSACK, J. W revi ew an
unpubl i shed court of appeals decision® reversing a circuit
court's? denial of Brian Duchow s (Duchow) notion to suppress
threatening statenments he directed to a disabled child aboard a
public school bus. The <child, Jacob M, surreptitiously
recorded Duchow s statenents wusing a voice-activated tape

recorder that his parents placed in his backpack. The circuit

! State v. Duchow, 2007 W App 162, 303 Ws. 2d 744, 735
N.W2d 192.

2 The Honorable Mchael B. Brennan of M| waukee County
presi ded.
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court concluded that the tape-recorded statenents were not "oral
communi cation" as defined by the Electronic Surveillance Control
Law, Ws. Stat. 88§ 968.27-.33 (2005-06),% and accordingly, the
strictures of the Law did not operate to prevent use of the
st atenents. In contrast, the court of appeals concluded that
the statenents were oral communication and that the oral
communi cation was |awfully intercepted. However, the court of
appeals also concluded that, notwithstanding the statenents'
| awful interception, the statenments could not be admtted at
trial because they were not intercepted in accord with the
"under color of law' requirenment of Ws. Stat. 8§ 968.29(3)(b).
State v. Duchow, 2007 W App 162, 4942, 303 Ws. 2d 744, 735

N. W2d 192.

12 The dispositive issue in this appeal 1is whether
Duchow s tape-recorded statenents were "oral conmunication” as
defined in Ws. Stat. 8 968.27(12), a part of the Electronic
Surveillance Control Law. W conclude that the statenents were
not "oral communication" because Duchow had no reasonable
expectation of privacy in the statenents. Because the

statenents are not "oral conmunication,” they do not fall wthin
the scope of +the Electronic Surveillance Control Law, and

therefore, the Electronic Surveillance Control Law provides no

S Al further references to the Wsconsin Statutes are to
t he 2005-06 version, unless otherw se noted.
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basis for suppression.* Accordingly, we reverse the decision of
the court of appeals.
| . BACKGROUND

13 Duchow, a former public school bus driver,?®

was charged
in a crimnal conplaint with one count of physical abuse of a
child, contrary to Ws. Stat. 8§ 948.03(2)(b), and one count of
di sorderly conduct, contrary to Ws. Stat. 8§ 947.01, as a result
of his alleged statenents and acts while driving Jacob M to and
fromschool on April 29, 2003.

14 Jacob, who suffers from Downs Syndronme and Attention
Deficit Disorder, was nine years old at the tine the conplaint
was fil ed. Each norning, he was the first child to board the
school bus driven by Duchow.

15 In the spring of 2003, Jacob's parents becane
concerned about recent adverse changes in Jacob's behavior.
Jacob had allegedly spit at Duchow. ® In addition, Jacob's
parents had observed him punch his toys, "kick at" the famly

dog and resist boarding the school bus in the norning.

Mor eover, Jacob's teacher relayed to his parents that Jacob had

W do not address whether the Electronic Surveillance
Control Law permts vicarious consent by a parent or whether the
statenents were recorded "under color of |aw "

> buchow s enpl oyer suspended him from duty after the State
filed the conplaint against him The circuit court judge
subsequently ordered that, while the case is pending, Duchow is
prohi bited fromdriving any bus with chil dren aboard.

® buchow had filed witten conplaints that Jacob had spit at
hi m during bus ri des.



No. 2005AP2175- CR

cried at school when it was tinme for himto board the bus to go
home. Previously, Jacob had not exhibited such behavi or.

16 Jacob's parents suspected sonething was am ss on the
school bus. They feared Jacob's bus driver, whom they knew was
Duchow, mght be verbally or physically abusing him As a
result of their concern, Jacob's parents placed a voice-
activated recorder in Jacob's backpack before he boarded the
school bus on April 29, 2003. Jacob's parents listened to the
tape when Jacob returned honme from school that day. The tape

recorded Duchow making the follow ng statenents to Jacob

e "Stop before |I beat the living hell out of you."

"You' d better get your damm |egs in now."

"Do | have to tape your nouth shut because you know I
will."

"Do you want anot her one of these?"

"I"mgonna slap the hell out of you."

"Do you want me to cone back there and snmack you?"
The sound of what Jacob's parents believed to be a slap was al so
recor ded.

17 Jacob's parents played the tape before a M| waukee
Police Oficer, who investigated the nmatter. The officer
visited Duchow s hone and conducted brief interviews with him on
three occasions. According to the conplaint, during these
interviews, Duchow admtted that he had threatened Jacob
Duchow described the threats he had nmade as threatening to have

Jacob renoved from the bus, threatening to slap Jacob, and
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threatening to tape Jacob's nouth shut. Duchow further admtted
that on April 29, 2003 he slapped Jacob twice in the face wth
an open hand.

18 After the State filed the information against Duchow,
Duchow noved to suppress the contents of the tape recording on
grounds that the recording was nmde in violation of the
Electronic Surveillance Control Law. The circuit court
initially granted Duchows notion to suppress, but |ater
reversed that decision when it revisited the issue as a result
of the State's notion for reconsideration. On reconsi deration
the ~circuit court concl uded that Duchow s tape-recorded
statenents were not "oral conmunication”™ within the neaning of
the Electronic Surveillance Control Law, and therefore, it held
agai nst Duchow.

19 Duchow pled guilty to physical abuse of a child and
the State dism ssed the disorderly conduct charge. Judgnent was
entered convi cting Duchow of physical abuse of a child.

110 Duchow appeal ed, and the court of appeals reversed the
circuit court's order denying Duchow s notion to suppress his
t ape-recorded statenents. The court of appeals concluded that
the statenments had been lawfully intercepted, but they could not
be admtted at trial because they were not intercepted "under
color of law' as Ws. Stat. 8 968.29(3)(b) requires. Duchow,
303 Ws. 2d 744, Y42. The State petitioned for review, which we

gr ant ed.
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['1. DI SCUSSI ON
A Standard of Review
11 This <case requires us to interpret and to apply
portions of the Electronic Surveillance Control Law. W review
guesti ons of statutory interpretation and application
i ndependently, but benefiting fromthe decisions of the court of

appeals and the circuit court. Marder v. Bd. of Regents of the

Univ. of Ws. Sys., 2005 W 159, 119, 286 Ws. 2d 252, 706

N. W2d 110.
B. Oral Conmmuni cati on

1. Wsconsin Stat. 8 968.27(12)

12 Resolution of the question of whether Duchow s tape-
recorded statenments constitute "oral conmunication” under the
facts of this case requires us to interpret and to apply Ws.

Stat. § 968.27(12), a provision of the Electronic Surveillance

Control Law. "[S]tatutory interpretation 'begins wth the
| anguage of the statute. If the neaning of the statute is
plain, we ordinarily stop the inquiry.'"™ State ex rel. Kalal wv.

Crcuit Court for Dane County, 2004 W 58, 9145, 271 Ws. 2d 633,

681 N.W2d 110 (quoting Seider v. O Connell, 2000 W 76, 143,

236 Ws. 2d 211, 612 N.W2d 659). If the words of the statute
exhibit a "plain, clear statutory neaning,"” wthout anbiguity,
the statute is applied according to the plain neaning of the

statutory terns. Id., 746 (quoting Bruno v. M| waukee County,

2003 W 28, 120, 260 Ws. 2d 633, 660 N.W2d 656). However, if
a statute is "capable of being understood by reasonably well-
informed persons in two or nore senses[,]" then the statute is

6
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anbi guous, and we nmay consult extrinsic sources to discern its
meaning. |d., at Y47-48, 50.
113 We begin our discussion with the plain |anguage of

Ws. Stat. 8§ 968.27(12), which defines "oral communication":

"Oral communi cation” neans any oral comrunication
uttered by a person exhibiting an expectation that the
communication is not subject to interception under
circunstances justifying that expectation. "Oral
comuni cati on” does not include any electronic
communi cat i on.

W note that the statute does not include every oral statenent,
but rather, it is restricted to those nmade in certain
ci rcunst ances.

114 The parties offer conpeting interpretations of Ws.
Stat. 8§ 968.27(12). On the one hand, Duchow argues that an
"oral communication" is a statenent uttered under circunstances
in which the speaker has a reasonable expectation that the

statenment will not be intercepted. On the other hand, the State

argues that an "oral communication” is a statenent uttered under

circunstances in which the speaker has a reasonabl e expectation

of privacy. In the context of the Electronic Surveillance
Control Law, which limts the interception and use of oral
st at enent s, Duchow s interpretation and t he State's
interpretation are both reasonable. When conparing wre

communi cation wth alleged oral comunication, wthout the
conpeting interpretation asserted by Duchow, we have enployed
the State's interpretation that an oral conmmunication is one
made wunder circunstances in which the speaker maintains a

reasonabl e expectation of privacy. State v. Smth, 149

7
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Ws. 2d 89, 95 n.4, 438 N.W2d 571 (1989). Yet, from the face
of the statute, one could reasonably argue that it is unclear
whether the legislature intended to codify the "reasonable-
expect ation-of -privacy" test. The statute's anmbiguity in this
respect permts us to consult extrinsic sources. Kalal , 271
Ws. 2d 633, 1147-48.

15 Extrinsic sources include legislative history. Id.
The drafting records of the Electronic Surveillance Control Law
state that the law "represents Wsconsin inplenentation of the
el ectronic surveillance portion of [Title I111]," the Qmibus

Crime Control and Safe Streets Act of 1968.7 Drafting File for

ch. 427, Laws of 1969, Analysis by the Legislative Reference

Bureau of 1969 A B. 860, Legislative Reference Bureau, Madison,
W s. Al though the legislative history of the Electronic
Surveillance Control Law is silent on whether the definition of
"oral communication” was neant to incorporate the speaker's
"reasonabl e expectation of privacy," the legislative history of

Title 11l provides guidance. State v. House, 2007 W 79, 114,

302 Ws. 2d 1, 734 NW2d 140 (stating that because the
El ectronic Surveillance Control Law is "patterned after Title
I11[, our] interpretation . . . benefits from the Ilegislative
history and intent of Title 111"). Qur interpretation is
assisted as well by the federal decisions that have considered

Title 111. State v. Glnore, 201 Ws. 2d 820, 830, 549 N W2d

" The federal count er part of W sconsin's El ectronic
Surveillance Control Lawis found in 18 U.S.C. § 2510 et seq.



No. 2005AP2175- CR

401 (1996) (recognizing that in interpreting the El ectronic
Surveillance Control Law, we nmay |look to federal decisions

interpreting Title I11).

116 The legislative history of Title I1l indicates that
Congress intended the definition of "oral conmmunication” in
Title 111, which reads nearly identically to the definition

8 to

contained in the Electronic Surveillance Control Law,
incorporate the ‘"reasonable expectation of privacy test"

introduced in Katz v. United States, 389 U S 347 (1967).

S. Rep. No. 90-1097 (1968), reprinted in 1968 U S.C.C A N 2112,

2113, 2153, 2178 ("Title I1l was drafted to . . . conform wth

Katz . . . .").° Accordingly, nearly all of the federal circuit

courts t hat have consi dered t he definition of "oral
communi cation” in Title |1l have concluded that it requires the
speaker to have a reasonable, as well as a subjective,

expectation of privacy. Kee v. Cty of Rowlett, Texas, 247 F.3d

206, 211 n.8 (5th Cr. 2001) (citing id.); United States v.

Longoria, 177 F.3d 1179, 1181 (10th Gr. 1999) (citing same); In
re John Doe Trader Nunmber One, 894 F.2d 240, 242 (7th G r. 1990)

8 Title 111 defines "oral communi cation” as follows:
"*IJral comunication" neans any oral conmunication uttered by
a person exhibiting an expectation that such conmunication is
not subject to interception under circunstances justifying such
expectation, but such term does not include any electronic
communi cation[.]" 18 U.S.C. § 2510(2).

® Specifically, the legislative history states that the

definition of oral conmuni cation "is intended to reflect
existing law," and then cites Katz v. United States, 389 U S
347 (1967). S. Rep. No. 90-1097 (1968), reprinted in 1968

US CCAN 2112, 2178.
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(citing sane); United States v. Mlintyre, 582 F.2d 1221, 1223

(9th Cr. 1978) (citing sane).

17 Indeed, it appears that only the Sixth,'° Ei ghth'' and
El eventh'?> Circuits have interpreted "oral conmunication” in
Title 11l as Duchow urges us to define it, i.e., that the
speaker have nerely a reasonable expectation of non-
i nterception. However, nore recently, the Ei ghth and Eleventh
Crcuits have nodified their views. For exanple, although the
Eighth and Eleventh Circuits once defined "oral comunication”
as involving a reasonable expectation of non-interception in

Angel v. Wllians, 12 F.3d 786, 789-90 (8th Gr. 1993) and in

Wal ker v. Darby, 911 F.2d 1573, 1579 (11th Cr. 1990),

respectively, those circuits have nore recently eschewed the
"reasonabl e- expectati on-of -non-interception"” standard in favor
t he "reasonabl e-expectation-of-privacy" standard that a majority

of the federal circuit courts enploy. United States v. Peoples,

250 F.3d 630 (8th Cr. 2001); United States v. MKinnon, 985

F.2d 525 (11th Gir. 1993). 1%

10 Boddie v. Am Broad. Cos., 731 F.2d 333, 339 (6th Gr.
1984) .

1 Angel v. Wllians, 12 F.3d 786, 789-90 (8th Cir. 1993).

12 wal ker v. Darby, 911 F.2d 1573, 1579 (11th G r. 1990).

13 Neither United States v. Peoples, 250 F.3d 630 (8th Cir.
2001) nor United States v. MKinnon, 985 F.2d 525 (11th Gr.
1993) explains the shift in analysis or the difference between
t he two standards.

10
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118 Wt enployed reasoning from federal decisions in the
past in interpreting the Electronic Surveillance Control Law.
In Smith, 149 Ws. 2d at 95 n.4, we relied on federal law in
deciding that the term "oral communication,” in Ws. Stat.
8 968.27(12) is to be understood as applying to those statenents
made only under circunstances in which the speaker has a
reasonabl e expectation of privacy (concluding that § 968.27(12)
is a "particularized statutory codification of the [F]ourth
[ Al mendnment right.").* In Smth, we held that the communication

at issue, a cordless tel ephone conversation, did not constitute

4 Later in State v. Smith, 149 Ws. 2d 89, 438 N.w2d 571
(1989), we explained that in order to protect a telephone
conversation from interception, the expectation of privacy in
the conversation nust be reasonable under the Fourth Amendnent
standards set out in Katz. Smth, 149 Ws. 2d at 104. Kat z
held that comrunications receive Fourth Amendnent protection
when the speaker has an expectation of privacy that society is
willing to recognize as reasonable. Katz, 389 U S at 361
(Harlan, J., concurring).

W rely on Katz as authority for our decisions relating to

Wsconsin law. In Katz, the United States Suprene Court applied
the protections of the Fourth Anendnent to intercepted
conmuni cat i ons. Katz, 389 U S. at 361. Because the Fourth
Amendnent and the Wsconsin Constitution's anal ogous provision,
Article | 8§ 11, contain nearly identical |anguage (see infra,
notes 16 and 17), we generally interpret Article |I 8 11 of the
state constitution in accord wth the Suprene Court's
interpretation of the Fourth Anmendnent. See, e.g., State v.

Guzman, 166 Ws. 2d 577, 586-87, 480 N . W2d 446 (1992) ("W have
consistently and routinely conformed the law of search and
sei zure under the Wsconsin Constitution to the |aw devel oped by
the United States Supreme Court under the Fourth Amendnent.").
W also did so in Smith, citing the reasoning in Katz as support
for our decision that an expectation of privacy nust be
reasonable in order to receive protection under the Wsconsin
Constitution. Smth, 149 Ws. 2d at 95 n. 4.

11
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an "oral communi cati on” as defined by the Electronic
Surveillance Control Law because "objectively there could be no
reasonabl e expectation of privacy" in the speech. Id. at 105
(enphasi s added).

119 The legislative history of the Electronic Surveillance
Control Law expressly states that the legislature intended the
Electronic Surveillance Control Law to effect the state
"inplenmentation" of Title 11I1. The Electronic Surveill ance
Control Law and Title 11l define "oral communication” using
nearly identical |anguage, which Congress intended to "reflect”

the law as set out in Katz. Kat z explained the "reasonabl e-

expect ation-of -privacy" standard. W also explained in Smth

that the Electronic Surveillance Control Law incorporated the
Katz standard of reasonableness into the definition of "oral
conmuni cation. " Smith, 149 Ws. 2d at 95 n.4. Furt her nore,
Smith is consistent with six out of seven federal circuit courts
t hat have addressed the neaning of "oral comrunication” in Title
L1l Accordingly, we follow the overwhel m ng abundance of
federal case law that interprets "oral comunication” to
i ncorporate a reasonabl e expectation of privacy, and we concl ude
that, in enacting Ws. Stat. § 968.27(12), the legislature did
i ncorporate a reasonabl e expectation of privacy into the neaning
of "oral communication.”

2. Reasonabl e expectation of privacy

20 An individual has a reasonabl e expectation of privacy
when he or she has both (1) an actual subjective expectation of
privacy in the speech, and (2) a subjective expectation that is

12
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one that society is willing to recognize as reasonable. State
v. Bruski, 2007 W 25, 923, 299 Ws. 2d 177, 727 N.wW2d 503;
accord Bond v. United States, 529 U S. 334 (2000); Smth v.

Maryl and, 442 U.S. 735, 740 (1979); Katz, 389 U S at 361
(Harlan, J., concurring). Because the parties agree that Duchow
has exhibited a subjective expectation of privacy in his speech
to Jacob, we focus on whether Duchow s expectation is one
society is willing to recogni ze as reasonabl e.

21 This second conponent reflects that protections from
unr easonabl e searches and seizures, as described in the Fourth
Anmendrment of the federal constitution® as well as Article 1,
§ 11 of the state constitution,'® nust be determ ned by reference
to the "'scope of privacy that a free people legitimtely my

expect."'" State v. Wiitrock, 161 Ws. 2d 960, 973, 468 N w2ad

696 (1991) (quoting Rakas v. Illinois, 439 US. 128, 151

15 The Fourth Amendment of the U.S. Constitution provides:

The right of the people to be secure in their

per sons, houses, papers, and ef fects, agai nst
unreasonabl e searches and seizures, shall not be
violated, and no Warrants shall issue, but upon

probabl e cause, supported by Cath or affirmation, and
particularly describing the place to be searched, and
t he persons or things to be seized.

18 Article I, § 11 of the Wsconsin Constitution provides:

The right of the people to be secure in their

per sons, houses, papers, and effects agai nst
unreasonable searches and seizures shall not be
viol ated; and no warrant shall issue but upon probable
cause, supported by oath or af firmation, and

particularly describing the place to be searched and
t he persons or things to be seized.

13
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(1978)) . "A reasonable expectation is one [that] S
constitutionally "justifiable."" Id. at 974 (citation omtted).
No single factor is determnative in resolving whether one has a
reasonabl e expectation of privacy; rather, we investigate the
totality of the circunmstances to resolve the question. Id. at
973-74.

22 Recognizing that the law requires an exam nation of
the totality of the circunstances in determ ning whether an
i ndi vidual has a reasonabl e expectation of privacy, courts have
identified a non-exclusive list of factors to discern whether an
individual's expectation of privacy in his or her oral
statenents is objectively reasonable. The factors include the
fol | ow ng: (1) the volunme of the statenents; (2) the proximty
of other individuals to the speaker, or the potential for others
to overhear the speaker; (3) the potenti al for t he
communi cations to be reported;! (4) the actions taken by the
speaker to ensure his or her privacy; (5) the need to enploy

technol ogi cal enhancenents for one to hear the speaker's

17 See United States v. Wite, 401 U S. 745, 751 (1971)
(concluding that the speaker assunes the risk that the hearer
will relay his statenents when there is reason to relay then;
United States v. Longoria, 177 F.3d 1179, 1183 (10th G r. 1999)
(quoting Hoffa v. United States, 385 U S 293, 302 (1966)
("[T] he Fourth Amendnent offers no protection for 'a wongdoer's
m spl aced belief that a person to whom he voluntarily confides
his wongdoing will not reveal it."").

14
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statenents; and (6) the place or location where the statenents

are made.® See, e.g., Kee, 247 F.3d at 213-15.

123 Duchow advances five argunents to support hi s
contention that his subjective expectation that his statenents
would not be revealed is objectively reasonable. First, he
asserts that it is uncomon for school bus riders to carry a
tape recorder in their backpacks. Second, Duchow points out
that he and Jacob were the only individuals on the bus. Third,
Duchow made the statenents in an enclosed vehicle, rather than
in a public place. Fourth, Duchow clainms that the volune at

which he delivered the statenments was sufficiently low that a

8 W forgo applying the factors we nobst recently cited in
State v. Bruski, 2007 W 25, 299 Ws. 2d 177, 727 N.W2d 503,
for determ ning whether an individual's expectation of privacy
i s reasonabl e. W do so because the Bruski factors apply to
assertions of a privacy interest that were taken from the
context of an expectation of privacy in real property. State v.
Fillyaw, 104 Ws. 2d 700, 711-12 n.6, 312 N Ww2d 795 (1981).
Bruski then applied them to personal property, i.e., a vehicle
in which Bruski had no property interest and in which he took no
precautions to protect his privacy. Bruski, 299 Ws. 2d 177,
1927-28. Accordingly, the Bruski factors are less helpful in
cases such as this one where the assertion of a privacy interest
is made in connection with oral statenents. For exanple, the
factors we listed in Bruski are the follow ng: (1) whether the
i ndi vidual had a property interest in the prem ses; (2) whether
the individual was lawfully on the prem ses; (3) whether the
i ndi vidual had conplete domnion or control over the prem ses
and therefore retained the right to exclude others; (4) whether
the individual took precautions ordinarily taken by one seeking
privacy; (5) whether the property was put to private use; and
(6) whether the claim of privacy is consistent with historical
notions of privacy. Id., 924. Wiile these factors may be
instructive, we conclude that their focus on criteria relating
to property renders them not directly applicable in evaluating
whet her an individual has an expectation of privacy in oral
st at enment s.

15
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third party outside of the bus could not overhear them
Finally, he argues that this court's acceptance of the State's
contention that there is no reasonable expectation of privacy in
statenents nmade to a victim during a crine would be tantanount
to a ruling that all intercepted conmunications during the
comm ssion of a crime may be recorded w thout conpliance wth
the Electronic Surveillance Control Law. We concl ude that
Duchow s argunents are discordant with what society is wlling
to recogni ze as reasonabl e.

24 In so concluding, we apply certain factors anong those

listed above. The factors we have selected are neither an
exclusive, nor a mandatory, |ist. The relevant factors wll
vary, depending on the facts each case presents. Here, we

conclude that the place or location where the statenents were
made and the potential for the statements to be reported are the

most significant factors.?®

9 1n identifying these two factors as nost relevant, we do
not dimnish the inportance of the remaining factors in other
cont ext s. However, they are of less relative inportance under
the facts presented here. Nonet hel ess, many of these factors
cut agai nst Duchow.

First, the volunme of Duchow s statenents is relatively |ess
i nportant because Duchow and Jacob were the only individuals on
the school bus when Duchow nade the statenents at issue.
Al though there is no evidence that others were present to
over hear Duchow s statenents, Duchow nmay fairly be said to have
shouted at Jacob.

Second, the record does not indicate that Duchow took any
specific nmeasures to ensure that his statenents renained
private.

16
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125 W begin by considering the place where Duchow spoke
Duchow and Jacob were on a public school bus being operated to
transport children to school. Duchow was an enpl oyee of the
school district and Jacob was a grade school pupil. Courts have
held that an individual-enployee' s expectation of privacy is
di m nished in places that the individual shares with others, as
conpared with places retained for his or her exclusive use.

Plock v. Bd. of Educ. of Freeport Sch. Dist. No. 145, No.

07 C 50060, 2007 W. 4553071 (N.D. Ill. Dec. 18, 2007);?° see
al so, State v. Mlellan, 744 A 2d 611 (N.H 1999) (holding that

school janitor did not have a reasonable expectation of privacy
in public school classroom as it was open to students and staff

and was not his "personal space").

Finally, although an electronic device recorded Duchow s
st atenents, not hi ng in the record I ndi cat es t hat any
"technol ogi cal enhancenents" were needed to do so.

20 plock v. Bd. of Educ. of Freeport Sch. Dist. No. 145, No.

07 C 50060, 2007 W 4553071 (N.D. IIl. Dec. 18, 2007), is an
unpubl i shed opinion from the United States District Court for
the Northern District of IIllinois. That court adheres to the

Federal Rules of Appellate Procedure, permtting citation to
unpubl i shed opinions. Fed. R App. P. 32.1

Federal Rules of Appellate Procedure 32.1 provides in
rel evant part:

(a) Ctation Permtted. A court may not prohibit or
restrict the citation of federal judicial opinions, orders,
judgnents, or other witten dispositions that have been:

(1) desi gnat ed as "unpubl i shed, " " not for
publication,” "non-precedential," "not precedent,” or the
i ke; and

(ii) issued on or after January 1, 2007.

17
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126 In Plock, a group of teachers filed suit against their
school district after the district proposed installing audio and
video recording equipnment in classroons as a result of
allegations that students were being abused. Pl ock, 2007 W
4553071, at *1. The court held that the teachers did not have a
reasonabl e expectation of privacy in their classroons. Id. at

*3. It reasoned as foll ows:

A classroom in a public school is not the private
property of any teacher. A classroom is a public
space in which governnment enployees comunicate wth
menbers of the public. There is nothing private about
communi cations which take place in such a setting.
Any expectations of privacy concerning communications
taking place in . . . classroons such as those subject
to the proposed audio nonitoring in this case are
i nherently unreasonable and beyond the protection of
t he Fourth Amendnent.

127 School bus drivers endure a simlarly dimnished
expectation of privacy inside the school buses they operate.

Goodwin v. Myer, No. 3:CV-05-781, 2006 W 839342 (MD. Pa.

Mar. 29, 2006).%' In Goodwin, a school bus driver sued various
school district officials, claimng that the installation of a

video canmera on his school bus invaded his privacy. ld. at *1-

2l Goodwin v. Myer, No. 3:CV-05-781, 2006 W. 839342 (MD.
Pa. Mar. 29, 2006), is an unpublished opinion of the United
States District Court for the Mddle District of Pennsylvania.
The court rules for that district had not prohibited citation to
unpubl i shed opinions issued prior to January 1, 2007. The court
now adheres to Federal Rule of Appellate Procedure 32.1, which
prohibits the United States Court of Appeals for the Sixth
Circuit from forbidding citation to unpublished opinions issued
on or after January 1, 2007. Fed. R App. P. 32.1.
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2. The court held that the presence of a video canera did not
violate the bus driver's reasonable expectation of privacy. |1d.
at *9. In so holding, the court reasoned that society, as well
as the government, retains an interest in ensuring that the
children and the bus driver alike are protected from "m sdeeds"
agai nst each other. Id. In addition, the canera presented a
m nor intrusion because a school bus is not a private space;
rather, it is a "public conveyance" in which the bus driver is
"surrounded by others and in view of the public through the
bus's w ndows." |d.

128 We are persuaded by the reasoning of Plock and
Goodwi n: (1) The bus Duchow operated was not his personal
space; nor did it becone his personal property because he
operated it; (2) the bus was being operated to convey public
school students when the statenents were nmade; (3) Jacob was a
public school student; and (4) the bus had w ndows through which
Duchow and Jacob coul d be seen.

129 The totality of the circunstances here includes nore
than a public place; it also includes statenents that are |ikely
to be reported because they are threats to injure the person to
whom t he stat enent was nade.

30 A person's reasonable expectation of privacy is
conprom sed when he or she know ngly exposes statenents to
others, rather than Kkeeping them to hinmself or herself.
Longoria, 177 F.3d at 1182 (citing Katz, 389 US at 361
(Harlan, J., concurring)). Moreover, a subjective expectation
of privacy is not reasonable when the words spoken are ones the
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hearer is likely to report, such as threats to injure the person

to whom the statenent was nmade. Id. at 1183; see also, United

States v. Wite, 401 U S. 745, 752 (1971) ("lnescapably, one

contenplating illegal activities nust realize and risk that his
conpani ons may be reporting to the police.")

31 In Longoria, federal agents sought to thwart a drug
smuggl i ng operation by outfitting a tire shop, from which drugs
were allegedly transported, with audio and video surveillance
equi pnment . Longoria, 177 F.3d at 1181. The tire shop's owner
acted as the governnent's informant, and he saw to it that
Longoria's statenents were recorded. Id. Based on the
recordi ngs, Longoria was indicted on nultiple drug counts. 1d.

132 The Tenth Circuit upheld the district court's denial
of Longoria's notion to suppress. Id. at 1182. It concl uded
that Longoria had no reasonable expectation of privacy in his
conversati ons. It reasoned that Longoria voluntarily entered
the tire shop and "knowingly made incrimnating statenents in
the informant's presence"” because he assuned the informant could
not understand Spanish, the |anguage in which he was speaking.
Ild. at 1183. The court concluded that Longoria had "no
reasonabl e expectation that the person in whose presence he
conduct [ ed] conversations [would] not reveal those conversations
to others[,]" sinply because the informant did not speak
Spani sh. Therefore, the court concluded that Longoria "assuned
the risk that the informant would reveal his incrimnating

statenents to |law enforcenent,” and in assumng that risk, he
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relinquished any reasonable expectation of privacy in his
speech. 1d.

33 Longoria's reasoning applies to the circunstances
her e. Duchow s threats to harm Jacob, a person who could not
personally repeat the words Duchow said, are analogous to
Longoria's incrimnating statenents nmade in the presence of the
informant, a person who could not repeat the statenents in
English that Longoria had nmade in Spanish. Duchow s threat to
harm Jacob, such as his threat to slap Jacob's face, was the
type of statenent that is likely to be reported to others.
Duchow had no right to prevent Jacob from telling others what
Duchow said or did. And in his own way, Jacob did tell. He
told his parents when he began acting in an aggressive, angry
fashion with his toys and his dog, and he told his schoo
teacher when he cried when it was tine for him to ride the

school bus home.? See id. at 1183. By telling Jacob that he

22 puchow cannot circumvent our conclusion that his threats
to Jacob that he would harm him were likely to be reported by
presum ng that Jacob would not report them to anyone because
Jacob is a nentally disabled child with a significant speech
i mpai r ment . Statenents are "know ngly exposed” even when the
speaker harbors doubts about the hearer's conprehension and
ability to repeat them Longoria, 177 F.3d at 1183. Longori a
held that the defendant did not have a reasonabl e expectation of
privacy in his statenents because he spoke in Spanish and
believed that the informant did not understand Spani sh:

[We find no precedent recognizing expectations of
privacy based on a listener's ability to conprehend a

foreign language and decline to find such an
expectation in this case . . . . [ C] onprehension is
a nmalleable concept not easily measured by either the
defendant or the court. Attenpting to delineate a
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woul d harm him Duchow, |ike Longoria, assunmed the risk that his
t hreateni ng statenents woul d be reveal ed to others.

134 Moreover, preservation of a privacy interest in
threats to harm the person to whom the threat is nmade is not
what "free people legitimtely my expect."” Wi trock, 161
Ws. 2d at 973. To the contrary, those types of threats to harm
are precisely the type of statements that one would reasonably
expect to be reported.

135 State v. Inciarrano, 473 So. 2d 1272, 1275 (Fl a.

1985), further supports our conclusion that individuals do not
retain an expectation of privacy in threats to harm the person

to whom the threat is nade. In Inciarrano, the Florida Suprene

Court held that a conversation and an ensuing homcide by
gunshot, which were tape-recorded by the victim did not
constitute an "oral conmunication” under a statutory definition
nearly identical to Wsconsin's.®® 1d. at 1275-76. The court
concl uded that, because "Inciarrano went to the victinms office

wth intent to do himharm" Inciarrano was a trespasser who had

standard based on subjective evaluations of |inguistic
capabilities would be unworkable to say the |east.

| d.

22 At the time State v. Inciarrano, 473 So. 2d 1272 (Fla
1985), was issued, Florida statutes defined "oral comrunication”
as follows: "'Oral communication' nmeans any oral communication
uttered by a person exhibiting an expectation that such
comuni cation is not subject to interception under circunstances
justifying such expectation and does not nean any public oral
communi cation uttered at a public neeting.” Id. at 1275
(quoting Fla. Stat. 8 934.02(2) (1981) and addi ng enphasi s).
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no reasonabl e expectation of privacy in regard to the statenents
he made on the premses. |d. at 1275.

136 Wiile Inciarrano may be interpreted to hold that an
i ndi vi dual 's expectation of privacy hinges to sone extent on his
or her right to be on a premses, it nmay also reasonably be
interpreted to hold that an individual does not have a
reasonabl e expectation of privacy in statenments that evince an
intent to harm the person to whom the statenment was nade.
Either interpretation, however, is consistent with the notion
that individuals do not have a reasonabl e expectation of privacy
in statenents to others that are likely to be reported.
Accordingly, the Florida Suprene Court concluded that the
recorded conversation did not constitute "oral conmunication”
within the neaning of Florida statutes. |1d. at 1275-76. Stated
otherw se, Inciarrano assuned the risk that his victim was
recording their encounter for relay to police, t her eby
extingui shing any reasonable expectation of privacy in what he
said. Wite, 401 U S at 752-53.

137 Qur review of the totality of the circunstances
presented here leads us to conclude that Duchow had no
reasonabl e expectation in the privacy of his threats and abuse
of Jacob on the school bus. The school bus was public property,
being operated for a public purpose. The statenents Duchow
seeks to protect were threats directed at a child while the
child was being transported to school. Because Duchow
t hr eat ened Jacob, Duchow engaged in speech that was likely to be
reported. Duchow assuned the risk of disclosure. Accordingly,
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we conclude that Duchow s abusive speech had no reasonable
expectation of privacy attendant to it. Therefore, his threats
to Jacob are not "oral comunication” within the nmeaning of Ws.
Stat. § 968.27(12).

138 Duchow s argunent that he and Jacob were the only
individuals on the bus is of no consequence. As the court in
Pl ock expl ained, "There is nothing private about communications
[that] take place in [] a [public] setting.” Pl ock, 2007 W
4553071, at *3.

139 Duchow s argunents that bus riders rarely carry tape
recorders in their backpacks and that he did not speak in an
overly loud voice are also unavailing. Duchow never was vested
wi th exclusive control of the school bus he drove, which cuts
agai nst his having any reasonable expectation of privacy in the
passenger area of the bus. Id. at *1. Mor eover, the presence
of a recording device on a bus is a mnor intrusion on a driver,
because society retains a significant interest in ensuring the

safety of those traveling on public school buses. See (Goodwi n,

2006 W. 839342, at *09.

140 In sum Dbecause Duchow s statenents were nade on a
public school bus, being used for the public purpose of
transporting school children; because they were threats to harm
Jacob for which Duchow assuned the risk that Jacob woul d report,
Duchow had no reasonable expectation of privacy in his
statenents. Accordingly, his statenents do not constitute "ora

communi cation" as defined by the Electronic Surveillance Contro
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Law, and therefore, the Electronic Surveillance Control Law
provi des no basis for suppression.
1. CONCLUSI ON

41 The dispositive issue in this appeal 1is whether
Duchow s tape-recorded statenents were "oral conmmunication” as
defined in Ws. Stat. 8 968.27(12), a part of the Electronic
Surveillance Control Law. W conclude that the statenents were
not "oral communication" because Duchow had no reasonable
expectation of privacy in the statenents. Because the
statenents are not "oral conmunication,” they do not fall wthin
the scope of +the Electronic Surveillance Control Law, and
therefore, the Electronic Surveillance Control Law provides no
basis for suppression. Accordingly, we reverse the decision of
the court of appeals.

By the Court.—Fhe decision of the court of appeals is

rever sed.
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