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No. 2005AP2752
(L.C. No. 2004TP544)

STATE OF W SCONSI N ) I N SUPREME COURT

In re the termnation of parental rights to
Torrance P., Jr., a person under the age of 18:

State of W sconsin, FI LED
Petitioner-Respondent-Petitioner, DEC 13. 2006

V.
Cornelia G dark

Clerk of Supreme Court
Shirley E.,

Respondent - Appel | ant .

REVI EW of a decision of the Court of Appeals. Affirned.

11 SH RLEY S. ABRAHAMSON, C. J. This is a review of a
publ i shed decision of the court of appeals vacating an order of
the circuit court for MIwaukee County, Dennis R C npl, Judge,

and remanding the cause for further proceedings.® The circuit

I State v. Shirley E., 2006 W App 55, 290 Ws. 2d 193, 711
N. W 2d 690.
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court's order termnated Shirley E.'s parental rights to her
bi ol ogi cal son, Torrance P., Jr.

12 This case presents the issue of whether a circuit
court may deny a parent in a termnation of parental rights
proceeding the statutory right to counsel when the parent has
appeared in the proceeding but failed to personally attend a
hearing in contravention of a court order and is found in
default as a sanction for disobeying the court order.

13 W affirm the decision of the court of appeals
vacating the circuit court's order termnating Shirley E 's
parental rights and remanding the cause to the circuit court.
W hold that the circuit court erred in finding Shirley E. in
default before conducting an evidentiary hearing to determ ne
whet her there was clear and convincing evidence that the grounds
for termnation existed. Accordingly, the circuit court erred
in dismssing Shirley E 's counsel at the fact-finding phase.
We further hold that Shirley E. had a statutory right to counsel
at the dispositional phase of the termi nation of parental rights
proceedi ng, even when the circuit court found her in default as
a sanction for her failure to obey the court order to appear
personally at the fact-finding phase. The circuit court's error
in denying Shirley E. the right to counsel in both the fact-
finding and dispositional phases of the term nation of parental
rights proceeding is prejudicial error.

I

14 The record provides an account of the life of Torrance

P., Jr., who was born on March 22, 1999 with cocaine in his
2
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system to parents who, during his life, were frequently in
trouble with the law and were incarcerated at various tines

During the first five years of his life, Torrance P., Jr. was
shuttled between relatives, neighbors, and foster care in at
|l east three different states. He witnessed his parents abuse
each other verbally and physically.

15 This review does not require us to determne the
merits of the circuit court's order termnating Shirley E.'s
parental rights, and thus we wll not recount the chronol ogy of
events upon which the petition for termnation is based. The
brief facts we state, however, are enough to denonstrate what a
sad story this case presents.

16 This opinion focuses on the procedural aspects of the
circuit court's order termnating Shirley E.'s parental rights
to Torrance P., Jr. Had the ~circuit court followed the
procedures set forth in the statutes and our case law and
allowed Shirley E 's counsel to participate in both phases of
the termnation of parental rights proceeding, this case, in all
i kelihood, would not be before us. Because the circuit court
erred, Torrance P., Jr.'s permanent placenent has been del ayed.

M7 The procedural facts relevant to our review are not in
di sput e.

18 On April 15, 2004, a hearing was held before M I waukee
County Circuit Court Judge Carl Ashley to extend the Child in
Need of Protection or Services (CHPS) order that had been
entered against Shirley E. in 2002. The order was reduced to
witing and warned of the possibility of term nation of parental

3
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rights. The CHI PS order also contained conditions that Shirley
E. had to fulfill in order to regain custody of Torrance P., Jr.
She was to nmaintain a stable residence, have regular visits with
and show interest in the child, stay in contact with her case
manager, and conplete "Alcohol or Oher Drug Abuse" (ACDA)
pr ogr ans. The CHI PS order also required Torrance P., Jr. to
remain in the custody of his foster hone.

19 Al though Shirley E. was incarcerated in Mchigan at
the time, she sent Torrance P., Jr. several letters and
conpl eted ACDA treatnent. On Septenber 9, 2004, Shirley E. was
rel eased from prison.

110 On Novenber 23, 2004, the State of Wsconsin filed a
petition for termnation of parental rights, claimng Shirley E.
had failed to neet the conditions of return contained in the
CHI PS order.

11 An initial plea hearing on the term nation of parental
rights was held on Decenber 13, 2004, before M| waukee County
Circuit Court Judge Joseph R \Wall. Shirley E., who was in
M chigan, did not appear. The hearing was adjourned to February
14, 2005, so the State could obtain service on Shirley E and
arrange counsel for her.

12 On February 14, 2005, Shirley E.'s recently appointed
counsel appeared in person, but Shirley E did not. Upon her
counsel's request, the circuit court allowed Shirley E. to
appear by tel ephone. The State asked the circuit court to find
Shirley E. in default. The circuit court instead ordered
Shirley E. to appear in person at the next hearing and warned

4
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her that if she did not appear personally, she would be found in
default.? The hearing was adjourned and reschedul ed for March 8,
2005, so counsel would have an opportunity to confer wth
Shirley E

113 On March 8, 2005, Shirley E.'s counsel appeared in
person, but Shirley E. did not. The State asked the circuit
court to find Shirley E. in default. The circuit court found
Shirley E. in default; the finding was a sanction for the

parent’s failure to obey the court order to appear in person.® A

2 The circuit court adnonished Shirley E., stating, "[A]nd,
of course, we need to have you here, so we're going to get a new

date in this case. . . . But renenber, you nust appear. I f you
don't appear, you wll be defaulted. And what that neans is that
your rights will be automatically term nated, okay?" R 42:5.

The circuit court |ater explained at the hearing on March
8, 2005 that it warns parents harshly to ensure they understand
the need to appear in person. It stated that the warnings are
"a little harsher than reality.” Shirley E. was not present at
this hearing but her counsel was. R 43:4.

3 The circuit court did not order a default under Ws. Stat.
8§ 806.02(5). Shirley E. had "appeared”" at the hearing by her
att or ney. Evelyn CR v. Tykila S., 2001 W 110, 917, 246
Ws. 2d 1, 629 N.W2d 768.
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circuit court has both inherent authority and statutory
authority wunder Ws. Stat. 88 802.10(7), 804.12(2)(a), 805.03
(2003-04)* to sanction a party for failing to obey a court

order.?®

The circuit court found Shirley E. in default as a sanction
for failing to conply with its order to attend a hearing in
per son. Before a circuit court may enter a default on the
ground that a party failed to conply with a court order, the
party's conduct nust be egregious or in bad faith. Evelyn CR
2001 w 110, 117, 246 Ws. 2d 1, 629 N W2d 768; Johnson v.
Allis Chalners Corp., 162 Ws. 2d 261, 276, 470 N.W2d 859, 878-
79 (1991). The circuit court made no finding that Shirley E.'s
conduct was egregious or in bad faith before finding her in
defaul t. The circuit court ordered the sanction of default on
March 8, 2005—+he first tinme Shirley E. failed to appear in
person after being ordered to do so on February 14, 2004.
Shirley E. ultinmately failed to attend personally three other
hearings in a five nonth period; her attorney attended all of
t hem The ~circuit court failed to consider Shirley E 's
attorney's explanations about why Shirley E. was not present in
person, including difficulty of comng to Wsconsin from out of
the state, her status as a parolee, and her lack of funds. A
circuit ~court has discretion in inmposing a sanction for
nonconpliance wth an order but nust nmake the appropriate
findings to support a sanction of default.

The issue of the egregious nature of Shirley E.'s conduct
has not been raised in this court, and we wll not address it
further.

4 Al references to the Wsconsin Statutes are to the 2003-
04 version unl ess otherw se not ed.

® The statutes provide in relevant part:
Ws. Stat. § 802.10(7):

Sanctions. Violations of a scheduling or pretrial
order are subject to ss. 802.05, 804.12 and 805. 03.

Ws. Stat. § 804.12(2)(a):

If a party . . . fails to obey an order to provide or
permt discovery . . . the court in which the action

6
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14 The circuit court stated that it would entertain a
motion to vacate the default if Shirley E. personally appeared
The circuit court scheduled the hearings for the fact-finding
and dispositional phases of the termnation of parental rights
procedure for April 1, 2005.

115 At the April 1, 2005 proceeding Shirley E.'s counsel

appeared in person, but Shirley E. did not. Shirley E's

is pending nmay nmake such orders in regard to the
failure as are just, and anong others the follow ng:

1. An order that the matters regarding which the
order was nade or any other designated facts shall be
taken to be established for the purposes of the action
in accordance with the claim of the party obtaining
t he order;

2. An order refusing to allow the disobedient party to
support or oppose designated clains or defenses, or
prohibiting the disobedient party from introducing
designated matters in evidence;

3. An order striking out pleadings or parts thereof,
or staying further proceedings until the order is
obeyed, or dismssing the action or proceeding or any
part thereof, or rendering a judgnent by default
agai nst the di sobedi ent party;

4. In lieu of any of the foregoing orders or in
addition thereto, an order treating as a contenpt of
court the failure to obey any orders except an order
to submt to a physical, nment al or vocati onal
exam nati on

Ws. Stat. 8§ 805.03:

For failure of any . . . party to conply with the
statutes governing procedure in civil actions or to
obey any order of court, the court in which the action
is pending nmay nmake such orders in regard to the
failure as are just, including but not Ilimted to
orders authorized under 8§ 804.12(2)(a).
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counsel infornmed the circuit court that she had not spoken with
Shirley E. because Shirley E. was w thout telephone service for
several weeks. Counsel explained that Shirley E. had nentioned
that she had had trouble traveling in the past because of |ack
of funds. The State remarked that Shirley E. had an outstandi ng
warrant in Wsconsin for her arrest. The <circuit court
announced that iif Shirley E. appeared in person, it would
entertain a notion to vacate the default; otherw se, the default
woul d stand. The matter was then adjourned until My 6, 2005.
116 On May 6, 2005, Shirley E.'s counsel appeared in
person, but Shirley E. did not. The circuit court ruled that
Shirley E. remained in default. The circuit court and Shirley
E.'s counsel discussed counsel's role in the case, with counsel
requesting a further role in the proceedings.® At the end of the
hearing, the circuit court informed Shirley E.'s counsel that
counsel was "relieved of any further duties in this case."’ The

circuit court stated that it would entertain a notion to vacate

® The court: Ms. Smith, did you have any further role?
Ms. Smth: 1'd like to have a further role, yes.
The court: Your client has been defaulted.

Ms. Smith: | know she has. But she's actually been in
contact with nme and | suspect that she may be sitting
on the stand at sonme point trying to explain to the
Court why she didn't make court appearances.

The court: Ckay. Well, well, let's go on.
R 45: 13.
" R 45: 31.
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the default if Shirley E. communicated wth her counsel. The
termnation of parental rights proceeding was rescheduled for
August 1, 2005.

117 At the termnation of parental rights proceeding on
August 1, 2005, Shirley E.'s counsel appeared in person, but
Shirley E. did not. M I|waukee County Circuit Court Judge Dennis
R Cnpl presided at this hearing. The circuit court explained
that at the My 6, 2005 hearing Judge Wall had reaffirned
Shirley E 's default status and relieved her counsel of any
further duties. Al though Shirley E.'s counsel infornmed the
circuit court during the August 1 hearing that she had since
spoken wth her client and wanted to remain to represent her
client, the circuit court once again relieved counsel of her

duties and di sm ssed her fromthe courtroom?®

8 The court: This matter is here on a petition for
termnation of parental rights. In reviewing the
judgnment role, it appears on My 6th Judge Wall
reaffirmed nom was in default status and relieved M.
Smth of any further duty.

[ The State]: That's correct, judge.

Ms. Smith: And, Your Honor, ny recollection—naybe

this is not reflected on the docket—+f | did not have
any contact wth [Shirley E ], that | would be
relieved of ny duties. Gven this is a term nation of
parental rights case, and | have an obligation to
remain in contact with my client because of infective
[sic] assistance of counsel, | have had contact wth

her and discussed with her the reasons she was unable
to travel from Mchigan to Wsconsin for the purposes
of these proceedings.

The court: But she's not here today.
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118 The <circuit court then conducted hearings on both
phases of the termnation of parental rights proceeding wthout
Shirley E. or her counsel present. The State presented only one
W tness, the nost recent case nanager assigned to Torrance P.,
Jr. Based on the case manager's testinony and the petition, the

circuit court found that Shirley E. had failed to assune

[ The State]: Judge, she has not appeared in person on
this case at all.

The court: She's not here today. There is no notion to
vacate the default. [1'll have to go with Judge Wall's
ruling of May 6th in that, Ms. Smth, you're relieved
of any further duty. You can |eave, M. Shelia [sic]
Smi t h.

Ms. Smith: Correct. Your Honor, again because | think
| do have obligation to stay in contact with ny
client, which | have, she lives in state of M chigan,
she was unenployed for a significant period of tine,
and because of poverty, she was not able to travel to
W sconsin. The State is incorrect in that Ms. [E. ] did
make an appearance by telephone in reference to this
matter, and she has been in contact with ne.

[ The State]: Judge—

The court: No, wai t . Judge Wall's ruled. ' ve
ruled. . . . W don't need any nore argunent.

Ms. Smth: —but | have to nake a record.

The court: | know you' ve got to make an argunent,
you' ve got to nmake a record. You did. Now, you can go.

Ms. Smith: Geat.
The court: G eat.
(Whereupon, Ms. Smith exits the courtroom)

R 47: 3.

10
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parental responsibility under Ws. Stat. 8§ 48.415(6) (one of the
grounds for termnation of parental rights) and that Torrance
P., Jr. was in continuing need of protection or services under
Ws. Stat. 8 48.415(2) (another ground for termnation of
parental rights). The circuit court found Shirley E. "unfit"
under 8§ 48.424(4). The circuit court then proceeded to the
di spositional phase and ruled that it was in Torrance P., Jr.'s
best interests that Shirley E.'s parental rights be term nated.®
See § 48.426(3) and § 48.427.

119 On August 26, 2005, Shirley E. appealed the circuit
court's order. She clainmed she was deprived of the right to
counsel and that there was insufficient evidence in the record
to support the findings on the tw statutory grounds for
term nation of parental rights.

20 On February 14, 2006, the court of appeals vacated the
circuit court's order termnating Shirley E.'s parental rights,
concluding that Shirley E. was erroneously deprived of the right
to counsel. The court of appeals did not reach the question of
the sufficiency of the evidence. Because we affirm the decision

of the court of appeals vacating the order of the circuit court,

® These hearings also involved a separate petition to
termnate the parental rights of the biological father. Li ke
Shirley E., he failed to appear at several hearings and a
default was entered against him Al though he successfully noved
to vacate the default and was allowed to provide testinony
through a deposition, the circuit court found him to be unfit
and termnated his parental rights. The termnation of the
father's parental rights is not before the court today and wll
not be addressed further.

11
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this court need not address the sufficiency of the evidence
i ssue either
[

21 This case presents the issue of whether a circuit
court may deny a parent in a termnation of parental rights
proceeding the statutory right to counsel when the parent has
appeared in the proceeding but failed to personally attend a
hearing in contravention of a court order and is found in
default as a sanction for disobeying the court order. Thi s
issue raises a question of Ilaw which this court determ nes
i ndependently of the circuit court and the court of appeals, but
benefiting fromtheir anal yses.

11

22 Before examning the right to counsel in a term nation
of parental rights proceeding, we briefly discuss the nature of
a termnation of parental rights proceeding to place the
statutory right to counsel in proper context.

23 This court has stated numerous tines that term nation

of parental rights proceedings "'"wor[k] a wunique kind of
deprivation.' . . . [They] involve the awesone authority of the
State 'to destroy permanently all legal recognition of the

parental relationship.'"?® A termnation of parental rights

proceeding inplicates a parent's nost fundanental rights.' At

ML B v. SLJ., 519 US. 102, 127-28 (1996) (quoted
sources omtted).

1 Evelyn C.R, 246 Ws. 2d 1, 920.

12
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stake is a parent's "interest in the conpanionship, care,
custody, and nmanagenent of his or her child. This court has
recognized that . . . the integrity of the famly is subject to

constitutional protection through the due process clause of the
state and federal constitutions."?'?

24 Termnation of parental rights proceedings require
hei ghtened |egal safeguards to prevent erroneous decisions.?®
This court has consistently recognized that "[a] parent's right
to the custody and care of his or her children is an extrenely
i nportant interest that demands protection and fairness."

125 The Wsconsin's Children's Code, Ws. Stat. ch. 48,
sets forth a "panoply of substantial rights and procedures to
assure that the parental rights wll not be termnated
precipitously, arbitrarily, or capriciously, but only after a
del i berative, well considered, fact-finding process utilizing
all the protections afforded by the statutes unless there is a

speci fic, know edgeabl e, and vol untary wai ver."?

27 MF. v. Children's Serv. Soc'y, 112 Ws. 2d 180, 184,
332 N.W2d 293 (1983).

13 Evelyn CR, Ws. 2d 1, Y21.

"The profound consequences of term nation have necessitated
the devel opnent of detailed statutory requirenents.” Sheboygan
County HHS v. Julie A.B., 2002 W 95, 23, 255 Ws. 2d 170, 648
N. W 2d 402.

1“4 AS v. State, 168 Ws. 2d 995, 1003, 485 N wW2d 52
(1992) .

MW v. Mnroe County Dep't of Human Servs., 116
Ws. 2d 432, 437, 342 N W2d 410, 413-14 (1984) (nodified in
part on other grounds by Steven V. v. Kelly H , 2004 W 47, 271
Ws. 2d 1, 678 N.W2d 856).

13
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126 When a parent, like Shirley E., contests a petition
for termnation of parental rights, the circuit court nust
engage in a two-step process to determne whether to termnate
parental rights.?®

127 The first step, the fact-finding phase, consists of an
evidentiary hearing to determ ne whether adequate grounds exi st
for the termnation of parental rights.? There are eleven
statutory grounds on which a petition for termnation can be
based. Ws. Stat. 8§ 48.415. The petitioner nust denonstrate by
clear and convincing evidence the existence of the alleged
grounds for termination.?® If the petitioner satisfactorily
carries the burden of persuasion, the circuit court "shall find
the parent unfit." Ws. Stat. § 48.424(4). During this phase
"the parent's rights are paranount."?*®

28 The second step, the dispositional phase, consists of
anot her evidentiary hearing in which the circuit court
determ nes whether termnation of parental rights is in the
child's best interests.?® The child' s interests are paramount at

this stage of the proceeding, but the parent has a right to

18 WAukesha County Dep't of Soc. Servs. v. CEW, 124
Ws. 2d 47, 60, 368 N.W2d 47 (1985).

1 Ws. Stat. § 48.424; Evelyn C R, 246 Ws. 2d 1, f22.

8 d.
19 1 d.

20 CE. W, 124 Ws. 2d at 60.

14
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present evidence and be heard.? If the circuit court finds
during this dispositional phase that the evidence does not
warrant the termnation of parental rights, the circuit court
need not termnate the parent's rights. Ws. St at .
88 48.424(4), 48.427(2).

129 We turn next to the statutory right to counsel which
Shirley E. clainms she was deni ed.

|V

130 One of the procedural safeguards the |egislature has

afforded to parents in termnation of par ent al rights
proceedings is the right to counsel. The Il egislature placed
great enphasis on the necessity of counsel. W sconsin Stat.

8 48.23(2) provides that any parent who appears before the
circuit court in an involuntary termnation of parental rights
proceedi ng shall be represented by counsel. A parent aged 18
years or older (and Shirley E. is over 18 years of age) can
wai ve the assistance of counsel, but only if the circuit court
finds that the waiver is knowi ng and voluntary. M nor parents
cannot waive the right to counsel

131 The right to counsel statute, Ws. Stat. § 48.23(2),

states in relevant part:

If a proceeding involves a contested adoption or the
involuntary term nation of parental rights, any parent
18 years old or older who appears before the court
shall be represented by counsel; but the parent may

L Ws. Stat. § 48.427(1)-(1m; Evelyn C.R, 246 Ws. 2d 1,
123.

15
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wai ve counsel provided the court is satisfied such
wai ver is knowi ngly and voluntarily made.

132 Although not physically present, Shirley E. "appeared"”
in the proceeding by counsel.?®  Thus, Ws. Stat. § 48.23(2)
cones into effect.

133 "Counsel," as defined by Ws. Stat. § 48.23 (19),
"means an attorney acting as adversary counsel who shall advance
and protect the legal rights of the party represented . "
The circuit court may appoint counsel for any party unless the
party has or wshes to retain counsel of his or her own
choosi ng. %3

134 Shirley E. clainms that her statutory right to counse
was violated when the circuit court dismssed her counsel from
the August 1, 2005 proceeding, preventing the attorney from
representing the then-absent Shirley E. during both the fact-
finding and the dispositional phases of the termnation of
parental rights proceedi ng.

135 This case is not the first tine we have been asked to
exanmne the statutory right to counsel under Wsconsin's
Children's Code, chapter 48. Because "[t]he statutory direction
is unequivocal: A parent has the right to representation in

n 24

court unless there is a waiver, and because counsel plays a

22 1d., 117.
22 Ws. Stat. § 48.23(4),(5).

2 MW, 116 Ws. 2d at 441 (the court has stated that the
| egislature, in enacting Chapter 48, "intended to be expansive
in its according of legal rights to parents even as it was
expansive in providing that children and their rights be fully
protected.").

16
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significant role in protecting parents' interests and ensuring a
fair process, we have enunerated several interrelated principles
regarding the right to counsel in chapter 48 proceedi ngs.

136 One principle is that counsel nust be present in court
and available to participate. Mere "engagenent" of counsel,
that is, the contract to represent, wthout counsel's attendance
at the proceedings, does not fulfill the statutory requirenment
that a parent shall be represented by counsel.?®

137 A second principle is that counsel has a "duty to
provide his client wth zealous, conpetent and i ndependent
representation. " ?°

138 A third principle is that the statutory right to
counsel includes the right to effective assistance of counsel
"It is axiomatic that the right to be represented by appointed
counsel is worthless unless that right includes the right to
effective counsel. Representation by counsel neans nore than
just having a warm body with "J.D.' credentials sitting next to

you during the proceedings."?’

"The legislature placed great enphasis upon the necessity

of counsel. The legislative edict is that, in termnation
proceedi ngs, 'any parent. . . shall be represented by counsel.'"
| d. at 437.

> 1d. at 438.

2 EH v. Mlwaukee County, 151 Ws. 2d 725, 737, 445
N.W2d 729 (C. App. 1989).

27 AS., 168 Ws. 2d at 1003.

17
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139 A fourth principle is that the circuit court has a
duty "to assure there was representation in court unless there
was a know edgeabl e and voluntary wai ver."?®

140 The State, however, now wi shes us to interpret the
statutory right to counsel narrowy. The State argues that the
statutory right to counsel 1is conditional wupon a party's
appearing in person at the proceeding and that the right to
counsel is forfeited once the circuit court finds the parent in
default as a sanction for disobeying a court order to appear
personal |l y.

141 W do not accept the State's position for three
reasons. First, Ws. Stat. 8§ 48.23 does not provide a right to
counsel only to parents who appear in person. Second, case |aw
clearly bars a circuit court from finding a parent in default
before taking evidence on the ground alleged for the term nation
of parental rights. Accordingly, the circuit court’s finding of
default in the present case was erroneous, and the circuit court
had no power to bar the parent or parent's counsel from
participation at the fact-finding stage. Third, in any event,
the circuit court erred in barring counsel from the disposition
phase.

142 We will discuss each of these reasons in turn.

143 First, Ws. Stat. 8§ 48.23 does not provide a right to
counsel only to parents who appear in person. Contrary to the

State's argunent, nothing in 8 48.23 provides that the right to

22 MW, 116 Ws. 2d at 438.

18
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counsel is conditional upon the parent's appearance in person at
a termnation of parental rights proceeding. The | egislature
intended to be expansive in its according of legal rights to
parents. 2° The absence of an explicit and unanbi guous
requirenent in 8 48.23 that a parent appear in person to
maintain a right to counsel neans that a parent's right to
counsel is not contingent upon the parent's personal attendance
at the proceeding.

44 |If the legislature wanted the right to counsel to be
contingent upon a parent's appearance in person, it could have
expressly stated so. The legislature, in constructing chapter
48, knew how to require personal attendance at a term nation of
par ent al rights proceedi ng. For exanpl e, W s. St at .
8 48.41(2)(a) allows a parent to voluntarily consent to a
petition to termnate parental rights, but only if "[t]he parent

appears personally at the hearing and gives his or her consent

to the termnation of his or her parental rights" (enphasis
added) .

45 Furthernore, the State's position contradicts the
|l egislative direction that the Children's Code is to be
liberally construed to effect its objectives. Ws. Stat.
8§ 48.01(2). An objective of judicial proceedings is that
parties are assured fair hearings and that their legal rights

are recogni zed and enforced. Ws. Stat. § 48.01(1)(a).

29 1d. at 441.

19
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146 In sum the statute directs the right to counsel, and
no statutory provision deprives a parent's counsel from
presenting evidence and arguing at a termnation of parental
rights proceeding when the parent has "appeared" but has not
appeared i n person.

47 Second, dismssing Shirley E.'s counsel and refusing
to allow counsel to participate on behalf of Shirley E. at the
fact-finding stage of the termnation of parental rights

proceedi ng contravenes Evelyn CR v. Tykila S., 2001 W 110,

117, 246 Ws. 2d 1, 629 N. W2d 768.

148 In Evelyn C R, counsel appeared for the nother at a

termnation of parental rights proceeding. The circuit court
neverthel ess entered a default judgnent against the nother when
the nother failed to appear in person at the fact-finding phase
after the circuit court had ordered her attendance. The circuit
court entered a default judgnent w thout first taking evidence
sufficient to support the alleged grounds for term nation.

149 This court in Evelyn C.R recognized that Ws. Stat.

8 806.02(5), the default judgnent statute, did not control,
i nasnuch as the nother had "appeared" by counsel.®® The court
stated that a circuit court could, however, find a parent in
default as a sanction for failing to obey a court order to

appear. The Evelyn C.R court nevertheless concluded that the

circuit court could not enter a default judgnment w thout hol ding

a fact-finding hearing and finding the alleged grounds for

% Evelyn C.R, 246 Ws. 2d 1, f17.
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term nation by clear and convincing evidence.3 The |egislative
goal of securing a fair procedure is not served unless a parent
is given the opportunity to be heard in a neaningful tinme and in
a meani ngful manner. 32 The circuit court has a duty and
obligation to protect the parent's right to participate
meaningfully in a termnation of parental rights proceeding.?*
This court concluded that by entering a default judgnent w thout
first taking evidence to support the grounds for termnation of

parental rights, "the circuit court [in Evelyn CR] failed to

conply with the constitutional and statutory requirenments for
termnation of parental rights."3

50 In the present case, as in Evelyn CR, the circuit

court erroneously found the nother in default before taking any

evidence on the grounds alleged for termnation of her parenta

31d., 125

Where, as in the present case, the constitution and
statutory code require a showing of proof before the
circuit court can enter a particular judgnent or
order, the circuit court cannot enter the judgnent or
order wthout the appropriate show ng. To be sure,
the circuit court may, as it did here, determ ne that
a party's action or inaction provides adequate cause
for sanctions against that party. But such cause does
not allow the court to dispense with any independent
constitutional or statutory burden of proof that nust
be satisfied prior to entering a judgnment or order.

32 Brown County v. Shannon R, 2005 W 160, 56, 286
Ws. 2d 278, 706 N. W 2d 269.

3 RG v. FC, 152 Ws. 2d 159, 167, 448 N W2d 239
(1989) .

3 Evelyn C.R, 246 Ws. 2d 1, 7109.
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rights. Because the circuit court should not have found Shirley
E. in default before hearing evidence in the fact-finding phase,
Shirley E.'s attorney should not have been barred from
partici pating. Thus, the circuit court violated Shirley E.'s
statutory right to counsel in the fact-finding phase.

151 In the present case, in contrast to Evelyn C R, the

circuit court heard evidence in the fact-finding phase after it
found the nmother in default and dism ssed the nother's counsel
But the circuit court heard only the State's evidence, having
erroneously barred Shirley E. by her attorney from chall enging
the State's evidence and presenting her evidence at the fact-
finding phase. As a result of the circuit court's ruling
dismssing Shirley E's counsel, the circuit court precluded
counsel fromparticipating on Shirley E 's behal f.

52 The United States Suprene Court has comranded, "Wen
the State noves to destroy weakened famlial bonds, it nust
provide the parents with fundamentally fair procedures."3 By
depriving Shirley E. of her statutory right to be heard through
her counsel in a neaningful time and in a meani ngful manner, the
circuit court in the present case deprived Shirley E of fair
pr ocedur es.

153 Third, even if we were to view the circuit court's
finding of Shirley E. in default as wvalid, Shirley E could

still appear at the disposition phase in person or by counsel

% santosky v. Kranmer, 455 U.S. 745, 753-54 (1982).
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The circuit court thus erred in dismssing Shirley E 's counsel
fromthis hearing.

154 Wsconsin Stat. 8§ 48.427(1), which governs the
di sposi ti onal phase of a termnation of parental rights
proceedi ng, provides that in the dispositional phase, "[a]ny

party nmay present evidence relevant to the issue of disposition,

i ncl udi ng expert t esti nony, and may make alternative
di spositional recommendations to the court." This | anguage is
not qualified and its directive is clear. By statute, Shirley

E. and her counsel had a right to participate at the
di sposi tional phase. 3°

155 In Evelyn C R, the circuit court permtted the

defaulted nother to present evidence during the dispositional
phase of the termnation of parental rights proceeding. The
circuit court took the nother's testinony by phone and
considered it in rendering its disposition. This court, in
reviewing and affirmng the circuit court's actions in Evelyn
C.R, relied heavily on the defaulted nother's participation in
this later dispositional hearing. W held that the circuit
court's error in finding her in default before conducting an
evidentiary hearing was harmnl ess error because the circuit court
did hear the nother at the later dispositional phase and did

reaffirmits finding on the ground for termnation on the basis

% The circuit court had the power to sanction Shirley E.
for failing to obey its order to appear but the sanction inposed
here was i nappropri ate.
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of her testinmony.® Accordingly, allowing Shirley E. or Shirley
E.'s counsel to participate in the dispositional phase even
after a finding of default is consistent wth this court's

decision in Evelyn C R

156 For these reasons, we hold that Shirley E. maintained
her statutory right to counsel throughout this term nation of
parental rights proceeding, even after the circuit court found
her in default for failing to obey the circuit court order to
personal ly attend the hearing.

157 The State also argues that Shirley E., a parent over
18 vyears of age, has waived her right to counsel by not
appearing personally. W can quickly dismss this argunent.
Wsconsin Stat. § 48.23(2) explicitly requires that any waiver
of counsel nust be know ng and vol untary. As we determned in

MW v. Mnroe County Departnent of Human Services, it is "the

duty of the court to determne by careful questioning that the
wai ver of counsel[ ]. . . is know edgeabl e and voluntary."*® The
circuit court conducted no such inquiry here.

158 We turn now to consider the inpact of the circuit

court's error.

3" At the dispositional phase in Evelyn C. R, the nother
appeared and the circuit court permtted her to speak. The
circuit court considered her testinony and then restated its
finding of unfitness and ruled on the disposition. This court
concluded that because the «circuit court had taken and
considered evidence sufficient to support its finding of
abandonnent, the circuit court's procedural error was harm ess.
Evelyn C R, 246 Ws. 2d 1, {36.

% MW, 116 Ws. 2d at 439.
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\Y

159 A termnation of parental rights proceeding is, as we
have stated previously, not the ordinary civil action. At stake
here are fundanmental rights. Term nation proceedi ngs deprive
parents of a significant liberty interest in their children.*°

160 The statutory right to the assistance of counsel in a
termnation of parental rights proceeding is, according to the
W sconsin |l egislature, essential to a fair proceeding.

61 In crimnal cases, in which counsel is viewed as
essential to fair proceedings, when a litigant has been totally
deprived of the presence and assistance of an attorney during a
critical stage in the proceeding, reversal is automatic.* A
harm ess error analysis is not applied in a crimnal case
because counsel 1is critical to a fair trial and no one can
reliably determne the level of prejudice arising from the
denial of a right to counsel

62 Courts have |long recognized that the total deprivation
of counsel in crimnal proceedings is a "structural error."* A
structural error is a defect that upsets the framework w thin

which trial proceeds; it is not nerely an error in the trial

% sant osky, 455 U.S. at 759.

‘0 Holl oway v. Arkansas, 435 U.S. 475, 489 (1978).

1 Neder v. United States, 527 U.S. 1, 8 (1999) (internal
citations omtted); State v. Harvey, 2002 W 93, {37, 254
Ws. 2d 442, 647 N.W2d 189; State v. Gordon, 2003 W 69, 135,
262 Ws. 2d 380, 663 N.W2d 765.
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process. 42 Consequently, "[s]uch errors . . . 'necessarily

43 In other words,

render a trial fundanmentally wunfair."'"
structural errors "seriously affect the fairness, integrity or
public reputation of judicial proceedings"* and are so
fundamental that they are considered per se prejudicial.?*

163 Depriving a parent of the statutory right to counse
in a termnation of parental rights proceeding deprives the
parent of a basic protection w thout which, according to our
| egislature, a termnation of a parental rights proceeding
cannot reliably serve its function. The fairness and integrity
of the judicial proceeding that the |egislature has established
for termnation proceedings has been placed in doubt when the
statutory right to counsel is denied a parent. Accordingly, the
denial of the statutory right to counsel in the present case
constitutes structural error.

164 We thus hold that it was prejudicial error per se for
the circuit court to dismss Shirley E's attorney from the
proceedings and to prevent counsel from participating in the
term nation of parental rights proceeding.

65 For the foregoing reasons, we hold that the circuit

court erred in finding Shirley E. in default before conducting

42 Neder, 527 U.S. at 8.

3 1d. (quoted source omitted).

“ 1d. (quoting Johnson v. United States, 520 U.S. 461, 470
(1997)) .

45 Neder, 527 U.S. at 8.
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an evidentiary hearing to determ ne whether there was clear and
convincing evidence that the grounds for termnation existed.
Accordingly, the circuit court erred in dismssing Shirley E's
counsel at the fact-finding stage. W further hold that Shirley
E. had a statutory right to counsel at the dispositional phase
of the termnation of parental rights proceeding, even when the
circuit court found her in default as a sanction for her failure
to obey the court order to appear personally at the fact-finding
st age. The circuit court’s error in denying Shirley E. the
right to counsel in both the fact-finding and dispositional
phases of the termnation of parental rights proceeding is
prejudicial error. The cause is remanded to the circuit court.
By the Court.—Fhe decision of the court of appeals is

af firned.
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166 DAVID T. PROSSER, J. (concurring). There is no

di spute about the inportance of parental rights. Wen the state
or a private individual petitions to termnate a parent's
interest in her child, the court nust follow proper procedures
so that the parent's rights are fully protected.

167 At the sane tine, however, every case involving a
proposed term nation of parental rights affects the interests of
at | east one other person—the child. A rational |egal system
must not becone so fixated on a parent's procedural rights that
it forgets that a child's life nmay be at stake. In crimnal
law, we are famliar with Blackstone's maxim that "It is better
that ten guilty persons escape than one innocent suffer.” I n
termnation cases, we should question whether it is better that
ten innocent children suffer than that one irresponsible parent
forfeit her procedural rights.

168 | concede that Shirley E was not accorded her ful
procedural rights. Her attorney should have been permtted to
participate in the disposition hearing because, wunder the
statute, any party may present evidence relevant to the issue of
di sposition and nake alternative dispositional recomendations
to the court. Ws. Stat. § 48.427(1). The court nmay receive
testinmony from diverse witnesses, and it should wel cone input on
the best interests of the child.

169 However, requiring t hat Shirley E's att or ney
partici pate—fully—n a fact-finding hearing on grounds for
unfitness presents a different question. In this case, the
circuit court was confronted wth a nother's protracted
indifference to the welfare of her child. The record is devoid

1
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of evidence that the nother nmade any real effort to preserve the
conpani onshi p, care, custody, or nmanagenent of her child, and
the nost conpelling proof of this is her consistent failure to
show up for hearings. In the absence of any sensible
expl anation or excuse for the nother's repeated non-appearance,
the circuit court found default. The court clearly indicated
that it would entertain a notion to vacate the default if the
not her appear ed. On these facts, the circuit court cannot be
said to have unfairly disregarded the nother's interests.

170 Hence, this court's decision to protect a parent who
did not care enough to appear and defend herself, seriously
undercuts the authority of circuit judges to enforce their
or ders. In remanding the case for new hearings on both
di sposition and grounds, the court is enphasizing form over
subst ance. | wite separately to record ny dissatisfaction with
the state of the law and with the result in this case.

ANALYSI S
71 In 2001 this court heard and decided Evelyn C. R V.

Tykila S., 2001 W 110, 246 Ws. 2d 1, 629 N W2d 768. The case
is cited as controlling authority in the majority opinion, and
thus it invites reexam nation.

172 In Evelyn C R, a paternal grandnother sought to

termnate the biological nother's rights to her son. The child
had lived wth the grandnother for virtually his entire life
t he grandnot her had been appointed as his guardi an when the boy
was five. Wen the boy was seven, the grandnother filed a
petition to termnate the nother's parental rights so that she
coul d adopt the child. Id., 114, 5.

2
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173 At the time of the petition, the nother (Tykila) had

not been in contact wth her son for five years. The
grandnot her alleged that the nother had "abandoned" the child
under Ws. Stat. 8§ 48.415(1)(a)3. (1997-98). The court ordered
the parties to obtain counsel and scheduled a fact-finding
hearing before a 12-person jury. 1d., 116, 7.

174 The nother failed to appear at the hearing. "The
court did manage to reach Tykila by phone, but, in light of the
fact that the jury would be required to determ ne whether Tykila
had abandoned [the child], the court expressed great
appr ehensi on about holding the hearing w thout Tykila's physical
presence." 1d., T8.

175 The nother's attorney objected to going forward in the
absence of the nother. The court offered to hold a court tria
rather than a jury trial, but "Tykila refused the court's offers
and insisted that the hearing be held before a jury." Id., 98.
The grandnother then noved for a default judgnent. The court
denied that notion and released the jury but issued a stern oral
and witten order that Tykila nmust appear in person at 9:00 a.m
on April 3, 2000, and at "all subsequent proceedings held in
this case" or face a potential default judgnment. I|d.

176 On April 3 Tykila failed to appear as required by the
or der. The grandnother noved for default judgnment, the child's
guardian ad litem voiced no objection, and Tykila's attorney
stated: "I would object and waive argunent.” Id., 19
Thereafter, the court granted the notion for default judgnent
and found, based on the allegations in the petition, that the
not her had abandoned the child and was unfit. Id.

3
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177 On appeal here, the issue presented was whether the
circuit court erred in entering a default judgnent on the issue
of abandonnment w thout first taking evidence sufficient to
support a finding of abandonnent by clear and convincing
evi dence. This court concluded that the circuit court erred

The court stated:

Tykila concedes that the circuit court had the
authority to enter a default judgnent against her as a
sanction for failing to conply with the court order
for personal appearance. However, Tykila contends
that this authority did not relieve the circuit court
of its constitutional and statutory duty to find by
cl ear and convinci ng evidence—prior to finding her to
be an wunfit parent—that she had abandoned [the
child].

ld., 916.

178 In adopting this analysis, our opinion enbraced an
obvi ous i nconsi stency. On the one hand, the opinion trunpets a
court's discretion to enter a default judgnent as a sanction,

stating:
[A] circuit court has both inherent authority and
statutory authority under Ws. Stat. 88 802.10(7),
804.12(2)(a), and 805.03 to sanction parties for
failing to obey court orders. Pursuant to this
authority, a «circuit <court my enter a default

judgnent against a party that fails to conply with a
court order.

Id., 917 (citation omtted). See Ws. Stat. 8§ 802.10(7),
804.12(2) (a), 805. 03.

179 On the other hand, the opinion concludes that a court
sinply has no discretion to enter a default judgnent on grounds
to termnate parental rights "without first taking evidence

sufficient to support such a finding." Evelyn C R, 246
Ws. 2d 1, 919.
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80 In short, this court made it clear that the circuit
court could not enter a default judgnent as a sanction wthout a

fact-finding hearing as well as clear and convincing evidence to

support its decision. |d., Y24. The court said:
[T]he circuit court may . . . determne that a party's
action or inaction provides adequate cause for

sanctions against that party. But such cause does not
allow the court to dispense wth any independent
constitutional or statutory burden of proof that nust
be satisfied prior to entering a judgnment or order.

Id., 925.

181 In Evelyn C R, the circuit court took testinony on

the fitness of the parent at a later dispositional hearing and
made findings at t hat hearing to support grounds for
term nation. Thus, the <circuit court corrected its alleged
error, and this court upheld the termnation of parental rights.
Because we unaninously agreed to the termnation, we failed to
confront the inconsistency in an analysis that authorizes a
court to enter a default judgnment but only after it hears
testinony and finds clear and convincing evidence to support the
judgnent. The present case accentuates this inconsistency.

182 The respondent here, Shirley E., never cane to court.
On Novenber 23, 2004, the State filed a Petition for Term nation
of Parental Rights. Shirley E. acknow edged receipt of a
certified mailing conveying the petition and notice of hearing.
A legal notice of hearing was also published in a M chigan
newspaper on Decenber 1, 2004. Shirley E. did not appear at the
Decenber 13 hearing or at subsequent court hearings on February
14, March 8, April 1, May 6, and August 1, 2005. The court did

reach Shirley E. by telephone on February 14 and strongly

5
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adnoni shed her that "failure to personally appear at the next
schedul ed court date and all subsequent scheduled court dates
WLL result in a default finding." Thus, when Shirley E. failed
to appear on March 8, she violated the appearance order. The
court sanctioned Shirley E. by finding her in default.

183 The gist of the majority opinion is to reaffirm the

decision in Evelyn CR that a circuit court has no inherent or

statutory authority to enter a true default judgnent as a
sanction in a termnation of parental rights case. It nust
al wvays take evidence to support the judgnment and make findings
on the requisite burden of proof. But nore inportant, the
decision determnes that the failure of a parent to appear in
person may not be sanctioned to limt the role of the parent's
attorney in the fact-finding proceedings. The attorney may
chal l enge the state's evidence by notion, objection, or cross-
exam nation, or present alternative evidence, and even denmand a
jury trial.! A parent's defiance or indifference, as reflected
in the parent's consistent non-appearance in court, does not
work any forfeiture of the parent's rights.

184 This reginmen effectively denies the circuit court
authority to sanction an uncooperative parent. It may create an
incentive in sone cases for the parent not to appear. In ny
view, this is not satisfactory for the child, the prospective

adoptive parent or parents, the circuit court, the state, or the

11t is curious that the court eviscerates default judgnents
agai nst parents who do not conply with court orders to appear,
but validates summary judgnents against parents who do appear
and request a jury trial. See Steven V. v. Kelley H, 2004 W
47, 271 Ws. 2d 1, 678 N W 2d 856.

6
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t axpayi ng public. For the sake of the affected children, we
nmust do better.

185 | am authorized to state that Justices JON P. WLCOX
and PATI ENCE DRAKE ROGGENSACK join this opinion.
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