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NOTI CE 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded. 

 

¶1 N.  PATRI CK CROOKS,  J.    Pet i t i oner ,  Di ana G.  Sander s 

( Sander s) ,  seeks r evi ew of  an unpubl i shed per  cur i am deci s i on1 of  

t he cour t  of  appeal s,  whi ch di smi ssed Sander s '  appeal  as havi ng 

been unt i mel y f i l ed.   The or der s i nvol ved wer e gr ant ed i n 

pr obat e pr oceedi ngs i n t he Ci r cui t  Cour t  f or  Waupaca Count y wi t h 

Judge Phi l i p M.  Ki r k,  pr esi di ng.   The Respondent  i s t he Est at e 
                                                 

1 Sander s v.  Est at e of  Sander s,  No.  2006AP424,  unpubl i shed 
sl i p op.  ( Wi s.  Ct .  App.  Sept .  20,  2007) .  
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of  Davi d R.  Sander s ( t he Est at e) ,  and I van Gr uet zmacher  i s t he 

per sonal  r epr esent at i ve of  t he Est at e.  

¶2 The pr i nci pal  i ssue upon r evi ew i s whet her  t he 

Febr uar y 10,  2006 or der  of  t he c i r cui t  cour t  was a f i nal  or der  

f or  t he pur poses of  an appeal ,  or  whet her  Sander s shoul d have 

appeal ed f r om an ear l i er  or der .  

¶3 We r ever se t he deci s i on of  t he cour t  of  appeal s.   We 

hol d t hat  t he Febr uar y 10,  2006 or der  was a f i nal  or der  f or  t he 

pur poses of  an appeal .   We ar e f ur t her  sat i sf i ed t hat  Sander s 

di d not  wai ve her  r i ght  t o an appeal  by st i pul at i ng t o t he ent r y 

of  t he Febr uar y 10,  2006 or der .  

I  

¶4 Thi s i s t he second t i me t hat  i ssues i nvol v i ng t hi s 

Est at e and t he Febr uar y 10,  2006 or der  have come bef or e us.   I n 

2006,  we gr ant ed Sander s '  f i r st  pet i t i on f or  r ev i ew,  whi ch al so 

r el at ed t o t he Febr uar y 10,  2006 or der .   The cour t  of  appeal s 

had di smi ssed Sander s '  appeal  f r om t hat  or der  i n r egar d t o t he 

pr obat e of  her  deceased husband' s est at e.   I n 2003,  t he cour t  of  

appeal s di smi ssed Sander s '  ear l i er  appeal  as pr emat ur e,  hol di ng 

t hat  i t  was f r om a nonf i nal  or der .   I n bot h 2006 and 2007,  t he 

cour t  of  appeal s di smi ssed her  second appeal ,  hol di ng t hat  i t  

had been f i l ed t oo l at e.   I n doi ng so,  t he cour t  of  appeal s hel d 

t hat  t he Febr uar y 10,  2006 or der  was not  a f i nal  or der .   I n 

2007,  we summar i l y vacat ed t he cour t  of  appeal s '  2006 di smi ssal  

and r emanded t he case t o t he cour t  of  appeal s f or  

r econsi der at i on i n l i ght  of  our  deci s i ons i n Wambol t  v.  West  

Bend Mut ual  I nsur ance Co. ,  2007 WI  35,  299 Wi s.  2d 723,  728 
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N. W. 2d 670,  and Tyl er  v.  The Ri ver bank,  2007 WI  33,  299 Wi s.  2d 

751,  728 N. W. 2d 686.   On r emand,  t he cour t  of  appeal s once agai n 

concl uded t hat  Sander s '  appeal  was l at e and once agai n di smi ssed 

her  appeal ,  hol di ng t hat  t her e was a f i nal  or der  t hat  was i ssued 

bet ween 2003 and 2005 f r om whi ch she coul d have appeal ed.   

Sander s pet i t i oned f or  r evi ew of  t he l at est  deci s i on of  t he 

cour t  of  appeal s,  and we gr ant ed t hat  pet i t i on f or  r evi ew.  

¶5 Thi s mat t er  st ar t ed wi t h pr obat e pr oceedi ngs when,  

af t er  a wi l l  cont est ,  Davi d Sander s '  wi l l  was admi t t ed t o 

pr obat e.   The wi l l  gave Davi d Sander s '  asset s t o hi s br ot her s 

and t o hi s nephews whi l e expr ess l y excl udi ng hi s  wi f e,  Sander s.   

Sander s and t he Est at e bot h di sput ed t he char act er i zat i on of  t he 

asset s as bei ng mar i t al  pr oper t y and t hei r  val uat i on.   I n Apr i l  

2001,  based on t he par t i es '  agr eement ,  t he c i r cui t  cour t  or der ed 

t hat  al l  of  t he Est at e' s asset s ot her  t han r eal  est at e,  i nt er est  

on r eal  est at e,  and ot her  i ncome at t r i but abl e t o any asset  of  

t he Est at e wer e mar i t al  pr oper t y t hat  woul d be di v i ded equal l y 

bet ween Sander s and t he Est at e.   However ,  t he par t i es di sagr eed 

on what  asset s shoul d be i ncl uded,  t hei r  val ue,  and t he amount  

of  t he i ncome t o be spl i t .  

¶6 Al l  of  t he par t i es event ual l y agr eed t hat  t he f ar m was 

mar i t al  pr oper t y and t hat  Sander s coul d buy t he Est at e' s one-

hal f  i nt er est  i n i t  at  a pr i ce t hat  woul d be det er mi ned by 

i nvi t i ng of f er s.   On December  24,  2001,  t he c i r cui t  cour t  

appr oved t hat  st i pul at i on.   The Est at e r ecei ved t wo of f er s,  one 

of  whi ch was f or  $375, 000 and one of  whi ch was f or  $860, 000,  

cont i ngent  on r ezoni ng.   Sander s sought  t o buy t he pr oper t y f or  
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one- hal f  of  t he $375, 000 of f er .   However ,  on Jul y 12,  2002,  t he 

c i r cui t  cour t  gr ant ed a mot i on by t he guar di an ad l i t em f or  

Sander s '  mi nor  chi l d aski ng f or  r el i ef  f r om t he set t l ement  

agr eement .   The ci r cui t  cour t  or der ed al l  par t i es t o pur sue t he 

hi gher  of f er .   On Oct ober  18,  2002,  t he c i r cui t  cour t  deni ed 

Sander s '  mot i on f or  r econsi der at i on of  t hi s dec i s i on t o vacat e 

t he st i pul at ed or der ,  and Sander s t hen appeal ed.  

¶7 On Febr uar y 4,  2003,  t he cour t  of  appeal s di smi ssed 

Sander s '  appeal  as bei ng pr emat ur e,  because i t  was sat i sf i ed 

t hat  t he Jul y 12,  2002,  and Oct ober  18,  2002 or der s wer e not  

f i nal .   The cour t  not ed i t  woul d not  consi der  t he December  24,  

2001 or der  because i t  had been vacat ed.   The cour t  of  appeal s 

al so deni ed Sander s '  r equest  t o i nt er pr et  her  not i ce of  appeal  

as a pet i t i on f or  i nt er l ocut or y r evi ew.   Sander s di d not  

pet i t i on t hi s cour t  f or  r evi ew of  t hat  appel l at e deci s i on.  

¶8 Sander s asser t s t hat ,  af t er  her  f i r st  appeal  was 

di smi ssed,  her  onl y choi ce was t o ei t her  mat ch t he hi gher  of f er  

t hat  t he c i r cui t  cour t  val i dat ed or  al l ow t he pr oper t y t o be 

sol d t o t he ent i t y t hat  made t he hi gher  of f er .   Sander s chose t o 

mat ch t he pr i ce and t o buy t he Est at e' s shar e of  t he f ar m.   

Accor di ng t o Sander s,  her  accept ed of f er  t o pur chase t he f ar m 

r equi r ed t he Est at e bot h t o r est or e t he pr oper t y and t o pay f or  

envi r onment al  c l ean- up cost s.   On Apr i l  1,  2005,  t he f ar m' s sal e 

t o Sander s was conf i r med by an or der  of  t he c i r cui t  cour t .   The 

or der  di d not  st at e t hat  any of  Sander s '  c l ai ms wer e di smi ssed,  

r el eased,  adj udi cat ed,  or  sat i sf i ed.   Sander s c l ai ms t hat  t he 

envi r onment al  r est or at i on was not  f i ni shed unt i l  Januar y 2006.  
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¶9 A f ew mont hs af t er  t he Apr i l  1,  2005 or der  was 

ent er ed,  t he par t i es agr eed t o medi at e t he c l ai ms t hat  Sander s 

had wi t h r espect  t o al l  of  t he non- r eal  est at e asset s and 

l i abi l i t i es.   Sander s c l ai med t hat  t he Est at e owed her  $70, 000.   

Thi s amount  was f or  i ssues t hat  wer e st i l l  di sput ed,  whi ch 

i ncl uded:  ( 1)  t he amount  t he Est at e owed t o Sander s f or  mar i t al  

pr oper t y,  whi ch i ncl uded f ar m i ncome;  ( 2)  t he amount  t he Est at e 

owed t o Sander s f or  i t s  shar e of  a l oan;  and ( 3)  t he amount  

Sander s owed t o t he Est at e f or  t he Est at e' s shar e of  t he f ar m' s 

account  t hr ough t he cl osi ng dat e of  t he f ar m' s sal e.  

¶10 The par t i es,  t hr ough medi at i on,  r eached an agr eement  

wi t h r espect  t o al l  of  t he non- r eal  est at e asset s and 

l i abi l i t i es.   That  agr eement  was dat ed June 29,  2005,  and 

pr ovi ded t hat  t he Est at e woul d pay Sander s t he amount  of  

$37, 500.   I n Jul y 2005,  t he c i r cui t  cour t  ent er ed an or der ,  

based on t he agr eement ,  whi ch aut hor i zed t he Est at e t o pay t hat  

amount  t o Sander s '  at t or ney.   On Januar y 27,  2006,  t he c i r cui t  

cour t  ent er ed an or der  aut hor i z i ng payment s,  whi ch,  among ot her  

t hi ngs,  cover ed ser vi ces r ender ed t o br i ng t he r eal  est at e i nt o 

compl i ance wi t h envi r onment al  st andar ds.  

¶11 On Febr uar y 10,  2006,  a st i pul at i on and or der  of  

di smi ssal  was f i l ed wi t h t he c i r cui t  cour t  pr ovi di ng t hat ,  upon 

t he pr ovi s i on of  t he s i gned est at e r ecei pt  f r om Sander s,  al l  of  

t he c l ai ms bet ween Sander s and t he Est at e wer e di smi ssed.   The 

Febr uar y 10,  2006 or der  speci f i cal l y st at ed,  " Thi s Or der  does 

not  however  wai ve any appeal  r i ght s t hat  Di ana Sander s or  t he 
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Est at e of  Davi d R.  Sander s may have whi ch ar e expr essl y 

r eser ved. "  

¶12 Sander s appeal ed t he Febr uar y 10,  2006 or der .   On June 

7,  2006,  t he cour t  of  appeal s di smi ssed Sander s '  appeal  as 

havi ng been f i l ed t oo l at e.   The cour t  al so concl uded t hat  t he 

Febr uar y 2006 or der  was not  a f i nal  or der .   The cour t  of  appeal s 

was sat i sf i ed t hat  one of  t he c i r cui t  cour t  or der s i ssued 

bet ween 2003 and 2005 was t he r el evant  f i nal  or der  and t hat  an 

appeal  f r om any of  t hose or der s woul d obvi ousl y be t oo l at e.   

Ci t i ng Wi s.  St at .  § 808. 03( 1)  ( 2005- 06) 2,  t he cour t  of  appeal s 

not ed t hat  an appeal  as a mat t er  of  r i ght  may onl y be t aken f r om 

a f i nal  or der  or  j udgment  i n an act i on or  a speci al  pr oceedi ng.   

Al so c i t i ng § 808. 03( 1) ,  t he cour t  of  appeal s not ed t hat  an 

or der  or  a j udgment  i s onl y f i nal  i f  i t  di sposes of  t he ent i r e 

mat t er  i n l i t i gat i on as t o one or  mor e of  t he par t i es.  

¶13 I n i t s June 7,  2006 deci s i on,  t he cour t  of  appeal s 

hel d t hat  t he Febr uar y 2006 or der  was not  f i nal  f or  t he pur poses 

of  an appeal  because t hat  or der  di d not  di spose of  any 

subst ant i ve mat t er s t hat  wer e t hen i n l i t i gat i on,  at  l east  not  

as t o Sander s.   The cour t  of  appeal s di d not  det er mi ne whi ch 

or der  was t he f i nal  or der  because i t  concl uded t hat  al l  of  t he 

pr evi ous pot ent i al  f i nal  or der s,  whi ch had been i ssued bet ween 

2003 and 2005,  wer e t i me bar r ed f or  pur poses of  appeal .   The 

cour t  of  appeal s st at ed t hat  one pot ent i al  f i nal  or der  was t he 

                                                 
2 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se not ed.  
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or der  dat ed Jul y 2003,  whi ch set  Sander s '  r i ght  of  f i r st  r ef usal  

t o pur chase t he f ar m.   The cour t  of  appeal s al so was sat i sf i ed 

t hat  t he Apr i l  1,  2005 or der  t hat  conf i r med t he f ar m' s sal e was 

a pot ent i al  f i nal  or der .   I t  al so st at ed t hat  anot her  pot ent i al  

f i nal  or der  was t he or der  dat ed Jul y 2005,  whi ch di r ect ed t he 

Est at e t o make cer t ai n payment s t o Sander s '  at t or ney.   The cour t  

of  appeal s r ej ect ed Sander s '  ar gument  t hat  t he envi r onment al  

c l ean- up condi t i on i n t he f ar m sal es cont r act ,  whi ch was st i l l  

pendi ng at  t he t i me of  t he i ssuance of  al l  t hr ee or der s,  made 

al l  t hr ee pr evi ous or der s nonf i nal .   Sander s ar gued t hat  t he 

envi r onment al  c l ean- up wor k had not  been f i ni shed unt i l  Januar y 

2006,  whi ch i s what  al l owed t he cl ai ms t o be di smi ssed i n f ul l  

usi ng t he Febr uar y 2006 or der .  

¶14 Af t er  t he cour t  of  appeal s '  June 7,  2006 deci s i on t hat  

di smi ssed her  appeal  as bei ng unt i mel y,  Sander s f i l ed a pet i t i on 

f or  r evi ew i n t hi s cour t .   We i ni t i al l y  hel d Sander s '  pet i t i on 

f or  r evi ew i n abeyance unt i l  our  Wambol t  and Tyl er  deci s i ons 

wer e r el eased.   Af t er  t he r el ease of  t hose t wo opi ni ons,  on May 

23,  2007,  we gr ant ed Sander s '  pet i t i on f or  r evi ew,  summar i l y 

vacat ed t he June 7,  2006 cour t  of  appeal s or der ,  and r emanded 

t he case t o t he cour t  of  appeal s  f or  r econsi der at i on i n l i ght  of  

t hose t wo deci s i ons.  

¶15 On Sept ember  20,  2007,  t he cour t  of  appeal s summar i l y 

di smi ssed Sander s '  appeal  agai n as havi ng been f i l ed t oo l at e.   

The 2007 deci s i on l ar gel y f ol l owed and expanded upon t he 

r easoni ng of  t he cour t  of  appeal s '  2006 deci s i on.  
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¶16 I n i t s 2007 deci s i on,  t he cour t  of  appeal s st at ed t hat  

Sander s had sought  r evi ew of  t he 2002 ci r cui t  cour t  deci s i on 

t hat  r el at ed t o t he pr ocess by whi ch Sander s coul d pur chase t he 

Est at e' s i nt er est  i n t he f ar m.   The cour t  of  appeal s t ook t he 

posi t i on t hat  t he appeal  r ai sed t wo i ssues,  whi ch wer e:   ( 1)  

whet her  t he t hr ee pr obat e or der s t hat  wer e i ssued bet ween 2003 

and 2005 sat i sf i ed t he f i nal i t y r equi r ement s of  Wambol t  and 

Tyl er  as encompassi ng expl i c i t  l anguage t hat  di smi ssed or  

adj udged t he cl ai m;  and ( 2)  what  t he scope of  t he r el evant  

mat t er  i n l i t i gat i on was bet ween Sander s and t he Est at e.  

¶17 The cour t  of  appeal s f i r st  addr essed t he second i ssue 

and hel d t hat  t he r eal  est at e and t he non- r eal  est at e mat t er s 

wer e t wo separ at e pr oceedi ngs,  whi ch wer e commenced and 

l i t i gat ed at  di f f er ent  t i mes,  and whi ch wer e addr essed i n 

separ at e f i l i ngs and or der s.   As a r esul t ,  t he cour t  of  appeal s 

hel d t hat  Sander s '  abi l i t y  t o appeal  t he f i nal  r eal  est at e or der  

shoul d not  depend on whet her  any new non- r eal  est at e di sput es 

wer e f i l ed l at er ,  because such l at er  di sput es woul d not  become a 

par t  of  t he mat t er  t hat  was i n l i t i gat i on al r eady.  

¶18 Havi ng deci ded t he second i ssue t hat  t he r eal  est at e 

t r ansact i ons wer e t he sol e mat t er s i n l i t i gat i on f or  t he pur pose 

of  i dent i f y i ng t he f i nal  or der ,  t he cour t  of  appeal s t ur ned t o 

t he f i r st  i ssue of  whet her  t hose or der s sat i sf i ed t he Wambol t  

and Tyl er  t est s.   I n i t s June 2006 di smi ssal  or der ,  t he cour t  of  

appeal s bel i eved t hat  one of  t he t hr ee or der s bet ween 2003 and 

2005 was t he f i nal  or der ,  and not  t he Febr uar y 2006 or der .   As a 

r esul t ,  t he cour t  of  appeal s f el t  t hat  i t  was not  necessar y t o 
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det er mi ne whi ch of  t hose or der s was act ual l y t he f i nal  or der ,  

because an appeal  f r om any of  t hose or der s was t i me bar r ed when 

t he 2006 appeal  was f i l ed.   The cour t  of  appeal s conceded t hat  

an appeal  f r om t he Febr uar y 2006 or der  woul d have been t i mel y i f  

t hat  cour t  had det er mi ned t hat  i t  was a f i nal  or der .  

¶19 Af t er  r evi ewi ng t he 2002,  2003,  and 2005 or der s,  t he 

cour t  of  appeal s st at ed t hat  t he Apr i l  2005 or der ,  whi ch 

conf i r med t he r eal  est at e sal e,  sat i sf i ed t he Wambol t  t est  

because i t s l anguage expl i c i t l y  appr oved and conf i r med t he sal e 

of  t he f ar m.   The cour t  of  appeal s c i t ed Est at e of  Hi l l er y:  

McCar vi l l e v.  Hi nki ns,  46 Wi s.  2d 689,  695,  176 N. W. 2d 376 

( 1970) ,  f or  t he pr oposi t i on t hat  an or der  t hat  conf i r ms t he sal e 

of  r eal  est at e dur i ng a pr obat e pr oceedi ng i s a f i nal  or der  and,  

hence,  appeal abl e.   The cour t  of  appeal s r ej ect ed Sander s '  

cont ent i on t hat  t he Apr i l  2005 or der  was not  f i nal  because of  

i t s  addi t i onal  l anguage t hat  di r ect ed t he pr oceeds f r om t he sal e 

t o be pl aced i n a t r ust  account  pendi ng addi t i onal  or der s f r om 

t he ci r cui t  cour t .   The cour t  of  appeal s al so deci ded t hat  any 

envi r onment al  c l ean- up i ssues wer e not  i n l i t i gat i on and t hat  

such pot ent i al  f ut ur e l i t i gat i on woul d not  r ender  t he Apr i l  2005 

or der  nonf i nal .   The cour t  of  appeal s hel d t hat  t he Febr uar y 

2006 or der ,  whi ch Sander s appeal ed f r om,  di d not  encompass t he 

r el evant  Apr i l  2005 ci r cui t  cour t  or der .   The cour t  of  appeal s 

al so st at ed t hat  Sander s '  appeal  of  t he Febr uar y 2006 ci r cui t  

cour t  or der  di d not  per mi t  Sander s a r evi ew of  t he nonf i nal  2002 

ci r cui t  cour t  or der .  
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¶20 Sander s f i l ed a pet i t i on f or  r evi ew of  t he cour t  of  

appeal s '  Sept ember  20,  2007 deci s i on,  and we gr ant ed r evi ew on 

December  19,  2007.  

I I  

¶21 We begi n by addr essi ng t he r el evant  st andar d of  

r evi ew.   Det er mi ni ng whet her  an or der  i s f i nal ,  and al so 

det er mi ni ng whet her  an appeal  i s  t i mel y f r om a f i nal  j udgment  or  

or der ,  bot h pr esent  quest i ons of  l aw t hat  we r evi ew de novo.   

Wambol t ,  299 Wi s.  2d 723,  ¶14,  c i t i ng Har der  v.  Pf i t z i nger ,  2004 

WI  102,  ¶8,  274 Wi s.  2d 324,  682 N. W. 2d 398.  

I I I  

¶22 The pr i nci pal  i ssue upon r evi ew i s whet her  t he 

Febr uar y 10,  2006 or der  of  t he c i r cui t  cour t  was a f i nal  or der  

f or  t he pur poses of  an appeal ,  or  whet her  Sander s shoul d have 

appeal ed f r om an ear l i er  or der .  

¶23 On r evi ew,  Sander s f i r st  ar gues t hat ,  under  Wambol t  

and Tyl er ,  t he Febr uar y 2006 ci r cui t  cour t  or der  was t he f i nal  

or der  because:  ( 1)  i t  met  t he speci f i c  l anguage r equi r ement s of  

t hose t wo cases;  ( 2)  i t  di sposed of  t he ent i r e mat t er  i n 

l i t i gat i on;  and ( 3)  a f i nal  or der  coul d not  have been ent er ed 

bef or e t he f ar m' s sal e was f ul l y compl et ed i n Januar y 2006.   

Sander s asser t s t hat  t he cour t  of  appeal s '  deci s i on conf l i c t s 

wi t h bot h cases,  because none of  t he ot her  c i r cui t  cour t  or der s 

cont ai ned expl i c i t  l anguage t hat  ei t her  adj udged or  di smi ssed 

her  c l ai ms.   Second,  Sander s cont ends t hat  t he di sput e over  t he 

r eal  est at e asset s and t he non- r eal  est at e asset s was t r ul y a 

s i ngl e " mat t er  i n l i t i gat i on. "   She cont ends t hat  al l  of  her  
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c l ai ms,  af t er  t he i ni t i al  wi l l  cont est ,  have t o be consi der ed a 

s i ngl e " mat t er  i n l i t i gat i on[ , ] "  because her  mar i t al  pr oper t y 

c l ai ms t o bot h r eal  est at e asset s and non- r eal  est at e asset s 

wer e i dent i cal  cl ai ms t o di f f er ent  pr oper t y i t ems t hat  wer e t i ed 

t o t he f ar m and i t s oper at i ons,  and t o t r ansact i ons i nvol v i ng 

l i vest ock,  cr ops,  and l i ke mat t er s.   Thi r d,  i n her  r epl y br i ef ,  

Sander s ar gues t hat  she di d not  wai ve her  r i ght  t o an appeal  by 

st i pul at i ng t o t he ent r y of  t he c i r cui t  cour t ' s  Febr uar y 10,  

2006 or der .  

¶24 On r evi ew,  t he Est at e ar gues t hat  t he cour t  of  appeal s 

was cor r ect  i n i t s det er mi nat i on t hat  t he Febr uar y 10,  2006 

ci r cui t  cour t  or der  was not  t he f i nal  or der .   The Est at e ar gues 

t hat  t he di sput e over  t he r eal  est at e was t he sol e " mat t er  i n 

l i t i gat i on[ , ] "  gi ven t hat  Sander s set t l ed al l  of  her  non- r eal  

est at e c l ai ms i n medi at i on.   Fur t her mor e,  t he Est at e ar gues t hat  

t he cour t  of  appeal s was cor r ect  i n concl udi ng t hat  t he Apr i l  

2005 ci r cui t  cour t  or der  sat i sf i ed t he Wambol t  and Tyl er  t est s 

as bei ng a f i nal  or der  because,  whi l e i t  di d not  use t he t er m 

adj udged,  i t  cont ai ned si mi l ar l y  expl i c i t  l anguage t hat  adj udged 

t he mat t er .   Speci f i cal l y,  t hat  or der  st at ed t hat  " t he sal e of  

t he r eal  est at e i nvol ved i n t he above ent i t l ed act i on i s 

appr oved and conf i r med. "   The Est at e c l ai ms t hat  t hi s or der  

gr ant ed t he ul t i mat e r el i ef  t hat  Sander s sought .   The Est at e 

al so ar gues t hat  a pot ent i al  f or  f ut ur e l i t i gat i on woul d not  

r ender  an or der  nonf i nal .   I n t he al t er nat i ve,  t he Est at e ar gues 

t hat  Sander s wai ved her  r i ght  t o an appeal  by st i pul at i ng t o t he 

ent r y of  t he c i r cui t  cour t ' s  Febr uar y 10,  2006 or der .  
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¶25 For  t he r easons di scussed i n det ai l  bel ow,  we hol d 

t hat  t he Febr uar y 10,  2006 or der  of  t he c i r cui t  cour t  was a 

f i nal  or der  f or  t he pur poses of  an appeal .   We ar e f ur t her  

sat i sf i ed t hat  Sander s di d not  wai ve her  r i ght  t o an appeal  by 

st i pul at i ng t o t he ent r y of  t he Febr uar y 10,  2006 or der .  

¶26 A par t y may onl y appeal ,  as a mat t er  of  r i ght ,  f r om a 

j udgment  or  an or der  " t hat  di sposes of  t he ent i r e mat t er  i n 

l i t i gat i on as t o one or  mor e of  t he par t i es .  .  . "  i n an act i on 

or  a speci al  pr oceedi ng.   Wi s.  St at .  § 808. 03( 1) .   We have 

pr evi ousl y hel d t hat  t he pr obat e of  an est at e i s a ser i es of  

speci al  pr oceedi ngs,  whi ch ar e t er mi nat ed wi t h a ser i es of  

or der s t hat  ar e f i nal  or der s f or  t he pur poses of  an appeal .   See 

Est at e of  Gol dst ei n v.  Gol dst ei n,  91 Wi s.  2d 803,  810,  284 

N. W. 2d 88 ( 1979) .   Speci al  pr oceedi ngs i n pr obat e " ar e 

t er mi nat ed by or der s r at her  t han by j udgment s. "   I d.  ( c i t at i on 

omi t t ed) .  

¶27 Because t he pr obat e of  an est at e may consi st  of  a 

ser i es of  speci al  pr oceedi ngs,  unl i ke ot her  f or ms of  l i t i gat i on,  

pr obat e can r esul t  i n a ser i es of  pot ent i al l y  f i nal  or der s.   

Est at e of  Ol son v.  Dunbar ,  149 Wi s.  2d 213,  216,  440 N. W. 2d 792 

( Ct .  App.  1989) .   As t hi s cour t  st at ed,  " ' A f i nal  or der  i n a 

speci al  pr oceedi ng,  .  .  .  i s  one whi ch det er mi nes and di sposes 

f i nal l y of  t he pr oceedi ng——one whi ch,  so l ong as i t  st ands,  

pr ecl udes any f ur t her  st eps t her ei n.   I t  bear s t he same r el at i on 

t o t he pr oceedi ng i n whi ch i t  i s  ent er ed as t he f i nal  j udgment  

bear s t o an act i on. ' "   Est at e of  Hi l l er y:  McCar v i l l e,  46 Wi s.  2d 

at  695 ( c i t at i on omi t t ed) .  
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¶28 Fur t her mor e,  Wi s.  St at .  § 865. 04( 2)  st at es:  " The 

det er mi nat i on of  each i ssue and t he compl et i on of  each 

pr oceedi ng r equi r ed f or  t he admi ni st r at i on of  a decedent ' s 

est at e i s i ndependent  of  any ot her  i ssue or  pr oceedi ng i nvol v i ng 

t he same est at e. "   Addi t i onal l y,  i n t he cont ext  of  pr obat e,  an 

appeal  may be t aken as a mat t er  of  r i ght  onl y f r om a j udgment  or  

an or der  t hat  di sposes of  t he ent i r e mat t er  i n l i t i gat i on as t o 

one or  mor e par t i es i n an act i on or  a speci al  pr oceedi ng.   Wi s.  

St at .  § 808. 03( 1) .   Accor di ngl y,  because t he pr obat e of  a 

decedent ' s est at e i s a ser i es of  speci al  pr oceedi ngs,  we ar e 

sat i sf i ed t hat  a par t y i n such a pr oceedi ng may t ake an appeal  

as a mat t er  of  r i ght  at  any t i me i n t he pr obat e pr ocess when a 

speci al  pr oceedi ng di sposes of  an ent i r e mat t er  i n l i t i gat i on as 

t o one or  mor e par t i es.   Obvi ousl y,  t hi s may occur  mor e t han 

once dur i ng t he pr obat e of  a decedent ' s est at e as speci al  

pr oceedi ngs on var i ous i ssues ar e concl uded.  

¶29 We must  f i r st  i dent i f y t he scope of  t he r el evant  

" mat t er  i n l i t i gat i on"  i n r egar d t o t he r eal  est at e speci al  

pr oceedi ng i n t he pr esent  case.   Based on our  r evi ew of  t he 

r ecor d,  t he r eal  est at e speci al  pr oceedi ng cont ai ned many 

di f f er ent  mat t er s such as t he sal es pr i ce det er mi nat i on,  t he 

conf i r mat i on of  t he pur chase,  t he envi r onment al  c l ean- up on t he 

pr oper t y,  and ot her  aspect s of  t he pr oper t y ' s r est or at i on.   We 

ar e sat i sf i ed t hat  t he r eal  est at e speci al  pr oceedi ng was 

f i nal l y di sposed of  as an ent i r e mat t er  i n l i t i gat i on by t he 

Febr uar y 10,  2006 or der  because t he Est at e had not  compl et ed i t s 

r equi r ed envi r onment al  c l ean- up and pr oper t y r est or at i on t asks,  



No.  2006AP424 

 

14 
 

whi ch made t he r eal  est at e' s sal e compl et e and f i nal ,  unt i l  

Januar y 2006.   As a r esul t ,  we ar e per suaded t hat  t he c i r cui t  

cour t  coul d not  have f i nal l y di sposed of  t he r eal  est at e speci al  

pr oceedi ng bef or e Januar y 2006.   We ar e f ur t her  sat i sf i ed t hat  

t he Febr uar y 10,  2006 or der  was t he f i nal  or der  because i t  

st at ed t hat  " al l  c l ai ms have been r esol ved or  adj udi cat ed .  .  .  

. "   I t  al so speci f i cal l y st at ed t hat  t he or der  di d not  wai ve any 

appeal  r i ght s t hat  Sander s or  t he Est at e " may have whi ch ar e 

expr essl y r eser ved. "  

¶30 We r emanded t hi s case t o t he cour t  of  appeal s af t er  

our  Wambol t  and Tyl er  deci s i ons wer e r el eased,  and we ar e 

sat i sf i ed t hat  t hose cases suppor t ,  and seem t o be consi st ent  

wi t h,  our  deci s i on her e because,  as we not ed pr evi ousl y,  t he 

Febr uar y 10,  2006 or der  cont ai ned t he l anguage bot h t hat  " al l  

c l ai ms have been r esol ved or  adj udi cat ed .  .  . "  and t hat  al l  

c l ai ms wer e " di smi ssed on t he mer i t s .  .  .  . "   Such l anguage i s 

consi st ent  wi t h t he r equi r ement  i n bot h Wambol t  and Tyl er  t hat  

f i nal  j udgment s or  or der s must  cont ai n a st at ement  such as " ' i t  

i s  adj udged .  .  . ' "  or  any ot her  " s i mi l ar [ l y ]  expl i c i t  l anguage 

adj udgi ng t he mat t er . "   Wambol t ,  299 Wi s.  2d 723,  ¶34,  n. 12;  see 

al so Tyl er ,  299 Wi s.  2d 751,  ¶3.  

¶31 Whi l e we ar e f ol l owi ng t he Wambol t  and Tyl er  cases 

her e,  we ar e cogni zant  of  t he f act  t hat  t hose cases wer e not  

pr obat e cases and t hat  pr obat e cases i nvol ve a ser i es of  speci al  

pr oceedi ngs.   I n addi t i on,  Wambol t  and Tyl er  cont ai n a new 

r equi r ement  wi t h pr ospect i ve appl i cat i on t o c i r cui t  cour t  f i nal  

or der s and f i nal  j udgment s.  



No.  2006AP424 

 

15 
 

¶32 I n Wambol t ,  and i n Tyl er ,  bot h of  whi ch had 

pr ospect i ve appl i cat i on t o t he cont ent s of  c i r cui t  cour t  f i nal  

or der s,  t he new r equi r ement  was t hat ,  f r om Sept ember  1,  2007,  

on,  " f i nal  or der s and f i nal  j udgment s [ must ]  st at e t hat  t hey ar e 

f i nal  f or  [ t he]  pur poses of  [ an]  appeal . "   Wambol t ,  299 Wi s.  2d 

723,  ¶44 ( c i t at i on omi t t ed) ;  see al so Tyl er ,  299 Wi s.  2d 751,  

¶26.   Fur t her mor e,  i n Wambol t ,  t hi s cour t  consi der ed,  but  di d 

not  adopt ,  t he f eder al  r equi r ement  of  a separ at e document .   

Wambol t ,  299 Wi s.  2d 723,  ¶44,  n. 18.   We st at ed,  " The f eder al  

syst em addr esses t he need f or  c l ar i t y wi t h r espect  t o f i nal i t y 

by r equi r i ng t hat  cour t s ent er  a separ at e document  const i t ut i ng 

[ a]  f i nal  j udgment .   Fed.  R.  Ci v .  P.  58 ( 2006) ;  Fed.  R.  App.  P.  

4( a) ( 7) ,  4( b) ( 6)  ( 2006) . "   I d.   We cont i nued by st at i ng,  " Unl ess 

and unt i l  our  cur r ent  r ul es ar e modi f i ed,  t he r equi r ement  of  t he 

st at ement  on f i nal i t y whi ch we embr ace above pr ovi des addi t i onal  

c l ar i t y wi t hi n our  exi st i ng appel l at e pr ocedur es. "   I d.  

¶33 A gener al  t enet  of  Wi sconsi n appel l at e pr ocedur e i s 

appl i cabl e t o t he pr esent  case.   Thi s cour t  has hel d t hat ,  when 

f i nal  or der s and j udgment s " ar guabl y di spose of  t he ent i r e 

mat t er  i n l i t i gat i on as t o one or  mor e of  t he par t i es,  but  whi ch 

do not  cont ai n a c l ear  st at ement  t hat  t hey ar e t he document s 

f r om whi ch [ an]  appeal  of  r i ght  may f ol l ow[ , ] "  t he appr opr i at e 

cour se of  act i on f or  an appel l at e cour t  " i s t o l i ber al l y 

const r ue [ t he]  document s i n f avor  of  t i mel y appeal s. "   I d. ,  ¶46 

( f oot not e omi t t ed) .   Accor di ngl y ,  " absent  expl i c i t  l anguage t hat  

t he document  i s i nt ended t o be t he f i nal  or der  or  f i nal  j udgment  
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f or  pur poses of  appeal ,  appel l at e cour t s shoul d l i ber al l y 

const r ue ambi gui t i es t o pr eser ve t he r i ght  of  appeal . "   I d.  

¶34 I n anal yzi ng t he pr esent  case,  we t ur n f i r st  t o t he 

Est at e' s ar gument  t hat  Sander s wai ved her  r i ght  t o an appeal  by 

st i pul at i ng t o t he ent r y of  t he c i r cui t  cour t ' s  Febr uar y 10,  

2006 or der  because,  i f  t r ue,  t hat  woul d end our  i nqui r y.   Ci t i ng 

St at e v.  Johnson,  153 Wi s.  2d 121,  124,  449 N. W. 2d 845 ( 1990) ,  

t he Est at e ar gues t hat  t he gener al  r ul e i s t hat  a par t y l acks 

st andi ng t o appeal  f r om a j udgment  or  an or der  t o whi ch he or  

she consent ed.  

¶35 I n cont r ast ,  Sander s ar gues t hat  she di d not  wai ve her  

r i ght  t o an appeal  by st i pul at i ng t o t he ent r y of  t he Febr uar y 

10,  2006 or der .   Sander s al so cont ends t hat  she di d not  accept  

t he c i r cui t  cour t ' s  deci s i ons r egar di ng t he f ar m' s sal e by doi ng 

so.   Sander s ar gues t hat  al l  of  t he cases t hat  t he Est at e r el i es 

on i n suppor t  of  i t s  posi t i on on t hi s i ssue i nvol ved condi t i onal  

j udgment s,  t hat  al l owed at  l east  one par t y t o r evi s i t  i ssues,  

ei t her  i n t he c i r cui t  cour t  or  upon appeal ,  dependi ng on what  

t he appel l at e cour t s di d upon r evi ew.   Sander s not es t hat  t hi s 

was not  t he s i t uat i on i n t he pr esent  case.  

¶36 We ar e sat i sf i ed t hat  Sander s di d not  wai ve her  r i ght  

t o an appeal  i n t he pr esent  case,  and our  pr evi ous case l aw 

suppor t s t hat  deci s i on.   For  exampl e,  i n St one,  t he pl ai nt i f f s,  

t he St ones,  and t hei r  i nsur er ,  Acui t y,  ent er ed i nt o a 

st i pul at i on.   St one v.  Acui t y,  2008 WI  30,  ¶16,  ___ Wi s.  2d ___,  

747 N. W. 2d 149.   The st i pul at i on pr ovi ded f or  a j udgment  t o be 

ent er ed i n t he St ones'  f avor  " f or  $500, 000 agai nst  Acui t y and 
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r eser ved Acui t y ' s r i ght  t o appeal  t he deni al  of  i t s  mot i on f or  

summar y j udgment  and mot i on f or  r econsi der at i on of  t hat  deni al . "   

I d.   The par t i es agr eed " ' t hat  t he $500, 000 f i gur e woul d be t he 

amount  t hat  ACUI TY woul d pay f or  t he i nj ur i es and damages 

sust ai ned by G.  Vaughn St one and Chr i st i ne St one i n t he event  

[ t hat ]  i nsur ance cover age i s f ound on appeal  t o exi st  f r om 

ACUI TY .  .  .  . ' "   I d. ,  ¶66.   Acui t y had f ai l ed t o pr ovi de t he 

St ones wi t h " adequat e not i ce of  t he avai l abi l i t y  of  UI M 

cover age, "  i n v i ol at i on of  Wi s.  St at .  § 632. 32( 4m) ( d) ,  so t hi s  

cour t  r ead i nt o t he St ones'  pol i cy " t he mi ni mum l evel  of  UI M 

cover age r equi r ed under  § 632. 32( 4m) ( d) ——$50, 000 per  per son and 

$100, 000 per  acc i dent . "   I d. ,  ¶61.   However ,  we hel d t hat  t hi s  

par t i cul ar  det er mi nat i on di d not  end our  i nqui r y  because of  t he 

st i pul at i on bet ween t he par t i es.   I d. ,  ¶65.   We not ed t hat  t he 

" ' i nt er pr et at i on of  a st i pul at i on must ,  above al l ,  gi ve ef f ect  

t o t he i nt ent i on of  t he par t i es. ' "   I d. ,  ¶67 ( c i t at i ons 

omi t t ed) .   Because we f ound t hat  UI M i nsur ance cover age exi st ed 

i n f avor  of  t he St ones,  we hel d t hat  Acui t y had t o pay t he 

St ones t he f ul l  st i pul at ed amount  of  $500, 000 f or  t hei r  i nj ur i es 

and not  t he l esser  amount  of  $50, 000 per  per son and $100, 000 per  

acci dent .   I d. ,  ¶68.  

¶37 We ar e sat i sf i ed t hat  Sander s di d not  wai ve her  r i ght  

t o an appeal  by st i pul at i ng t o t he ent r y of  t he c i r cui t  cour t ' s 

Febr uar y 10,  2006 or der .   As we not ed i n St one,  st i pul at i ons 

must  " gi ve ef f ect  t o t he i nt ent i on of  t he par t i es. "   I d. ,  ¶67.   

Her e,  t he st i pul at i on expr essl y not ed t hat  i t  di d " not  .  .  .  

wai ve any appeal  r i ght s t hat  .  .  .  Sander s .  .  .  may have whi ch 
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ar e expr essl y r eser ved. "   Accor di ngl y,  gi v i ng ef f ect  t o t he 

par t i es '  c l ear  i nt ent i on,  we ar e sat i sf i ed t hat  Sander s di d not  

wai ve her  r i ght  t o an appeal  because of  t he st i pul at i on. 3 

¶38 We now t ur n our  anal ysi s t o t he ot her  pr i mar y l egal  

i ssue bef or e us upon r evi ew,  whi ch i s t he f i nal i t y,  or  t he l ack 

t her eof ,  of  t he Febr uar y 10,  2006 or der .   Af t er  doi ng so,  we 

must  det er mi ne whet her  Sander s '  appeal  was f i l ed i n a t i mel y 

manner .   We ar e sat i sf i ed t hat  t he Febr uar y 10,  2006 or der  was 

t he r el evant  f i nal  or der . 4  Under  Wi s.  St at .  § 809. 10,  a t i mel y 

not i ce of  appeal  i s  necessar y t o conf er  j ur i sdi ct i on on an 

appel l at e cour t .   Sander s '  not i ce of  appeal  was st amped as f i l ed 

on Febr uar y 20,  2006.  

¶39 Based upon our  r evi ew of  t he r ecor d,  we ar e sat i sf i ed 

t hat  t he Febr uar y 10,  2006 or der  of  t he c i r cui t  cour t  met  t he 

r equi r ement s of  a f i nal  or der  i n a pr obat e mat t er .   The Febr uar y  

                                                 
3 We not e,  however ,  t hat  t he par t i es t o an act i on or  a 

pr oceedi ng may not  bi nd t he cour t  on t he i ssue of  whet her  an 
or der  or  a j udgment  i s a f i nal  one r egar dl ess of  t he l anguage 
set  f or t h i n a st i pul at i on.   Accor di ngl y,  as we st at ed i n 
Wambol t ,  " [ c] i r cui t  cour t s shoul d t her ef or e be mi ndf ul  of  
whet her  a document  st at i ng t hat  i t  i s  f i nal  f or  pur poses of  
appeal  does i n f act  di spose of  t he ent i r e mat t er  i n l i t i gat i on 
as t o one or  mor e par t i es. "   Wambol t  v.  W.  Bend Mut .  I ns.  Co. ,  
2007 WI  35,  ¶46 n. 19,  299 Wi s.  2d 723,  728 N. W. 2d 670 

4 The r el evant  st at ut e t hat  set s f or t h t he t i me l i mi t s f or  
an appeal  r equi r es t hat  any " appeal  t o t he cour t  of  appeal s must  
be i ni t i at ed wi t hi n 45 days of "  t he ent r y of  t he f i nal  j udgment  
or  or der  t hat  i s  bei ng " appeal ed f r om i f  wr i t t en not i ce of  t he 
ent r y of  a f i nal  j udgment  or  or der  i s gi ven wi t hi n 21 days of  
t he f i nal  j udgment  or  or der  as pr ovi ded i n [ § ] 806. 06( 5) ,  or  
wi t hi n 90 days of  ent r y i f  not i ce i s not  gi ven .  .  .  . "   Wi s.  
St at .  § 808. 04( 1) .   Sander s '  appeal  was t i mel y under  ei t her  
t est .  
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10,  2006 ci r cui t  cour t  or der  speci f i cal l y not ed i t  di smi ssed al l  

c l ai ms of  Di ane Sander s on t he mer i t s.  

¶40 Many i ssues r emai ned unr esol ved af t er  t he i ssuance of  

t he Apr i l  2005 or der  of  t he c i r cui t  cour t ,  whi ch was t he or der  

t hat  conf i r med t he f ar m' s sal e t o Sander s.   Accor di ngl y,  we ar e 

convi nced t hat  t he cour t  of  appeal s f ocused t oo nar r owl y,  and,  

t her ef or e,  er r oneousl y on t hat  c i r cui t  cour t  or der  r at her  t han 

l ooki ng at  t he scope of  t he ent i r e " mat t er  i n l i t i gat i on"  

bet ween Sander s and t he Est at e r el at ed t o t he r eal  est at e.   I n 

doi ng so,  t he cour t  of  appeal s f ai l ed t o pl ace appr opr i at e 

emphasi s on many unr esol ved i ssues bet ween Sander s and t he 

Est at e i n t he r eal  est at e speci al  pr oceedi ng.   For  exampl e,  t he 

June 2005 medi at i on agr eement ,  whi ch t he ci r cui t  cour t  appr oved,  

r equi r ed Sander s " t o cooper at e wi t h any and al l  gover nment al  

agenci es and t hei r  engi neer s or  ot her  empl oyees or  

subcont r act or s wi t h r espect  t o envi r onment al  c l ean up and 

moni t or i ng .  .  .  . "   Fur t her mor e,  t he Est at e was t o r ecei ve any 

f ut ur e r ei mbur sement  f r om " P. E. C. F. A.  f undi ng .  .  .  . "   

Accor di ngl y,  t he medi at i on agr eement  of  June 2005 demonst r at es 

t hat  t her e wer e st i l l  mat t er s pendi ng i n t he r eal  est at e speci al  

pr oceedi ng.   The Est at e was r equi r ed t o br i ng t he f ar m pr oper t y 

i nt o compl i ance wi t h envi r onment al  st andar ds and t o per f or m 

ot her ,  var i ous c l ean- up act i v i t i es on t he f ar m.   The 

envi r onment al  c l ean- up condi t i on i n t he f ar m sal es cont r act  was 

st i l l  pendi ng unt i l  j ust  bef or e t he i ssuance of  t he Febr uar y 10,  

2006 or der .   I t  was not  unt i l  l at e Januar y of  2006 t hat  t he 

c i r cui t  cour t  or der ed payment s f or  ser v i ces r el at ed t o 
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envi r onment al  r est or at i on and cl ean- up act i v i t i es.   Thi s  Januar y 

2006 ci r cui t  cour t  or der  not ed t hat  " t he r eal  est at e whi ch i s 

t he pr i nci pal  asset  i n t he Est at e has now been br ought  i nt o 

compl i ance wi t h envi r onment al  st andar ds .  .  .  . "   Onl y af t er  t he 

Est at e had per f or med al l  of  i t s  obl i gat i ons i n t hi s r egar d coul d 

a f i nal  or der  be ent er ed i n t he pr esent  case.   Accor di ngl y,  we 

ar e sat i sf i ed t hat  t he Febr uar y 10,  2006 or der  was t he r el evant  

f i nal  or der ,  because onl y i t  di sposed of  t he ent i r e mat t er  i n 

l i t i gat i on bet ween Sander s and t he Est at e i n t he r eal  est at e 

speci al  pr oceedi ng.  

¶41 Speci f i cal l y,  t he Febr uar y 10,  2006 or der  di sposed of  

t he ent i r e mat t er  i n l i t i gat i on at  t he c i r cui t  cour t  l evel  as t o 

at  l east  one par t y,  Sander s,  by st at i ng,  " al l  c l ai ms br ought  and 

made by and bet ween Di ane Sander s and [ t he Est at e]  ar e her eby 

di smi ssed on t he mer i t s and wi t hout  cost s. "   Fur t her mor e,  t hat  

or der  r ef er enced t he par t i es '  " St i pul at i on and Or der  of  

Di smi ssal "  and f ur t her  st at ed t hat  " al l  c l ai ms have been 

r esol ved or  adj udi cat ed at  t he t r i al  cour t  l evel . "   Whi l e a 

f i nal i t y det er mi nat i on i s not  al ways cl ear - cut ,  her e we ar e 

sat i sf i ed t hat  t hi s c i r cui t  cour t  or der  was t he one t hat  

di sposed of  t he ent i r e mat t er  i n l i t i gat i on,  at  l east  i n r egar d 

t o t he r el evant  r eal  est at e speci al  pr oceedi ng,  and i t  

speci f i cal l y not ed and pr eser ved Sander s '  r i ght  t o appeal  f r om 
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t he or der . 5  Just  as we r equi r ed i n Wambol t  and Tyl er ,  f i nal  

or der s and f i nal  j udgment s i n pr obat e cases shoul d al so st at e 

t hat  t hey ar e f i nal  f or  t he pur poses of  an appeal ,  i f  t hat  i s  

t he i nt ent i on of  t he par t i es i nvol ved and of  t he c i r cui t  cour t .  

¶42 I n summar y,  based on t he f or egoi ng,  we hol d t hat  t he 

Febr uar y 10,  2006 or der  of  t he c i r cui t  cour t  was a f i nal  or der  

f or  t he pur poses of  an appeal .   We ar e f ur t her  sat i sf i ed t hat  

Sander s di d not  wai ve her  r i ght  t o an appeal  by st i pul at i ng t o 

t he ent r y of  t he Febr uar y 10,  2006 or der .  

I V 

¶43 We r ever se t he deci s i on of  t he cour t  of  appeal s.   We 

hol d t hat  t he Febr uar y 10,  2006 or der  was a f i nal  or der  f or  t he 

pur poses of  an appeal .   We ar e f ur t her  sat i sf i ed t hat  Sander s 

di d not  wai ve her  r i ght  t o an appeal  by st i pul at i ng t o t he ent r y 

of  t he Febr uar y 10,  2006 or der .  

By the Court.——The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t hi s mat t er  i s r emanded t o t he cour t  of  appeal s 

f or  act i ons consi st ent  wi t h t hi s opi ni on.  

¶44 DAVI D T.  PROSSER,  J. ,  and PATI ENCE DRAKE ROGGENSACK,  

J. ,  di d not  par t i c i pat e.  

 

                                                 
5 Sander s '  appeal  of  t he Febr uar y 10,  2006 or der ,  because 

t hat  or der  concl uded t he r emai ni ng r eal  est at e mat t er s,  had t he 
ef f ect  of  br i ngi ng bef or e t he cour t  of  appeal s al l  of  t he r eal  
est at e i ssues.   Thi s i s so because al l  pr i or  nonf i nal  j udgment s,  
or der s,  or  r ul i ngs t hat  wer e adver se t o Sander s i n t he r eal  
est at e speci al  pr oceedi ng,  whi ch wer e not  pr ev i ousl y appeal ed 
and r ul ed upon,  wer e pr oper l y bef or e t he cour t  of  appeal s.   See 
Wi s.  St at .  § 809. 10( 4) .  
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