2008 W 63

SUPREME COURT OF W SCONSI N

Case No. : 2006AP424

COWPLETE TI TLE:
In re the estate of David R Sanders, deceased:

D ana G Sanders,
Appel | ant - Peti ti oner,
V.
Estate of David R Sanders by |van G uetzmacher,
Personal Representative,
Respondent .

REVI EW OF A DECI SI ON OF THE COURT OF APPEALS

(no cite)
OrPI NI ON FI LED: June 18, 2008
SUBM TTED ON BRI EFS:
ORAL  ARGUMENT: April 4, 2008

SOURCE OF APPEAL:

CouRT: Circuit

CounTY: Waupaca

JUDGE: Philip M Kirk
JUSTI CES:

CONCURRED:

Di SSENTED:

Nor PARTICIPATING  PROSSER and ROGGENSACK, JJ., did not
partici pate.

ATTORNEYS:

For the appellant-petitioner there were briefs by M chael
D. Lawynk and Gabert, WIlianms, Konz & Lawynk, LLP, Appl eton,
and oral argunment by M chael D. Law ynk.

For the respondent there was a brief by Thomas W Johnson,
Eric D. Hendrickson, and Wrner, Lindgren & Johnson, S. C.,
Waupaca; Thomas A. Maroney and Hansen, Shanbeau, Maroney,
Anderson & Parry, S.C., \Waupaca, and oral argument by Eric D
Hendri ckson.



2008 W 63
NOT| CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2006AP424
(L.C. No. 1999PR143)

STATE OF W SCONSI N : I N SUPREME COURT

In re the Estate of David R Sanders, deceased:

Di ana G Sanders,
FI LED

Appel | ant - Peti ti oner,
JUN 18, 2008

V.

. David R Schanker
Estate of David R Sanders by I|van Qerk of Supreme Court

G uet zmacher, Personal Representative,

Respondent .

REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

11 N. PATRI CK CROCKS, J. Petitioner, Diana G Sanders
(Sanders), seeks review of an unpublished per curiam decision® of
the court of appeals, which dism ssed Sanders' appeal as having
been untinely filed. The orders involved were granted in
probate proceedings in the Crcuit Court for Waupaca County with

Judge Philip M Kirk, presiding. The Respondent is the Estate

! Sanders v. Estate of Sanders, No. 2006AP424, unpublished
slip op. (Ws. . App. Sept. 20, 2007).
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of David R Sanders (the Estate), and Ivan Guetzmacher is the
personal representative of the Estate.

12 The princi pal issue upon review is whether the
February 10, 2006 order of the circuit court was a final order
for the purposes of an appeal, or whether Sanders should have
appeal ed froman earlier order.

13 W reverse the decision of the court of appeals. e
hold that the February 10, 2006 order was a final order for the
pur poses of an appeal. W are further satisfied that Sanders
did not waive her right to an appeal by stipulating to the entry
of the February 10, 2006 order.

I

14 This is the second tinme that issues involving this
Estate and the February 10, 2006 order have cone before us. I n
2006, we granted Sanders' first petition for review, which also
related to the February 10, 2006 order. The court of appeals
had di sm ssed Sanders' appeal from that order in regard to the
probate of her deceased husband's estate. |In 2003, the court of
appeal s dism ssed Sanders' earlier appeal as premature, holding
that it was from a nonfinal order. In both 2006 and 2007, the
court of appeals dismssed her second appeal, holding that it
had been filed too late. |In doing so, the court of appeals held
that the February 10, 2006 order was not a final order. I n
2007, we summarily vacated the court of appeals' 2006 dism ssa
and remanded the case to the court of appeals for

reconsideration in light of our decisions in VWanbolt v. West

Bend Mutual |nsurance Co., 2007 W 35, 299 Ws. 2d 723, 728
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N.W2d 670, and Tyler v. The R verbank, 2007 W 33, 299 Ws. 2d

751, 728 N.W2d 686. On remand, the court of appeals once again
concl uded that Sanders' appeal was |ate and once again dism ssed
her appeal, holding that there was a final order that was issued
between 2003 and 2005 from which she could have appealed.
Sanders petitioned for review of the latest decision of the
court of appeals, and we granted that petition for review

15 This mtter started with probate proceedings when,
after a wll contest, David Sanders' wll was admtted to
pr obat e. The will gave David Sanders' assets to his brothers
and to his nephews while expressly excluding his wfe, Sanders.
Sanders and the Estate both disputed the characterization of the
assets as being marital property and their valuation. In Apri
2001, based on the parties' agreenent, the circuit court ordered
that all of the Estate's assets other than real estate, interest
on real estate, and other incone attributable to any asset of
the Estate were nmarital property that would be divided equally
bet ween Sanders and the Estate. However, the parties disagreed
on what assets should be included, their value, and the anount
of the inconme to be split.

16 All of the parties eventually agreed that the farm was
marital property and that Sanders could buy the Estate's one-
half interest in it at a price that wuld be determ ned by
inviting offers. On Decenber 24, 2001, the circuit court
approved that stipul ation. The Estate received two offers, one
of which was for $375,000 and one of which was for $860, 000,
contingent on rezoning. Sanders sought to buy the property for

3
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one-hal f of the $375,000 offer. However, on July 12, 2002, the
circuit court granted a notion by the guardian ad litem for
Sanders' mnor child asking for relief from the settlenent
agreenent . The circuit court ordered all parties to pursue the
hi gher offer. On COctober 18, 2002, the circuit court denied
Sanders' notion for reconsideration of this decision to vacate
the stipulated order, and Sanders then appeal ed.

17 On February 4, 2003, the court of appeals dismssed
Sanders' appeal as being premature, because it was satisfied
that the July 12, 2002, and Cctober 18, 2002 orders were not
final. The court noted it would not consider the Decenber 24,
2001 order because it had been vacated. The court of appeals
al so denied Sanders' request to interpret her notice of appeal
as a petition for interlocutory review Sanders did not
petition this court for review of that appellate decision.

18 Sanders asserts that, after her first appeal was
di sm ssed, her only choice was to either match the higher offer
that the circuit court validated or allow the property to be
sold to the entity that nmade the higher offer. Sanders chose to
match the price and to buy the Estate's share of the farm
According to Sanders, her accepted offer to purchase the farm
required the Estate both to restore the property and to pay for
environmental clean-up costs. On April 1, 2005, the farmis sale
to Sanders was confirned by an order of the circuit court. The
order did not state that any of Sanders' clains were dism ssed,
rel eased, adjudicated, or satisfied. Sanders clains that the
environnental restoration was not finished until January 2006.

4
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E A few nonths after the April 1, 2005 order was
entered, the parties agreed to nediate the clains that Sanders
had with respect to all of the non-real estate assets and
liabilities. Sanders clained that the Estate owed her $70, 000.
This anobunt was for issues that were still disputed, which
i ncluded: (1) the anmount the Estate owed to Sanders for nmarital
property, which included farm inconme; (2) the anobunt the Estate
owed to Sanders for its share of a loan; and (3) the anount
Sanders owed to the Estate for the Estate's share of the farns
account through the closing date of the farm s sale.

110 The parties, through nediation, reached an agreenent
wth respect to all of the non-real estate assets and
liabilities. That agreenent was dated June 29, 2005, and
provided that the Estate would pay Sanders the anmount of
$37, 500. In July 2005, the circuit court entered an order,
based on the agreenent, which authorized the Estate to pay that
anount to Sanders' attorney. On January 27, 2006, the circuit
court entered an order authorizing paynents, which, anong other
t hi ngs, covered services rendered to bring the real estate into
conpliance wth environnental standards.

11 On February 10, 2006, a stipulation and order of
dism ssal was filed with the circuit court providing that, upon
the provision of the signed estate receipt from Sanders, all of
the clains between Sanders and the Estate were di sm ssed. The
February 10, 2006 order specifically stated, "This Oder does

not however waive any appeal rights that D ana Sanders or the
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Estate of David R Sanders nmay have which are expressly
reserved. "

112 Sanders appeal ed the February 10, 2006 order. On June
7, 2006, the court of appeals dismssed Sanders' appeal as
having been filed too |ate. The court also concluded that the
February 2006 order was not a final order. The court of appeals
was satisfied that one of the circuit court orders issued
bet ween 2003 and 2005 was the relevant final order and that an
appeal from any of those orders would obviously be too late
Citing Ws. Stat. § 808.03(1) (2005-06)2 the court of appeals
noted that an appeal as a matter of right may only be taken from
a final order or judgnment in an action or a special proceeding.
Also citing 8 808.03(1), the court of appeals noted that an
order or a judgnment is only final if it disposes of the entire
matter in litigation as to one or nore of the parties.

13 In its June 7, 2006 decision, the court of appeals
held that the February 2006 order was not final for the purposes
of an appeal because that order did not dispose of any
substantive matters that were then in litigation, at |east not
as to Sanders. The court of appeals did not determ ne which
order was the final order because it concluded that all of the
previ ous potential final orders, which had been issued between
2003 and 2005, were tine barred for purposes of appeal. The

court of appeals stated that one potential final order was the

2 All further references to the Wsconsin Statutes are to
t he 2005-06 versi on unl ess ot herw se not ed.
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order dated July 2003, which set Sanders' right of first refusal
to purchase the farm The court of appeals also was satisfied
that the April 1, 2005 order that confirnmed the farnms sale was
a potential final order. It also stated that another potentia
final order was the order dated July 2005, which directed the
Estate to nake certain paynents to Sanders' attorney. The court
of appeals rejected Sanders' argunent that the environnental
clean-up condition in the farm sales contract, which was still
pending at the tinme of the issuance of all three orders, nmade
all three previous orders nonfinal. Sanders argued that the
envi ronmental clean-up work had not been finished until January
2006, which is what allowed the clainms to be dismssed in full
usi ng the February 2006 order.

14 After the court of appeals' June 7, 2006 decision that
di sm ssed her appeal as being untinely, Sanders filed a petition
for review in this court. W initially held Sanders' petition
for review in abeyance until our Wanbolt and Tyler decisions
were released. After the release of those two opinions, on My
23, 2007, we granted Sanders' petition for review, sumarily
vacated the June 7, 2006 court of appeals order, and renmanded
the case to the court of appeals for reconsideration in |ight of
t hose two deci si ons.

115 On Septenber 20, 2007, the court of appeals summarily
di sm ssed Sanders' appeal again as having been filed too |ate.
The 2007 decision largely followed and expanded upon the

reasoni ng of the court of appeals' 2006 deci sion.
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16 In its 2007 decision, the court of appeals stated that
Sanders had sought review of the 2002 circuit court decision
that related to the process by which Sanders could purchase the
Estate's interest in the farm The court of appeals took the
position that the appeal raised two issues, which were: (1D
whet her the three probate orders that were issued between 2003
and 2005 satisfied the finality requirements of Wnbolt and
Tyler as enconpassing explicit |anguage that dismssed or
adjudged the claim and (2) what the scope of the relevant
matter in litigation was between Sanders and the Estate.

117 The court of appeals first addressed the second issue
and held that the real estate and the non-real estate matters
were two separate proceedings, which were commenced and
litigated at different tinmes, and which were addressed in
separate filings and orders. As a result, the court of appeals
held that Sanders' ability to appeal the final real estate order
should not depend on whether any new non-real estate disputes
were filed later, because such |ater disputes would not becone a
part of the matter that was in litigation already.

118 Having decided the second issue that the real estate
transactions were the sole matters in litigation for the purpose
of identifying the final order, the court of appeals turned to
the first issue of whether those orders satisfied the Wnbolt
and Tyler tests. In its June 2006 dism ssal order, the court of
appeal s believed that one of the three orders between 2003 and
2005 was the final order, and not the February 2006 order. As a
result, the court of appeals felt that it was not necessary to

8
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determ ne which of those orders was actually the final order,
because an appeal from any of those orders was tine barred when
the 2006 appeal was filed. The court of appeals conceded that
an appeal fromthe February 2006 order would have been tinely if
that court had determned that it was a final order.

119 After reviewng the 2002, 2003, and 2005 orders, the
court of appeals stated that the April 2005 order, which
confirmed the real estate sale, satisfied the Wnbolt test
because its |anguage explicitly approved and confirmed the sale

of the farm The court of appeals cited Estate of Hillery:

McCarville v. Hnkins, 46 Ws. 2d 689, 695, 176 N.W2d 376

(1970), for the proposition that an order that confirnms the sale
of real estate during a probate proceeding is a final order and,
hence, appeal abl e. The court of appeals rejected Sanders

contention that the April 2005 order was not final because of
its additional |anguage that directed the proceeds from the sale
to be placed in a trust account pending additional orders from
the circuit court. The court of appeals also decided that any
environmental clean-up issues were not in litigation and that
such potential future litigation would not render the April 2005
order nonfinal. The court of appeals held that the February
2006 order, which Sanders appealed from did not enconpass the
relevant April 2005 circuit court order. The court of appeals
al so stated that Sanders' appeal of the February 2006 circuit
court order did not permt Sanders a review of the nonfinal 2002

circuit court order.
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20 Sanders filed a petition for review of the court of
appeal s' Septenber 20, 2007 decision, and we granted review on
Decenber 19, 2007.

I

121 W begin by addressing the relevant standard of
revi ew. Determ ning whether an order is final, and also
determ ni ng whether an appeal is tinely froma final judgnment or
order, both present questions of |aw that we review de novo

Wanbolt, 299 Ws. 2d 723, Y14, citing Harder v. Pfitzinger, 2004

W 102, 98, 274 Ws. 2d 324, 682 N W2d 398.
11

122 The princi pal issue upon review is whether the
February 10, 2006 order of the circuit court was a final order
for the purposes of an appeal, or whether Sanders should have
appeal ed froman earlier order.

23 On review, Sanders first argues that, under Wanbolt
and Tyler, the February 2006 circuit court order was the final
order because: (1) it met the specific |anguage requirenents of
those two cases; (2) it disposed of the entire matter in
litigation; and (3) a final order could not have been entered
before the farms sale was fully conpleted in January 2006.
Sanders asserts that the court of appeals' decision conflicts
with both cases, because none of the other circuit court orders
contained explicit |anguage that either adjudged or dismssed
her cl ai ns. Second, Sanders contends that the dispute over the
real estate assets and the non-real estate assets was truly a
single "matter in litigation." She contends that all of her

10
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clains, after the initial wll contest, have to be considered a
single "matter in litigation[,]" because her marital property
clains to both real estate assets and non-real estate assets
were identical clainms to different property itens that were tied
to the farm and its operations, and to transactions involving
livestock, crops, and like matters. Third, in her reply brief,
Sanders argues that she did not waive her right to an appeal by
stipulating to the entry of the circuit court's February 10,
2006 order.

24 On review, the Estate argues that the court of appeals
was correct in its determnation that the February 10, 2006
circuit court order was not the final order. The Estate argues
that the dispute over the real estate was the sole "matter in
litigation[,]" given that Sanders settled all of her non-real
estate clainms in nediation. Furthernore, the Estate argues that
the court of appeals was correct in concluding that the April
2005 circuit court order satisfied the Wanbolt and Tyler tests
as being a final order because, while it did not use the term
adj udged, it contained simlarly explicit |anguage that adjudged
the matter. Specifically, that order stated that "the sale of
the real estate involved in the above entitled action is
approved and confirned."” The Estate clainms that this order
granted the ultimate relief that Sanders sought. The Estate
al so argues that a potential for future litigation would not
render an order nonfinal. In the alternative, the Estate argues
t hat Sanders wai ved her right to an appeal by stipulating to the
entry of the circuit court's February 10, 2006 order.

11
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125 For the reasons discussed in detail below, we hold
that the February 10, 2006 order of the circuit court was a
final order for the purposes of an appeal. We are further
satisfied that Sanders did not waive her right to an appeal by
stipulating to the entry of the February 10, 2006 order.

126 A party may only appeal, as a matter of right, from a
judgnment or an order "that disposes of the entire matter in
l[itigation as to one or nore of the parties . . ." in an action
or a special proceeding. Ws. Stat. 8§ 808.03(1). W have
previously held that the probate of an estate is a series of
speci al proceedings, which are termnated with a series of
orders that are final orders for the purposes of an appeal. See

Estate of Goldstein v. Goldstein, 91 Ws. 2d 803, 810, 284

N.W2d 88 (1979). Speci al proceedings in probate "are
termnated by orders rather than by judgnments."” Id. (citation
omtted).

127 Because the probate of an estate may consist of a
series of special proceedings, unlike other fornms of litigation,
probate can result in a series of potentially final orders.

Estate of A son v. Dunbar, 149 Ws. 2d 213, 216, 440 N.wW2d 792

(Ct. App. 1989). As this court stated, ""A final order in a
special proceeding, . . . is one which determnes and di sposes
finally of the proceeding—ene which, so long as it stands,
precludes any further steps therein. It bears the sanme relation
to the proceeding in which it is entered as the final judgnent

bears to an action.'" Estate of Hillery: MCarville, 46 Ws. 2d

at 695 (citation omtted).
12
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128 Furt hernore, W s. St at . 8§ 865.04(2) states: "The
determnation of each issue and the conpletion of each
proceeding required for the admnistration of a decedent's
estate is independent of any other issue or proceeding involving
the sane estate.”™ Additionally, in the context of probate, an
appeal may be taken as a matter of right only froma judgnent or
an order that disposes of the entire matter in litigation as to
one or nore parties in an action or a special proceeding. Ws.
Stat. § 808.03(1). Accordingly, because the probate of a
decedent's estate is a series of special proceedings, we are
satisfied that a party in such a proceeding nmay take an appeal
as a matter of right at any tinme in the probate process when a
speci al proceedi ng disposes of an entire matter in litigation as
to one or nore parties. Qobviously, this may occur nore than
once during the probate of a decedent's estate as special
proceedi ngs on various issues are concl uded.

129 We nust first identify the scope of the relevant
"matter in litigation' in regard to the real estate special
proceeding in the present case. Based on our review of the
record, the real westate special proceeding contained many
different matters such as the sales price determ nation, the
confirmation of the purchase, the environnental clean-up on the
property, and other aspects of the property's restoration. e
are satisfied that the real estate special proceeding was
finally disposed of as an entire matter in litigation by the
February 10, 2006 order because the Estate had not conpleted its
requi red environnental clean-up and property restoration tasks,

13
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which made the real estate's sale conplete and final, wuntil
January 2006. As a result, we are persuaded that the circuit
court could not have finally disposed of the real estate special
proceedi ng before January 2006. W are further satisfied that
the February 10, 2006 order was the final order because it
stated that "all clains have been resolved or adjudicated

It also specifically stated that the order did not waive any
appeal rights that Sanders or the Estate "may have which are
expressly reserved. "

130 W& remanded this case to the court of appeals after
our Wanbolt and Tyler decisions were released, and we are
satisfied that those cases support, and seem to be consistent
with, our decision here because, as we noted previously, the
February 10, 2006 order contained the |anguage both that "all
clains have been resolved or adjudicated . . ." and that all
claims were "dism ssed on the nerits . . . ." Such |anguage is
consistent with the requirenent in both Wanbolt and Tyler that
final judgnments or orders nmust contain a statenment such as "'it
is adjudged . . .'" or any other "simlar[ly] explicit |anguage
adj udging the matter." Manbolt, 299 Ws. 2d 723, 134, n.12; see
also Tyler, 299 Ws. 2d 751, f3.

131 Wiile we are followng the Wanbolt and Tyler cases
here, we are cognizant of the fact that those cases were not
probate cases and that probate cases involve a series of special
proceedi ngs. In addition, Wanbolt and Tyler contain a new
requi renent with prospective application to circuit court final
orders and final judgnents.

14
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132 In MWanbolt, and in Tyler, both of which had
prospective application to the contents of circuit court final
orders, the new requirenent was that, from Septenber 1, 2007,
on, "final orders and final judgnents [nust] state that they are
final for [the] purposes of [an] appeal." Wanbolt, 299 Ws. 2d
723, Y44 (citation omtted); see also Tyler, 299 Ws. 2d 751,

126. Furthernore, in Wanbolt, this court considered, but did
not adopt, the federal requirenent of a separate docunent.
Wanbolt, 299 Ws. 2d 723, 9144, n.18. W stated, "The federa
system addresses the need for clarity with respect to finality
by requiring that courts enter a separate docunent constituting
[a] final judgnent. Fed. R Cv. P. 58 (2006); Fed. R App. P
4(a)(7), 4(b)(6) (2006)." 1d. W continued by stating, "Unless
and until our current rules are nodified, the requirenent of the
statenent on finality which we enbrace above provides additional
clarity within our existing appellate procedures.” |1d.

133 A general tenet of Wsconsin appellate procedure is
applicable to the present case. This court has held that, when
final orders and judgnents "arguably dispose of the entire
matter in litigation as to one or nore of the parties, but which
do not contain a clear statenent that they are the docunents
from which [an] appeal of right may follow,]" the appropriate
course of action for an appellate court "is to liberally
construe [the] docunments in favor of tinmely appeals.” Id., 9146
(footnote omtted). Accordingly, "absent explicit |anguage that

the docunent is intended to be the final order or final judgnent

15



No. 2006AP424

for purposes of appeal, appellate courts should liberally
construe anmbiguities to preserve the right of appeal."” |I|d.

134 In analyzing the present case, we turn first to the
Estate's argunment that Sanders waived her right to an appeal by
stipulating to the entry of the circuit court's February 10,
2006 order because, if true, that would end our inquiry. Cting

State v. Johnson, 153 Ws. 2d 121, 124, 449 N W2d 845 (1990),

the Estate argues that the general rule is that a party |acks
standing to appeal from a judgnment or an order to which he or
she consent ed.

135 In contrast, Sanders argues that she did not waive her
right to an appeal by stipulating to the entry of the February
10, 2006 order. Sanders also contends that she did not accept
the circuit court's decisions regarding the farms sale by doing
so. Sanders argues that all of the cases that the Estate relies
on in support of its position on this issue involved conditional
judgments, that allowed at |east one party to revisit issues,
either in the circuit court or upon appeal, depending on what
the appellate courts did upon review. Sanders notes that this
was not the situation in the present case.

136 We are satisfied that Sanders did not waive her right
to an appeal in the present case, and our previous case |aw
supports that decision. For exanple, in Stone, the plaintiffs
the Stones, and their i nsurer, Acui ty, entered into a

stipulation. Stone v. Acuity, 2008 W 30, Y16, _ Ws. 2d

747 N. W 2d 149. The stipulation provided for a judgnment to be
entered in the Stones' favor "for $500,000 against Acuity and
16
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reserved Acuity's right to appeal the denial of its notion for
summary judgnent and notion for reconsideration of that denial."
Id. The parties agreed "'that the $500,000 figure would be the
anount that ACUITY would pay for the injuries and damages
sustained by G Vaughn Stone and Christine Stone in the event
[that] insurance coverage is found on appeal to exist from
ACUTY . . . .'" 1d., f966. Acuity had failed to provide the
Stones wth "adequate notice of the availability of UM
coverage," in violation of Ws. Stat. 8 632.32(4m(d), so this
court read into the Stones' policy "the mninmum |evel of UM
coverage required under § 632.32(4m (d)—$50,000 per person and
$100, 000 per accident." Id., 961. However, we held that this

particular determnation did not end our inquiry because of the

stipulation between the parties. Id., 965. W noted that the
"‘interpretation of a stipulation nust, above all, give effect
to the intention of the parties."'" Id., 967 (citations
omtted). Because we found that U M insurance coverage existed

in favor of the Stones, we held that Acuity had to pay the
Stones the full stipulated amount of $500,000 for their injuries
and not the |esser anmpbunt of $50,000 per person and $100, 000 per
accident. 1d., 968.

137 We are satisfied that Sanders did not waive her right
to an appeal by stipulating to the entry of the circuit court's
February 10, 2006 order. As we noted in Stone, stipulations
must "give effect to the intention of the parties.” Id., 167
Here, the stipulation expressly noted that it did "not
wai ve any appeal rights that . . . Sanders . . . nay have which

17
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are expressly reserved." Accordingly, giving effect to the
parties' clear intention, we are satisfied that Sanders did not
wai ve her right to an appeal because of the stipulation.?

138 We now turn our analysis to the other primary |egal
i ssue before us upon review, which is the finality, or the lack
thereof, of the February 10, 2006 order. After doing so, we
must determ ne whether Sanders' appeal was filed in a tinely
manner . W are satisfied that the February 10, 2006 order was
the relevant final order.* Under Ws. Stat. § 809.10, a tinely
notice of appeal is necessary to confer jurisdiction on an
appel late court. Sanders' notice of appeal was stanped as filed
on February 20, 2006.

139 Based upon our review of the record, we are satisfied
that the February 10, 2006 order of the circuit court net the

requi renents of a final order in a probate matter. The February

3 W note, however, that the parties to an action or a
proceeding may not bind the court on the issue of whether an
order or a judgnent is a final one regardless of the |anguage
set forth in a stipulation. Accordingly, as we stated in
Wanbolt, "[c]ircuit courts should therefore be mndful of
whet her a document stating that it is final for purposes of
appeal does in fact dispose of the entire matter in litigation
as to one or nore parties.”" Wanbolt v. W Bend Miut. Ins. Co.
2007 W 35, 946 n.19, 299 Ws. 2d 723, 728 N.W2d 670

* The relevant statute that sets forth the time linits for
an appeal requires that any "appeal to the court of appeals nust
be initiated within 45 days of" the entry of the final judgnent
or order that is being "appealed fromif witten notice of the
entry of a final judgnent or order is given within 21 days of
the final judgnent or order as provided in [§ ]806.06(5), or

within 90 days of entry if notice is not given . . . ." Ws.
Stat. 8§ 808.04(1). Sanders' appeal was tinely under either
test.

18
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10, 2006 circuit court order specifically noted it dism ssed al
clainms of Diane Sanders on the nerits.

40 Many issues renmained unresolved after the issuance of
the April 2005 order of the circuit court, which was the order
that confirmed the farms sale to Sanders. Accordingly, we are
convinced that the court of appeals focused too narrowy, and
therefore, erroneously on that circuit court order rather than
|l ooking at the scope of the entire "matter in Ilitigation”
bet ween Sanders and the Estate related to the real estate. In
doing so, the court of appeals failed to place appropriate
enphasis on many unresolved issues between Sanders and the
Estate in the real estate special proceeding. For exanple, the
June 2005 nedi ation agreenent, which the circuit court approved,
required Sanders "to cooperate wth any and all governnental
agenci es and their engi neers or ot her enpl oyees or
subcontractors wth respect to environnmental clean wup and

nmoni tori ng Furthernore, the Estate was to receive any

future reinbursement from "P.E CF. A f undi ng '
Accordingly, the nediation agreenent of June 2005 denonstrates
that there were still matters pending in the real estate specia
proceeding. The Estate was required to bring the farm property
into conpliance wth environmental standards and to perform
ot her, various clean-up activities on the farm The
environmental clean-up condition in the farm sales contract was
still pending until just before the issuance of the February 10,
2006 order. It was not until late January of 2006 that the

circuit court ordered paynents for services related to
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environnental restoration and clean-up activities. This January
2006 circuit court order noted that "the real estate which is
the principal asset in the Estate has now been brought into
conpliance with environnmental standards . . . ." Only after the
Estate had perfornmed all of its obligations in this regard could
a final order be entered in the present case. Accordingly, we
are satisfied that the February 10, 2006 order was the relevant
final order, because only it disposed of the entire matter in
l[itigation between Sanders and the Estate in the real estate
speci al proceedi ng.

141 Specifically, the February 10, 2006 order disposed of
the entire matter in litigation at the circuit court level as to

at |east one party, Sanders, by stating, "all clains brought and

made by and between Diane Sanders and [the Estate] are hereby

dism ssed on the nerits and w thout costs." Furthernore, that
order referenced the parties' "Stipulation and Oder of
Dismssal" and further stated that "all <clains have been
resolved or adjudicated at the trial court |evel." Wile a

finality determnation is not always clear-cut, here we are
satisfied that this <circuit court order was the one that
di sposed of the entire matter in litigation, at least in regard
to the relevant real estate speci al proceeding, and it

specifically noted and preserved Sanders' right to appeal from
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the order.® Just as we required in Wanbolt and Tyler, final
orders and final judgnents in probate cases should also state
that they are final for the purposes of an appeal, if that is
the intention of the parties involved and of the circuit court.

42 In sumary, based on the foregoing, we hold that the
February 10, 2006 order of the circuit court was a final order
for the purposes of an appeal. W are further satisfied that
Sanders did not waive her right to an appeal by stipulating to
the entry of the February 10, 2006 order.

|V

143 We reverse the decision of the court of appeals. e
hold that the February 10, 2006 order was a final order for the
pur poses of an appeal. W are further satisfied that Sanders
did not waive her right to an appeal by stipulating to the entry
of the February 10, 2006 order.

By the Court.—Fhe decision of the court of appeals is
reversed, and this matter is remanded to the court of appeals
for actions consistent with this opinion.

144 DAVID T. PROSSER, J., and PATIENCE DRAKE ROGGENSACK,

J., did not participate.

°> Sanders' appeal of the February 10, 2006 order, because
that order concluded the renmaining real estate matters, had the
effect of bringing before the court of appeals all of the real
estate issues. This is so because all prior nonfinal judgnents,
orders, or rulings that were adverse to Sanders in the real
estate special proceeding, which were not previously appealed
and ruled upon, were properly before the court of appeals. See
Ws. Stat. § 809.10(4).
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