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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed and 

r emanded.    

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed cour t  of  appeal s '  deci s i on, 1 whi ch af f i r med t he 

deci s i ons of  t he Shawano Count y Ci r cui t  Cour t ,  James R.  Habeck,  

Judge.   Jor gensen was convi ct ed of  bai l  j umpi ng,  oper at i ng whi l e 

i nt oxi cat ed ( f i f t h of f ense) ,  oper at i ng wi t h a pr ohi bi t ed al cohol  

concent r at i on ( f i f t h of f ense) ,  and oper at i ng a mot or  vehi c l e 

af t er  r evocat i on.   The ci r cui t  cour t  deni ed Jor gensen' s mot i on 

f or  post - convi ct i on r el i ef  concl udi ng t hat  def ense counsel  was 

                                                 
1 St at e v.  Jor gensen,  No.  2006AP1847- CR,  unpubl i shed sl i p 

op.  ( Wi s.  Ct .  App.  Mar .  13,  2007) .  
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not  i nef f ect i ve but  i nst ead had made deci s i ons based upon a 

r easonabl e t r i al  st r at egy,  and any er r or  t hat  occur r ed di d not  

negat i vel y i mpact  Jor gensen.   The ci r cui t  cour t  al so concl uded 

t hat  none of  t he er r or s const i t ut ed pl ai n er r or .   The cour t  of  

appeal s af f i r med t he ci r cui t  cour t ' s  deci s i on,  and as a r esul t ,  

Jor gensen pet i t i oned t hi s cour t  f or  r evi ew.   On t hi s appeal ,  

Jor gensen asser t s f our  t heor i es of  r el i ef :  pl ai n er r or ,  i n t he 

i nt er est  of  j ust i ce,  i nef f ect i ve assi st ance of  counsel ,  and 

st r uct ur al  er r or .   We concl ude t hat  t he unobj ect ed t o er r or s of  

t he j udge and t he pr osecut or  i n t hi s case ar e f undament al ,  

obvi ous,  and subst ant i al ;  and t he St at e has f ai l ed t o meet  i t s 

bur den of  pr oof  t hat  t hese er r or s wer e har ml ess.   Thus,  we 

concl ude t hat  t hese er r or s const i t ut e pl ai n er r or .   As a r esul t ,  

we r ever se t he cour t  of  appeal s '  deci s i on and r emand t o t he 

c i r cui t  cour t  f or  a new t r i al .  

I .  FACTS 

¶2 On November  10,  2004,  Donal d Jor gensen was schedul ed 

f or  a pl ea and sent enci ng hear i ng,  on a mat t er  unr el at ed t o t hi s 

appeal ,  i n t he c i r cui t  cour t  of  Shawano Count y,  bef or e Judge 

James R.  Habeck.   Assi st ant  Di st r i ct  At t or ney Whi t e ( t he 

pr osecut or )  i nf or med t he ci r cui t  cour t  t hat  Jor gensen and hi s 

at t or ney,  James Cher eski n,  wer e havi ng t r oubl e communi cat i ng.   

The pr osecut or  r el ayed t o t he c i r cui t  cour t  t hat  she coul d 

" smel l  a st r ong odor  of  i nt oxi cant s"  comi ng f r om Jor gensen,  and 

she had r equest ed t hat  a deput y  come and do a pr el i mi nar y br eat h 

t est .   The ci r cui t  cour t  or der ed a pr el i mi nar y br eat h t est  and 

i nf or med Jor gensen t hat  a t est  was necessar y i n or der  t o 
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det er mi ne whet her  he coul d under st and t hat  day' s pr oceedi ng.   

The pr el i mi nar y br eat h t est  was conduct ed i n cour t  and wi t nessed 

by bot h t he c i r cui t  cour t  j udge and t he pr osecut or .  

¶3 Deput y Mi l l er  r epor t ed,  i n open cour t  and on t he 

r ecor d,  Jor gensen' s pr el i mi nar y br eat h t est  r esul t  of  0. 12.   The 

j udge not ed,  on t he r ecor d as wel l ,  t hat  Jor gensen had t r oubl e 

f ol l owi ng si mpl e i nst r uct i ons,  and t he ci r cui t  cour t  j udge 

concl uded t hat  Jor gensen coul d not  pr oceed.   Jor gensen' s  

pr evi ous cash bond was r evoked,  a new cash bond was or der ed f or  

v i ol at i ng t he pr evi ous bond' s no al cohol  pr ovi s i on,  and t he 

ci r cui t  cour t  or der ed t hat  Jor gensen be t aken t o t he hospi t al  t o 

det er mi ne hi s bl ood al cohol  concent r at i on and t o ensur e t hat  he 

coul d be saf el y t aken i nt o cust ody.  

¶4 The Shawano Count y Sher i f f ' s  Depar t ment  i nvest i gat ed 

t he mat t er ,  and as a r esul t ,  Jor gensen was char ged wi t h bai l  

j umpi ng,  whi ch ar ose out  of  a no al cohol  pr ovi s i on i n hi s 

pr evi ous bond,  oper at i ng whi l e i nt oxi cat ed ( f i f t h of f ense) ,  

oper at i ng wi t h a pr ohi bi t ed al cohol  concent r at i on ( f i f t h 

of f ense) ,  and oper at i ng a mot or  vehi c l e af t er  r evocat i on.  

¶5 Pr i or  t o t r i al ,  At t or ney James Cher eski n,  who 

r epr esent ed Jor gensen on pr evi ous mat t er s,  wi t hdr ew f r om 

r epr esent i ng Jor gensen on char ges t hat  ar ose out  of  t he November  

10,  2004,  event s.   At t or ney Cher eski n c i t ed i r r econci l abl e 

di f f er ences as t he r eason f or  wi t hdr awi ng.   At t or ney Joan Boyd 

was subsequent l y appoi nt ed t o r epr esent  Jor gensen.   However ,  on 

Mar ch 15,  2005,  At t or ney Boyd moved t he ci r cui t  cour t  t o al l ow 

her  t o wi t hdr aw as Jor gensen' s counsel  due t o a conf l i c t  of  
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i nt er est .   At t or ney Boyd expl ai ned,  " I  was i n t he cour t r oom on 

t he day t hat  [ Jor gensen]  was char ged wi t h t hese par t i cul ar  

mat t er s,  and I  don' t  t hi nk i t ' s  advi sabl e f or  me t o cont i nue 

r epr esent i ng hi m. "   The ci r cui t  cour t  al l owed At t or ney Boyd t o 

wi t hdr aw,  and At t or ney Gar y Dodge ( def ense counsel )  was 

appoi nt ed t o r epr esent  Jor gensen on t hi s mat t er .  

¶6 On t he mor ni ng of  t r i al ,  August  31,  2005,  Jor gensen 

st i pul at ed t o havi ng f our  pr evi ous convi ct i ons f or  oper at i ng 

whi l e i nt oxi cat ed.   The cour t  expl ai ned t o Jor gensen t hat  i f  he 

di d not  st i pul at e t o t hese pr i or  convi ct i ons,  t he St at e woul d 

need t o pr ove t hem t o t he j ur y.   As a r esul t  and on t he advi ce 

of  hi s def ense counsel ,  Jor gensen st i pul at ed so as t o r emove t he 

pr evi ous OWI  convi ct i ons f r om t he j ur y ' s consi der at i on.  

¶7 Al so on t he mor ni ng of  t r i al ,  Assi st ant  Di st r i ct  

At t or ney Whi t e ( t he pr osecut or )  i nf or med t he ci r cui t  cour t  t hat  

she want ed t o ent er  t he November  10 hear i ng t r anscr i pt  i nt o 

evi dence.   The pr osecut or  asked t he ci r cui t  cour t  t o t ake 

j udi c i al  not i ce of  t he t r anscr i pt ,  and she asked t he ci r cui t  

cour t  j udge t o r ead t he t r anscr i pt  so as t o avoi d any accusat i on 

t hat  she r ead i t  i mpr oper l y.   The def ense counsel  agr eed t hat  

t he c i r cui t  cour t  shoul d r ead t he t r anscr i pt  t o t he j ur y,  and 

t he ci r cui t  cour t  j udge agr eed t o r ead t he t r anscr i pt .  

¶8 Af t er  openi ng st at ement s,  t he pr osecut or  asked t he 

cour t  t o t ake j udi c i al  not i ce and admi t  t he cer t i f i ed copy of  

t he bai l  bond t hat  per t ai ned t o t he bai l  j umpi ng char ge.   The 

def ense counsel  di d not  obj ect .   The ci r cui t  cour t  j udge 

i nf or med t he j ur y of  t he no al cohol  pr ovi s i on and t hat  t hi s bond 
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was i n ef f ect  on November  10,  2004.   Dur i ng openi ng st at ement s 

and agai n dur i ng c l osi ng ar gument s,  t he def ense counsel  t ol d t he 

j ur y t hat  Jor gensen conceded t o t he bai l  j umpi ng char ge because 

he admi t t ed t o dr i nki ng al cohol  at  a bar  near  t he cour t house.   

¶9 The pr osecut or  al so moved f or  t he admi ssi on of  t he 

November  10 hear i ng t r anscr i pt .   The def ense counsel  di d not  

obj ect ,  and t he ci r cui t  cour t  j udge t hen st at ed t he f ol l owi ng t o 

t he j ur y:  

What  I ' m goi ng t o r ead t o you i s  what  happened back on 
November  10 of  l ast  year .   Thi s was t aken down by a 
cour t  r epor t er  who was her e t hat  day.   You see t he 
cour t  r epor t er  her e i n f r ont  of  you t oday.   So you can 
under st and how t hat  happened.  

 So t hi s i s a par t  of  t he pr oceedi ngs hel d bef or e 
James R.  Habeck,  c i r cui t  j udge i n t he c i r cui t  cour t  
f or  Shawano Count y Br anch 1 hel d on November  10,  2004,  
i n t he c i t y of  Shawano Cour t  House,  r epor t ed by Ni na 
Bost wi ck.   The appear ances t hat  day wer e Cat har i ne 
Whi t e as t he assi st ant  DA,  f or  t he st at e,  James 
Cher eski n as at t or ney appear i ng on behal f  of  t he 
def endant ,  and t hen we had t he def endant ,  Donal d 
Jor gensen i n per son.   And I ' l l  r ead of f  t he begi nni ng 
par t  when I  say t hey,  t hat  woul d be t he per son who 
sai d a par t i cul ar  t opi c.   I f  I  use t he phr ase,  t he 
Cour t ,  t hat  means t he j udge,  who happened t o be me 
t hat  day.  

¶10 The ci r cui t  cour t  j udge t hen r ead f r om t he November  10 

hear i ng t r anscr i pt :  

THE COURT:  St at e and Donal d Jor gensen,  i s f i l e 
04- CT- 79.   He' s her e wi t h At t or ney Cher eski n.   What  
was your  pl an on pr oceedi ng t oday,  At t or ney Whi t e? 

MS.  WHI TE:  Your  Honor  t hi s was set  f or  a pl ea and 
sent enci ng.   I ' ve spoken wi t h At t or ney Cher eski n 
br i ef l y out si de.   He says he' s havi ng some pr obl ems 
communi cat i ng wi t h hi s c l i ent  t oday,  t hat  hi s c l i ent  
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i s i ndi cat i ng t hat  t her e' s some physi cal  pr obl ems t hat  
he' s havi ng.  

 I n t he br i ef  amount  of  t i me t hat  I  was cl ose t o 
hi s c l i ent ,  I  coul d smel l  a st r ong odor  of  i nt oxi cant s 
f r om hi s c l i ent .   I  cal l ed over  t o t he Sher i f f ' s  
Depar t ment  t o have a deput y sent  over  wi t h a 
pr el i mi nar y br eat h t est  devi ce.   I ' d ask t he cour t  t o 
or der  t hat  Mr .  Jor gensen submi t  t o a t est .  

THE COURT:  We need t o do t hat  t o f i gur e out  i f  
you woul d under st and what ' s happeni ng t oday t hen,  s i r .   
So her e i s an of f i cer ,  Deput y Mi l l er ,  and he' s goi ng 
t o gi ve you some i nst r uct i ons.   We want  t o make sur e 
you under st and what ' s happeni ng t oday.  

( Deput y conduct s t est  on def endant )  

DEPUTY CHRI S MI LLER:  Your  Honor ,  I  di d not  get  a 
suf f i c i ent  br eat h sampl e i n t he r eadi ng on t hi s,  i s  at  
a,  I  bar el y got  any br eat h at  al l ,  your  Honor .   He' s  
goi ng t o be over  a poi nt  one- oh ( 0. 10) .  

MS.  WHI TE:  What ' s t he r eadi ng? 

DEPUTY CHRI S MI LLER:  The r eadi ng i s a poi nt  one 
t wo ( 0. 12) .  

THE COURT:  Al l  r i ght .  And I  obser ved t he - -  

DONALD JORGENSEN:  Ther e i t  i s  r i ght  t her e.  

THE COURT:  I  obser ved t he pr ol onged i nst r uct i ons 
by t he deput y and Mr .  Jor gensen had t r oubl e f ol l owi ng 
t he si mpl e i nst r uct i ons,  so I  know he can' t  pr oceed 
t oday.   How do you want  t o handl e t hi s,  At t or ney 
Whi t e? 

MS.  WHI TE:  Your  Honor ,  I ' d ask t hat  t he pr evi ous 
cash bond be r evoked.   I t  shoul d be,  t he cour t  shoul d 
be awar e t hat  he has i n i nt er i m now been convi ct ed on 
Sept ember  23 of  2004 of  OWI  i n Cal umet  Count y t hat  
occur r ed whi l e he was out  on bond on t hi s case as 
wel l .   He has anot her  OWI  pendi ng i n Out agami e 
pendi ng,  and now we have hi m consumi ng i nt oxi cant s i n 
v i ol at i on of  hi s bond.   So I ' m aski ng t hat  t he 
pr evi ous bond be r evoked,  a t en t housand dol l ar  cash 
bond be set  i n t hi s mat t er ,  agai n wi t h t he condi t i on 
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t hat  he consume no al cohol .   And I ' m goi ng t o be 
aski ng t hat  t he of f i cer  t ake hi m t o t he Shawano 
Medi cal  Cent er  f or  a bl ood dr aw as evi dence of  a cr i me 
of  bai l  j umpi ng.  

THE COURT:  At t or ney Cher eski n.  

MR.  CHERESKI N:  Your  Honor ,  my cl i ent  has 
i ndi cat ed t o me t hat  i f  t her e i s any al cohol  i n hi s 
syst em,  i t ' s  a r esul t  of  l i qui d Tyl enol  or  NyQui l ,  and 
he i ndi cat es t o me t hat  he has t aken NyQui l  i n t hat  
f ashi on f or  12 year s.   He al so i ndi cat ed t o me t hat  he 
has not  consumed any al cohol ,  but  i nst ead i s suf f er i ng 
f r om t he af t er  ef f ect s of  a st r oke.  

.  .  .  .  

THE COURT:  .  .  .  I ' m concer ned about  Mr .  
Jor gensen' s heal t h.   So I ' m goi ng t o r evoke t he 
exi st i ng bond.   Our  Shawano Count y bond,  so we' r e 
c l ear ,  had a no al cohol  pr ovi s i on.   I t  appear s t o me 
Mr .  Jor gensen vi ol at ed t hat ,  so I  do have t o i ncr ease 
t he cash bond amount .   I t ' s  an unusual  case.   I ' m 
goi ng t o go t o t en t housand dol l ar s cash because of  
t he c i r cumst ances her e,  and we' l l  have,  Mr .  Jor gensen 
wi l l  have t o get  checked out  by t he hospi t al  j ust  t o 
make sur e t hat  he' s okay t o t ake i nt o cust ody,  based 
on what  I ' ve seen and hear d her e t oday,  so.  

¶11 Af t er  r eadi ng f r om t he t r anscr i pt ,  t he c i r cui t  cour t  

j udge st at ed,  " [ t ] hat ' s what  happened i n cour t  her e l ast  

November  10. "  

¶12 Dur i ng t he cour se of  t he t r i al ,  Deput y Mi l l er ,  

Ser geant  Lenzner ,  and Pamel a Faehl i ng t est i f i ed as St at e' s 

wi t nesses,  and Jor gensen t est i f i ed on hi s own behal f .   Deput y 

Mi l l er  t est i f i ed t hat  he coul d smel l  " a s t r ong odor  of  

i nt oxi cant s comi ng f r om [ Jor gensen' s]  per son, "  and Jor gensen had 

t r oubl e openi ng t he door  t o t he cour t r oom.   He f ur t her  t est i f i ed 

t hat  Jor gensen t ol d hi m he had " dr ank t wo bot t l es of  NyQui l . "   

Deput y Mi l l er  st at ed t hat  Jor gensen al so t ol d hi m t hat  he had no 
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al cohol  and no NyQui l  af t er  he l ef t  hi s home. 2  Ser geant  Lenzner  

t est i f i ed t hat  Pamel a Faehl i ng,  Jor gensen' s f r i end,  had t ol d t he 

of f i cer  t hat  she obser ved Jor gensen " dr i nk an ent i r e bot t l e,  a 

quar t  bot t l e,  of  Pepper mi nt  Schnapps"  on t he mor ni ng of  November  

10,  2004,  bef or e l eavi ng f or  t he cour t house.    

¶13 Faehl i ng,  however ,  gave cont r adi ct or y t est i mony at  

t r i al  as t o whet her  Jor gensen dr ank any al cohol  bef or e comi ng t o 

cour t .   She r ecant ed t he st at ement  gi ven t o Ser geant  Lenzner  and 

t est i f i ed t hat  Jor gensen di d not  dr i nk Pepper mi nt  Schnapps on 

t he mor ni ng of  November  10,  2004.   I n r esponse t o per si st ent  

quest i oni ng by t he pr osecut or  about  Jor gensen' s dr i nki ng on t he 

mor ni ng of  November  10,  2004,  Faehl i ng of t en r epl i ed " no"  or  

somet hi ng t o t he ef f ect  t hat  she di d not  r emember  i f  Jor gensen 

had dr ank t hat  mor ni ng.   However ,  Faehl i ng di d t est i f y t hat  

Jor gensen dr ove hi msel f  t o t he cour t house on November  10,  2004.    

¶14 Jor gensen t est i f i ed on hi s own behal f .   He t est i f i ed 

t hat  he di d not  dr i nk any al cohol  bef or e he l ef t  hi s r esi dence 

on t he mor ni ng of  November  10,  2004.   Pr evi ousl y,  however ,  

Jor gensen t ol d Deput y Mi l l er  t hat  he di d not  dr i nk any al cohol  

af t er  he l ef t  hi s house.   He t est i f i ed t hat ,  af t er  ar r i v i ng at  

                                                 
2 Deput y Mi l l er  t est i f i es t wi ce about  what  Jor gensen sai d he 

dr ank on November  10.   At  f i r st  Deput y Mi l l er  st at es t hat  
Jor gensen sai d he had t wo bot t l es of  NyQui l ,  but  t her e i s no 
i ndi cat i on of  when Jor gensen sai d t hi s occur r ed.   The second 
t i me,  Deput y Mi l l er  st at es t hat  Jor gensen st at ed he had no 
al cohol  and no NyQui l  af t er  he l ef t  hi s house.   However ,  t he 
quest i on Jor gensen was r espondi ng t o when he gave t hi s answer  
was:  Di d you have any al cohol  t o dr i nk af t er  you l ef t  your  
r esi dence t o come t o cour t ? 
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t he cour t house but  bef or e hi s hear i ng,  he dr ank an ent i r e bot t l e 

of  NyQui l ,  and he had t wo Tom Col l i ns at  a bar  j ust  a f ew bl ocks 

f r om t he cour t house.  

¶15 Dur i ng t he cl osi ng ar gument ,  t he pr osecut or  r ef er enced 

t he November  10,  2004,  hear i ng.   She st at ed:   

Al l  of  t hese of f enses happened back on November  
10,  2004 and I  t hi nk t hat  you' ve al l ,  t hr ough t he 
t est i mony and exhi bi t s t hat  have been ent er ed i nt o 
evi dence,  been gi ven a f ai r l y  c l ear  pi ct ur e of  what  
went  on t hat  day.   And i t ' s  unusual  because what  went  
on t hat  day went  on i n t hi s ver y r oom.   Thi s i s wher e 
i t  al l  happened.   And usual l y when I  come bef or e a 
j ur y t o do my cl osi ng ar gument  or  my summi ng up,  what  
I  t el l  t he j ur y i s,  I  di dn' t  get  t o see any of  i t  
ei t her .   I  have t o l ear n about  what  happened f r om t he 
wi t nesses,  t he same as you do.   I n t hi s case,  I  was 
t her e f or  some of  i t .   And you ar e act ual l y i n t he 
same pl ace wher e some of  i t  happened,  so you' r e havi ng 
a l i t t l e bi t  of  a uni que exper i ence f or  a j ur or .  

.  .  .  .  

.  .  .  And as you know,  I  i nf or med t he Cour t  t hat  
I  coul d smel l  t hat  he had been dr i nki ng when I  t al ked 
t o hi m br i ef l y i n t he hal l way wi t h hi s at t or ney.   And 
we cal l ed over  f or  a deput y t o come wi t h pr el i mi nar y 
br eat h t est  devi ce,  because i t  was a condi t i on of  hi s 
bond t hat  he not  dr i nk.  

 .  .  .  .  

 I  don' t  know what  he dr ank at  home.   [ Pam 
Faehl i ng]  showed a bot t l e t o Of f i cer  Lenzner ,  a bot t l e 
of  Pepper mi nt  Schnapps,  and sai d he dr ank i t  t hat  
mor ni ng bef or e he l ef t .   I  don' t  know,  I  wasn' t  t her e.  

 Al l  I  know i s when he was i n cour t  he was dr unk.   
And when he had t he bl ood dr awn t hat  he was dr unk.   
And he sai d t hat  af t er noon,  whi l e he was st i l l  dr unk 
and bef or e he had t i me t o t hi nk and come up wi t h a 
bet t er  l i e t hat  he had not hi ng t o dr i nk af t er  he l ef t  
home.  
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.  .  .  Thi s i s a t r i al  t hat  i s  a sear ch f or  t r ut h.   
The t r ut h of  t he mat t er  i s t hat  Mr .  Jor gensen i s a 
chr oni c al cohol i c.   I  don' t  know i f  we' r e ever  goi ng 
t o get  hi m t o bel i eve t hat ,  but  t hat ' s t he t r ut h.   The 
t r ut h of  t he mat t er  i s Mr .  Jor gensen dr ove t o cour t  
t hat  day and he was dr unk,  and i t  was a ver y f ool i sh 
t hi ng f or  hi m t o do.  .  .  .  

¶16 Jor gensen was convi ct ed of  al l  char ges:  bai l  j umpi ng,  

oper at i ng whi l e i nt oxi cat ed,  oper at i ng wi t h a pr ohi bi t ed al cohol  

concent r at i on,  and oper at i ng a mot or  vehi c l e af t er  r evocat i on.     

¶17 At  t he post - convi ct i on hear i ng,  Jor gensen ar gued i n 

f avor  of  a new t r i al  on t hr ee gr ounds:  pl ai n er r or ,  i nef f ect i ve 

assi st ance of  counsel ,  and i n t he i nt er est  of  j ust i ce.   The 

ci r cui t  cour t  concl uded t hat  Jor gensen' s i nt oxi cat i on was not  a 

def ense pur sued by Jor gensen;  r at her ,  hi s def ense i nvol ved 

whet her  he dr ove hi msel f  on November  10,  2004.   The ci r cui t  

cour t  concl uded t hat  as a mat t er  of  t r i al  st r at egy,  t he def ense 

counsel  det er mi ned t hat  t he t r anscr i pt  was l ess har mf ul  t han 

havi ng t he j udge and t he pr osecut or  t est i f y.   Whi l e t he c i r cui t  

cour t  expr essed some conf r ont at i on c l ause concer ns wi t h r egar d 

t o t he St at e' s  c l osi ng ar gument ,  t he c i r cui t  cour t  concl uded 

t hat  t he pr osecut or ' s st at ement s wer e based on t he t r anscr i pt  

and wi t h r egar d t o i nt oxi cat i on,  whi ch was not  r eal l y i n 

di sput e.   Mor eover ,  t he c i r cui t  cour t  concl uded t hat  t he def ense 

counsel  chose not  t o obj ect  dur i ng c l osi ng ar gument  as a mat t er  

of  t r i al  st r at egy.   The ci r cui t  cour t  concl uded,  " I  r eal l y don' t  

see any negat i ve i mpact  t hat ' s appar ent  t o me t hat  woul d 

const i t ut e pl ai n er r or  .  .  .  . "   As a r esul t ,  t he c i r cui t  cour t  

deni ed Jor gensen' s mot i on f or  post - convi ct i on r el i ef .   
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¶18 The cour t  of  appeal s,  i n an unpubl i shed deci s i on,  

af f i r med t he ci r cui t  cour t .   On Jor gensen' s i nef f ect i ve 

assi st ance of  counsel  c l ai m,  t he cour t  of  appeal s concl uded t hat  

whi l e t he pr osecut or ' s comment s dur i ng her  c l osi ng ar gument  wer e 

hi ghl y i nappr opr i at e,  " t her e i s no pr obabi l i t y  t hat  t he out come 

of  t he t r i al  woul d have been di f f er ent  absent  counsel ' s er r or s. "   

The cour t  of  appeal s al so concl uded t hat  any er r or s t hat  ar ose 

out  of  r eadi ng t he t r anscr i pt  i n cour t  wer e not  pr ej udi c i al .    

¶19 Jor gensen al so ar gued i n f avor  of  a new t r i al  on t he 

bases of  pl ai n er r or  and i n t he i nt er est  of  j ust i ce.   On t he 

pl ai n er r or  c l ai m,  t he cour t  of  appeal s concl uded t hat  Judge 

Habeck' s i nvol vement  di d not  gi ve an appear ance of  bi as.   Thus,  

f ai l i ng t o obj ect  t o hi s i nvol vement  was not  pl ai n er r or .   

Last l y,  t he cour t  of  appeal s concl uded t hat  t he r eal  cont r over sy 

had been t r i ed,  and t hus,  a r ever sal  i n t he i nt er est  of  j ust i ce 

was not  war r ant ed.   I n a di ssent ,  Chi ef  Judge Cane concl uded 

t hat  a new t r i al  was war r ant ed because of  t he pr osecut or ' s 

i mpr oper  st at ement s dur i ng c l osi ng ar gument .  

I I .  PLAI N ERROR DOCTRI NE 

¶20 Jor gensen' s def ense counsel  di d not  obj ect  t o t he 

c i r cui t  cour t ' s  r eadi ng of  t he November  10 hear i ng t r anscr i pt  or  

t o t he pr osecut or ' s i mpr oper  r emar ks dur i ng c l osi ng ar gument .   

As a r esul t ,  Jor gensen now asser t s f our  t heor i es of  r el i ef :  

pl ai n er r or ,  i n t he i nt er est  of  j ust i ce,  i nef f ect i ve assi st ance 

of  counsel ,  and st r uct ur al  er r or .   We concl ude t hat  t he f act s of  

t hi s case gi ve r i se t o pl ai n er r or  and t hus war r ant  a new t r i al .   

Fi r st ,  t he er r or s wer e f undament al ,  obvi ous,  and subst ant i al .   
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I n t hi s case,  Jor gensen was deni ed basi c const i t ut i onal  

pr ot ect i ons.   Second,  t he St at e has f ai l ed t o meet  i t s bur den of  

pr oof  t hat  t hese er r or s wer e har ml ess.   Thus,  we concl ude t hat  

t he er r or s const i t ut e pl ai n er r or .  

¶21 Wi sconsi n St at .  § 901. 03( 4)  ( 2003- 04)  r ecogni zes t he 

pl ai n er r or  doct r i ne. 3  The pl ai n er r or  doct r i ne al l ows appel l at e 

cour t s t o r evi ew er r or s t hat  wer e ot her wi se wai ved by a par t y ' s 

f ai l ur e t o obj ect .   St at e v.  Mayo,  2007 WI  78,  ¶29,  301 

Wi s.  2d 642,  734 N. W. 2d 115.   See al so 7 Dani el  D.  Bl i nka,  

Wi sconsi n Evi dence § 103. 7 ( 2d ed.  2001) .   Pl ai n er r or  i s 

" ' er r or  so f undament al  t hat  a new t r i al  or  ot her  r el i ef  must  be 

gr ant ed even t hough t he act i on was not  obj ect ed t o at  t he 

t i me. ' "   St at e v.  Sonnenber g,  117 Wi s.  2d 159,  177,  344 

N. W. 2d 95 ( 1984)  ( c i t at i on omi t t ed) .   The er r or ,  however ,  must  

be " obvi ous and subst ant i al . "   I d.   Cour t s shoul d use t he pl ai n 

er r or  doct r i ne spar i ngl y.   I d.   For  exampl e,  " ' wher e a basi c 

const i t ut i onal  r i ght  has not  been ext ended t o t he accused, ' "  t he 

pl ai n er r or  doct r i ne shoul d be ut i l i zed.   I d.  ( c i t i ng Vi r gi l  v.  

St at e,  84 Wi s.  2d 166,  195,  267 N. W. 2d 852 ( 1978)  ( Bei l f uss,  

C. J. ,  concur r i ng) ;  " Wi sconsi n cour t s have consi s t ent l y used t hi s  

const i t ut i onal  er r or  st andar d i n det er mi ni ng whet her  t o i nvoke 

t he pl ai n er r or  r ul e. "   St at e v.  Ki ng,  205 Wi s.  2d 81,  91,  555 

                                                 
3 Wi sconsi n St at .  § 901. 03( 4)  st at es:  " Not hi ng i n t hi s r ul e 

pr ecl udes t aki ng not i ce of  pl ai n er r or s af f ect i ng subst ant i al  
r i ght s al t hough t hey wer e not  br ought  t o t he at t ent i on of  t he 
j udge. "   Al l  r ef er ences t o Wi sconsi n St at ut es ar e t o t he 2003- 04 
ver si on unl ess ot her wi se not ed.    
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N. W. 2d 189 ( Ct .  App.  1996)  ( c i t i ng t o a number  of  Wi sconsi n 

cases appl y i ng t he pl ai n er r or  doct r i ne) .    

¶22 However ,  " ' t he exi st ence of  pl ai n er r or  wi l l  t ur n on 

t he f act s of  t he par t i cul ar  case. ' "   Mayo,  301 Wi s.  2d 642,  ¶29 

( c i t i ng Vi r gi l ,  84 Wi s.  2d at  190- 91) .   The quant um of  evi dence 

pr oper l y admi t t ed and t he ser i ousness of  t he er r or  i nvol ved ar e 

par t i cul ar l y i mpor t ant .   I d.   " Er r oneousl y admi t t ed evi dence may 

t i p t he scal es i n f avor  of  r ever sal  i n a c l ose case,  even t hough 

t he same evi dence woul d be har ml ess i n t he cont ext  of  a case 

demonst r at i ng over whel mi ng evi dence of  gui l t . "   Vi r gi l ,  84 

Wi s.  2d at  191.   Thus,  no br i ght - l i ne r ul e exi st s t o det er mi ne 

aut omat i cal l y when r ever sal  i s  war r ant ed.   See Mayo,  301 

Wi s.  2d 642,  ¶29.  

¶23 I f  t he def endant  shows t hat  t he unobj ect ed t o er r or  i s 

f undament al ,  obv i ous,  and subst ant i al ,  t he bur den t hen shi f t s t o 
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t he St at e t o show t he er r or  was har ml ess. 4  I d.  ( c i t i ng Ki ng,  205 

Wi s.  2d at  93) .   To det er mi ne whet her  an er r or  i s har ml ess,  t hi s  

cour t  i nqui r es whet her  t he St at e can pr ove " ' beyond a r easonabl e 

doubt  t hat  a r at i onal  j ur y woul d have f ound t he def endant  gui l t y 

absent  t he er r or [ ] . ' " 5  Mayo,  301 Wi s.  2d 642,  ¶47 ( c i t at i on 

                                                 
4 " I t  i s  al so consi st ent  wi t h f eder al  case l aw f or  us t o use 

a har ml ess er r or  anal ysi s i n det er mi ni ng whet her  t o i nvoke t he 
pl ai n er r or  doct r i ne. "   St at e v.  Ki ng,  205 Wi s.  2d 81,  92,  555 
N. W. 2d 189 ( Ct .  App.  1996) .   See al so Uni t ed St at es v.  Ol ano,  
507 U. S.  725,  734 ( 1993) .   However ,  unl i ke t he st at e of  
Wi sconsi n wher e t he St at e hol ds t he bur den,  i n t he f eder al  
syst em t he bur den i s on t he def endant  t o show t hat  t he er r or  was 
har ml ess.   Ki ng,  205 Wi s.  2d at  93.   The concur r ence advocat es 
f or  st at i ng t he speci f i c  l anguage t hat  f eder al  cour t s use i n 
t hei r  pl ai n er r or  doct r i ne anal ysi s.   I nst ead,  t he maj or i t y 
deci s i on t oday i ncor por at es exi st i ng Wi sconsi n case l aw on t hat  
i ssue i n or der  t o c l ar i f y Wi sconsi n' s pl ai n er r or  doct r i ne.   See 
¶¶21 and 22 of  t hi s opi ni on.   Whi l e t he concur r ence quest i ons 
what  woul d qual i f y as f undament al  and subst ant i al  er r or  under  
t he maj or i t y ' s t est ,  t he f eder al  doct r i ne,  as espoused by t he 
concur r ence,  r ai ses t he same quest i on.   The concur r ence al so 
asks whet her  a f undament al  and subst ant i al  er r or  can be 
har ml ess.   Under  our  anal ysi s,  any er r or  t hat  sat i sf i es t he 
f i r st  pr ong of  our  pl ai n er r or  doct r i ne,  i . e. ,  any er r or  t hat  i s  
f undament al ,  obvi ous,  and subst ant i al ,  must  t hen under go t he 
second pr ong of  whet her  t hat  er r or  i s nonet hel ess har ml ess.   
Today we f i nd t hat  t he er r or s const i t ut e pl ai n er r or .   I n t hi s  
case,  we ar e not  pr esent ed wi t h f act s t hat  sat i sf y t he f i r st  
pr ong but  ar e har ml ess under  t he second pr ong.   I n a f ut ur e 
case,  however ,  an er r or  may sat i sf y t he f i r st  pr ong but  
nonet hel ess be deemed har ml ess under  t he second pr ong' s seven 
f act or  t est ,  and t hus,  t he er r or  woul d not  const i t ut e pl ai n 
er r or .  

5 The har ml ess er r or  t est  has al so been st at ed as f ol l ows:  
" [ T] he er r or  i s har ml ess i f  t he benef i c i ar y of  t he er r or  pr oves 
' ' beyond a r easonabl e doubt  t hat  t he er r or  compl ai ned of  di d not  
cont r i but e t o t he ver di ct  obt ai ned. ' ' "   St at e v.  Mayo,  2007 WI  
78,  ¶47,  301 Wi s.  2d 642,  734 N. W. 2d 115 ( c i t i ng St at e v.  
Ander son,  2006 WI  77,  ¶114,  291 Wi s.  2d 673,  717 N. W. 2d 74,  
quot i ng Chapman v.  Cal i f or ni a,  386 U. S.  18,  24 ( 1967) ) .  
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omi t t ed) .   Thi s cour t  has i dent i f i ed sever al  f act or s t o assi st  

i n det er mi ni ng whet her  an er r or  i s har ml ess:  ( 1)  t he f r equency 

of  t he er r or ;  ( 2)  t he i mpor t ance of  t he er r oneousl y admi t t ed 

evi dence;  ( 3)  t he pr esence or  absence of  evi dence cor r obor at i ng 

or  cont r adi ct i ng t he er r oneousl y admi t t ed evi dence;  ( 4)  whet her  

t he er r oneousl y admi t t ed evi dence dupl i cat es unt ai nt ed evi dence;  

( 5)  t he nat ur e of  t he def ense;  ( 6)  t he nat ur e of  t he St at e' s 

case;  and ( 7)  t he over al l  st r engt h of  t he St at e' s case.   I d. ,  

¶48. 6  I f  t he St at e f ai l s  t o meet  i t s bur den of  pr ovi ng t hat  t he 

er r or s wer e har ml ess,  t hen t he cour t  may concl ude t hat  t he 

er r or s const i t ut e pl ai n er r or .  

¶24 Wi sconsi n appel l at e cour t s have appl i ed t he pl ai n 

er r or  doct r i ne t o eval uat e unobj ect ed t o er r or  t hat  i s  

                                                 
6 See St at e v.  Hal e,  2005 WI  7,  ¶¶61- 77,  277 Wi s.  2d 593,  

691 N. W. 2d 637 ( appl y i ng t he har ml ess er r or  f act or s) ;  St at e v.  
St uar t ,  2005 WI  47,  ¶¶41- 57,  279 Wi s.  2d 659,  695 N. W. 2d 259 
( appl y i ng t he har ml ess er r or  f act or s) .  
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f undament al ,  obv i ous and subst ant i al . 7  I n Mayo,  t hi s cour t  

anal yzed a number  of  er r or s.   We concl uded t hat  even t hough 

di spar agi ng r emar ks by bot h t he pr osecut or  and t he def ense 

counsel  wer e i mpr oper ,  t hose er r or s di d not  r equi r e a new t r i al  

based on pl ai n er r or  or  i n t he i nt er est  of  j ust i ce.   I d. ,  ¶42.   

I n Mayo,  t he pr osecut or  st at ed t hat  t he r ol e of  t he def ense 

counsel  was t o " get  hi s c l i ent  of f  t he hook and not  t o see 

j ust i ce done but  t o see hi s c l i ent  was acqui t t ed. "   I d.   The 

def ense counsel ,  on t he ot her  hand,  anal ogi zed t he pr osecut or  t o 

Saddam Hussei n.   Thi s cour t  conc l uded t hat  whi l e t he st at ement s 

wer e i mpr oper ,  t hey wer e not  pr ej udi c i al  when vi ewed i n cont ext  

of  t he whol e t r i al  and t hus a due pr ocess vi ol at i on had not  

                                                 
7 See Ki ng,  205 Wi s.  2d at  91- 95 ( concl udi ng t hat  t he 

conf r ont at i on c l ause vi ol at i on,  whi ch admi t t ed a co- def endant ' s 
i ncr i mi nat i ng st at ement s,  was har ml ess) ;  St at e v.  Sonnenber g,  
117 Wi s.  2d 159,  177- 80,  344 N. W. 2d 95 ( 1984)  ( concl udi ng t hat  a 
wi t ness'  i r r el evant  t est i mony was er r oneousl y admi t t ed but  
har ml ess) ;  St at e v.  Gust af son,  119 Wi s.  2d 676,  687- 89,  350 
N. W. 2d 653 ( 1984)  ( concl udi ng t hat  t he admi ssi on of  a 
def endant ' s no cont est  pl ea and evi dence of  hi s del i nquency 
adj udi cat i on di d not  deny t he def endant  of  a const i t ut i onal  
r i ght ) ;  Vi r gi l  v.  St at e,  84 Wi s.  2d 166,  179- 94,  267 N. W. 2d 852 
( 1978)  ( concl udi ng t hat  ( 1)  out  of  cour t  st at ement s t hat  wer e 
not  i nconsi st ent  but  admi t t ed anyway di d not  qual i f y as pl ai n 
er r or ;  ( 2)  assi st ant  di st r i ct  at t or ney' s t est i mony about  a pl ea 
bar gai n made wi t h a co- def endant  di d not  qual i f y as pl ai n er r or ;  
( 3)  t he admi ssi on of  a co- def endant ' s gui l t y pl ea di d not  
qual i f y as pl ai n er r or ;  and ( 4)  t he admi ssi on of  a co-
def endant ' s t est i mony t hr ough a pol i ce of f i cer  was a 
conf r ont at i on c l ause vi ol at i on t hat  was not  har ml ess) .     
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occur r ed. 8  I d. ,  ¶43.   Dur i ng her  c l osi ng ar gument ,  t he 

pr osecut or  al so comment ed on t he pr ocess she used f or  r evi ewi ng 

f i l es and maki ng char gi ng deci s i ons.   However ,  t he cour t  f ound 

t hat  t hese comment s di d not  pr ovi de t he j ur y wi t h i nf or mat i on 

t hat  woul d unf ai r l y i nf l uence t he j ur y ' s deci s i on and i nf ect  t he 

t r i al  wi t h unf ai r ness.   I d. ,  ¶45.   

¶25 On t he ot her  hand,  t he pr osecut or ' s st at ement s i n 

Mayo,  whi ch she made dur i ng her  openi ng st at ement  and 

exami nat i on of  St at e' s wi t nesses,  v i ol at ed t he def endant ' s 

const i t ut i onal  r i ght  t o r emai n s i l ent  because t he st at ement s 

r ef er enced t he def endant ' s pr e- Mi r anda si l ence.   However ,  t he 

cour t  concl uded t hat  t he er r or  of  comment i ng on pr e- Mi r anda 

si l ence was har ml ess because t he er r or s wer e i nf r equent  and not  

pr ej udi c i al .   I d. ,  ¶¶49- 52.    

¶26 I n St at e v.  Davi dson,  2000 WI  91,  ¶¶81- 89,  236 

Wi s.  2d 537,  613 N. W. 2d 606,  t hi s cour t  anal yzed whet her  a 

pr osecut or ' s st at ement s dur i ng c l osi ng ar gument s r equi r ed 

r ever sal  under  t he pl ai n er r or  doct r i ne.   The pr osecut or  

comment ed on t he cr edi bi l i t y  of  a wi t ness and asked t he j ur y,  

" do you bel i eve Ti na as I  do. "   I d. ,  ¶82.   Thus,  t he pr osecut or  

i nappr opr i at el y vouched f or  a wi t ness.    

                                                 
8 To det er mi ne whet her  a pr osecut or ' s comment s gi ve r i se t o 

a due pr ocess vi ol at i on,  t he cour t  must  ask whet her  t he 
st at ement s " ' so i nf ect ed t he t r i al  wi t h unf ai r ness as t o make 
t he r esul t i ng convi ct i on a deni al  of  due pr ocess. ' "   Mayo,  301 
Wi s.  2d 642,  ¶43 ( quot i ng St at e v.  Davi dson,  2000 WI  91,  ¶88,  
236 Wi s.  2d 537,  613 N. W. 2d 606) .    
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¶27 The second comment  by t he pr osecut or  i n Davi dson 

r esul t ed i n t he j ur y hear i ng i nsi gni f i cant ,  unswor n t est i mony. 9  

I d. ,  ¶83.   Thi s cour t  concl uded t hat  t he pr osecut or ' s st at ement s 

wer e l i mi t ed i n scope and not  " so egr egi ous as t o const i t ut e 

pl ai n er r or . "   I d. ,  ¶88.   The i mpr oper  st at ement s di d not  i nf ect  

t he t r i al  wi t h unf ai r ness so as t o r ender  t he r esul t i ng 

convi ct i on a deni al  of  due pr ocess.   I d.    

¶28 I n t he case at  i ssue,  t he j udge and t he pr osecut or  

made sever al  er r or s dur i ng t r i al ,  and def ense counsel  di d not  

obj ect .   For  exampl e,  t he f ol l owi ng er r or s occur r ed as a r esul t  

of  t he cour t  r eadi ng t he t r anscr i pt :  ( 1)  The admi ssi on of  ot her  

act s such as pr i or  convi ct i ons and pendi ng char ges f or  oper at i ng 

whi l e i nt oxi cat ed.   See St at e v.  Al exander ,  214 Wi s.  2d 628,  

644- 51,  571 N. W. 2d 662 ( 1997)  ( cr i t i c i z i ng t he admi ssi on of  

pr i or  convi ct i ons when t he def endant  st i pul at es t o t hose 

                                                 
9 The r el evant  por t i on i n Davi dson r eads:  

The second r emar k occur r ed dur i ng t he 
pr osecut or ' s r ebut t al .   Dur i ng cr oss- exami nat i on,  t he 
pr osecut or  had asked t he def endant ' s wi f e whet her  she 
sai d ' t hat  f ucker '  when Ti na H. ' s mot her  f i r st  cal l ed 
and t ol d her  about  t he assaul t .   The def endant ' s  wi f e 
deni ed maki ng t he st at ement ,  and t he pr osecut or  di d 
not  quest i on Ti na H. ' s mot her  on t he mat t er .   The 
def ense comment ed dur i ng c l osi ng ar gument s t hat  t he 
pr osecut or ' s own wi t ness never  ver i f i ed t hi s 
st at ement .   On r ebut t al ,  t he pr osecut or  sai d,  ' Counsel  
made r ef er ence t o t he di st r i ct  at t or ney' s quest i on 
about  t hat  pr of ani t y wor d,  t hat  f ——er ,  and he says my 
wi t ness di dn' t  even say t hat  on t he st and,  and you 
know what ,  she di dn' t .   You know why she di dn' t ?  I  
di dn' t  ask t he quest i on. '   

Davi dson,  236 Wi s.  2d 537,  ¶83.   
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convi ct i ons and t he onl y pur pose of  admi ssi on i s t o pr ove a 

st at us el ement ) ;  see al so Wi s.  St at .  § 904. 04( 2)  ( pr ecl udi ng t he 

admi ssi on of  ot her  cr i mes gener al l y unl ess an except i on 

appl i es) .   ( 2)  The admi ssi on of  t he f act  t hat  a pr el i mi nar y 

br eat h t est  was conduct ed and t he r esul t s of  t hat  t est .   See 

Wi s.  St at .  § 343. 303 ( r ender i ng a pr el i mi nar y br eat h t est  

i nadmi ssi bl e unl ess cer t ai n except i ons appl y) .   ( 3)  The 

admi ssi on of  i nadmi ssi bl e hear say i ncl udi ng " t est i mony"  f r om t he 

j udge and t he pr osecut or .   See Wi s.  St at .  § 908. 02.   ( 4)  The 

admi ssi on of  i nf or mat i on bef or e t he j ur y t hat  was not  subj ect  t o  

conf r ont at i on,  such as t he j udge' s r emar ks and t he pr osecut or ' s 

comment ar y r egar di ng t he pr el i mi nar y br eat h t est ,  t hei r  per sonal  

obser vat i ons of  Jor gensen on November  10,  and t hei r  concl usi ons 

about  Jor gensen' s gui l t .   See Ar t i c l e I ,  Sect i on 7 of  t he 

Wi sconsi n Const i t ut i on and t he Si xt h Amendment  of  t he Uni t ed 

St at es Const i t ut i on.   ( 5)  The pr osecut or ' s asser t i on of  per sonal  

knowl edge of  t he f act s.   See SCR 20: 3. 4( e)  ( 2004)  ( st at i ng a 

l awyer  shal l  not  " asser t  per sonal  knowl edge of  f act s i n i ssue 

except  when t est i f y i ng as a wi t ness" ) ;  St at e v.  Jackson,  2007 WI  

App 145,  ¶22,  302 Wi s.  2d 766,  735 N. W. 2d 178.   ( 6)  The 

admi ssi on of  i nf or mat i on r egar di ng t he j udge' s par t i c i pat i on,  

i ncl udi ng hi s per cept i ons and concl usi ons,  at  t he pr i or  

pr oceedi ng.   See gener al l y Wi t hr ow v.  Lar ki n,  421 U. S.  35,  56 

( 1975)  ( concl udi ng t hat  a j udge' s pr et r i al  i nvol vement  does not  

r ai se any const i t ut i onal  bar r i er  agai nst  t he j udge' s pr esi di ng 

over  t he cr i mi nal  t r i al ) .   However ,  t he j ur y shoul d not  have 

l ear ned of  hi ghl y pr ej udi c i al ,  i nadmi ssi bl e evi dence t hat  
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i ncl uded t he j udge' s i nvol vement  and concl usi ons as wel l  as t he 

pr osecut or ' s i nvol vement  and concl usi ons.  

¶29 Unobj ect ed t o er r or s al so occur r ed dur i ng t he 

pr osecut or ' s c l osi ng ar gument .   The pr osecut or ' s  c l osi ng r emar ks 

hi ghl i ght ed t he hi ghl y pr ej udi c i al ,  i nadmi ssi bl e i nf or mat i on.   

Li ke t he j udge' s " t est i mony, "  t he pr osecut or ' s " t est i mony"  was 

not  subj ect  t o conf r ont at i on.    

¶30 The pr osecut or ,  dur i ng c l osi ng ar gument ,  i dent i f i ed 

t he def endant  as a " chr oni c al cohol i c" :   

Thi s i s a t r i al  t hat  i s  a sear ch f or  t r ut h.   The t r ut h 
of  t he mat t er  i s t hat  Mr .  Jor gensen i s a chr oni c 
al cohol i c.   I  don' t  know i f  we' r e ever  goi ng t o get  
hi m t o bel i eve t hat ,  but  t hat ' s t he t r ut h.   The t r ut h 
of  t he mat t er  i s Mr .  Jor gensen dr ove t o cour t  t hat  day 
and he was dr unk,  and i t  was ver y f ool i sh t hi ng f or  
hi m t o do.  .  .  .    

¶31 Thi s comment ar y was i mpr oper .   Fi r st ,  i t  i s 

i nappr opr i at e f or  an at t or ney t o al l ude t o a mat t er  not  

suppor t ed by admi ssi bl e evi dence.   See SCR 20: 3. 4( e) ;  St at e v.  

Fr ei ber g,  35 Wi s.  2d 480,  484,  151 N. W. 2d 1 ( 1967)  ( st at i ng t hat  

al cohol i sm i s a di sease t hat  shoul d be pr oven by exper t  medi cal  

opi ni on) .   Second,  i t  i s  i mpr oper  f or  a pr osecut or  t o pr ovi de 

t he j ur y wi t h i nf or mat i on,  whi ch al l ows t he j ur y t o consi der  

f act s not  i n evi dence when det er mi ni ng gui l t .   See St at e v.  

Smi t h,  2003 WI  App 234,  ¶23,  268 Wi s.  2d 138,  671 N. W. 2d 854.   

Thi r d,  whi l e t he st at ement  i s not  evi dence because i t  was st at ed 

dur i ng c l osi ng ar gument s,  i t  i s  st i l l  usef ul  t o asser t  t hat  

l abel i ng Jor gensen a " chr oni c al cohol i c"  i s  not  r el evant ,  and i t  

i s  hi ghl y pr ej udi c i al .   See Wi s.  St at .  §§ 904. 01 and 904. 03.   
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Four t h,  t he cont ext  i n whi ch t he " chr oni c al cohol i c"  comment  

ar ose comes danger ousl y c l ose t o aski ng t he j ur y t o convi ct  

Jor gensen of  OWI  because he i s an al cohol i c who may not  

acknowl edge t hat  he has a pr obl em.   See gener al l y Robi nson v.  

Cal i f or ni a,  370 U. S.  660,  666 ( 1962)  ( r ender i ng a st at ut e 

unconst i t ut i onal  because i t  puni shed t he st at us of  havi ng a 

nar cot i cs addi ct i on r at her  t han t he act  of  manuf act ur i ng,  

sel l i ng,  pur chasi ng,  or  possessi ng nar cot i cs) .  

¶32 Thi s comment ar y was not  hear d by t he j ur y i n a vacuum.   

The " chr oni c al cohol i c"  st at ement  occur r ed i n a t r i al  wher e t he 

j ur y was i nf or med of :  ( 1)  t he def endant ' s  pr evi ous OWI  

convi ct i ons;  ( 2)  t he def endant ' s pendi ng OWI  char ges;  ( 3)  t he 

j udge or der i ng a pr el i mi nar y br eat h t est ;  ( 4)  t he t r i al  j udge 

and t he t r i al  pr osecut or  wi t nessi ng t he November  10 event s;  ( 5)  

t he j udge' s det er mi nat i on t hat  Jor gensen needed t o be sent  t o 

t he hospi t al  f or  eval uat i on;  and ( 6)  t he t r i al  j udge and 

pr osecut or ' s concl usi ons about  Jor gensen' s i nt oxi cat i on and hi s 

gui l t .  

A.  Const i t ut i onal  Cl ai ms 

¶33 Rel evant  t o a pl ai n er r or  anal ysi s i n t hi s case ar e 

t he unobj ect ed t o er r or s t hat  occur r ed by t he j udge and t he 

pr osecut or .   I n t hi s case,  Jor gensen was deni ed hi s r i ght  t o 

conf r ont at i on and due pr ocess because of  t he t r anscr i pt  bei ng 

r ead by t he t r i al  j udge,  who al so pr esi ded over  t he November  10 

hear i ng,  and t he pr osecut or ' s i nappr opr i at e st at ement  dur i ng 

c l osi ng ar gument .  
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1.  Conf r ont at i on Cl ause 

¶34 " ' The Conf r ont at i on Cl ause of  t he Uni t ed St at es and 

Wi sconsi n Const i t ut i ons guar ant ee cr i mi nal  def endant s t he r i ght  

t o conf r ont  wi t nesses agai nst  t hem. ' "   St at e v.  Jensen,  2007 WI  

26,  ¶13,  299 Wi s.  2d 267,  727 N. W. 2d 518 ( c i t at i on omi t t ed) ;  see 

al so Cr awf or d v.  Washi ngt on,  541 U. S.  36,  42 ( 2004) ,  U. S.  Const .  

amend.  VI ; 10 Wi s.  Const .  ar t .  I ,  § 7. 11  By r eadi ng t he November  

10 hear i ng t r anscr i pt  at  Jor gensen' s cr i mi nal  t r i al ,  whi ch 

essent i al l y  pr ovi ded t he j ur y  wi t h t he j udge' s and t he 

pr osecut or ' s concl usi ons about  Jor gensen' s gui l t ,  t he c i r cui t  

cour t  i t sel f  seemi ngl y t est i f i ed agai nst  t he def endant ,  and t he 

pr osecut or  essent i al l y  t est i f i ed agai nst  t he def endant  by v i r t ue 

of  t he j udge r eadi ng t he t r anscr i pt  f r om t he November  10 

hear i ng.   Thi s hi ghl y pr ej udi c i al  and l ar gel y i nadmi ssi bl e 

evi dence was not  subj ect  t o cr oss- exami nat i on.  

¶35 Her e,  t he c i r cui t  cour t  seemed t o t est i f y agai nst  t he 

def endant  when i t  st at ed t he f ol l owi ng:  ( 1)  Jor gensen was havi ng 

di f f i cul t y f ol l owi ng si mpl e i nst r uct i ons due t o i nt oxi cat i on;  

and ( 2)  Jor gensen vi ol at ed t he no al cohol  pr ovi s i on of  hi s bond.   

These st at ement s di r ect l y r el at ed t o Jor gensen' s al l eged 

                                                 
10 The Si xt h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des t hat  " [ i ] n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  
enj oy t he r i ght  .  .  .  t o be conf r ont ed wi t h t he wi t nesses 
agai nst  hi m[ . ] "  

11 Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on st at es 
t hat  " [ i ] n al l  cr i mi nal  pr osecut i ons t he accused shal l  enj oy t he 
r i ght  .  .  .  t o meet  t he wi t nesses f ace t o f ace. "  
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i nt oxi cat i on and t he el ement s of  t he of f enses char ged f or  whi ch 

Jor gensen was t o be pr esumed i nnocent .   I t  r emai ns t he St at e' s 

bur den t o pr ove t hose el ement s beyond a r easonabl e doubt .   Under  

Wi s.  St at .  § 946. 49( 1) ,  t he St at e must  pr ove t hat  t he def endant  

v i ol at ed a pr ovi s i on of  hi s or  her  bond.   I n t hi s case,  t he 

t er ms of  t he bond and t he def endant ' s knowi ng conduct ,  consumi ng 

al cohol ,  i n v i ol at i on of  t hose t er ms ar e el ement s t hat  t he St at e 

must  pr ove i n or der  t o convi ct  t he def endant  of  bai l  j umpi ng.   

See Wi s JI ——Cr i mi nal  1795.   Under  Wi s.  St at .  § 346. 63( 1) ( a) ,  t he 

St at e must  pr ove t he def endant  was under  t he i nf l uence of  an 

i nt oxi cant  at  t he t i me t he def endant  dr ove on a hi ghway.   See 

Wi s JI ——Cr i mi nal  2663.   The St at e' s bur den was decr eased because 

of  t he er r or s made at  t r i al .    

¶36 The ci r cui t  cour t ' s  comment ar y essent i al l y  const i t ut ed 

unswor n t est i mony agai nst  t he def endant ,  and i t  r eached l egal  

concl usi ons t hat  shoul d ot her wi se r est  sol el y wi t hi n t he 

pr ovi nce of  t he j ur y.   Jor gensen never  had t he oppor t uni t y t o 

quest i on t he c i r cui t  cour t ' s  obser vat i ons.   The oppor t uni t y t o 

quest i on one' s accuser s i s cent r al  t o our  adver sar i al  syst em.   

Wi t hout  conf r ont at i on,  pot ent i al  er r or s,  mi st akes of  f act ,  and 

ambi gui t i es ar e nei t her  exami ned nor  t est ed by opposi ng counsel .   

Si nce t hese obser vat i ons l i kel y hel ped t o est abl i sh el ement s of  

t he cr i mes char ged,  t hese wer e not  t r i v i al  comment s by t he 

c i r cui t  cour t .   Mor eover ,  t he c i r cui t  cour t ' s  obser vat i ons 

i nf or med t he j ur y t hat  t he cour t  bel i eved Jor gensen was 

i nt oxi cat ed,  v i ol at ed hi s bond,  and was gui l t y.  
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¶37 Al so,  by v i r t ue of  t he c i r cui t  cour t  r eadi ng t he 

November  10 hear i ng t r anscr i pt ,  t he pr osecut or  essent i al l y  

" t est i f i ed"  agai nst  t he def endant  wi t hout  bei ng subj ect  t o 

conf r ont at i on.   The pr osecut or ' s r emar ks at  t he hear i ng 

f or war ded t he f ol l owi ng asser t i ons:  ( 1)  Jor gensen was havi ng 

t r oubl e communi cat i ng wi t h hi s l awyer ;  ( 2)  he emi t t ed a st r ong 

odor  of  i nt oxi cant s;  ( 3)  Jor gensen was convi ct ed of  anot her  OWI  

i n Cal umet  Count y whi l e out  on a Shawano Count y bond;  ( 4)  he had 

a pendi ng OWI  i n Out agami e Count y;  and ( 5)  Jor gensen vi ol at ed 

hi s bond.    

¶38 Despi t e t he evi dent i ar y and pr ocedur al  er r or s 

associ at ed wi t h t hi s t est i mony,  Jor gensen never  had t he 

oppor t uni t y t o conf r ont  hi s accuser .   Thus,  t he def endant  was 

depr i ved of  t he oppor t uni t y t o t est  t he pr osecut or ' s st at ement s.   

I n addi t i on,  t he uncont r over t ed,  hi ghl y pr ej udi c i al ,  and l ar gel y  

i nadmi ssi bl e evi dence appear ed t o be cl oaked wi t h t he j udge' s 

appr oval .   Wi t hout  t he St at e i nt r oduci ng t he r equi s i t e evi dence,   

t he j ur y was i nf or med t hat  t he pr osecut or  bel i eved Jor gensen was 

i nt oxi cat ed on November  10,  he had vi ol at ed hi s bond,  and t hat  

he was gui l t y of  OWI  i n t he past ,  had pendi ng OWI  char ges i n 

anot her  count y,  and was now gui l t y of  t he cr i mes char ged i n t hi s  

case.   Test i mony f r om a pr osecut or  i s di f f i cul t  enough t o 

over come,  but  i t  i s  i mpossi bl e f or  a def endant  t o t est  or  

count er  a pr osecut or ' s " t est i mony"  when t he def endant  i s deni ed 

hi s r i ght  t o conf r ont  t he pr osecut or  as a wi t ness.   I t  i s  even 

mor e i nsur mount abl e when i t  appear s t hat  t he j udge i s appr ovi ng 

of  t he pr osecut or ' s ver si on of  t he evi dence because t he j udge i s 
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r eadi ng t he obser vat i ons t o t he j ur y and st at es,  " [ t ] hat ' s what  

happened i n cour t  her e l ast  November  10. "    

¶39 Jor gensen' s r i ght  t o conf r ont at i on was al so v i ol at ed 

dur i ng t he pr osecut or ' s c l osi ng ar gument .   The pr osecut or  t ook 

what  t he j ur y had i mpr oper l y hear d dur i ng t he t r i al  a st ep 

f ur t her .   She " t est i f i ed"  t hat  Jor gensen was a " chr oni c 

al cohol i c"  who di d not  acknowl edge hi s pr obl em,  t hat  on November  

10 she smel l ed a st r ong odor  of  i nt oxi cant s f r om hi m,  and t hat  

she knew Jor gensen was dr unk t hat  day i n cour t .   Whi l e t he St at e 

di d pr oduce t est i mony r egar di ng Jor gensen' s l evel  of  

i nt oxi cat i on on t he dat e i n quest i on t hr ough t he t oxi col ogi st ,  

Jor gensen was st i l l  deni ed hi s r i ght  t o conf r ont at i on and t he 

r i ght  t o have t he St at e pr ove i t s case beyond a r easonabl e 

doubt .   However ,  t he pr esence of  pot ent i al l y  dupl i cat i ve 

evi dence i s onl y r el evant  t o whet her  or  not  t he er r or  was 

har ml ess and i s but  one f act or  i n t hat  anal ysi s.   Mor eover ,  t hi s  

i s not  t he onl y const i t ut i onal  er r or  t hat  occur r ed dur i ng t he 

cour se of  t he t r i al .  

2.  Due Pr ocess Cl ause 

¶40 The due pr ocess cl ause of  bot h t he Uni t ed St at es and 

Wi sconsi n Const i t ut i on pr ohi bi t s  t he gover nment  f r om depr i v i ng a 

per son of  due pr ocess of  l aw. 12  By v i r t ue of  t he pr osecut or ' s 

                                                 
12 The Four t eent h Amendment  t o t he Uni t ed St at es 

Const i t ut i on pr ovi des t hat  " nor  shal l  any St at e depr i ve any 
per son of  l i f e,  l i ber t y,  or  pr oper t y,  wi t hout  due pr ocess of  l aw 
.  .  .  . "   
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i mpr oper  comment s,  Jor gensen was deni ed hi s  r i ght  t o due 

pr ocess.   We r ecogni ze t hat  t he l i ne bet ween per mi ssi bl e and 

i mper mi ssi bl e st at ement s i s not  easy t o di scer n.   However ,  

" ' wher e t he pr osecut or  goes beyond r easoni ng f r om t he evi dence 

t o a concl usi on of  gui l t  and i nst ead suggest s t hat  t he j ur y 

ar r i ve at  a ver di ct  by consi der i ng f act or s ot her  t han t he 

evi dence, ' "  t he st at ement s ar e i mper mi ssi bl e.   Smi t h,  268 

Wi s.  2d 138,  ¶23 ( quot i ng St at e v.  Dr ai ze,  88 Wi s.  2d 445,  454,  

276 N. W. 2d 784 ( 1979) ) .   I mpr oper  comment s,  however ,  do not  

necessar i l y  gi ve r i se t o a due pr ocess vi ol at i on.   To det er mi ne 

whet her  a pr osecut or ' s comment s const i t ut e a due pr ocess 

vi ol at i on,  t he cour t  must  ask whet her  t he st at ement s " ' so 

i nf ect ed t he t r i al  wi t h unf ai r ness as t o make t he r esul t i ng 

convi ct i on a deni al  of  due pr ocess. ' "   Mayo,  301 Wi s.  2d 642,  

¶43 ( c i t at i on omi t t ed) .  

¶41 Accor di ngl y,  not  al l  i nappr opr i at e st at ement s by a 

pr osecut or  r esul t  i n a due pr ocess vi ol at i on t hat  gi ves r i se t o 

pl ai n er r or .   For  exampl e,  i n Mayo,  Ki ng,  Gust af son,  and some 

st at ement s anal yzed i n Vi r gi l , 13 t he i mpr oper  st at ement s wer e 

about  t he r ol e of  an at t or ney,  char gi ng deci s i ons by 

pr osecut or s,  a co- def endant ' s gui l t y pl ea,  or  t he i mpr oper  

st at ement s wer e i r r el evant  t o t he i ssues.   None of  t he er r or s 

                                                                                                                                                             
Ar t i c l e 1,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on pr ovi des 

t hat  " [ n] o per son may be hel d t o answer  f or  a cr i mi nal  of f ense 
wi t hout  due pr ocess of  l aw .  .  .  . "   

13 See f oot not e 7 f or  r ef er ences t o Gust af son,  Vi r gi l ,  and 
Ki ng.  
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i nf ect ed t hose t r i al s wi t h unf ai r ness so as t o cr eat e a due 

pr ocess vi ol at i on.    

¶42 I n t hi s case,  however ,  i mpr oper  st at ement s deni ed 

Jor gensen hi s r i ght  t o due pr ocess because t hey i nf ect ed t he 

t r i al  wi t h unf ai r ness.   The er r or s occur r ed r epeat edl y and i n 

di f f er ent  f or ms at  sever al  j unct ur es of  t he t r i al ;  t he 

st at ement s wer e r el at ed t o el ement s of  t he of f enses char ged,  

hi ghl y pr ej udi c i al ,  l ar gel y i nadmi ssi bl e,  and cl oaked wi t h 

j udi c i al  appr oval .   Thi s i s not  mer el y " a s l i p of  t he t ongue"  

dur i ng c l osi ng ar gument  or  i n quest i oni ng a wi t ness.   I mpr oper  

evi dence was magni f i ed by v i r t ue of  t he c i r cui t  cour t  r eadi ng 

t he November  10 hear i ng t r anscr i pt  and t he pr osecut or  usi ng t he 

t r anscr i pt  t o make i mpr oper  comment s dur i ng c l osi ng ar gument .   

I n t hi s case,  t he j ur y i mpr oper l y l ear ned t hat  t he pr osecut or  

had per sonal  knowl edge of  f act s at  i ssue,  of  t he pr osecut or ' s 

act i ons at  t he November  10 hear i ng,  of  her  concl usi ons about  

Jor gensen' s i nt oxi cat i on,  and her  opi ni on t hat  Jor gensen was 

gui l t y of  v i ol at i ng hi s bond and t hus gui l t y of  bai l  j umpi ng.   

I n addi t i on,  t he j ur y i mpr oper l y l ear ned t hat  Jor gensen had 

pr i or  OWI  convi ct i ons and a pendi ng OWI  case.   Pr esumabl y,  

Jor gensen st i pul at ed t o t hese pr i or  convi ct i ons i n an ef f or t  t o 

keep t hi s i nf or mat i on f r om t he j ur y.   Dur i ng t he cl osi ng 

ar gument ,  t he j ur y was ur ged t o r each cer t ai n concl usi ons when 

i t  was t ol d t hat  t he pr osecut or  knew Jor gensen was i nt oxi cat ed 

on November  10 and Jor gensen was an al cohol i c who di d not  

acknowl edge hi s pr obl em.    
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¶43 Al l  of  t hese i mpr oper  comment s i nvi t ed t he j ur y t o 

consi der  t hat  Jor gensen had a s i gni f i cant  pr obl em wi t h al cohol  

and t o convi ct  hi m based on i nf l ammat or y and i nadmi ssi bl e 

evi dence.   Mor eover ,  when consi der i ng t he cont ext  i n whi ch t he 

" chr oni c al cohol i c"  st at ement  was used,  t he pr osecut or  

hi ghl i ght ed t he i nadmi ssi bl e i nf or mat i on r ead f r om t he 

t r anscr i pt  and l i kel y i nf ect ed t he t r i al  wi t h unf ai r ness.   

I nf or mat i on such as t hi s i s or di nar i l y  excl uded f r om t he j ur y 

out  of  concer n f or  how t he j ur y wi l l  use t he i nf or mat i on.   

Pr ovi di ng t hi s i nf or mat i on al l ows t he j ur y t o concl ude t hat  

because Jor gensen has an al cohol  pr obl em and has dr i ven whi l e 

i nt oxi cat ed i n t he past ,  he l i kel y dr ove whi l e i nt oxi cat ed on 

t hi s occasi on.    

¶44 Because of  t he s i gni f i cance,  t i mi ng,  r epet i t i on,  and 

manner  i n whi ch t he i mpr oper  st at ement s wer e pr esent ed t o t he 

j ur y,  t hey i nf ect ed t he t r i al  wi t h unf ai r ness.   These hi ghl y 

pr ej udi c i al  er r or s occur r ed at  cr i t i cal  j unct ur es of  t he t r i al .   

Thei r  use at  t r i al  deni ed Jor gensen hi s r i ght  t o due pr ocess.  

B.  Har ml ess Er r or  

¶45 Once t he def endant  est abl i shes t hat  unobj ect ed t o 

er r or s ar e f undament al ,  obvi ous,  and subst ant i al ,  t he St at e 

bear s t he bur den of  pr ovi ng t hat  t he er r or s ar e har ml ess.   Her e,  

t he def endant  has est abl i shed t hat  t he er r or s ar e f undament al ,  

obvi ous,  and subst ant i al ;  and t hus,  we t ur n t o t he St at e' s 

ar gument  t hat  t he er r or s ar e har ml ess.   The St at e ar gues t hat  

any er r or s——t he deni al  of  conf r ont at i on and due pr ocess——wer e 

har ml ess because Jor gensen di d not  cont est  t hat  he was 
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i nt oxi cat ed,  and t he evi dence of  i nt oxi cat i on was over whel mi ng.   

However ,  t o concl ude t he er r or s ar e har ml ess sol el y because t he 

St at e showed i nt oxi cat i on t hr ough ot her  means woul d r ender  t he 

r est  of  t he har ml ess er r or  f act or s wor t hl ess.   I nst ead,  t he 

cour t  consi der s t he f ol l owi ng f act or s t o det er mi ne whet her  an 

er r or  was har ml ess:  ( 1)  t he f r equency of  t he er r or ;  ( 2)  t he 

i mpor t ance of  t he er r oneousl y admi t t ed evi dence;  ( 3)  t he 

pr esence or  absence of  evi dence cor r obor at i ng or  cont r adi ct i ng 

t he er r oneousl y admi t t ed evi dence;  ( 4)  whet her  t he er r oneousl y 

admi t t ed evi dence dupl i cat es unt ai nt ed evi dence;  ( 5)  t he nat ur e 

of  t he def ense;  ( 6)  t he nat ur e of  t he St at e' s case;  and ( 7)  t he 

over al l  st r engt h of  t he St at e' s case.   Mayo,  301 Wi s.  2d 642,  

¶48.   Under  t he f act s of  t hi s case,  we ar e compel l ed t o concl ude 

t hat  t he er r or s wer e not  har ml ess.    

¶46 Fact or  one,  t he f r equency of  t he er r or :  I t  i s  

s i gni f i cant  t hat  t he const i t ut i onal  er r or s ser ved as bookends t o 

t hi s shor t  t r i al .   The ver y f i r st  evi dence pr esent ed i n t hi s 

t r i al  was t he ci r cui t  cour t  r eadi ng t he November  10 hear i ng 

t r anscr i pt .   Dur i ng c l osi ng ar gument ,  t he pr osecut or  bol st er ed 

t hat  evi dence by " t est i f y i ng"  about  her  per sonal  knowl edge of  

t he November  10 event s and t hat  Jor gensen was a " chr oni c 

al cohol i c. "   I f  t he er r or s wer e gr ouped t oget her ,  t hey onl y 

occur r ed t wi ce,  but  when t he t r i al  i s  l ess t han one day i n 

l engt h and t he const i t ut i onal  er r or s occur r ed at  t he begi nni ng 

of  t he St at e' s case and t hen agai n dur i ng t he St at e' s c l osi ng 

ar gument ,  t he f r equency and t i mi ng i s t r oubl i ng,  even i f  not  

di sposi t i ve.    
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¶47 Fact or  t wo,  t he i mpor t ance of  t he er r oneousl y admi t t ed 

evi dence:  The er r oneousl y admi t t ed evi dence di r ect l y per t ai ned 

t o el ement s of  t he cr i mes char ged.   The i nappr opr i at e t est i mony 

i n t hi s case was not  l i ke t he mor e " beni gn"  comment s of  past  

cases,  whi ch i nc l uded st at ement s about  t he r ol e of  at t or neys or  

how pr osecut or s char ge cases.   The evi dence does not  occur  i n a 

br i ef  moment  and i s t hen gl ossed over  as seemi ngl y i r r el evant .   

Rat her ,  t he evi dence i n t hi s case di r ect l y addr essed el ement s of  

t he cr i mes char ged,  and i t  was pr esent ed by t he j udge and 

hi ghl i ght ed by t he pr osecut or .   The St at e bor e t he bur den of  

pr ovi ng each and ever y el ement  of  t he cr i mes char ged beyond a 

r easonabl e doubt .   Ther ef or e,  t hese wer e f ar  f r om i nci dent al  

st at ement s bef or e t he j ur y.   Her e,  not  onl y was t he i mpr oper  

i nf or mat i on admi t t ed bef or e t he j ur y,  i t  was di r ect l y per t i nent  

t o t he St at e' s case.   Thus,  t he er r oneousl y admi t t ed evi dence 

was cr uci al .    

¶48 Fact or  t hr ee,  t he pr esence or  absence of  cor r obor at i ng 

or  cont r adi ct i ng evi dence:  The evi dence was not  over whel mi ng 

wi t h r espect  t o t he t i mi ng of  t he al l eged i nt oxi cat i on,  and 

wi t hout  t he j udge r eadi ng t he t r anscr i pt ,  t he St at e' s 

pr esent at i on of  evi dence of  bai l  j umpi ng was l ean.   Thus,  t he 

St at e' s case was si gni f i cant l y enr i ched by t he i nf or mat i on t he 

j ur y gl eaned f r om t he i mpr oper l y admi t t ed t r anscr i pt .    

¶49 Fact or  f our ,  dupl i cat i ve evi dence:  Absent  t he i mpr oper  

evi dence bef or e t he j ur y,  t he r ecor d cont ai ns compet i ng evi dence 

about  Jor gensen' s i nt oxi cat i on at  t he t i me of  dr i v i ng.   Deput y 

Mi l l er  t est i f i ed t hat  Jor gensen st r uggl ed wi t h openi ng t he 
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cour t r oom door  on November  10 and t hat  he had a st r ong odor  of  

i nt oxi cant s emanat i ng f r om hi s per son.   The t oxi col ogi st  

t est i f i ed t hat  Jor gensen' s " bl ood et hanol  concent r at i on [ was]  

0. 174 gr ams per  100 mi l l i l i t er s. "   However ,  t he t oxi col ogi st  di d 

not  expl ai n or  el abor at e on t he si gni f i cance of  t hat  number  as 

i t  per t ai ned t o l egal  l i mi t s of  al cohol  i n t he body whi l e 

dr i v i ng.   Faehl i ng' s t est i mony cont r adi ct ed t he st at ement  she 

gave t o Ser geant  Lenzner .   Nei t her  Jor gensen' s per sonal  

t est i mony nor  Faehl i ng' s per sonal  t est i mony at  t r i al  necessar i l y  

est abl i shed t hat  Jor gensen was i nt oxi cat ed at  t he t i me of  

dr i v i ng.   A s i gni f i cant  amount  of  t est i mony at t r i but abl e t o 

Jor gensen' s i nt oxi cat i on comes f r om ei t her  t he c i r cui t  cour t  or  

t he pr osecut or  t hr ough t he t r anscr i pt  r eadi ng.   Whi l e ar gui ng 

t hat  dupl i cat i ve evi dence exi st s  i s l i kel y t he St at e' s st r ongest  

ar gument ,  i t  al one does not  necessar i l y  car r y t he day.  

¶50 Fact or  f i ve,  t he nat ur e of  t he def ense:  The St at e 

ar gues t hat  t he er r oneousl y admi t t ed evi dence goes onl y t o 

i nt oxi cat i on,  whi ch was not  r eal l y cont est ed.   Thus,  t he St at e 

ar gues t hat  t he er r oneousl y admi t t ed evi dence was not  cr uci al .   

However ,  Jor gensen never  conceded t hat  he was i nt oxi cat ed pr i or  

t o dr i v i ng.   I n f act ,  Jor gensen t est i f i ed at  t r i al  t hat  he had 

not hi ng t o dr i nk pr i or  t o l eav i ng hi s house t hat  day. 14  He 

conceded at  t r i al  t hat  he dr ank al cohol  at  a l ocal  bar  pr i or  t o 

comi ng t o t he cour t house and t hat  he had consumed NyQui l  t hat  

                                                 
14 Whi l e t hi s i s cont r ar y t o what  he sai d on November  10 t o 

Deput y Mi l l er ,  we f i nd i t  s i gni f i cant  t hat ,  at  t r i al ,  he 
r epeat edl y deni ed dr i nki ng al cohol  pr i or  t o dr i v i ng.     
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day.   Whi l e par t  of  t he def ense' s t heor y was t hat  he di d not  

dr i ve,  t he ot her  par t  was t hat  he di d not  dr i nk pr i or  t o dr i v i ng 

but  r at her  onl y dr ank af t er  he ar r i ved downt own.   Thus,  t he 

nat ur e of  t he def ense does not  r ender  t he pot ent i al l y  

" dupl i cat i ve evi dence"  of  i nt oxi cat i on di sposi t i ve.    

¶51 Fact or s s i x and seven,  nat ur e of  and st r engt h of  t he 

St at e' s case:  A si gni f i cant  i ssue at  a t r i al  of  t hi s sor t  i s  

whet her  Jor gensen was under  t he i nf l uence of  an i nt oxi cant  at  

t he t i me of  dr i v i ng.   As st at ed when di scussi ng f act or  t hr ee of  

t he har ml ess er r or  t est ,  t he St at e' s pr oof  t hat  Jor gensen was 

i nt oxi cat ed at  t he t i me he dr ove hi s car  and t he evi dence of  

each el ement  of  bai l  j umpi ng was l ean,  absent  t he cour t  r eadi ng 

t he t r anscr i pt .   Ther e i s s i gni f i cant  quest i on as t o whet her  t he 

j ur y hel d t he St at e t o i t s bur den of  pr oof  or  whet her  i t  cast  

asi de any weaknesses i n t he St at e' s case when i t  l ear ned f r om 

t he j udge and t he pr osecut or  t hat  Jor gensen came t o cour t  

i nt oxi cat ed,  had pr i or  convi ct i ons f or  OWI ,  a pendi ng OWI  

char ge,  a bond vi ol at i on as a r esul t  of  consumi ng al cohol ,  was 

or der ed by t he pr esi di ng j udge t o t ake a pr el i mi nar y br eat h 

t est ,  t he r esul t s of  t he pr el i mi nar y br eat h t est ,  and t hat  t he 

j udge sent  hi m t o t he hospi t al  out  of  concer n f or  hi s 

i nt oxi cat i on.   The j ur y shoul d not  have hear d t hi s i nf l ammat or y 

i nf or mat i on t hr ough t he j udge and t he pr osecut or ,  i f  at  al l .   

The St at e' s case was cer t ai nl y bol st er ed f r om t he i nf or mat i on 

t he j ur y gl eaned f r om t he i mpr oper l y admi t t ed t r anscr i pt .   I n 

ef f ect ,  t he St at e' s hi gh bur den of  pr oof  was r educed because t he 

r epeat ed,  hi ghl y pr ej udi c i al ,  i nadmi ssi bl e evi dence i nvi t ed t he 
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j ur y t o convi ct  Jor gensen wi t hout  t he r equi s i t e pr oper l y  

admi t t ed evi dence.  

¶52 By appl y i ng t he har ml ess er r or  f act or s,  we concl ude 

t he er r or s her e wer e not  har ml ess and t hat  t he St at e has not  met  

i t s bur den of  pr oof  i n t hat  r egar d.   Under  t he f act s pr esent ed,  

we si mpl y cannot  say t hat  i t  i s  c l ear  beyond a r easonabl e doubt  

t hat  a r at i onal  j ur y woul d have f ound Jor gensen gui l t y absent  

t he er r or s.   The er r or s wer e so f undament al ,  obvi ous and 

subst ant i al  t hat  we cannot  di scer n whet her  absent  t hese er r or s,  

t he St at e woul d st i l l  have successf ul l y convi ct ed Jor gensen.   

These er r or s l i kel y af f ect ed t he j ur y ' s ver di ct .   The j udge,  by 

r eadi ng t he t r anscr i pt ,  may have appear ed t o be vouchi ng f or  t he 

St at e' s case and " t est i f y i ng"  agai nst  t he def endant  wi t hout  

bei ng subj ect  t o cr oss- exami nat i on.   The j ur y l ear ned f r om bot h 

t he pr osecut or  and t he ci r cui t  cour t  t hat  Jor gensen was 

i nt oxi cat ed on November  10,  2004,  and t he j ur y l ear ned f r om t he 

pr osecut or  t hat  Jor gensen dr ove whi l e under  t he i nf l uence i n t he 

past  and was a " chr oni c al cohol i c" ——at  l east  i n t he eyes of  t he 

pr osecut or .  

¶53 As a r esul t ,  Jor gensen was convi ct ed wi t hout  t he 

const i t ut i onal  guar ant ees due t o hi m.   The j ur y hear d 

i nadmi ssi bl e,  pr ej udi c i al  evi dence t hat  v i ol at ed Jor gensen' s 

r i ght  t o conf r ont at i on and due pr ocess,  and i t  l i kel y af f ect ed 

t he j ur y ' s ver di ct  and wi l l i ngness t o convi ct .   
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I I I .  CONCLUSI ON 

¶54 As a r esul t  of  t he November  10 hear i ng t r anscr i pt  

bei ng r ead t o t he j ur y and t he St at e' s c l osi ng ar gument ,  

Jor gensen was deni ed basi c const i t ut i onal  r i ght s at  cr i t i cal  

j unct ur es of  hi s shor t  t r i al .   We concl ude t hat  t he unobj ect ed 

t o er r or s of  t he j udge and t he pr osecut or  i n t hi s case ar e 

f undament al ,  obvi ous,  and subst ant i al ;  and t he St at e has f ai l ed 

t o meet  i t s bur den of  pr oof  t hat  t hese er r or s wer e har ml ess.   

Thus,  we concl ude t hat  t hese er r or s const i t ut e pl ai n er r or .   As 

a r esul t ,  we r ever se t he cour t  of  appeal s '  deci s i on and r emand 

t o t he c i r cui t  cour t  f or  a new t r i al .   Accor di ngl y,  we do not  go 

f ur t her  t o r each a concl usi on on t he basi s of  st r uct ur al  er r or ,  

i n t he i nt er est  of  j ust i ce,  or  i nef f ect i ve assi st ance of  

counsel .   

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶55 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   The pl ai n 

er r or  doct r i ne per mi t s j udi c i al  r evi ew of  an er r or  af f ect i ng 

subst ant i al  r i ght s,  despi t e a par t y ' s f ai l ur e t o obj ect  t o t he 

er r or .   See Wi s.  St at .  § 901. 03( 4) .   I  agr ee wi t h t he maj or i t y  

opi ni on' s hol di ng t hat  t he unobj ect ed- t o er r or s  i n t he pr esent  

case const i t ut e pl ai n er r or .   I  wr i t e separ at el y i n or der  t o 

c l ar i f y t he pl ai n er r or  anal ysi s.  

¶56 Under  a pl ai n er r or  anal ysi s,  as I  under st and i t ,  a 

def endant  must  show ( 1)  t hat  t her e was an er r or ,  and ( 2)  t hat  

t he er r or  i s " pl ai n"  ( t hat  i s ,  " obvi ous"  or  " c l ear " ) .   The St at e 

t hen must  show t hat  t he er r or  i s har ml ess,  t hat  i s ,  t hat  t he 

er r or  does not  af f ect  subst ant i al  r i ght s. 1  Thi s anal ysi s set s 

f or t h a pr ocedur e i n whi ch t he cour t  f i r st  i dent i f i es t he er r or ,  

t hen det er mi nes whet her  t he er r or  i s obvi ous or  c l ear ,  and 

f i nal l y det er mi nes whet her  t he er r or  af f ect ed subst ant i al  

r i ght s.    

¶57 These t hr ee st eps compl y wi t h t he t ext  of  Wi s.  St at .  

§ 901. 03( 4) ,  gover ni ng pl ai n er r or ,  whi ch pr ovi des as f ol l ows:     

Pl ai n Er r or .  Not hi ng i n t hi s r ul e pr ecl udes t aki ng 
not i ce of  pl ai n er r or s af f ect i ng subst ant i al  r i ght s 
al t hough t hey wer e not  br ought  t o t he at t ent i on of  t he 
j udge.   

¶58 The maj or i t y opi ni on concl udes t hat  an er r or  

const i t ut es a " pl ai n er r or "  when t he er r or  i s " f undament al ,  

obvi ous,  and subst ant i al "  and when t he St at e f ai l s  t o meet  i t s 

                                                 
1 Wi sconsi n l aw on pl ai n er r or  di f f er s f r om t he f eder al  

anal ysi s i n one i mpor t ant  r espect ,  namel y t hat  i n Wi sconsi n t he 
bur den i s on t he St at e t o show t hat  t he er r or  i s  har ml ess.   See 
St at e v.  Mayo 2007 WI  78,  ¶29,  301 Wi s.  2d 642,  734 N. W. 2d 115;  
Uni t ed St at es v.  Ol ano,  507 U. S.  725,  734- 35 ( l 993) .  
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bur den of  pr ovi ng t hat  t he er r or  i s har ml ess. 2  The maj or i t y 

opi ni on' s r equi r ement  t hat  an er r or  be " f undament al "  and 

" subst ant i al "  seems t o r ender  r edundant  t he separ at e r equi r ement  

t hat  t he er r or  not  be har ml ess.   What  i s a f undament al  and 

subst ant i al  er r or ?  Can a " f undament al "  and " subst ant i al "  er r or  

al so be har ml ess?  

¶59 Conf usi on i n det er mi ni ng when pl ai n er r or  exi st s i s 

not  sur pr i s i ng.   Wi sconsi n cour t s l ong have st r uggl ed t o def i ne 

what  const i t ut es a " pl ai n er r or . "   As t hi s cour t  acknowl edged i n 

St at e v.  Sonnenber g,  117 Wi s.  2d 159,  344 N. W. 2d 95 ( 1984) ,  

def i ni ng " pl ai n er r or "  i s  di f f i cul t ,  i f  not  i mpossi bl e. 3   

¶60 The maj or i t y opi ni on r i ght f ul l y  not es t hat  t her e i s no 

br i ght  l i ne t est  f or  when an er r or  const i t ut es " pl ai n er r or "  or  

when r ever sal  i s  mandat ed. 4  Rat her ,  cour t s must  wei gh t he 

par t i cul ar  f act s of  each case t o det er mi ne whet her  r ever sal  i s  

war r ant ed. 5  To t hat  end,  I  woul d f ol l ow t he anal ysi s I  have set  

f or t h:  Pl ai n er r or  may be f ound when t he cour t ' s  over al l  

concl usi on i s t hat  t her e was er r or ;  t he er r or  i s obvi ous;  and 

                                                 
2 Maj or i t y op. ,  ¶¶20- 23.    

3 St at e v.  Sonnenber g,  117 Wi s.  2d 159,  177,  344 N. W. 2d 95 
( 1984)  ( c i t at i on omi t t ed) .    

4 See maj or i t y op. ,  ¶22 ( c i t i ng Mayo,  301 Wi s.  2d 642,  ¶29) .    

5 See maj or i t y op. ,  ¶22.    
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t he St at e f ai l s  t o meet  i t s bur den of  pr ovi ng t hat  t he er r or  di d 

not  af f ect  subst ant i al  r i ght s.  

¶61 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

¶62 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and LOUI S B.  BUTLER,  JR.  j oi n t hi s opi ni on.  
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