
2009 WI 9 
 

SUPREME COURT OF WISCONSIN 
 

 

  CASE NO. :  2006AP2695 
COMPLETE TI TLE:   
 Count y of  Dane,  

          Pl ai nt i f f - Appel l ant - Pet i t i oner ,  
     v.  
Labor  and I ndust r y Revi ew Commi ssi on and Gl or i a 
N.  Gr aham,  
          Def endant s- Respondent s.  
 

   REVI EW OF A COURT OF APPEALS DECI SI ON 
2007 WI  App 262 

Repor t ed at :  306 Wi s.  2d 830,  744 N. W. 2d 613 
( Ct .  App.  2007- Publ i shed)  

  
OPI NI ON FI LED:  Januar y 23,  2009   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Sept ember  10,  2008   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Dane   
 JUDGE:  Mar yann Sumi    
   
JUSTI CES:   
 CONCURRED:  ABRAHAMSON,  C. J. ,  concur s ( opi ni on f i l ed) .  

BRADLEY,  J. ,  j oi ns concur r ence.    
 DI SSENTED:          
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he pl ai nt i f f - appel l ant - pet i t i oner  t her e wer e br i ef s 
f i l ed by Timothy J. Yanacheck and Bell, Gierhart & Moore, S.C.,  
Madi son,  and or al  ar gument  by Timothy J. Yanacheck.  

 
For  t he def endant - r espondent  Labor  I ndust r y Revi ew 

Commi ssi on,  t her e was a br i ef  and or al  ar gument  by David A. 
Hart, III,  assi st ant  at t or ney gener al ,  wi t h whom on t he br i ef  
was J.B. Van Hollen,  at t or ney gener al .  

 
For  t he def endant - r espondent  Gl or i a N.  Gr aham,  t her e was a 

br i ef  by Raymond G. Clausen and Clausen & Severson,  Madi son,  and 
or al  ar gument  by Raymond G. Clausen.  

 
An ami cus cur i ae was f i l ed by Steven D. Hintzeman, Debra A. 

DeLeers, and Stellpflug Law, S.C.,  De Per e,  on behal f  of  t he 
Wi sconsi n Associ at i on f or  Just i ce.  

 



 

 

2009 WI 9

NOTI CE 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

of  t he cour t  of  appeal s1 af f i r mi ng t he ci r cui t  cour t ' s  deci s i on, 2 

whi ch af f i r med t he Labor  and I ndust r y Revi ew Commi ssi on' s ( LI RC)  

or der  di r ect i ng t hat  Gl or i a Gr aham ( Gr aham)  i s el i gi bl e t o 

r ecei ve a st at ut or y awar d f or  per manent  di sf i gur ement  under  

Wi sconsi n wor ker ' s compensat i on l aw,  Wi s.  St at .  § 102. 56( 1)  

                                                 
1 Count y of  Dane v.  LI RC,  2007 WI  App 262,  306 Wi s.  2d 830,  

744 N. W. 2d 613.  

2 The Honor abl e Mar yann Sumi  of  Dane Count y pr esi ded.  



No.  2006AP2695   

 

2 
 

( 2005- 06) 3 even t hough she suf f er ed no vi s i bl e bur ns,  scar s or  

amput at i ons.   I n af f i r mi ng LI RC' s i nt er pr et at i on of  § 102. 56( 1)  

and t he cor r espondi ng awar d of  compensat i on t o Gr aham,  t he 

c i r cui t  cour t  hel d t hat  LI RC was ent i t l ed t o gr eat  wei ght  

def er ence,  whi l e t he cour t  of  appeal s hel d t hat  due wei ght  

def er ence was appr opr i at e.    

¶2 The di sposi t i ve i ssue i n t hi s case i s whet her  t he 

r esul t  of  Gr aham' s wor kpl ace i nj ur y i s compensabl e under  Wi s.  

St at .  § 102. 56( 1) .   We concl ude t hat  LI RC' s i nt er pr et at i on of  

§ 102. 56( 1)  i s ent i t l ed t o no def er ence due t o i t s i nconsi st ent  

past  i nt er pr et at i ons t hat  pr ovi de no r eal  gui dance,  but  we 

never t hel ess af f i r m LI RC' s or der  di r ect i ng t hat  Gr aham i s 

el i gi bl e t o r ecei ve an awar d under  § 102. 56( 1)  based on t he 

st at ut e' s pl ai n meani ng as appl i ed t o t he r esul t  of  Gr aham' s 

wor kpl ace i nj ur y.   Accor di ngl y,  we af f i r m t he deci s i on of  t he 

cour t  of  appeal s.  

I .   BACKGROUND 

¶3 The f ol l owi ng undi sput ed f act s ar e based on t he 

f i ndi ngs of  t he admi ni st r at i ve l aw j udge ( ALJ)  t hat  LI RC 

adopt ed,  unl ess ot her wi se not ed.   Gr aham began wor ki ng f or  Dane 

Count y as a f ood ser vi ce wor ker  at  t he Dane Count y Consol i dat ed 

Food Ser vi ces Ki t chen at  Badger  Pr ai r i e on Apr i l  23,  2001.   She 

pr evi ousl y had been empl oyed as a cook,  a hot el  mai d,  a paper  

del i ver y per son,  a t ext i l e wor ker  and a compani on f or  el der l y 

                                                 
3 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on,  unl ess ot her wi se not ed.  
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and di sabl ed per sons.   On Jul y 9,  2001,  Gr aham sl i pped and f el l  

on a wet  f l oor  whi l e wor ki ng at  t he Count y ' s k i t chen,  and her  

l eg was t wi st ed behi nd her  back r esul t i ng i n a s i gni f i cant  knee 

i nj ur y.  

¶4 On Sept ember  25,  2001,  Gr aham under went  ar t hr oscopi c 

sur ger y and ot her  medi cal  pr ocedur es t o her  knee.   Her  post -

oper at i ve r ecover y di d not  go wel l ,  and she was l ef t  wi t h 

per si st ent  pai n and si gni f i cant  st r engt h l oss i n her  knee.   I n 

addi t i on,  she suf f er ed a l oss of  bal ance and can no l onger  wal k 

wi t hout  a cane.   Gr aham now wal ks wi t h a sever el y pr onounced,  

f oot - dr aggi ng l i mp.   She i s cur r ent l y unempl oyed and i s act i vel y 

seeki ng empl oyment  wi t hout  success.  

¶5 Dane Count y agr eed t o pay Gr aham t empor ar y di sabi l i t y ,  

medi cal  expenses and 25 per cent  per manent  par t i al  di sabi l i t y  f or  

l oss of  f unct i on at  t he knee.   Gr aham al so sought  t o r ecover  

addi t i onal  compensat i on,  c l ai mi ng she had sust ai ned a per manent  

di sf i gur ement  under  Wi s.  St at .  § 102. 56( 1) .   Sect i on 102. 56( 1)  

pr ovi des i n r el evant  par t :  

I f  an empl oyee i s so per manent l y  di sf i gur ed as t o 
occasi on pot ent i al  wage l oss,  t he depar t ment  may al l ow 
such sum as i t  deems j ust  as compensat i on t her ef or  
.  .  .  .   I n det er mi ni ng t he pot ent i al  f or  wage l oss 
and t he sum awar ded,  t he depar t ment  shal l  t ake i nt o 
account  t he age,  educat i on,  t r ai ni ng and pr evi ous 
exper i ence and ear ni ngs of  t he empl oyee,  t he 
empl oyee' s pr esent  occupat i on and ear ni ngs and 
l i kel i hood of  f ut ur e sui t abl e occupat i onal  change.   
Consi der at i on f or  di sf i gur ement  al l owance i s conf i ned 
t o t hose ar eas of  t he body t hat  ar e exposed i n t he 
nor mal  cour se of  empl oyment .   The depar t ment  shal l  
al so t ake i nt o account  t he appear ance of  t he 
di sf i gur ement ,  i t s  l ocat i on,  and t he l i kel i hood of  i t s 
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exposur e i n occupat i ons f or  whi ch t he empl oyee i s 
sui t ed.  

¶6 Dane Count y ar gued t hat  hi st or i cal l y,  onl y t hose 

i nj ur i es r esul t i ng i n v i s i bl e amput at i ons,  scar r i ng or  bur ns 

const i t ut ed di sf i gur ement s under  Wi s.  St at .  § 102. 56( 1) ,  based 

on LI RC' s deci s i on i n Spence v.  POJA Heat i ng & Sheet  Met al  Co. ,  

Cl ai m No.  88- 018562 ( LI RC Jan.  20,  1994) .   I n Spence,  LI RC hel d 

t hat  Spence' s l i mp was not  a di sf i gur ement  under  § 102. 56( 1)  

because scar r i ng and swel l i ng wer e v i s i bl e onl y when he r emoved 

hi s shoe and sock,  and t hat  Wi s.  St at .  § 102. 52( 12) ,  under  whi ch 

Spence had al r eady r ecover ed f or  hi s l i mb' s l oss of  

f unct i onal i t y,  was t he sol e avenue of  r ecover y.   Based on 

Spence,  Dane Count y ar gued t hat  s i nce Gr aham di d not  have 

vi s i bl e scar r i ng when f ul l y c l ot hed,  her  l i mp was not  

compensabl e as a di sf i gur ement  under  § 102. 56( 1) .  

¶7 I n r esponse,  Gr aham l ooked t o an ear l i er  LI RC 

deci s i on,  Jor gensen v.  Wi sconsi n Depar t ment  of  Vet er ans Af f ai r s,  

Cl ai m No.  84- 27383 ( LI RC Oct .  10,  1986) ,  f or  suppor t .   I n 

Jor gensen,  LI RC hel d t hat  Jor gensen was di sf i gur ed under  Wi s.  

St at .  § 102. 56( 1)  because she had t hr ee separ at e scar s on her  

ankl e,  had t o wear  a br ace and wal ked wi t h a l i mp.   Si nce t hi s 

woul d af f ect  Jor gensen' s f ut ur e empl oyabi l i t y ,  LI RC awar ded 

$10, 000 i n di sf i gur ement  compensat i on.   Gr aham ar gued t hat  

LI RC' s i nt er pr et at i on of  t he st at ut e i n Jor gensen mandat ed t he 

concl usi on t hat  her  l i mp be consi der ed a di sf i gur ement . 4 

                                                 
4 Gr aham ar gued t hat ,  as i n Jor gensen,  her  f oot - dr aggi ng 

l i mp was a phys i cal  mani f est at i on i n addi t i on t o t he l i mpi ng 
mot i on.  
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¶8 Af t er  consi der i ng t hese ar gument s,  t he ALJ made 

f i ndi ngs t hat  LI RC adopt ed.   The ALJ f ound t hat  Gr aham' s " wal k 

was a mi xt ur e of  a l i mp and a f oot  dr ag,  her  l egs l ooked 

i mper f ect  and asymmet r i cal ,  and wat chi ng her  [ wal k]  wi t h such 

di f f i cul t y was pai nf ul . "   I n addi t i on,  t he ALJ f ound t hat  " [ t ] he 

l ook of  her  l egs and her  al t er ed gai t  wi l l  negat i vel y af f ect  her  

pot ent i al  empl oyabi l i t y  and t he wage she wi l l  ear n. "   Based on 

t hese f i ndi ngs,  LI RC concl uded t hat  Gr aham' s i nj ur y was 

compensabl e under  Wi s.  St at .  § 102. 56( 1) ,  and she was awar ded 

$15, 000.  

¶9 LI RC al so expr essl y r ever sed i t s deci s i on i n Spence,  

r eaf f i r med i t s concl usi ons i n Jor gensen and r ej ect ed t he 

ar gument  t hat  di sf i gur ement  awar ds ar e l i mi t ed t o v i s i bl e bur ns,  

scar s and amput at i ons. 5  LI RC expl ai ned t hat  i n t r acki ng t he 

l anguage of  Wi s.  St at .  § 102. 56( 1) ,  t he f ocus of  t he i nqui r y 

shoul d be on whet her  t he di sf i gur ement  occur s on t hose ar eas of  

t he body t hat  ar e exposed i n t he nor mal  cour se of  empl oyment  and 

whet her  t he i nj ur y occasi ons pot ent i al  wage l oss.  

¶10 The ci r cui t  cour t ,  i n r evi ewi ng LI RC' s deci s i on,  

det er mi ned t hat  t he commi ssi on' s i nt er pr et at i on of  Wi s.  St at .  

§ 102. 56( 1)  was ent i t l ed t o gr eat  wei ght  def er ence,  even t hough 

al l  of  t he cr i t er i a6 necessar y f or  such def er ence wer e not  

                                                 
5 One commi ssi oner  di ssent ed,  and woul d have r ever sed t he 

ALJ' s or der  based on LI RC' s deci s i on i n Spence v .  POJA Heat i ng & 
Sheet  Met al  Co. ,  Cl ai m No.  88- 018562 ( LI RC Jan.  20,  1994) .  

6 One mi ssi ng cr i t er i on was t hat  t he agency i nt er pr et at i on 
be " one of  l ong st andi ng, "  whi ch t he ci r cui t  cour t  acknowl edged 
was not  pr esent  her e.  
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pr esent .   Appl y i ng t hi s st andar d of  r evi ew,  t he c i r cui t  cour t  

af f i r med LI RC' s or der ,  hol di ng t hat  LI RC' s i nt er pr et at i on 

advanced t he st at ut e' s pur pose,  was not  unr easonabl e,  and was 

not  cont r ar y t o t he pl ai n l anguage of  § 102. 56( 1) .   The cour t  

f ur t her  suppor t ed i t s concl usi on by not i ng t hat  not hi ng i n 

§ 102. 56( 1)  l i mi t s di sf i gur ement  awar ds t o t hose si t uat i ons 

i nvol v i ng onl y v i s i bl e bur ns,  scar s or  amput at i ons.  

¶11 The cour t  of  appeal s,  i n af f i r mi ng LI RC' s and t he 

ci r cui t  cour t ' s  deci s i ons,  di f f er ed f r om t he ci r cui t  cour t  i n 

i t s anal ysi s of  t he l evel  of  def er ence due LI RC' s i nt er pr et at i on 

of  Wi s.  St at .  § 102. 56( 1) .   Count y of  Dane v.  LI RC,  2007 WI  App 

262,  ¶18,  306 Wi s.  2d 830,  744 N. W. 2d 613.   Because LI RC' s 

i nt er pr et at i on was not  one of  l ong st andi ng,  whi ch i s a 

pr er equi s i t e f or  gr eat  wei ght  def er ence,  LI RC was not  ent i t l ed 

t o gr eat  wei ght  def er ence.   I d. ,  ¶12.   However ,  t he cour t  of  

appeal s det er mi ned t hat  LI RC' s i nt er pr et at i on was ent i t l ed t o 

due wei ght  def er ence,  because LI RC i s t he agency char ged wi t h 

enf or cement  of  t he wor ker ' s compensat i on st at ut e,  i t s  change i n 

posi t i on i n c l assi f y i ng a l i mp as a st at ut or y di sf i gur ement  

under  § 102. 56( 1)  was cl ear l y expl ai ned,  and i t  acknowl edged i t s  

pr i or  deci s i ons i n Jor gensen and Spence.   I d. ,  ¶¶15,  17- 18.    

¶12 Appl y i ng due wei ght  def er ence,  t he cour t  of  appeal s 

hel d t hat  LI RC' s i nt er pr et at i on was r easonabl e under  t he pl ai n 

l anguage of  Wi s.  St at .  § 102. 56( 1)  and was consi st ent  wi t h t he 

st at ut or y pur pose.   I d. ,  ¶¶20- 24.   I n consi der i ng whet her  Dane 

Count y ' s i nt er pr et at i on,  whi ch r el i ed on Spence,  was mor e 

r easonabl e,  t he cour t  of  appeal s hel d t hat  i t  was not ,  not i ng 
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t hat  t her e was no basi s f or  Spence' s decl ar at i on t hat  

di sf i gur ement  hi st or i cal l y has been l i mi t ed t o v i s i bl e bur ns,  

scar s or  amput at i ons.   I d. ,  ¶26.   Si nce LI RC' s i nt er pr et at i on 

was r easonabl e,  and t he Count y ' s i nt er pr et at i on was not  mor e 

r easonabl e,  LI RC' s i nt er pr et at i on was uphel d,  and t he cour t  of  

appeal s af f i r med t he gr ant  of  di sf i gur ement  compensat i on t o 

Gr aham under  § 102. 56( 1) .   I d. ,  ¶27.  

¶13 We gr ant ed r evi ew and now af f i r m.  

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶14 I n r evi ewi ng t hi s wor ker ' s compensat i on c l ai m,  we 

r evi ew LI RC' s deci s i on,  not  t he deci s i ons of  t he cour t  of  

appeal s or  t he c i r cui t  cour t .   Li ber t y Tr ucki ng Co.  v.  DI LHR,  57 

Wi s.  2d 331,  342,  204 N. W. 2d 457 ( 1973) .   Her e,  LI RC i nt er pr et ed 

Wi s.  St at .  § 102. 56( 1) .   The const r uct i on of  a st at ut e and i t s 

appl i cat i on t o undi sput ed f act s  ar e quest i ons of  l aw t hat  we 

gener al l y r evi ew i ndependent l y.   Wat t on v.  Heger t y,  2008 WI  74,  

¶6,  311 Wi s.  2d 52,  751 N. W. 2d 369 ( c i t i ng Mar der  v.  Bd.  of  

Regent s of  t he Uni v.  of  Wi s.  Sys. , 2005 WI  159,  ¶19,  286 Wi s.  2d 

252,  706 N. W. 2d 110) .   However ,  dependi ng on t he ci r cumst ances,  

an agency' s i nt er pr et at i on of  a st at ut e i s ent i t l ed t o one of  

t he f ol l owi ng t hr ee l evel s of  def er ence:   gr eat  wei ght  

def er ence,  due wei ght  def er ence or  no def er ence.   Cl ean Wi s. ,  

I nc.  v.  Pub.  Ser v.  Comm' n of  Wi s. ,  2005 WI  93,  ¶37,  282 Wi s.  2d 

250,  700 N. W. 2d 768 ( c i t i ng Hut son v.  Wi s.  Per s.  Comm' n, 2003 WI  

97,  ¶31,  263 Wi s.  2d 612,  665 N. W. 2d 212) ;  Tannl er  v.  DHSS,  211 

Wi s.  2d 179,  184,  564 N. W. 2d 735 ( 1997) .    
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¶15 One r at i onal e f or  accor di ng LI RC' s st at ut or y 

i nt er pr et at i on def er ence comes f r om Wi s.  St at .  § 227. 57( 10) ,  

whi ch st at es t hat  i n r evi ewi ng an agency' s deci si on,  " due wei ght  

shal l  be accor ded t he exper i ence,  t echni cal  compet ence,  and 

speci al i zed knowl edge of  t he agency i nvol ved,  as wel l  as 

di scr et i onar y aut hor i t y conf er r ed upon i t . "   See Raci ne Har l ey-

Davi dson,  I nc.  v .  Di v.  of  Hear i ngs & Appeal s,  2006 WI  86,  ¶13,  

292 Wi s.  2d 549,  717 N. W. 2d 184.   Our  past  deci s i ons of t en have 

di scussed t hese t hr ee l evel s  of  def er ence:   gr eat  wei ght  

def er ence,  due wei ght  def er ence and de novo r evi ew,  whi ch i s 

al so known as no def er ence,  when exami ni ng an agency' s  

i nt er pr et at i on and appl i cat i on of  a st at ut e.   UFE I nc.  v.  LI RC,  

201 Wi s.  2d 274,  284,  548 N. W. 2d 57 ( 1996) ;  Buet t ner  v.  DHFS,  

264 Wi s.  2d 700,  708,  663 N. W. 2d 282 ( Ct .  App.  2003)  ( c i t i ng 

Tannl er ,  211 Wi s.  2d at  184) .  

¶16 Gr eat  wei ght  def er ence i s gi ven t o an agency' s  

i nt er pr et at i on of  a st at ut e i f  t he f ol l owi ng f our  r equi r ement s 

ar e met :    

( 1)  t he agency was char ged by t he l egi s l at ur e wi t h t he 
dut y of  admi ni st er i ng t he st at ut e;  ( 2) [ ]  t he 
i nt er pr et at i on of  t he st at ut e i s one of  l ong- st andi ng;  
( 3) [ ]  t he agency empl oyed i t s exper t i se or  speci al i zed 
knowl edge i n f or mi ng t he i nt er pr et at i on;  and ( 4) [ ]  t he 
agency' s i nt er pr et at i on wi l l  pr ovi de uni f or mi t y and 
consi st ency i n t he appl i cat i on of  t he st at ut e.  

Cl ean Wi s. ,  282 Wi s.  2d 250,  ¶39 ( quot i ng Hut son,  263 Wi s.  2d 

612,  ¶32) .   Under  gr eat  wei ght  def er ence,  t he agency' s  

i nt er pr et at i on wi l l  be uphel d i f  i t  i s  r easonabl e,  even i f  t her e 

ar e ot her ,  mor e r easonabl e i nt er pr et at i ons.   I d. ,  ¶41.  
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¶17 An agency' s i nt er pr et at i on of  a st at ut e i s ent i t l ed t o 

due wei ght  def er ence when " t he agency has some exper i ence i n an 

ar ea,  but  has not  devel oped t he exper t i se whi ch necessar i l y  

pl aces i t  i n a bet t er  posi t i on t o make j udgment s r egar di ng t he 

i nt er pr et at i on of  t he st at ut e t han a cour t . "   I d. ,  ¶42 ( quot i ng 

Hut son,  263 Wi s.  2d 612,  ¶33) .   Thi s i nt er medi at e st andar d of  

r evi ew i s al so based on t he r ecogni t i on t hat  t he l egi s l at ur e has 

ent r ust ed t he agency wi t h t he dut y t o appl y t he st at ut e under  

consi der at i on.   I d.   Under  due wei ght  def er ence,  we wi l l  uphol d 

t he agency' s r easonabl e i nt er pr et at i on of  a st at ut e as l ong as 

anot her  i nt er pr et at i on i s not  mor e r easonabl e.   I d.  

¶18 Fi nal l y,  we wi l l  gi ve no def er ence t o an agency' s 

i nt er pr et at i on of  a st at ut e when " t he i ssue bef or e t he agency i s 

c l ear l y one of  f i r st  i mpr essi on .  .  .  or  when an agency' s 

posi t i on on an i ssue has been so i nconsi st ent  as t o pr ovi de no 

r eal  gui dance. "   UFE,  201 Wi s.  2d at  285.   As we not ed above,  

t hi s " l evel  of  def er ence"  i s of t en r ef er r ed t o as an i ndependent  

or  de novo r evi ew of  t he agency' s i nt er pr et at i on of  t he st at ut e.   

Cl ean Wi s. ,  282 Wi s.  2d 250,  ¶43.    

¶19 We not e her e t hat  t her e i s l i t t l e di f f er ence bet ween 

due wei ght  def er ence and no def er ence,  s i nce bot h s i t uat i ons 

r equi r e " us t o const r ue t he st at ut e our sel ves.   I n so doi ng,  we 

empl oy j udi c i al  exper t i se i n st at ut or y const r uct i on,  and we 

embr ace a maj or  r esponsi bi l i t y  of  t he j udi c i al  br anch of  
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gover nment ,  deci di ng what  st at ut es mean. "   Raci ne Har l ey-

Davi dson,  292 Wi s.  2d 549,  ¶105 ( Roggensack,  J. ,  concur r i ng) . 7 

¶20 Appl i cat i on of  t he above pr i nci pl es l eads us t o 

concl ude t hat  LI RC i s ent i t l ed t o no def er ence i n t hi s case.   

LI RC' s deci s i ons i n Spence,  Jor gensen and t hi s case appl y Wi s.  

St at .  § 102. 56( 1)  i nconsi st ent l y t o ver y s i mi l ar  f act ual  

s i t uat i ons.   Accor di ngl y,  by concl udi ng t hat  a l i mp i s,  and t hen 

i s not ,  a di sf i gur ement  under  § 102. 56( 1) ,  LI RC demonst r at es 

t hat  even t hough t hi s i ssue i s not  one of  f i r st  i mpr essi on,  i t s 

deci s i ons pr ovi de no r eal  gui dance.   As a r esul t ,  we gi ve no 

def er ence t o LI RC' s i nt er pr et at i on.   Cl ean Wi s. ,  282 Wi s.  2d 

250,  ¶43;  Mar t en Tr ansp. ,  Lt d.  v.  DI LHR,  176 Wi s.  2d 1012,  1019,  

501 N. W. 2d 391 ( 1993) ;  UFE,  201 Wi s.  2d at  285.    

B.  I nt er pr et at i on of  Wi s.  St at .  § 102. 56( 1)  

1.  Gener al  pr i nci pl es 

¶21 St at ut or y i nt er pr et at i on begi ns " wi t h t he l anguage of  

t he st at ut e. "   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   

St at ut or y l anguage " i s gi ven i t s common,  or di nar y,  and accept ed 

meani ng. "   I d.   I f  t he st at ut e' s meani ng i s pl ai n,  t her e i s no 

ambi gui t y,  and t he st at ut e i s appl i ed accor di ng t o i t s t er ms.   

I d. ,  ¶46.   However ,  i f  a st at ut e " i s capabl e of  bei ng under st ood 

                                                 
7 See al so Raci ne Har l ey- Davi dson,  I nc.  v.  Di v.  of  Hear i ngs 

& Appeal s,  2006 WI  86,  ¶20,  292 Wi s.  2d 549,  717 N. W. 2d 184 
( " Under  bot h due wei ght  def er ence and no def er ence,  t he 
r evi ewi ng cour t  may adopt ,  wi t hout  r egar d f or  t he agency' s 
i nt er pr et at i on,  what  i t  v i ews as t he most  r easonabl e 
i nt er pr et at i on of  t he st at ut e. " ) .    
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by r easonabl y wel l - i nf or med per sons i n t wo or  mor e senses, "  t he 

st at ut e i s ambi guous,  and we may consul t  ext r i nsi c sour ces,  such 

as l egi s l at i ve hi st or y.   I d. ,  ¶47- 48.  

2.  St at ut or y di sf i gur ement  

¶22 A st at ut e pr ovi di ng compensat i on f or  di sf i gur ement  has 

been a par t  of  Wi sconsi n wor ker ' s compensat i on l aw si nce 1915. 8  

Though var i ous l i mi t at i ons on r ecover y have been put  i n pl ace by 

t he or i gi nal  st at ut e and i t s subsequent  amendment s,  al l  ver si ons 

have r equi r ed t hat  t he empl oyee be per manent l y di sf i gur ed;  

however ,  none have def i ned di sf i gur ement .    

¶23 " [ W] or ds t hat  ar e not  def i ned i n a st at ut e ar e t o be 

gi ven t hei r  or di nar y meani ngs. "   Spi egel ber g v.  St at e,  2006 WI  

75,  ¶19,  291 Wi s.  2d 601,  717 N. W. 2d 641.   I n det er mi ni ng t he 

or di nar y meani ng of  undef i ned wor ds,  " [ w] e may consul t  a 

di ct i onar y t o ai d i n st at ut or y  const r uct i on. "   I d.   However ,  

consul t i ng a di ct i onar y t o ascer t ai n t he meani ng of  undef i ned 

wor ds i n a st at ut e does not  mean t hat  t hose wor ds ar e ambi guous.   

St at e v.  Sampl e,  215 Wi s.  2d 487,  499- 500,  573 N. W. 2d 187 ( 1998)  

( c i t i ng St at e ex r el .  Smi t h v.  Ci t y of  Oak Cr eek, 139 Wi s.  2d 

788,  798 n. 6,  407 N. W. 2d 901 ( 1987) ) .  

¶24 Webst er  def i nes di sf i gur e as " t o make l ess compl et e,  

per f ect ,  or  beaut i f ul  i n appear ance"  and di sf i gur ement  as " t he 

st at e of  bei ng di sf i gur ed. "   Webst er ' s Thi r d New I nt er nat i onal  

Di ct i onar y,  649 ( 1961 ed. ) .   The cur r ent  ver si on of  Bl ack' s Law 

Di ct i onar y has a s i mi l ar  def i ni t i on.   I t  def i nes di sf i gur ement  

                                                 
8 Wi s.  St at .  § 2394- 9( 5) ( f )  ( 1915) .  
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as " [ a] n i mpai r ment  or  i nj ur y t o t he appear ance of  a per son or  

t hi ng. "   Bl ack' s Law Di ct i onar y 501 ( 8t h ed.  2004) .   A mor e 

cont empor aneous ver si on of  t he same publ i cat i on f r om 1933 

def i ned di sf i gur ement  as " t hat  whi ch i mpai r s or  i nj ur es t he 

beaut y,  symmet r y,  or  appear ance of  a per son or  t hi ng;  t hat  whi ch 

r ender s unsi ght l y,  mi sshapen,  or  i mper f ect ,  or  def or ms i n some 

manner . "   Bl ack' s Legal  Di ct i onar y 589 ( 3d ed.  1933) .   Thi s 1933 

def i ni t i on i s a quot e f r om a 1923 opi ni on of  t he I l l i noi s 

Supr eme Cour t ,  wher ei n i t  addr essed di sf i gur ement  under  t he 

I l l i noi s wor kmen' s compensat i on l aw.   Super i or  Mi n.  Co.  v.  

I ndus.  Comm' n,  141 N. E.  165,  166 ( I l l .  1923) .   Super i or  was 

deci ded onl y ei ght  year s af t er  t he Wi sconsi n di sf i gur ement  

st at ut e' s or i gi nal  enact ment .   I t  evi dences an i nt er pr et at i on of  

t he t er m,  di sf i gur ement ,  t hat  i s  cont empor aneous wi t h t he 

cr eat i on of  t he Wi sconsi n st at ut e t hat  f i r st  empl oyed t hat  same 

t er m.   We al so not e t hat  whi l e t hese def i ni t i ons may di f f er  t o 

some ext ent ,  t he t er m,  appear ance,  i s a common t er m i n al l  

def i ni t i ons.   

¶25 Accor di ngl y,  we concl ude t hat  t he pl ai n meani ng of  

di sf i gur ement  encompasses an i mpai r ment  t hat  s i gni f i cant l y 

af f ect s t he appear ance of  a per son.   Though Dane Count y ar gues 

t hat  di sf i gur ement  awar ds hi st or i cal l y have been l i mi t ed t o 

v i s i bl e bur ns,  scar s and amput at i ons,  t her e i s not hi ng i nher ent  

i n t he pl ai n meani ng of  di sf i gur ement  t hat  suppor t s such a 

r est r i ct i ve i nt er pr et at i on.   I nst ead,  Gr aham' s sever e l i mp and 

f oot  dr ag,  i n combi nat i on wi t h t he ALJ f i ndi ngs t hat  " her  l egs 
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l ooked i mper f ect  and asymmet r i cal , "  const i t ut e a di sf i gur ement  

under  t he pl ai n meani ng of  t he t er m.  

¶26 However ,  t he st at ut e does not  compensat e empl oyees f or  

al l  di sf i gur ement s.   Rat her ,  t her e ar e addi t i onal  st at ut or y 

r equi r ement s t hat  must  be sat i s f i ed i n or der  t o const i t ut e a 

st at ut or y di sf i gur ement .   Al l  t he r equi r ement s of  Wi s.  St at .  

§ 102. 56( 1)  must  be met .   We shal l  addr ess t hese addi t i onal  

st at ut or y r equi r ement s bel ow.  

3.  St at ut or y hi st or y 

¶27 " A r evi ew of  st at ut or y hi st or y i s par t  of  a pl ai n 

meani ng anal ysi s"  because i t  i s  par t  of  t he cont ext  i n whi ch we 

i nt er pr et  st at ut or y t er ms.   Ri char ds v.  Badger  Mut .  I ns.  Co. ,  

2008 WI  52,  ¶22,  309 Wi s.  2d 541,  749 N. W. 2d 581;  see al so 

Kal al ,  271 Wi s.  2d 633,  ¶52 n. 9 ( c i t i ng Cass R.  Sunst ei n,  

I nt er pr et i ng St at ut es i n t he Regul at or y St at e,  103 Har v.  L.  Rev.  

405,  430 ( 1989) ) .   The mat er i al s r evi ewed when consi der i ng 

st at ut or y hi st or y consi st  of  " t he pr evi ousl y enact ed and 

r epeal ed pr ovi s i ons of  a st at ut e. "   Ri char ds,  309 Wi s.  2d 541,  

¶22.   " By anal yzi ng t he changes t he l egi s l at ur e has made over  

t he cour se of  sever al  year s,  we may be assi st ed i n ar r i v i ng at  

t he meani ng of  a st at ut e. "   I d.  

¶28 The f i r st  st at ut or y pr ovi s i on t o compensat e i nj ur ed 

wor ker s f or  a di sf i gur ement  i nj ur y under  Wi sconsi n wor ker ' s 

compensat i on l aw was enact ed i n 1915 as Wi s.  St at .  § 2394-

9( 5) ( f )  ( 1915) ,  and r eads as f ol l ows:  

I f  an empl oye i s ser i ousl y per manent l y di sf i gur ed 
about  t he f ace or  head,  t he commi ssi on may al l ow such 
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sum f or  compensat i on on account  t her eof ,  as i t  may be 
deem j ust ,  not  exceedi ng seven hundr ed f i f t y dol l ar s.  

As i s appar ent  f r om t he st at ut or y l anguage,  onl y di sf i gur ement s 

occur r i ng " about  t he f ace or  head"  wer e compensabl e.   Under  t hi s 

ver si on,  Gr aham' s l i mp t hat  r esul t ed f r om a l eg i nj ur y woul d not  

sat i sf y t hat  st at ut or y r equi r ement ,  and no compensat i on woul d be 

avai l abl e.  

¶29 Subsequent  r evi s i ons t o t he st at ut e i n 1919 and 1923 

expanded t he l anguage t o i ncl ude t hose di sf i gur ement s occur r i ng 

" about  t he f ace,  head,  neck,  hand or  ar m"  ( emphasi s added) ,  and 

no l onger  r equi r ed t hat  t he c l ai mant  be " ser i ousl y"  di sf i gur ed,  

but  t hey al so r equi r ed t hat  di sf i gur ement s " occasi on l oss of  

wage. "   See Wi s.  St at .  § 2394- 9( 5) ( f )  ( 1919) ;  Wi s.  St at .  

§ 102. 09( 5) ( f n)  ( 1923) .   Despi t e t hi s expansi on of  st at ut or y 

di sf i gur ement s,  Gr aham' s i nj ur y woul d not  have been compensabl e 

because i t  i s  not  l ocat ed " about  t he f ace,  head,  neck,  hand or  

ar m. "   

¶30 Fol l owi ng t he st at ut e' s or i gi nal  enact ment  i n 1915,  

and subsequent  r evi s i ons i n 1919 and 1923,  t he next  maj or  change9 

t o t he st at ut e occur r ed i n 1971,  when t he l anguage was amended 

t o r ead as f ol l ows:  

I f  an empl oye i s so per manent l y di sf i gur ed as t o 
occasi on pot ent i al  l oss of  wage,  t he depar t ment  may 
al l ow such sum f or  compensat i on on account  t her eof ,  as 

                                                 
9 Mi nor  r evi s i ons i n 1931,  1959,  and 1969 made cosmet i c 

changes ( i ncl udi ng r enumber i ng)  t o t he st at ut e,  but  di d not  
af f ect  i t s  cent r al  wor di ng.   See Wi s.  St at .  § 102. 56 ( 1931)  
( r enumber i ng) ;  § 102. 56 ( 1959)  ( r equi r i ng a showi ng of  
" pot ent i al "  wage l oss) ;  § 102. 56 ( 1969)  ( r el abel i ng " commi ssi on"  
as " depar t ment " ) .  
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i t  deems j ust ,  not  exceedi ng hi s aver age annual  
ear ni ngs as def i ned i n s.  102. 11.  

Wi s.  St at .  § 102. 56 ( 1971) .   Compensat i on f or  di sf i gur ement  

under  t hi s ver si on of  t he st at ut e was not  l i mi t ed t o any 

par t i cul ar  ar ea of  t he body.   The onl y addi t i onal  st at ut or y 

r equi r ement  was t hat  t he di sf i gur ement  " occasi on pot ent i al  l oss 

of  wage. "   I d.  

¶31 The 1971 ver si on of  t he di sf i gur ement  st at ut e i s not  

t he cur r ent  ver s i on of  t he di sf i gur ement  st at ut e,  however ,  and 

t he subsequent  r evi s i on i n 1978 i nt r oduced sever al  addi t i onal  

r equi r ement s,  nar r owi ng t he scope of  st at ut or y cover age.   The 

cur r ent  ver si on of  Wi s.  St at .  § 102. 56( 1) ,  essent i al l y  unchanged 

f r om t he 1978 ver si on, 10 pr ovi des i n r el evant  par t :  

I f  an empl oyee i s so per manent l y  di sf i gur ed as t o 
occasi on pot ent i al  wage l oss,  t he depar t ment  may al l ow 
such sum as i t  deems j ust  as compensat i on t her ef or  
.  .  .  .   Consi der at i on f or  di sf i gur ement  al l owance i s 
conf i ned t o t hose ar eas of  t he body t hat  ar e exposed 
i n t he nor mal  cour se of  empl oyment .   The depar t ment  
shal l  al so t ake i nt o account  t he appear ance of  t he 
di sf i gur ement ,  i t s  l ocat i on,  and t he l i kel i hood of  i t s 
exposur e i n occupat i ons f or  whi ch t he empl oyee i s 
sui t ed.  

¶32 The st at ut or y hi st or y of  Wi s.  St at .  § 102. 56( 1)  

demonst r at es t hat  a st at ut or y di sf i gur ement  awar d i s based on 

t he per manent  appear ance of  t he empl oyee t hat  he or  she pr esent s 

t o ot her s,  whi ch appear ance may cause ot her s t o bel i eve t hat  t he 

                                                 
10 Ther e wer e t wo amendment s t o t he st at ut e bet ween 1978 and 

t he pr esent  t hat  ar e i nsi gni f i cant  f or  our  pur poses.   I n 1987,  
Wi s.  St at .  § 102. 56 was r enumber ed as § 102. 56( 1) ,  and 
§ 102. 56( 2)  was added.   § 102. 56 ( 1987- 88) .   I n 1999,  t he wor d 
" empl oye"  was changed t o " empl oyee. "   § 102. 56( 1)  ( 1999- 2000) .  
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wor ker  i s l ess capabl e.   I t  i s  not  based on an act ual  per manent  

l oss of  f unct i onal i t y of  t he empl oyee' s body,  whi ch i s  

compensat ed under  ot her  st at ut or y pr ovi s i ons such as Wi s.  St at .  

§§ 102. 52 t o 102. 555 and Wi s.  St at .  § 102. 565.  

4.  Requi r ement s of  Wi s.  St at .  § 102. 56( 1)  

¶33 Wi sconsi n St at .  § 102. 56( 1)  cont ai ns a number  of  

r equi r ement s t hat  must  be sat i s f i ed bef or e a c l ai mant  may be 

compensat ed f or  a st at ut or y di sf i gur ement .   However ,  cont r ar y t o 

t he i nt er pr et at i on Dane Count y ur ges,  none of  t hese r equi r ement s 

l i mi t  r ecover y t o s i t uat i ons wher e t he cl ai mant ' s i nj ur i es 

consi st  of  v i s i bl e bur ns,  scar s or  amput at i ons.   We wi l l  not  

r ead i nt o t he st at ut e a l i mi t at i on t he pl ai n l anguage does not  

evi dence.   St at e v.  LI RC,  136 Wi s.  2d 281,  288,  401 N. W. 2d 585 

( 1987)  ( " Wor ker ' s compensat i on act s .  .  .  ar e not  t o be 

i nt er pr et ed i n a manner  as t o t r ansf or m t hei r  i nt ent  or  t o 

change t hei r  meani ng. " )  ( c i t i ng Fr i sbi e v.  DI LHR,  45 Wi s.  2d 80,  

87,  172 N. W. 2d 346 ( 1969) ) .   Fur t her mor e,  r at her  t han adopt  an 

i nt er pr et at i on t hat  i s mor e nar r ow t han t he pl ai n meani ng 

suggest s,  wor ker ' s compensat i on st at ut es ar e " t o be l i ber al l y  

const r ued t o ef f ect uat e t hei r  st at ed pur pose. "   I d.  ( c i t i ng 

Gr een Bay Packagi ng,  I nc.  v.  DI LHR,  72 Wi s.  2d 26,  37,  240 

N. W. 2d 422 ( 1976) ) .    

¶34 A pur pose of  t he wor ker ' s compensat i on st at ut e i s t o 

" pr ovi de pr ompt  j ust i ce f or  i nj ur ed wor ker s and t o pr event ,  as 

f ar  as possi bl e,  t he del ays t hat  mi ght  ar i se f r om pr ot r act ed 

l i t i gat i on. "   Bosco v.  LI RC,  2004 WI  77,  ¶48,  272 Wi s.  2d 586,  

681 N. W. 2d 157 ( quot i ng Empl oyer s Heal t h I ns.  Co.  v.  Tesmer ,  161 
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Wi s.  2d 733,  738,  469 N. W. 2d 203 ( Ct .  App.  1991) ) .   As a r esul t ,  

an i nj ur ed empl oyee i s guar ant eed " r ecover y i r r espect i ve of  hi s 

own f aul t  and i r r espect i ve of  t he empl oyer ' s absence of  f aul t . "   

Mul der  v.  Acme- Cl evel and Cor p. ,  95 Wi s.  2d 173,  180,  290 N. W. 2d 

276 ( 1980) .   However ,  i n exchange f or  t hi s guar ant ee,  t he 

empl oyee i s " obl i ged t o accept  a l i mi t ed and schedul ed 

compensat i on awar d. "   I d.   Thi s i s t he excl usi ve r emedy 

avai l abl e t o t he empl oyee agai nst  t he empl oyer . 11  Wi s.  St at .  

§ 102. 03( 2)  ( " [ T] he r i ght  t o t he r ecover y of  compensat i on under  

t hi s chapt er  shal l  be t he excl usi ve r emedy agai nst  t he 

empl oyer . " ) .   As a r esul t ,  t he st at ut e must  be br oadl y const r ued 

i n or der  t o best  pr omot e i t s st at ut or y pur poses.   Johnson v.  

Wi s.  Lumber  & Suppl y Co. ,  203 Wi s.  304,  310,  234 N. W.  506 

( 1931) ;  see al so,  St at e v.  LI RC,  136 Wi s.  2d at  288.   As Johnson 

expl ai ned,   

Wher e an i nj ur ed wor kman woul d,  i n t he absence of  t he 
act ,  have a r i ght  of  act i on at  common l aw f or  damages,  
hi s possi bl e damages ar e no doubt  r educed by t he 
appl i cat i on of  t he act .   On t he ot her  hand,  i n a ver y 
much l ar ger  number  of  cases,  wor kmen ar e gi ven 
compensat i on wher e at  common l aw t hey woul d be 
ent i t l ed t o none.   The l egi s l at ur e must  have wei ghed 
t he benef i t s and det r i ment s of  t hi s s i t uat i on and made 
t he pr ovi s i ons of  t he l aw br oad and i ncl usi ve as i t  i s  
i n or der  t o do t he gr eat est  good t o t he gr eat est  
number ,  and enj oi ned upon t he cour t s a l i ber al  
const r uct i on of  t he act  t o secur e t he ends f or  whi ch 
i t  was adopt ed.   

                                                 
11 For  c l ai ms agai nst  t hi r d par t i es see Wi s.  St at .  § 102. 29.  
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Johnson,  203 Wi s.  at  310.   Accor di ngl y,  we must  r ej ect  Dane 

Count y ' s nar r ow const r uct i on of  di sf i gur ement s as bei ng l i mi t ed 

t o v i s i bl e scar s,  bur ns or  amput at i ons.  

¶35 However ,  al t hough we ar e t o br oadl y const r ue wor ker ' s 

compensat i on st at ut es,  we must  al so i nt er pr et  t he st at ut e' s 

l anguage " wher e possi bl e t o gi ve r easonabl e ef f ect  t o ever y 

wor d,  i n or der  t o avoi d sur pl usage. "   Kal al ,  271 Wi s.  2d 633,  

¶46.   Her e,  t he st at ut e cont ai ns a number  of  r equi r ement s whi ch 

must  be sat i sf i ed bef or e di sf i gur ement  compensat i on wi l l  be 

awar ded,  and we must  gi ve t hose r equi r ement s ef f ect .    

¶36 Fi r st ,  t he st at ut e r equi r es t hat  t he empl oyee have a 

per manent  di sf i gur ement .   Second,  such di sf i gur ement  must  

" occasi on pot ent i al  wage l oss .  .  .  t ak[ i ng]  i nt o account  t he 

age,  educat i on,  t r ai ni ng and pr evi ous exper i ence and ear ni ngs of  

t he empl oyee,  t he empl oyee' s pr esent  occupat i on and ear ni ngs and 

l i kel i hood of  f ut ur e sui t abl e occupat i onal  change. "   Wi s.  St at .  

§ 102. 56( 1) .   Thi r d,  t he di sf i gur ement  must  occur  on an ar ea of  

t he body t hat  i s exposed dur i ng t he nor mal  cour se of  empl oyment .   

I d.   Four t h,  " t he appear ance of  t he di sf i gur ement ,  i t s  l ocat i on,  

and t he l i kel i hood of  i t s  exposur e i n occupat i ons f or  whi ch t he 

empl oyee i s sui t ed"  must  be t aken i nt o account  i n or der  t o 

det er mi ne whet her  t o awar d compensat i on.   I d.    

¶37 Based on a consi der at i on of  t hese f our  r equi r ement s,  

compensat i on wi l l  not  be avai l abl e f or  ever y di sf i gur ement .   

However ,  i f  t hese r equi r ement s ar e sat i sf i ed,  t he st at ut e' s 

pl ai n l anguage r equi r es compensat i on.  
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C.  Appl i cat i on of  Wi s.  St at .  § 102. 56( 1)  

¶38 Cogni zant  of  t he r equi r ement s Wi s.  St at .  § 102. 56( 1)  

has put  i n pl ace,  we appl y t hose r equi r ement s t o Gr aham.   Fi r st ,  

we have al r eady concl uded t hat  Gr aham' s condi t i on i s a 

di sf i gur ement  under  t hat  t er m' s pl ai n meani ng.   Supr a,  ¶25.   I n 

addi t i on,  i t s  per manency has been undi sput ed.  

¶39 Second,  i n det er mi ni ng whet her  Gr aham' s di sf i gur ement  

wi l l  occasi on pot ent i al  wage l oss,  we not e t hat  i t  was 

undi sput ed t hat  sever al  pot ent i al  empl oyer s r ef used t o hi r e 

Gr aham because of  her  di sf i gur ement .   Fur t her mor e,  LI RC f ound 

t hat  " t he l ook of  [ Gr aham' s]  l egs and her  al t er ed gai t  wi l l  

negat i vel y af f ect  her  pot ent i al  empl oyabi l i t y  and t he wage she 

wi l l  ear n. "   LI RC consi der ed t he " appl i cant ' s age,  educat i on,  

t r ai ni ng,  pr evi ous wor k exper i ence,  pr evi ous ear ni ng,  [ and]  

l i kel i hood of  f ut ur e sui t abl e occupat i onal  change"  i n maki ng i t s  

f i ndi ngs.   Based on LI RC' s f act ual  f i ndi ngs,  we concl ude t hat  

Gr aham' s i nj ur y i s suf f i c i ent  t o " occasi on pot ent i al  wage l oss. "  

¶40 Thi r d,  we must  det er mi ne whet her  Gr aham' s 

di sf i gur ement  occur s on an ar ea of  t he body exposed dur i ng t he 

nor mal  cour se of  empl oyment .   Agai n,  l ooki ng t o t he f i ndi ngs,  we 

not e t hat  Gr aham' s " wal k was a mi xt ur e of  a l i mp and a f oot  

dr ag,  her  l egs l ooked i mper f ect  and asymmet r i cal ,  and wat chi ng 

her  wal k i ng wi t h such di f f i cul t y was pai nf ul . "   The f act  t hat  

Gr aham' s l egs l ook " i mper f ect  and asymmet r i cal "  demonst r at es 

t hat  her  di sf i gur ement  occur s on an ar ea of  t he body,  her  l egs,  

t hat  i s  exposed dur i ng t he nor mal  cour se of  empl oyment .   We 
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not e,  however ,  t hat  not  ever y l i mp wi l l  sat i sf y t hi s 

r equi r ement ,  as a l i mp i s mer el y a mot i on.   Her e t he l i mp was 

combi ned wi t h a f oot  dr ag and " i mper f ect  and asymmet r i cal "  

l ooki ng l egs.   Thi s di sf i gur ement  was al so " exposed i n t he 

nor mal  cour se of  empl oyment , "  and vi ewi ng her  l eg- dr aggi ng wal k 

caused di scomf or t  f or  t he ALJ as he wat ched Gr aham wal k.   I t  i s  

r easonabl e t o concl ude t hat  a pr ospect i ve empl oyer  may 

exper i ence t he same di scomf or t ,  t her eby negat i vel y af f ect i ng 

Gr aham' s oppor t uni t i es f or  empl oyment .   The t hi r d r equi r ement  i s  

sat i sf i ed.  

¶41 Fi nal l y,  " t he appear ance of  t he di sf i gur ement ,  i t s  

l ocat i on,  and t he l i kel i hood of  i t s  exposur e i n occupat i ons f or  

whi ch t he empl oyee i s sui t ed"  must  be t aken i nt o account  i n 

or der  t o det er mi ne whet her  t o awar d compensat i on.   Wi s.  St at .  

§ 102. 56( 1) .   Her e,  Gr aham' s past  occupat i ons as a cook,  hot el  

mai d,  paper  del i ver y per son and compani on f or  t hose needi ng 

assi st ance i nvol ve wal k i ng,  such t hat  her  f oot - dr aggi ng l i mp 

wi l l  be appar ent .   One pr ospect i ve empl oyer  asked her  i f  she had 

mul t i pl e scl er osi s or  i f  she had suf f er ed a st r oke.   I n 

addi t i on,  her  " l egs l ooked i mper f ect  and asymmet r i cal . "   

Ther ef or e,  Gr aham' s di sf i gur ement  sat i sf i es t he f our t h 

r equi r ement .   Al l  f our  r equi r ement s of  § 102. 56( 1)  ar e 

f ul f i l l ed.  

¶42 I n sum,  we concl ude t hat  Gr aham has:   ( 1)  a per manent  

di sf i gur ement  ( 2)  t hat  wi l l  occasi on pot ent i al  wage l oss,  ( 3)  

whi ch occur s on an ar ea of  t he body t hat  i s exposed dur i ng t he 

nor mal  cour se of  empl oyment  and ( 4)  t hat  i s  appar ent  t o cur r ent  
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or  pot ent i al  f ut ur e empl oyer s i n occupat i ons f or  whi ch she i s 

sui t ed.   Ther ef or e,  she has sust ai ned a st at ut or y di sf i gur ement  

t hat  sat i sf i es al l  of  t he r equi r ement s of  Wi s.  St at .  

§ 102. 56( 1) .   Accor di ngl y,  we af f i r m t he awar d of  $15, 000 under  

t he pr ovi s i ons of  § 102. 56( 1) . 12 

I I I .   CONCLUSI ON 

¶43 The di sposi t i ve i ssue i n t hi s case i s whet her  t he 

r esul t  of  Gr aham' s wor kpl ace i nj ur y i s compensabl e under  Wi s.  

St at .  § 102. 56( 1) .   We concl ude t hat  LI RC' s i nt er pr et at i on of  

§ 102. 56( 1)  i s ent i t l ed t o no def er ence due t o i t s i nconsi st ent  

past  i nt er pr et at i ons t hat  pr ovi de no r eal  gui dance,  but  we 

never t hel ess af f i r m LI RC' s or der  di r ect i ng t hat  Gr aham i s 

el i gi bl e t o r ecei ve an awar d under  § 102. 56( 1)  based on t he 

st at ut e' s pl ai n meani ng as appl i ed t o t he r esul t  of  Gr aham' s 

wor kpl ace i nj ur y.   Accor di ngl y,  we af f i r m t he deci s i on of  t he 

cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

 

                                                 
12 No par t y has ar gued t hat  an awar d of  $15, 000 i s not  

r easonabl e i f  Gr aham' s per manent  di sf i gur ement  sat i sf i es t he 
r equi r ement s of  Wi s.  St at .  § 102. 56( 1) .   Ther ef or e,  we have not  
addr essed t he amount  of  t he awar d.  
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¶44 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  agr ee 

wi t h t he maj or i t y opi ni on t hat  Gr aham' s wor kpl ace i nj ur y i s 

compensabl e under  Wi s.  St at .  § 102. 56( 1) .   

I  

¶45 The maj or i t y opi ni on,  at  ¶36,  expl ai ns how t he 

wor ker ' s compensat i on r emedy pr ovi ded by Wi s.  St at .  § 102. 56( 1)  

appl i es t o a l i mp.   The l i mp must  be a per manent  di sf i gur ement .   

I t  must  occasi on pot ent i al  wage l oss t aki ng i nt o account  t he 

age,  educat i on,  t r ai ni ng and pr evi ous exper i ence and ear ni ngs of  

t he empl oyee;  t he empl oyee' s pr esent  occupat i on and ear ni ngs;  

and t he l i kel i hood of  f ut ur e sui t abl e occupat i onal  change.   

Fur t her mor e,  t he l i mp must  occur  on an ar ea of  t he body t hat  i s 

exposed dur i ng t he nor mal  cour se of  empl oyment .   Fi nal l y,  t he 

Depar t ment  of  Wor kf or ce Devel opment  must  t ake i nt o account  t he 

appear ance of  t he di sf i gur ement ,  i t s  l ocat i on,  and t he 

l i kel i hood of  i t s  exposur e i n occupat i ons f or  whi ch t he empl oyee 

i s sui t ed when det er mi ni ng t he awar d of  compensat i on.    

¶46 Rel at i ng t o t he r equi r ement  t hat  a l i mp occur  on an 

ar ea of  t he body t hat  i s exposed dur i ng t he nor mal  cour se of  

empl oyment ,  t he maj or i t y opi ni on dr aws a puzz l i ng di st i nct i on 

bet ween a l i mp t hat  " occur s on an ar ea of  t he body"  ( namel y t he 

l eg)  and a second ki nd of  l i mp t hat  i s " mer el y a mot i on. "   

Maj or i t y op. ,  ¶40.   The maj or i t y opi ni on does not  expl ai n t hi s 

di st i nct i on or  how t o det er mi ne whet her  a l i mp f al l s i nt o one or  

t he ot her  cat egor y.   Because I  do not  under st and t he 

di st i nct i on,  I  woul d not  adopt  i t .  
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I I  

¶47 Pur por t i ng t o adopt  a pl ai n meani ng appr oach t o 

st at ut or y i nt er pr et at i on,  t he maj or i t y opi ni on s t at es t hat  " ' [ a]  

r evi ew of  st at ut or y hi st or y i s par t  of  a pl ai n meani ng 

anal ysi s. ' " 1  I  do not  agr ee t hat  st at ut or y hi st or y i s par t  of  a 

pl ai n meani ng anal ysi s. 2 

¶48 A st at ut e' s meani ng i s " pl ai n"  when t he meani ng i s so 

r eadi l y appar ent  f r om t he st at ut e' s t ext  t hat  i nqui r y beyond t he 

t ext  i s  unnecessar y. 3  I n seeki ng a pl ai n meani ng,  t he cour t  
                                                 

1 Maj or i t y op. ,  ¶27.    

2 A r evi ew of  r epeal ed st at ut or y pr ovi s i ons i s usef ul  
because " [ b] y anal yzi ng t he changes t he l egi s l at ur e has made 
over  t i me,  a cour t  may i nf er  [ l egi s l at i ve]  i nt ent "  t hat  i s  not  
expr essed i n t he st at ut e' s pl ai n t ext .   St at e ex r el .  Kal al  v.  
Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶69,  271 Wi s.  2d 633,  
681 N. W. 2d 110 ( Abr ahamson,  C. J. ,  concur r i ng)  ( f oot not e 
omi t t ed) .     

See,  e. g. ,  Hughes v.  Chr ys l er  Mot or s Cor p. ,  197 
Wi s.  2d 973,  979- 82,  542 N. W. 2d 148 ( 1996)  ( " exami n[ i ng]  t he 
hi st or y of  l emon l aws i n gener al , "  as wel l  as t he hi st or y 
under l y i ng Wi sconsi n' s l emon l aw st at ut e,  t o det er mi ne whet her  
t o i ncl ude t he pur chase pr i ce of  t he car  as pecuni ar y damages 
under  t he st at ut e) ;  Boot h v.  Chur ner ,  532 U. S.  731,  739- 41 
( 2001)  ( al t hough " [ e] ach of  t he par t i es [ ar gued]  t hat  t he pl ai n 
meani ng of  t he [ st at ut or y]  wor ds ' r emedi es'  and 
' avai l abl e'  .  .  .  [ was]  cont r ol l i ng, "  st at ut or y hi st or y y i el ded 
an i nf er ence of  Congr essi onal  i nt ent  t hat  t he st at ut e' s wor ds 
di d not ) .    

3 I n St at e v.  Pet er s,  2003 WI  88,  ¶14,  263 Wi s.  2d 475,  665 
N. W. 2d 171,  f or  exampl e,  t hi s  cour t  char act er i zed t he pl ai n 
meani ng anal ysi s as f ol l ows:  " I f  t he l anguage of  a st at ut e i s 
c l ear  on i t s f ace,  we need not  l ook any f ur t her  t han t he 
st at ut or y t ext  t o det er mi ne t he st at ut e' s  meani ng. "   See 
al so St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 
WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( " [ S] t at ut or y 
i nt er pr et at i on begi ns wi t h t he l anguage of  t he st at ut e.   I f  t he 
meani ng of  t he st at ut e i s pl ai n,  we or di nar i l y  st op t he 
i nqui r y. " )  ( quot at i on mar ks and ci t at i on omi t t ed) .  
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seeks a meani ng t hat  anyone——a l awyer ,  a par t y,  an 

admi ni st r at or ,  or  any r eader ——coul d di scer n s i mpl y by exami ni ng 

t he t ext  of  t he st at ut e,  per haps wi t h t he ai d of  a di ct i onar y,  a 

book gener al l y avai l abl e t o al l .  

¶49 The maj or i t y opi ni on ci t es t wo aut hor i t i es i n suppor t  

of  i t s  posi t i on t hat  a pl ai n meani ng anal ysi s may encompass t he 

r evi ew of  st at ut or y hi st or y:  Ri char ds v.  Badger  Mut .  I ns.  Co. ,  

2008 WI  52,  ¶22,  309 Wi s.  2d 541,  749 N. W. 2d 581;  and St at e ex 

r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶52 

n. 9,  271 Wi s.  2d 633,  681 N. W. 2d 110.   Nei t her  of  t he c i t ed 

aut hor i t i es suppor t s t he pr oposi t i on t hat  t he maj or i t y opi ni on 

set s f or t h.   

¶50 Ri char ds,  aut hor ed by t he aut hor  of  t he maj or i t y 

opi ni on i n t he pr esent  case,  c i t es ¶69 of  my concur r i ng opi ni on 

i n Kal al  ( wi t hout  not i ng t hat  t he c i t ed par agr aph appear s i n my 

concur r ence and not  i n Just i ce Sykes'  maj or i t y opi ni on)  as 

suppor t  f or  t he posi t i on t hat  a r evi ew of  st at ut or y hi st or y i s 

par t  of  t he pl ai n meani ng anal ys i s.   Ri char ds,  309 Wi s.  2d 541,  

¶22.   Not hi ng i n my Kal al  concur r ence st at es t hat  st at ut or y 

hi st or y i s par t  of  a pl ai n meani ng anal ysi s.   Rat her  my Kal al  

concur r ence at  ¶69 ( c i t ed by t he Ri char ds cour t )  pr ovi des a 

" nonexhaust i ve l i s t  of  t he var i ous f or ms of  ' hi st or y, ' "  

i ncl udi ng bot h st at ut or y hi st or y and l egi s l at i ve hi st or y,  " t hat  

have been and wi l l  be hel pf ul  i n i nt er pr et i ng a st at ut e. " 4   

                                                 
4 Kal al ,  271 Wi s.  2d 633,  ¶69 ( Abr ahamson,  C. J. ,  

concur r i ng) .  
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¶51 The maj or i t y opi ni on' s second r ef er ence i s t o f oot not e 

9 of  t he Kal al  maj or i t y opi ni on,  271 Wi s.  2d 633,  ¶52.   Kal al ' s  

f oot not e 9 s i mpl y expl ai ns t he schol ar shi p of  Pr of essor  Cass 

Sunst ei n.   Pr of essor  Sunst ei n di st i ngui shes st at ut or y hi st or y 

f r om l egi s l at i ve hi st or y and advocat es some degr ee of  caut i on i n 

r el y i ng upon t he l at t er .   The Kal al  maj or i t y opi ni on st at es 

nei t her  t hat  st at ut or y hi st or y i s par t  of  a pl ai n meani ng 

anal ysi s nor  t hat  Pr of essor  Sunst ei n consi der s s t at ut or y hi st or y  

t o be par t  of  a pl ai n meani ng anal ysi s. 5 

¶52 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

¶53 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  

                                                 
5 I n hi s ar t i c l e,  Pr of essor  Sunst ei n char act er i zes t he 

" pl ai n meani ng appr oach"  t o st at ut or y i nt er pr et at i on as 
r equi r i ng cour t s t o " r el y on t he wor ds [ i n a st at ut e]  or  on 
t hei r  or di nar y meani ng .  .  .  . "  Cass R.  Sunst ei n,  I nt er pr et i ng 
St at ut es i n t he Regul at or y St at e,  103 Har v.  L.  Rev.  405,  418- 19 
( 1989) .   See al so i d.  at  410,  416 ( " [ S] ome cour t s and obser ver s 
see t he t ext  or  ' pl ai n meani ng'  of  st at ut or y l anguage as t he 
excl usi ve or  pr i nci pal  gui de t o meani ng.  .  .  .   Some t ext ual i st s 
emphasi ze t he ' pl ai n meani ng'  or  di ct i onar y def i ni t i on of  
st at ut or y t er ms;  ot her s ar e mor e sensi t i ve t o t he par t i cul ar  
set t i ngs.  .  .  . " ) .   Pr of essor  Sunst ei n does not  suggest  t hat  t he 
pl ai n meani ng appr oach t o st at ut or y i nt er pr et at i on may 
i ncor por at e a r evi ew of  st at ut or y hi st or y.  
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