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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed in 

part, reversed in part, and cause remanded.   

 

¶1 DAVI D T.  PROSSER,  J.   Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s,  Fr oedt er t  Memor i al  Lut her an 

Hospi t al  v.  Nat i onal  St at es I nsur ance Co. ,  2008 WI  App 58,  310 

Wi s.  2d 476,  750 N. W. 2d 926.   The deci s i on af f i r med an or der  of  

t he Mi l waukee Count y Ci r cui t  Cour t ,  Pat r i c i a D.  McMahon,  Judge,  

gr ant i ng Fr oedt er t  Memor i al  Lut her an Hospi t al ' s  ( Fr oedt er t )  

mot i on f or  summar y j udgment  agai nst  Nat i onal  St at es I nsur ance 
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Company ( Nat i onal  St at es) .   The or der  awar ded Fr oedt er t  a cash 

j udgment  f or  $130, 725. 63,  pl us cost s,  and an addi t i onal  

$63, 223. 58 f or  st at ut or y i nt er est  under  Wi s.  St at .  § 628. 46 

( 2007- 08) . 1 

¶2 Thi s case r equi r es us t o i nt er pr et  a Nat i onal  St at es'  

Medi car e Suppl ement al  I nsur ance ( or  Medi gap)  pol i cy i ssued t o 

Kat hl een Ledger  ( Kat hl een)  i n 1998.   The pol i cy pr ovi ded i n 

par t :  " Benef i t s Af t er  Medi car e St ops——I f  maxi mum benef i t s have 

been pai d under  Medi car e f or  i n- pat i ent  hospi t al  expense,  

i ncl udi ng t he l i f et i me r eser ve days,  we wi l l  pay al l  f ur t her  

expense i ncur r ed f or  hospi t al  conf i nement  t hat  woul d have been 

cover ed by Medi car e Par t  A. "  

¶3 The pr i nci pal  i ssue pr esent ed i s whet her  t hi s pol i cy 

l anguage r equi r es Nat i onal  St at es t o pay Kat hl een' s i npat i ent  

hospi t al  expense,  i ncur r ed af t er  exhaust i ng her  Medi car e Par t  A 

benef i t s,  accor di ng t o Fr oedt er t ' s  st andar d r at e or  at  t he l ower  

Medi car e r ei mbur sement  r at e.   We ar e al so asked t o deci de 

whet her  t he c i r cui t  cour t ' s  awar d of  $63, 223. 58 i n st at ut or y  

i nt er est  under  Wi s.  St at .  § 628. 46 was appr opr i at e under  t he 

c i r cumst ances.  

¶4 We concl ude t hat  t he " Benef i t s Af t er  Medi car e St ops"  

pr ovi s i on i n Nat i onal  St at es'  1998 Medi gap pol i cy i s ambi guous 

and must  be const r ued agai nst  t he i nsur er  t o pr ovi de cover age at  

Fr oedt er t ' s  st andar d r at e f or  Kat hl een' s hospi t al  conf i nement  at  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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Fr oedt er t  af t er  her  Medi car e Par t  A benef i t s  wer e exhaust ed.   

Thi s const r uct i on i s suppor t ed by t he shar p cont r ast  bet ween t he 

uncer t ai n l i mi t at i ons i n t he pr ovi s i on at  i ssue and t he cl ear  

l i mi t at i ons cont ai ned i n ot her  pr ovi s i ons of  t he pol i cy.   I t  i s  

al so suppor t ed by t he expect at i ons of  a r easonabl e i nsur ed t hat  

t hi s pol i cy woul d pay f or  " al l  f ur t her  expenses i ncur r ed"  f or  

hospi t al  conf i nement .   We do not  agr ee,  however ,  t hat  Nat i onal  

St at es i s subj ect  t o i nt er est  under  Wi s.  St at .  § 628. 46.   The 

i ssue of  t he pol i cy ' s cover age above t he Medi car e r ei mbur sement  

r at e was f ai r l y debat abl e i n l i ght  of  al l  t he f act s and 

ci r cumst ances of  t hi s case.  

¶5 Consequent l y,  we af f i r m i n par t  and r ever se i n par t  

t he deci s i on of  t he cour t  of  appeal s,  and we r emand f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.    

I .  BACKGROUND AND PROCEDURAL HI STORY 

A.  Medi car e and Medi gap Cover age 

¶6 An el ement ar y under st andi ng of  Medi car e i s necessar y 

t o compr ehend t hi s case.   I n 1965 Congr ess amended t he Soci al  

Secur i t y Act  t o cr eat e t he cont empor ar y Medi car e syst em.   See 

Heal t h I nsur ance f or  t he Aged Act ,  Pub.  L.  No.  89- 97,  79 St at .  

286 ( 1965) .   Medi car e i s a f eder al l y f unded heal t h i nsur ance 

pr ogr am t hat  pr ovi des medi cal  benef i t s t o qual i f i ed el der l y and 

di sabl ed Amer i cans.   See 42 U. S. C.  § 1395a,  et  seq.  ( 2006) . 2  

                                                 
2 Al l  subsequent  r ef er ences t o t he Uni t ed St at es Code ar e t o 

t he 2006 ver si on unl ess ot her wi se i ndi cat ed.  
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Medi car e i s admi ni st er ed by t he U. S.  Depar t ment  of  Heal t h and 

Human Ser vi ces'  Cent er  f or  Medi car e and Medi cai d Ser vi ces ( CMS) . 3   

¶7 As par t  of  i t s  admi ni st r at i ve dut i es,  t he CMS ent er s 

i nt o cont r act s wi t h medi cal  ser vi ces pr ovi der s,  l i ke hospi t al s,  

t o pr ovi de pat i ent  car e f or  Medi car e benef i c i ar i es.   See 42 

U. S. C.  § 1395cc.   The cont r act s r equi r e t he pr ovi der s,  i n 

exchange f or  r ecei v i ng Medi car e payment s, 4 t o r ef r ai n f r om 

char gi ng benef i c i ar i es f or  " i t ems or  ser vi ces"  al r eady pai d by 

Medi car e.   42 U. S. C.  § 1395cc ( a) ( 1) ( A) .    

¶8 Hospi t al s and ot her  medi cal  ser vi ces pr ovi der s under  

cont r act  char ge each pat i ent  at  t he pr ovi der s '  st andar d r at es 

f or  t he act ual  ser vi ces r ender ed,  and t hen Medi car e r ei mbur ses 

t he pr ovi der s at  t he pr evi ousl y cont r act ed Medi car e 

r ei mbur sement  r at es.   Af t er  Medi car e has r ei mbur sed t he ser vi ces 

pr ovi der s,  t he pr ovi der s ar e pr ohi bi t ed f r om t r y i ng t o col l ect  

t he r emai ni ng bal ance——t he di f f er ence bet ween t he bi l l ed cost s 

of  t r eat ment  and t he Medi car e r ei mbur sement  payment s.   I d.   They 

ar e cont r act ual l y obl i gat ed t o accept  t he Medi car e r ei mbur sement  

                                                 
3 The Cent er  f or  Medi car e and Medi cai d Ser vi ces was f or mer l y 

known as t he Heal t h Car e Fi nanci ng Admi ni st r at i on or  HCFA.  

4 Most  hospi t al s ar e pai d accor di ng t o a pr ospect i ve payment  
r at e syst em under  42 U. S. C.  § 1395ww( d) .   Pur suant  t o t hi s 
syst em,  Medi car e gener al l y pays hospi t al s f or  t hei r  ser vi ces at  
a pr edet er mi ned r at e r egar dl ess of  t he act ual  l evel  of  car e 
pr ovi ded.   I d.   Thi s pr edet er mi ned r at e i s based on a 
c l assi f i cat i on syst em used by hospi t al s when admi t t i ng pat i ent s—
—t he " Di agnost i c Rel at ed Gr oup"  ( DRG)  cl assi f i cat i on syst em.   
I d.  
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payment s as a condi t i on of  t hei r  par t i c i pat i on i n t he Medi car e 

syst em. 5  See i d.  

¶9 One component  of  t he Medi car e syst em i s Medi car e Par t  

A,  whi ch pr ovi des cover age t o benef i c i ar i es f or  hospi t al  

expense,  post - hospi t al i zat i on car e,  and r el at ed nur si ng car e.   

See 42 U. S. C.  § 1395d( a) .   Medi car e Par t  A pr ovi des cover age f or  

150 t ot al  days of  i npat i ent  car e,  90 days of  whi ch ar e r enewabl e 

f or  each " spel l  of  i l l ness" 6 t hat  r esul t s  i n subsequent  

hospi t al i zat i on and 60 days of  whi ch ar e consi der ed " l i f et i me 

r eser ve days"  expendabl e any t i me t he benef i c i ar y i s 

hospi t al i zed f or  mor e t han 90 days dur i ng a benef i t  per i od.   See 

42 U. S. C.  § 1395d( a) ( 1) ;  42 C. F. R.  § 409. 61( a) ( 2)  ( 2004) .    

¶10 Medi car e Par t  A cover s most  of  t he expense i ncur r ed 

dur i ng a benef i c i ar y ' s hospi t al i zat i on,  but  benef i c i ar i es ar e 

r equi r ed t o pay t he hospi t al  a deduct i bl e dur i ng t he f i r st  60 

days of  i npat i ent  car e.   See 42 U. S. C.  § 1395e.   Begi nni ng t he 

61st  day of  i npat i ent  car e,  i ncl udi ng any l i f et i me r eser ve days,  

benef i c i ar i es ar e r equi r ed t o make co- payment s t o t he hospi t al .   

See i d.   Af t er  exhaust i ng al l  150 days of  cover age,  Medi car e 

                                                 
5 The t er m " bal ance bi l l i ng, "  as Judge McMahon st at ed,  

" r ef er s t o t he [ unl awf ul ]  bi l l i ng of  t he pat i ent  [ f or  t he 
out st andi ng bal ance]  i n t he f ace of  t hese r equi r ement s. "   See 42 
U. S. C.  1395cc( a) ( 1) ( A) .  

6 A benef i c i ar y ' s " spel l  of  i l l ness"  begi ns on t he f i r st  day 
of  i npat i ent  car e,  " whi ch occur s i n a mont h f or  whi ch he i s 
ent i t l ed t o benef i t s under  Par t  A, "  and i t  ends 60 days af t er  
t he benef i c i ar y  i s r el eased f r om i npat i ent  car e.  42 U. S. C.  
§ 1395x( a) .   Each t i me a benef i c i ar y exper i ences a new " spel l  of  
i l l ness, "  he i s ent i t l ed t o at  l east  90 days of  cover age.   See 
42 U. S. C.  § 1395d( a) ( 1) .   
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st ops payi ng Par t  A expense,  at  l east  unt i l  a new " spel l  of  

i l l ness"  begi ns.   See 42 U. S. C.  §§ 1395d( a) ( 1) ,  1395x( a) ;  42 

C. F. R.  § 409. 61( a) ( 2)  ( 2004) .  

¶11 Medi gap i nsur ance pol i c i es wer e devi sed t o " f i l l  t he 

gaps"  i n Medi car e cover age and pr ovi de payment  f or  expenses 

i ncur r ed by benef i c i ar i es t hat  ar e not  ot her wi se pai d f or  by 

Medi car e.   I n gener al ,  Medi gap pol i c i es pr ovi de cover age f or ,  

among ot her  expense,  a pat i ent ' s Medi car e co- payment s and 

deduct i bl es as wel l  as " al l  Medi car e Par t  A el i gi bl e expenses[ 7]  

f or  hospi t al i zat i on not  cover ed by Medi car e. "   See Wi s.  Admi n.  

Code § I NS 3. 39( 5) ( c)  ( Aug.  1997) . 8  Whi l e most  st at es have been 

r equi r ed t o adopt  cer t ai n f eder al l y mandat ed r egul at i ons 

gover ni ng Medi gap pol i c i es,  Wi sconsi n was gr ant ed a wai ver  af t er  

Congr ess f ound t hat  t hi s st at e " al r eady had accept abl e pr ogr ams 

i n pl ace"  t o r egul at e such pol i c i es.   H. R.  Rep.  No.  104- 79( I I ) ,  

at  2 ( 1995) ,  as r epr i nt ed i n 1995 U. S. C. C. A. N.  273.   Ther ef or e,  

Wi sconsi n i s r equi r ed t o updat e i t s admi ni st r at i ve r ul es i n 

l i ght  of  t he f eder al  gui del i nes,  but  i t  i s  not  gover ned by t hose 

f eder al  gui del i nes.   See Medi car e Pr ogr am;  Recogni t i on of  NAI C 

Model  St andar ds f or  Regul at i on of  Medi car e Suppl ement al  

I nsur ance,  63 Fed.  Reg.  67, 078,  67, 079 ( Dec.  4,  1998) .  

                                                 
7 " Medi car e el i gi bl e expenses means heal t h car e expenses 

whi ch ar e cover ed by Medi car e,  r ecogni zed as medi cal l y necessar y 
and r easonabl e by Medi car e,  and whi ch may or  may not  be f ul l y 
r ei mbur sed by Medi car e. "   Wi s.  Admi n.  Code § I NS 3. 39( 3) ( d)  
( Aug.  1997) .  

8 Al l  subsequent  r ef er ences t o t he Wi sconsi n Admi ni st r at i ve 
Code ar e t o t he August  1997 ver si on unl ess ot her wi se i ndi cat ed.  
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B.  Kat hl een Ledger ' s Hospi t al i zat i on 

¶12 I n May 2000 Kat hl een Ledger  was admi t t ed t o Fr oedt er t  

Hospi t al  i n Mi l waukee f or  a k i dney t r anspl ant . 9  She r emai ned at  

Fr oedt er t  unt i l  Sept ember  15,  2000,  at  whi ch t i me she was 

t r ansf er r ed t o Vencor  Hospi t al ,  a l ong- t er m car e f aci l i t y  i n 

Mi l waukee.   Days l at er ,  on Sept ember  25,  she was unexpect edl y 

r eadmi t t ed t o Fr oedt er t  f or  f ur t her  t r eat ment  r el at i ng t o t he 

t r anspl ant .   She r emai ned hospi t al i zed at  Fr oedt er t  f or  t wo 

days,  and t hen was r el eased back t o t he car e of  Vencor  on 

Sept ember  27,  2000.  

¶13 On Oct ober  26,  2000,  af t er  r emai ni ng at  Vencor  f or  

near l y a mont h,  Kat hl een was r eadmi t t ed t o Fr oedt er t .   A bi opsy 

of  her  k i dney r eveal ed r enal  cel l  car ci noma——t he most  common 

f or m of  k i dney cancer  i n adul t s.   She r emai ned at  Fr oedt er t  f or  

t he next  sever al  mont hs r ecei v i ng t r eat ment .   Kat hl een di ed at  

Fr oedt er t  on Febr uar y 12,  2001.  

¶14 When Kat hl een was i ni t i al l y  admi t t ed t o Fr oedt er t  i n 

May 2000,  she was el i gi bl e f or  Medi car e benef i t s,  i ncl udi ng 

benef i t s under  Par t  A.   As a r esul t ,  Medi car e pai d al l  her  

                                                 
9 Upon admi ssi on t o t he hospi t al ,  Kat hl een si gned a 

" Condi t i ons of  Admi ssi on"  f or m f or  t he t r eat ment  she was t o 
r ecei ve.   As par t  of  t hat  agr eement ,  Kat hl een was r equi r ed t o 
assi gn her  r i ght s t o r ecei ve medi cal  benef i t s t o t he hospi t al .   
The per t i nent  par t  of  t he agr eement  r eads as f ol l ows:  " [ B] y 
s i gni ng bel ow,  I  aut hor i ze payment  t o be made di r ect l y t o 
[ Fr oedt er t ]  f or  t he benef i t s ot her wi se payabl e t o me by any 
t hi r d par t y i ncl udi ng maj or  medi cal  benef i t s. "   For  t hi s r eason,  
t he di sput e her e i s bet ween t he hospi t al  and t he i nsur ance 
company r at her  t han bet ween Kat hl een,  or  her  successor s,  and t he 
i nsur ance company.  
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i npat i ent  hospi t al  expense,  wi t h t he except i on of  co- payment s 

and t he deduct i bl e,  unt i l  t hose benef i t s wer e exhaust ed.   

However ,  Kat hl een' s Medi car e Par t  A benef i t s,  i ncl udi ng t he 

l i f et i me r eser ve days,  wer e exhaust ed af t er  Oct ober  14,  2000,  

whi l e she was bei ng car ed f or  at  Vencor  Hospi t al .  

¶15 Ther ef or e,  Kat hl een was i nel i gi bl e f or  Medi car e Par t  A 

benef i t s when she was r eadmi t t ed t o Fr oedt er t  on Oct ober  26,  

2000.  She had exhaust ed her  150 days of  cover age,  and her  

r enewabl e days of  cover age wer e not  r eset  as she r emai ned under  

t he same " spel l  of  i l l ness. "   See 42 U. S. C.  § 1395x( a)  ( st at i ng 

t hat  a " spel l  of  i l l ness"  ends 60 days af t er  t he benef i c i ar y i s 

r el eased f r om an i npat i ent  car e f aci l i t y) .    

¶16 As not ed,  Kat hl een pur chased her  Medi gap pol i cy f r om 

Nat i onal  St at es i n 1998,  wel l  bef or e t he r el evant  t i mes at  i ssue 

i n t hi s case.   Nat i onal  St at es'  Medi gap pol i cy cont ai ned t he 

f ol l owi ng pr ovi s i on wi t h r egar d t o i npat i ent  hospi t al  expense:  

" I f  maxi mum benef i t s have been pai d under  Medi car e f or  i n-

pat i ent  hospi t al  expense,  i ncl udi ng t he l i f et i me r eser ve days,  

we wi l l  pay al l  f ur t her  expense i ncur r ed f or  hospi t al  

conf i nement  t hat  woul d have been cover ed by Medi car e Par t  A. "   

( Emphasi s added. )   Thi s pol i cy was Kat hl een' s onl y f or m of  

hospi t al i zat i on cover age once she was r eadmi t t ed t o Fr oedt er t  on 

Oct ober  26,  2000.  

¶17 Bet ween Oct ober  26,  2000,  and Febr uar y 12,  2001,  

Kat hl een accumul at ed $267, 074. 93 i n medi cal  bi l l s  dur i ng her  
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i npat i ent  st ay at  Fr oedt er t . 10  Of  t hi s t ot al ,  $63, 040. 05 was 

pai d by Medi car e Par t  B and i s not  at  i ssue;  anot her  $73, 309. 25 

was pai d by Nat i onal  St at es and al so i s not  an i ssue i n t hi s 

case. 11  The r emai ni ng $130, 725. 63 i s out st andi ng and i s t he cr ux 

of  t hi s di sput e.  

¶18 Accor di ng t o Nat i onal  St at es,  i t  sat i sf i ed i t s 

obl i gat i ons under  t he Medi gap pol i cy because i t  pai d " al l  

f ur t her  expense"  t hat  Medi car e woul d have pai d.   However ,  

Nat i onal  St at es pai d Fr oedt er t  accor di ng t o t he Medi car e 

r ei mbur sement  r at e r at her  t han t he st andar d r at e at  whi ch 

Fr oedt er t  bi l l ed Kat hl een.  The $130, 725. 63 bal ance r epr esent s 

t he di f f er ence bet ween Fr oedt er t ' s  bi l l i ng of  Kat hl een accor di ng 

t o i t s st andar d r at e and t he amount  pai d by Nat i onal  St at es at  

t he Medi car e r ei mbur sement  r at e.  

C.  Pr ocedur al  Post ur e 

¶19 On Febr uar y 3,  2003,  af t er  r ecei v i ng sever al  

st at ement s f r om Fr oedt er t  demandi ng payment  of  hi s wi f e' s 

out st andi ng bal ance,  Lor en Ledger ,  Kat hl een' s husband,  f i l ed a 

compl ai nt  wi t h t he Wi sconsi n Of f i ce of  t he Commi ssi oner  of  

I nsur ance ( OCI )  st at i ng t hat  he bel i eved Nat i onal  St at es owed 

t he bal ance of  Fr oedt er t ' s  bi l l  under  Kat hl een' s  Medi gap pol i cy.   

                                                 
10 I n addi t i on,  Kat hl een pai d a $2, 800 co- payment  as 

r equi r ed by t he Medi gap pol i cy.   That  amount  i s  not  r ef l ect ed i n 
her  t ot al  bi l l  and i s not  at  i ssue i n t hi s appeal .  

11 Thi s amount  r epr esent s payment  of  Kat hl een' s medi cal  
bi l l s  accor di ng t o t he Medi car e r ei mbur sement  r at e.   Nat i onal  
St at es has never  ar gued t hat  i t  was not  obl i gat ed t o pay t hi s 
amount  on behal f  of  Kat hl een.  
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I n r esponse t o Lor en' s compl ai nt ,  t he OCI  sent  a l et t er  t o 

Nat i onal  St at es on Jul y 1,  2003,  agr eei ng wi t h Lor en t hat  

Nat i onal  St at es di d i n f act  owe Fr oedt er t  t he r emai ni ng bal ance.   

Not wi t hst andi ng t he OCI ' s r esponse,  Nat i onal  St at es r ef used t o 

make payment  beyond t he $73, 309. 25 i t  had al r eady pai d.    

¶20 Mor e t han f i ve year s af t er  Kat hl een passed away and 

about  s i x mont hs bef or e Lor en passed away,  Fr oedt er t  f i l ed t he 

pr esent  l awsui t  seeki ng payment  of  Kat hl een' s out st andi ng 

hospi t al  bi l l s .   The sui t  was f i l ed agai nst  Nat i onal  St at es and 

Lor en,  but  af t er  Lor en had passed away,  t he Lor en Ledger  Tr ust  

( t he Tr ust )  was subst i t ut ed as a pr oper  par t y.  

¶21 On Januar y 15,  2007,  f ol l owi ng di scover y,  Fr oedt er t  

f i l ed a mot i on f or  summar y j udgment  agai nst  Nat i onal  St at es.   

The next  day,  t he Tr ust  f i l ed a mot i on f or  summar y j udgment  

agai nst  Nat i onal  St at es as wel l .   I n suppor t  of  i t s  mot i on,  

Fr oedt er t  ar gued t hat ,  because Kat hl een' s f i nal  i npat i ent  st ay 

at  Fr oedt er t  began af t er  her  Medi car e Par t  A benef i t s had been 

exhaust ed,  t he pl ai n l anguage of  Nat i onal  St at es'  pol i cy  

r equi r ed i t  t o pay f or  Kat hl een' s car e at  Fr oedt er t ' s  st andar d 

r at e,  not  t he Medi car e r ei mbur sement  r at e.   I n r esponse,  

Nat i onal  St at es ar gued t hat  Fr oedt er t  was pr ohi bi t ed f r om 

char gi ng Kat hl een i t s st andar d r at e and was r equi r ed t o accept  

t he Medi car e r ei mbur sement  r at e as f ul l  payment .   Nat i onal  

St at es f ocused i t s ar gument  on t he pr oposi t i on t hat ,  by bi l l i ng 

Kat hl een accor di ng t o i t s st andar d r at e af t er  her  Medi car e 
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benef i t s had been exhaust ed,  Fr oedt er t  was engagi ng i n t he 

pr ohi bi t ed pr act i ce of  " bal ance bi l l i ng. "  

¶22 On Mar ch 8,  2007,  af t er  r eadi ng t he mot i ons and t he 

br i ef s and hear i ng or al  ar gument ,  Judge McMahon gr ant ed 

Fr oedt er t ' s  mot i on f or  summar y j udgment . 12  She based her  

deci s i on on t he Medi gap pol i cy ' s l anguage,  r eadi ng t he phr ase 

" t hat  woul d have been cover ed by Medi car e Par t  A"  t o modi f y t he 

phr ase " hospi t al  conf i nement , "  r at her  t han t he phr ase " al l  

f ur t her  expense i ncur r ed. "   As she expl ai ned,  " t he pol i cy 

r equi r es t hat  Nat i onal  St at es pay al l  t he expenses i ncur r ed f or  

[ Kat hl een] ' s hospi t al  conf i nement  i f  i t  was a hospi t al  st ay t hat  

woul d have been cover ed by Medi car e Par t  A. "   She cont i nued,  " I t  

i s  t he nat ur e of  t he medi cal  ser vi ces pr ovi ded as woul d be 

cover ed by Medi car e Par t  A,  not  t he amount  or  r at e Medi car e 

woul d have bi l l ed. "  

¶23 Judge McMahon suppor t ed her  deci s i on by r ef er enci ng 

t he I npat i ent  Psychi at r i c Hospi t al  Benef i t  pr ovi s i on i n Nat i onal  

St at es'  Medi gap pol i cy.   She sai d t hi s pr ovi s i on " demonst r at es 

t hat  Nat i onal  St at es was awar e of  how i t  coul d l i mi t  i t s  payment  

obl i gat i on but  [ i t ]  chose not  t o [ do so]  i n t he pr ovi s i on at  

                                                 
12 Judge McMahon vi ewed t he Tr ust ' s mot i on f or  summar y 

j udgment  as j oi ni ng Fr oedt er t ' s ,  and t her ef or e,  she di d not  
expl i c i t l y  r ul e on t he Tr ust ' s mot i on.   She di d say t hat  
gr ant i ng Fr oedt er t ' s  mot i on f or  summar y j udgment  " r esol ves [ t he 
Tr ust ' s]  c l ai ms or  t he i ssues t her e as wel l . "   Ther ef or e,  whi l e 
not  expl i c i t l y  r ul i ng on t he Tr ust ' s mot i on f or  summar y 
j udgment ,  t he c i r cui t  cour t  di d di spose of  t he i ssues r ai sed 
t her ei n.    
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i ssue i n [ t hi s]  l i t i gat i on. " 13  She cont i nued,  " t he f act  t hat  

Nat i onal  St at es managed t o c l ar i f y t hat  i t  woul d onl y cover  

expenses at  t he Medi car e r ei mbur sement  r at e i n [ t he I npat i ent  

Psychi at r i c]  c l ause of  t he same pol i cy but  f ai l ed t o do so i n 

t he c l ause at  i ssue her e suppor t s t he i nt er pr et at i on t hat  f ul l  

cover age i s r equi r ed. "  

¶24 I n addi t i on t o expl ai ni ng her  r at i onal e,  Judge McMahon 

st at ed t hat  she di d not  " t hi nk t hi s i s a case about  bal ance 

bi l l i ng .  .  .  .   That  i s not  t he i ssue her e. "  

¶25 Ul t i mat el y,  on Apr i l  10,  2007,  t he c i r cui t  cour t  

ent er ed j udgment  agai nst  Nat i onal  St at es,  or der i ng i t  t o pay 

Fr oedt er t  $130, 725. 63 f or  Kat hl een' s out st andi ng bal ance,  

$797. 00 f or  cost s and di sbur sement s,  and $63, 223. 58 f or  

st at ut or y i nt er est  under  Wi s.  St at .  § 628. 46.   The j udgment  

ent er ed agai nst  Nat i onal  St at es t ot al ed $194, 746. 21.   Nat i onal  

St at es f i l ed i t s not i ce of  appeal  t en days l at er .  

¶26 The cour t  of  appeal s af f i r med Judge McMahon,  but  i t  

t ook a s l i ght l y  di f f er ent  appr oach.   Li ke Judge McMahon,  t he 

cour t  of  appeal s qui ckl y di spel l ed t he not i on t hat  Fr oedt er t  was 

                                                 
13 Under  Par t  B of  t hi s Medi gap pol i cy,  t her e ar e f our  

benef i t s pr ovi ded.   One of  t hose benef i t s cover s i npat i ent  
psychi at r i c hospi t al  expenses,  and i t  st at es,  " I f  you i ncur  
expense f or  hospi t al  conf i nement  as t he r esul t  of  psychi at r i c 
di sor der ,  we wi l l  pay your  hospi t al  expense at  Medi car e' s 
r ei mbur sement  r at e f or  up t o a maxi mum of  185 days dur i ng your  
l i f et i me.   Thi s benef i t  wi l l  appl y onl y af t er  you have exhaust ed 
Medi car e' s cover age f or  hospi t al  i npat i ent  psychi at r i c expense. "   
( Emphasi s added. )   Judge McMahon homed i n on t he f act  t hat  
Nat i onal  St at es expl i c i t l y  l i mi t ed i t s payment  obl i gat i ons t o 
t he Medi car e r ei mbur sement  r at e i n one cl ause but  di d not  do so 
i n t he c l ause at  i ssue her e.  
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engagi ng i n " bal ance bi l l i ng"  pr act i ces.   See Fr oedt er t ,  310 

Wi s.  2d 476,  ¶10 n. 5 ( " Nat i onal  St at es i nsi st ed at  t he t r i al  

cour t ,  and cont i nues t o i nsi st  bef or e t hi s cour t ,  t hat  t hi s case 

i s about  ' bal ance bi l l i ng'  .  .  .  .   Nat i onal  St at es'  cont i nued 

r epet i t i on of  t hi s i nappl i cabl e ar gument  .  .  .  i s  cur i ous. " ) .    

¶27 The cour t  of  appeal s t hen det er mi ned t hat  t he Medi gap 

pol i cy ' s c l ause r el at i ng t o i npat i ent  hospi t al  benef i t s was 

ambi guous because i t  coul d " be r ead t o est abl i sh t wo di f f er ent  

obl i gat i ons. " 14  I d. ,  ¶27 ( c i t at i on omi t t ed) .   Havi ng f ound t he 

cl ause ambi guous,  t he cour t  sai d i t  was r equi r ed t o " consi der  

t he l anguage f r om t he per spect i ve of  what  a r easonabl e i nsur ed 

woul d expect "  and make al l  i nf er ences i n f avor  of  cover age.   I d.  

( c i t at i ons omi t t ed) .    

¶28 Wi t h t hat  i n mi nd,  t he cour t  of  appeal s f ocused on t he 

f act  t hat  st at e admi ni st r at i ve r ul es i n ef f ect  at  t he t i me 

Kat hl een bought  her  Medi gap pol i cy r equi r ed t hat  Medi gap 

pol i c i es sol d i n Wi sconsi n pr ovi de cover age f or  " al l  Medi car e 

Par t  A el i gi bl e expenses" ——" whi ch may or  may not  be f ul l y 

r ei mbur sed by Medi car e" ——" f or  hospi t al i zat i on not  cover ed by 

                                                 
14  Nat i onal  St at es c l ai ms t hat  " al l  f ur t her  expenses 
[ s i c]  i ncur r ed"  i s modi f i ed by " t hat  woul d have been 
cover ed by Medi car e Par t  A, "  whi ch woul d l i mi t  i t s  
obl i gat i on t o payi ng onl y Medi car e r ei mbur sement  
amount s.   Fr oedt er t  r eads " cover ed by Medi car e Par t  A"  
as modi f y i ng " hospi t al  conf i nement , "  whi ch woul d 
r equi r e f ul l  payment  f or  hospi t al  conf i nement  i f  t hat  
t r eat ment  woul d have been cover ed by Medi car e Par t  A 
bef or e i t  was exhaust ed.  

Fr oedt er t  Mem' l  Lut her an Hosp.  v.  Nat ' l  St at es I ns Co. ,  2008 WI  
App 58,  ¶26,  310 Wi s.  2d 476,  750 N. W. 2d 926.  
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Medi car e. "  I d. ,  ¶20 ( quot i ng Wi s.  Admi n.  Code § I NS 3. 39( 3) ( d)  

and ( 5) ( c) ( 12) ) .   The cour t  f ound t he r ul es s i gni f i cant  because 

" Nat i onal  St at es coul d not  mar ket  t hi s Medi car e suppl ement  

pol i cy i n Wi sconsi n i f  i t  di d not  compl y wi t h Wi sconsi n OCI  

r egul at i ons. "   I d. ,  ¶28.   Ther ef or e,  t he cour t  of  appeal s 

concl uded t hat  i t  was r easonabl e t o assume " t hat  Nat i onal  St at es 

i nt ended t o compl y wi t h [ Wi sconsi n' s]  r egul at i ons, "  and t hose 

admi ni st r at i ve r ul es woul d have r equi r ed cover age of  Kat hl een' s  

bi l l s  i n t hi s case.   I d.  

¶29 The cour t  of  appeal s al so l ooked t o ot her  pr ov i s i ons 

of  Nat i onal  St at es'  Medi gap pol i cy wher e i t  had expr essl y 

l i mi t ed i t s expense obl i gat i ons t o " Medi car e' s r ei mbur sement  

r at e"  and no " doct or s '  char ges above Medi car e- appr oved amount s. "   

I d. ,  ¶30.   The cour t  obser ved t hat  " [ t ] he pol i cy cont ai ns no 

such excl usi on or  l i mi t at i on f or  hospi t al  char ges. "   I d.  

¶30 Based on t he admi ni st r at i ve r ul es i n ef f ect  at  t he 

t i me Nat i onal  St at es sol d Kat hl een i t s Medi gap pol i cy and t he 

f act  t hat  t he pol i cy expr essl y l i mi t ed i t s amount  of  cover age i n 

sever al  pr ovi s i ons but  di d not  do so f or  t he pr ovi s i on at  i ssue,  

t he cour t  of  appeal s const r ued t he ambi guous pr ovi s i on i n f avor  

of  cover age.   I d. ,  ¶¶26- 31.   As a r esul t ,  t he cour t  of  appeal s 
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af f i r med Judge McMahon' s j udgment  agai nst  Nat i onal  St at es f or  

t he r emai ni ng bal ance of  Kat hl een' s bi l l s . 15  I d. ,  ¶38.    

¶31 The cour t  of  appeal s al so af f i r med t he ci r cui t  cour t ' s 

awar d of  st at ut or y i nt er est  t o Fr oedt er t  under  Wi s.  St at .  

§ 628. 46( 1) . 16  See i d. ,  ¶¶35- 38.   The cour t  of  appeal s not ed 

t hat  Nat i onal  St at es r el i ed sol el y on i t s own l egal  

i nt er pr et at i ons i n denyi ng Fr oedt er t  f ul l  payment ,  and even i n 

t he f ace of  t he OCI ' s r ej ect i on of  t hose i nt er pr et at i ons,  

Nat i onal  St at es never  changed i t s posi t i on.   I d. ,  ¶¶35- 36.   

Accor di ng t o t he cour t ,  Nat i onal  St at es'  at t empt s t o j ust i f y i t s 

deni al  of  payment  di d " not  cr eat e a f ai r l y  debat abl e quest i on as 

t o whet her  payment  was due. "   I d. ,  ¶36.   Ul t i mat el y,  t he cour t  

                                                 
15 Judge Ral ph Adam Fi ne i ssued a di ssent i ng opi ni on st at i ng 

t hat  t he pol i cy ' s l anguage was unambi guous.   I d. ,  ¶40.   Quot i ng 
f r om t he Medi gap pol i cy,  Judge Fi ne ar gued t hat  t he pol i cy was 
t r i gger ed when Medi car e benef i t s  wer e exhaust ed,  i d. ,  ¶41,  and 
af t er  i t  was t r i gger ed t he pol i cy r equi r ed Nat i onal  St at es t o 
pay al l  " ' f ur t her  expense i ncur r ed f or  hospi t al  conf i nement '  
pr ovi ded t hat  ' f ur t her  expense'  ' woul d have been cover ed by 
Medi car e Par t  A, ' "  i d. ,  ¶42.   He t hen r easoned t hat  Medi car e 
" woul d not  have cover ed t he char ges f or  whi ch Fr oedt er t  Memor i al  
Lut her an Hospi t al  seeks payment  f r om Nat i onal  St at es. "   I d.   
Accor di ng t o Judge Fi ne,  " Thi s ends t he di scussi on. "   I d.  

16 Unl ess ot her wi se pr ovi ded by l aw,  an i nsur er  shal l  
pr ompt l y pay ever y i nsur ance cl ai m.   A c l ai m shal l  be 
over due i f  not  pai d wi t hi n 30 days af t er  t he i nsur er  
i s f ur ni shed wr i t t en not i ce of  t he f act  of  a cover ed 
l oss.  .  .  .   Any payment  shal l  not  be deemed over due 
when t he i nsur er  has r easonabl e pr oof  t o est abl i sh 
t hat  t he i nsur er  was not  r esponsi bl e f or  t he payment ,  
not wi t hst andi ng t hat  wr i t t en not i ce has been f ur ni shed 
t o t he i nsur er .  .  .  .   Al l  over due payment s shal l  bear  
s i mpl e i nt er est  at  t he r at e of  12 [ per cent ]  per  year .    

Wi s.  St at .  § 628. 46( 1) .  
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of  appeal s concl uded t hat  " Nat i onal  St at es had a c l ear  and 

obvi ous obl i gat i on under  i t s pol i cy and t he appl i cabl e l aw.   

Nat i onal  St at es di d not  have ' r easonabl e pr oof '  t hat  i t  ' [ wa] s 

not  r esponsi bl e f or  t he payment . ' "   I d. ,  ¶37 ( quot i ng Wi s.  St at .  

§ 628. 46( 1) ) .   Ther ef or e,  t he cour t  of  appeal s af f i r med t he 

ci r cui t  cour t ' s  awar d of  12 per cent  i nt er est  pur suant  t o Wi s.  

St at .  § 628. 46( 1) .   I d.  

¶32 Fol l owi ng t he cour t  of  appeal s deci s i on,  Nat i onal  

St at es pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we gr ant ed on 

June 10,  2008.  

I I .  STANDARD OF REVI EW 

¶33 We r evi ew summar y j udgment  deci si ons de novo,  appl y i ng 

t he same met hodol ogy as t he c i r cui t  cour t .   Gr een Spr i ng Far ms 

v.  Ker st en,  136 Wi s.  2d 304,  315- 17,  401 N. W. 2d 816 ( 1987) .   I n 

t hi s case,  we appl y t hat  met hodol ogy whi l e i nt er pr et i ng an 

i nsur ance cont r act .   The i nt er pr et at i on of  an i nsur ance cont r act  

al so i s a quest i on of  l aw t hat  we r evi ew de novo.   Fr ost  v.  

Whi t beck,  2002 WI  129,  ¶5,  257 Wi s.  2d 80,  654 N. W. 2d 225.  

I I I .  DI SCUSSI ON 

¶34 Thi s case pr esent s t he quest i on of  whet her  Nat i onal  

St at es'  Medi gap pol i cy obl i gat es i t  t o pay Fr oedt er t  f or  t he 

ser vi ces r ender ed t o Kat hl een bet ween Oct ober  26,  2000,  and 

Febr uar y 12,  2001,  accor di ng t o Fr oedt er t ' s  st andar d r at e,  or  

whet her  Nat i onal  St at es may pay Fr oedt er t  at  t he l ower  Medi car e 

r ei mbur sement  r at e.   To answer  a quest i on of  t hi s nat ur e,  we 

l ook f i r st  t o t he l anguage of  t he pol i cy.   Pl ast i cs Eng' g Co.  v.  
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Li ber t y Mut .  I ns.  Co. ,  2009 WI  13,  ¶27,  ___ Wi s.  2d ___,  759 

N. W. 2d 613;  Danbeck v.  Am.  Fami l y Mut .  I ns.  Co. ,  2001 WI  91,  

¶10,  245 Wi s.  2d 186,  629 N. W. 2d 150.   The l anguage of  t he 

pol i cy gover ns unl ess i t  i s  suppl ant ed by st at e or  f eder al  l aw.   

See Wi s.  St at .  § 631. 15( 3m)  ( " A pol i cy t hat  v i ol at es a st at ut e 

or  r ul e i s enf or ceabl e agai nst  t he i nsur er  as i f  i t  conf or med t o 

t he st at ut e or  r ul e. " ) .   Of  cour se,  t he l anguage of  a pol i cy may 

not  be ent i r el y c l ear  as appl i ed t o a gi ven set  of  f act s.   I n 

t hat  event ,  t he cour t  empl oys var i ous canons of  cont r act  

const r uct i on.   See Hul l  v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  222 

Wi s.  2d 627,  636- 37,  586 N. W. 2d 863 ( 1998) ;  Kr emer s- Ur ban Co.  v.  

Am.  Empl oyer s I ns.  Co. ,  119 Wi s.  2d 722,  735- 36,  351 N. W. 2d 156 

( 1984) .  

¶35 The cont r over sy her e i nvol ves t he i nt er pr et at i on of  a 

pr ovi s i on i n t he Medi gap pol i cy ' s sect i on suppl ement i ng Medi car e 

Par t  A benef i t s.   The pr ovi s i on r eads as f ol l ows:  " [ Par t  B] ( 4)  

BENEFI TS AFTER MEDI CARE STOPS – I f  maxi mum benef i t s have been 

pai d under  Medi car e f or  i n- pat i ent  hospi t al  expense,  i ncl udi ng 

t he l i f et i me r eser ve days,  we wi l l  pay al l  f ur t her  expense 

i ncur r ed f or  hospi t al  conf i nement  t hat  woul d have been cover ed 

by Medi car e Par t  A. "   ( Emphasi s added. )  

¶36 Nat i onal  St at es cont ends t hat  t hi s l anguage i s a 

cont r act ual  pr omi se t o pay t he same amount  f or  hospi t al  benef i t s 

t hat  Medi car e woul d have pai d had Kat hl een st i l l  been el i gi bl e 

t o r ecei ve t hose Medi car e benef i t s.   Nat i onal  St at es f ol l ows t he 

anal ysi s of  Judge Fi ne' s di ssent  i n t he cour t  of  appeal s,  



No.   2007AP934 
 

 

18 
 

ar gui ng t hat  t he Medi gap pol i cy,  when r ead compl et el y,  i s  

unambi guous i n pr ovi di ng cover age f or  onl y t he amount  of  expense 

t hat  Medi car e woul d pay i f  Kat hl een wer e st i l l  el i gi bl e f or  

Medi car e benef i t s.   Nat i onal  St at es asser t s t hat  i t s  pol i cy 

pr ovi des cover age f or  cer t ai n el i gi bl e expense——namel y,  

i npat i ent  hospi t al  expense——but  onl y at  Medi car e r ei mbur sement  

r at es.   I t  suppor t s t hi s posi t i on by ar gui ng t hat  t he Medi gap 

pol i cy phr ase " al l  f ur t her  expense i ncur r ed"  i s modi f i ed by t he 

phr ase " t hat  woul d have been cover ed by Medi car e Par t  A. "    

¶37 I n cont r ast ,  Fr oedt er t  mai nt ai ns t hat  t he pol i cy 

l anguage at  i ssue unambi guousl y pr ovi des payment  f or  t he f ul l  

amount  of  Kat hl een' s bi l l .   I t  ar gues t hat  t he pol i cy ' s phr ase 

" hospi t al  conf i nement "  i s modi f i ed by t he phr ase " t hat  woul d 

have been cover ed by Medi car e Par t  A. "   Under  t hi s r eadi ng,  

Nat i onal  St at es i s r equi r ed t o make f ul l  payment  f or  Kat hl een' s 

ent i r e hospi t al  conf i nement  i f  such conf i nement  woul d ot her wi se 

have been cover ed by Medi car e Par t  A pr i or  t o t he exhaust i on of  

benef i t s.   Fr oedt er t  cont ends t hat  t hi s pl ai n l anguage r eadi ng 

i s suppor t ed by t he f act  t hat  t he admi ni st r at i ve r ul es i n ef f ect  

at  t he t i me Nat i onal  St at es sol d Kat hl een i t s  Medi gap pol i cy 

appear  t o have r equi r ed t hat  al l  Medi gap pol i c i es sol d i n 

Wi sconsi n pr ovi de f ul l  cover age f or  such hospi t al  expense.   

Al so,  Fr oedt er t  suppor t s i t s ar gument  by not i ng t hat  t he Medi gap 

pol i cy expr essl y l i mi t ed i t s amount  of  payment  i n sever al  ot her  

pr ovi s i ons but  di d not  do so i n t he pr ovi s i on at  i ssue her e.  
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¶38 Bef or e pr oceedi ng t o our  pr i mar y anal ysi s,  we must  

make cl ear  t hat  we do not  see t hi s case as a di sput e over  

" bal ance bi l l i ng. "   Nat i onal  St at es spends t he maj or i t y of  i t s  

al most  60- page br i ef  ar gui ng t hat  t hi s i s a case about  " bal ance 

bi l l i ng. "   I t  asser t s t hat  t he cour t  of  appeal s acknowl edged 

onl y one t ype of  " bal ance bi l l i ng, "  whi ch Nat i onal  St at es admi t s 

i s not  at  i ssue i n t hi s case. 17  See Fr oedt er t ,  310 Wi s.  2d 476,  

¶10 n. 5;  see al so 42 U. S. C.  1395cc( a) ( 1) ( A) .    

¶39 However ,  Nat i onal  St at es c l ai ms t her e i s a second t ype 

of  " bal ance bi l l i ng"  t hat  pr ohi bi t s a hospi t al  f r om col l ect i ng 

" t he bal ance of  i t s  st andar d char ges f r om a pat i ent  who was 

f or mer l y cover ed by Medi car e af t er  expi r at i on of  t he Medi car e 

benef i t s per i od. "   Nat i onal  St at es ar gues t hat ,  by bi l l i ng 

Kat hl een accor di ng t o i t s st andar d r at e r at her  t han accor di ng t o 

t he Medi car e r ei mbur sement  r at e,  Fr oedt er t  was engagi ng i n an 

i mper mi ssi bl e " bal ance bi l l i ng"  pr act i ce.   We must  not e t hat  

Nat i onal  St at es pr esent s l i t t l e aut hor i t y f or  i t s  posi t i on under  

Wi sconsi n l aw;  r at her ,  i t  c i t es model  r egul at i ons t hat  Wi sconsi n 

di d not  adopt  and cour t  cases f r om ot her  j ur i sdi ct i ons t hat  ar e 

f act ual l y i napposi t e.    

                                                 
17 The cour t  of  appeal s def i ned " bal ance bi l l i ng"  as a 

bi l l i ng pr act i ce t hat  t akes pl ace when t he hospi t al  or  ot her  
medi cal  ser vi ces pr ovi der  bi l l s  t he pat i ent  f or  t he di f f er ence 
bet ween t he amount  Medi car e r ei mbur sed t he ser vi ces pr ovi der  f or  
t he ser vi ces r ender ed and t he amount  t hat  woul d be due f or  t he 
ser vi ces r ender ed usi ng t he pr ovi der ' s st andar d bi l l i ng r at e.   
Fr oedt er t ,  310 Wi s.  2d 476,  ¶10 n. 5.   Because Medi car e pai d none 
of  Kat hl een' s i npat i ent  hospi t al  expense dur i ng her  f i nal  st ay 
at  Fr oedt er t ,  t hi s t ype of  " bal ance bi l l i ng"  i s not  at  i ssue i n 
t hi s case.   I d.  
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¶40 Because t her e i s no Wi sconsi n aut hor i t y t hat  

pr ohi bi t ed Fr oedt er t  f r om bi l l i ng Kat hl een accor di ng t o i t s 

st andar d r at e when she ar r i ved at  Fr oedt er t  on Oct ober  26,  2000,  

af t er  her  Medi car e Par t  A benef i t s had been exhaust ed,  we f or go 

t he i nvi t at i on t o cr eat e such aut hor i t y on our  own accor d.   We 

concl ude t hat  Nat i onal  St at es'  " bal ance bi l l i ng"  di scussi on i s 

not  appl i cabl e t o t he pr esent  di sput e and anal yze i t  no f ur t her .  

A.  Nat i onal  St at es'  Li abi l i t y  f or  t he Remai ni ng Bal ance 

¶41 Gener al l y,  " l anguage i n an i nsur ance cont r act  i s gi ven 

i t s common,  or di nar y meani ng,  t hat  i s ,  what  t he r easonabl e 

per son i n t he posi t i on of  t he i nsur ed woul d have under st ood t he 

wor ds t o mean. "   Fol kman v.  Quamme,  2003 WI  116,  ¶17,  264 

Wi s.  2d 617,  665 N. W. 2d 857 ( c i t at i ons and quot at i ons omi t t ed) .   

" We i nt er pr et  undef i ned wor ds and phr ases of  an i nsur ance pol i cy 

as t hey woul d be under st ood by a r easonabl e i nsur ed. "   Acui t y v.  

Bagadi a,  2008 WI  62,  ¶13,  310 Wi s.  2d 197,  750 N. W. 2d 817 

( c i t at i on omi t t ed) .   I f  t he wor ds or  pr ovi s i ons of  an i nsur ance 

cont r act  ar e capabl e of  " mor e t han one r easonabl e const r uct i on,  

t hey ar e ambi guous. "   Li sowski  v.  Hast i ngs Mut .  I ns.  Co. ,  2009 

WI  11,  ¶9,  ___ Wi s.  2d ___,  759 N. W. 2d 754.   I f  an i nsur ance 

cont r act  i s  ambi guous as t o cover age,  " i t  wi l l  be const r ued i n 

f avor  of  t he i nsur ed. "   St at e Far m Mut .  Aut o I ns.  Co.  v.  

Langr i dge,  2004 WI  113,  ¶15,  275 Wi s.  2d 35,  683 N. W. 2d 75;  

Fol kman,  264 Wi s.  2d 617,  ¶16 ( " I nsur er s have t he advant age over  

i nsur eds because t hey dr af t  t he cont r act s.   Thus,  cour t s 
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const r ue ambi gui t i es i n cover age i n f avor  of  t he 

i nsur eds .  .  .  . " )  ( c i t at i on omi t t ed) .  

¶42 The par t i es i n t hi s case have submi t t ed separ at e,  

conf l i c t i ng i nt er pr et at i ons of  t he pol i cy l anguage.   As not ed,  

t he pol i cy st at es t hat  af t er  Medi car e benef i t s have been 

exhaust ed,  Nat i onal  St at es " wi l l  pay al l  f ur t her  expense 

i ncur r ed f or  hospi t al  conf i nement  t hat  woul d have been cover ed 

by Medi car e Par t  A. "   Fr oedt er t  i nt er pr et s t hi s l anguage t o mean 

t hat  Nat i onal  St at es must  pay f or  al l  hospi t al  expense t hat  

woul d have been cover ed under  Medi car e Par t  A,  even i f  such 

expense i s bi l l ed accor di ng t o t he hospi t al ' s  st andar d r at e.   

Nat i onal  St at es ar gues t hat  i t  i s  l i abl e f or  t hat  expense but  

onl y at  t he Medi car e r ei mbur sement  r at e.   We see bot h of  t hese 

i nt er pr et at i ons as r easonabl e,  and t hus,  we deem t he pol i cy 

l anguage ambi guous.   See Li sowski ,  ___ Wi s.  2d ___,  ¶9.  

¶43 When pol i cy l anguage i s ambi guous,  t he r esul t  i nt ended 

by t hose who dr af t ed t he l anguage i s uncer t ai n.   However ,  

because t he i nsur er  i s i n a posi t i on t o wr i t e i t s i nsur ance 

cont r act s wi t h t he exact  l anguage i t  chooses——so l ong as t he 

l anguage conf or ms t o st at ut or y and admi ni st r at i ve l aw——ambi gui t y 

i n t hat  l anguage i s const r ued i n f avor  of  an i nsur ed seeki ng 

cover age.   See Fol kman,  264 Wi s.  2d 617,  ¶16.   Consequent l y,  we 

hol d t hat  Nat i onal  St at es i s l i abl e t o Fr oedt er t  f or  t he f ul l  

amount  of  Kat hl een' s hospi t al  expense at  Fr oedt er t ' s  st andar d 

bi l l i ng r at e.    
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¶44 Havi ng made t hi s det er mi nat i on by usi ng a st andar d 

canon of  const r uct i on,  we have no obl i gat i on t o suppor t  i t  by 

addi t i onal  anal ysi s.   See Langr i dge,  275 Wi s.  2d 35,  ¶15;  

Fol kman,  264 Wi s.  2d 617,  ¶16.   Nonet hel ess,  t he appl i cat i on of  

a st andar d canon of  const r uct i on wi t hout  mor e somet i mes l eaves 

an i mpr essi on of  ar bi t r ar i ness.   Her e,  t her e i s  qui t e a bi t  mor e 

t o suppor t  our  concl usi on.  

¶45 Fi r st ,  t her e ar e ot her  pr ovi s i ons i n t he pol i cy  t hat  

c l ear l y l i mi t  Nat i onal  St at es'  obl i gat i on t o pay,  whi l e t he 

pr ovi s i on at  i ssue does not .   For  i nst ance,  t he psychi at r i c 

benef i t s pr ovi s i on det ai l s t he pol i cy ' s cover age f or  a 

par t i cul ar  k i nd of  " hospi t al  conf i nement "  and l i mi t s t he 

i nsur er ' s payment  t o expense " at  Medi car e' s r ei mbur sement  

r at e. " 18  The pr ovi s i on al so l i mi t s t ot al  days of  cover age 

f ol l owi ng t he exhaust i on of  Medi car e Par t  A benef i t s.   

¶46 Thi s pr ovi s i on st ands i n shar p cont r ast  t o t he 

pr ovi s i on at  i ssue i n t hi s case:  " Benef i t s Af t er  Medi car e St ops—

—I f  maxi mum benef i t s have been pai d under  Medi car e f or  i npat i ent  

hospi t al  expenses .  .  .  we wi l l  pay al l  f ur t her  expense i ncur r ed 

                                                 
18 The pol i cy pr ovi des:  

I npat i ent  Psychi at r i c Hospi t al  Benef i t ——I f  you 
i ncur  expense f or  hospi t al  conf i nement  as a r esul t  of  
psychi at r i c di sor der ,  we wi l l  pay your  hospi t al  
expense at  Medi car e' s r ei mbur sement  r at e f or  up t o a 
maxi mum of  175 days dur i ng your  l i f et i me.   Thi s 
benef i t  wi l l  appl y onl y af t er  you have exhaust ed 
Medi car e' s cover age f or  hospi t al  i npat i ent  psychi at r i c 
expense.  

( Emphasi s added. )    
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f or  hospi t al  conf i nement  t hat  woul d have been cover ed by 

Medi car e Par t  A. "   Ther e i s no l i mi t  as t o dur at i on i n t he 

pr ovi s i on at  i ssue,  and t her e i s no expl i c i t  l i mi t  as t o t he 

payment  r at e.  

¶47 Anot her  pr ovi s i on i n t he pol i cy ent i t l ed " Except i ons 

and Li mi t at i ons"  st at es t he f ol l owi ng:  " Thi s pol i cy does not  

cover  l oss r esul t i ng f r om .  .  .  doct or s '  char ges above Medi car e-

appr oved amount s. "   ( Emphasi s added. )   Her e agai n,  t he pol i cy 

c l ear l y t i es i t s payment  t o Medi car e- appr oved amount s.  

¶48 We see i n t hese pr ovi s i ons t hat  Nat i onal  St at es i s 

capabl e of  l i mi t i ng i t s r at e of  payment  i n unmi st akabl e t er ms,  

somet hi ng t hat  i t  di d not  do i n t he pr ovi s i on at  i ssue.    

¶49 Second,  Nat i onal  St at es'  i nt er pr et at i on of  t he 

pr ovi s i on at  i ssue woul d nul l i f y  t he expect at i ons of  a 

r easonabl e i nsur ed.   See Acui t y,  310 Wi s.  2d 197,  ¶13.  

¶50 The pol i cy war ns i nsur eds i n i t s f i r st  par agr aph t hat  

t he pol i cy,  " al ong wi t h Medi car e,  may not  cover  al l  of  your  

medi cal  cost s.   You shoul d r evi ew car ef ul l y al l  pol i cy  

l i mi t at i ons. "   The pol i cy t hen i ncor por at es many cl ear  

l i mi t at i ons on payment  i n addi t i on t o t he l i mi t at i on on t he 

i npat i ent  psychi at r i c hospi t al  benef i t  and t he l i mi t at i on on 

doct or s '  char ges.   For  i nst ance,  t he " Ski l l ed Nur si ng Benef i t s  

f or  Medi car e——El i gi bl e Conf i nement "  pr ovi s i on r eads as f ol l ows:  

" When you i ncur  expense f or  ski l l ed nur si ng f aci l i t y  conf i nement  

whi ch i s el i gi bl e under  Medi car e,  we wi l l  pay t he co- payment  

amount s speci f i ed by Medi car e f r om t he 21st  t hr ough 100t h day of  
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conf i nement . "   I n ot her  wor ds,  Nat i onal  St at es wi l l  not  pay t he 

co- payment  f or  el i gi bl e ski l l ed nur si ng f aci l i t y  conf i nement  

dur i ng t he f i r st  20 days or  af t er  t he 100t h day.  

¶51 Anot her  pr ovi s i on,  t he " Pr escr i pt i on Dr ug Benef i t , "  

st at es:   

When you i ncur  expense f or  out - pat i ent  
pr escr i pt i on dr ugs,  we wi l l  pay 80 [ per cent ]  of  t he 
amount  i n excess of  $6, 250. 00 i n each cal endar  year .   
The deduct i bl e of  $6, 250. 00 wi l l  be appl i ed once i n 
each cal endar  year .   The out - pat i ent  dr ugs must  be 
pr escr i bed by a doct or  f or  t he t r eat ment  of  a s i ckness 
or  i nj ur y cover ed by t hi s pol i cy.  

Thi s pr ovi s i on makes t he amount  of  out pat i ent  pr escr i pt i on dr ug 

expense t o be bor ne by t he i nsur ed qui t e speci f i c .    

¶52 A t hi r d pr ovi s i on r eads:  " Thi s  pol i cy does not  cover  

t he Medi car e Par t  A or  Medi car e Par t  B deduct i bl es. "   Thi s 

l anguage i s not  ambi guous.  

¶53 Compar e t he pr ovi s i on at  i ssue i n t hi s case.   I t  

cr eat es an expect at i on:  " I f  maxi mum benef i t s have been pai d 

under  Medi car e f or  i n- pat i ent  hospi t al  expense .  .  .  we wi l l  pay 

al l  f ur t her  expense i ncur r ed f or  hospi t al  conf i nement  .  .  .  . "   

Accor di ng t o Nat i onal  St at es,  t he addi t i onal  wor di ng——" t hat  

woul d have been cover ed by Medi car e Par t  A" ——cr eat es an 

except i on t o t he i nsur er ' s pr omi se,  so t hat  t he pr ovi s i on 

ef f ect i vel y r eads:  we wi l l  pay al l  f ur t her  expense i ncur r ed f or  

hospi t al  conf i nement  except  f or  an expense bi l l ed at  gr eat er  

t han t he Medi car e r ei mbur sement  r at e ( whi ch,  i n t hi s case,  

amount s t o about  65 per cent  of  t he bi l l ,  e. g. ,  $130, 725. 63 pl us 

t he co- payment ) ;  t hi s amount  t he i nsur ed must  pay.  
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¶54 We do not  bel i eve a r easonabl e i nsur ed woul d expect  

t hi s r esul t  t o f ol l ow t he wor ds " we wi l l  pay al l  f ur t her  expense 

i ncur r ed f or  hospi t al  conf i nement . "   See i d.   Any i nt ended 

except i on or  qual i f i cat i on i s t oo subt l e i n t he cont ext  of  t he 

ent i r e pol i cy t o war n t he i nsur ed of  t he l i mi t at i on on t he 

i nsur er ' s l i abi l i t y .  

¶55 The cour t  of  appeal s r el i ed on t he admi ni st r at i ve 

r ul es t hen i n ef f ect  when Kat hl een pur chased her  Medi gap pol i cy 

t o suppor t  t he posi t i on t hat  we now af f i r m.   We acknowl edge t hat  

Wi s.  Admi n.  Code § I NS 3. 39( 5) ( c) ( 12) , 19 r ead t oget her  wi t h Wi s.  

Admi n.  Code § I NS 3. 39( 3) ( d) , 20 can be i nt er pr et ed t o r equi r e 

t hat  Medi gap pol i c i es cover  al l  unpai d hospi t al  expense 

" r ecogni zed as medi cal l y necessar y and r easonabl e by Medi car e, "  

                                                 
19 Today' s ver si on of  t he Admi ni st r at i ve Code r equi r es t hat  

Medi gap pol i c i es,  af t er  exhaust i on of  al l  Medi car e Par t  A 
benef i t s,  pr ovi de cover age f or  " al l  Medi car e Par t  A expenses f or  
hospi t al i zat i on not  cover ed by Medi car e t o t he ext ent  t he 
hospi t al  i s  per mi t t ed t o char ge by f eder al  l aw and r egul at i on 
and subj ect  t o t he Medi car e r ei mbur sement  r at e. "   Wi s.  Admi n.  
Code § I NS 3. 39( 5) ( c) ( 12)  ( June 2005) .  

20 The cur r ent  ver si on of  t he Code st at es t hat  " ' Medi car e 
el i gi bl e expenses'  means heal t h car e expenses t hat  ar e cover ed 
by Medi car e Par t s A and B,  r ecogni zed as medi cal l y necessar y and 
r easonabl e by Medi car e,  and t hat  may or  may not  be f ul l y 
r ei mbur sed by Medi car e. "   Wi s.  Admi n.  Code § I NS 3. 39( 3) ( s)  
( June 2005) .  
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i r r espect i ve of  t he bi l l i ng r at e. 21  Nonet hel ess,  Judge Fi ne' s  

di ssent ,  r ef er enced supr a at  ¶31 n. 15 and i nf r a at  ¶63,  shows 

t hat  t he meani ng of  t he r ul es i s not  f r ee f r om doubt ,  and t hus,  

we decl i ne t o r el y on t he admi ni st r at i ve r ul es f or  t hi s 

deci s i on.  

¶56 I n sum,  t her e i s a good deal  of  evi dence wi t hi n t he 

pol i cy t o suppor t  our  det er mi nat i on t hat  an ambi guous pr ovi s i on 

on payment  of  hospi t al  conf i nement  expense must  be const r ued 

agai nst  t he i nsur er  i n f avor  of  cover age.   See Langr i dge,  275 

Wi s.  2d 35,  ¶15;  Fol kman,  264 Wi s.  2d 617,  ¶16.   We bel i eve t hat  

a r easonabl e i nsur ed,  af t er  pur chasi ng t he Medi gap pol i cy i n 

t hi s case,  woul d expect  t hat  she woul d be pr ovi ded cover age f or  

al l  f ur t her  expense i ncur r ed f or  hospi t al  conf i nement  af t er  

Medi car e payment s had been exhaust ed.   See Acui t y,  310 

Wi s.  2d 197,  ¶13.   Consequent l y,  we af f i r m t he deci s i on of  t he 

cour t  of  appeal s  t o i mpose j udgment  agai nst  Nat i onal  St at es f or  

t he ent i r e bal ance r emai ni ng on Kat hl een' s account  wi t h 

Fr oedt er t .    

                                                 
21 We not e t hat  t hi s ar gument  does not  necessar i l y  appl y 

acr oss- t he- boar d t o al l  Medi car e Par t  A benef i t s .   For  exampl e,  
Medi gap pol i c i es sol d under  t he t hen- exi st i ng admi ni st r at i ve 
r ul es r equi r ed t hat  t hose pol i c i es pr ovi de cover age f or  " at  
l east  175 days per  l i f et i me f or  i npat i ent  psychi at r i c hospi t al  
car e. "   See Wi s.  Admi n Code § I NS 3. 39( 5) ( c) ( 1) .   Unl i ke t he 
pr evi ous ver si on of  t he admi ni st r at i ve r ul e,  § I NS 3. 39( 5) ( c) ( 1)  
i s s i l ent  wi t h r egar d t o " Medi car e el i gi bl e expenses"  or  any 
ot her  l anguage t hat  di ct at es t he r at e of  payment  t hat  must  be 
cover ed.  
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B.  St at ut or y I nt er est  

¶57 The ci r cui t  cour t  i mposed st at ut or y i nt er est  of  

$63, 223. 58 r unni ng f r om Mar ch 5,  2003,  t hr ough Mar ch 15,  2007,  

pur suant  t o Wi s.  St at .  § 628. 46.   The Mar ch 5,  2003,  dat e 

r epr esent s 30 days af t er  Lor en f i l ed hi s compl ai nt  wi t h t he OCI  

on Febr uar y 3,  2003.  

¶58 Twel ve per cent  i nt er est  was i mposed upon Nat i onal  

St at es af t er  t he c i r cui t  cour t  gr ant ed summar y j udgment  t o 

Fr oedt er t  on t he i ssue of  Kat hl een' s hospi t al  expense.   

Fr oedt er t ' s  compl ai nt  di d not  ask f or  12 per cent  i nt er est  under  

Wi s.  St at .  § 628. 46.   Rat her ,  Fr oedt er t  r equest ed t hi s i nt er est  

when i t  pr epar ed a dr af t  j udgment  f or  t he c i r cui t  cour t  af t er  

summar y j udgment .  
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¶59 Wi sconsi n St at .  § 628. 46( 1) 22 i mposes an annual  r at e of  

12 per cent  i nt er est  on any i nsur er  who f ai l s t o pay a c l ai m 

                                                 
22 Wi sconsi n St at .  § 628. 46 r eads i n par t :  

( 1)  Unl ess ot her wi se pr ovi ded by l aw,  an i nsur er  
shal l  pr ompt l y pay ever y i nsur ance cl ai m.   A c l ai m 
shal l  be over due i f  not  pai d wi t hi n 30 days af t er  t he 
i nsur er  i s f ur ni shed wr i t t en not i ce of  t he f act  of  a 
cover ed l oss and of  t he amount  of  t he l oss.   I f  such 
wr i t t en not i ce i s not  f ur ni shed t o t he i nsur er  as t o 
t he ent i r e c l ai m,  any par t i al  amount  suppor t ed by 
wr i t t en not i ce i s over due i f  not  pai d wi t hi n 30 days 
af t er  such wr i t t en not i ce i s f ur ni shed t o t he i nsur er .   
Any par t  or  al l  of  t he r emai nder  of  t he c l ai m t hat  i s 
subsequent l y suppor t ed by wr i t t en not i ce i s over due i f  
not  pai d wi t hi n 30 days af t er  wr i t t en not i ce i s 
f ur ni shed t o t he i nsur er .   Any payment  shal l  not  be 
deemed over due when t he i nsur er  has r easonabl e pr oof  
t o est abl i sh t hat  t he i nsur er  i s not  r esponsi bl e f or  
t he payment ,  not wi t hst andi ng t hat  wr i t t en not i ce has 
been f ur ni shed t o t he i nsur er .   For  t he pur pose of  
cal cul at i ng t he ext ent  t o whi ch any cl ai m i s over due,  
payment  shal l  be t r eat ed as bei ng made on t he dat e a 
dr af t  or  ot her  val i d i nst r ument  whi ch i s equi val ent  t o 
payment  was pl aced i n t he U. S.  mai l  i n a pr oper l y 
addr essed,  post pai d envel ope,  or ,  i f  not  so post ed,  on 
t he dat e of  del i ver y.   Al l  over due payment s shal l  bear  
s i mpl e i nt er est  at  t he r at e of  12 per cent  per  year .  

( 2)  Not wi t hst andi ng sub.  ( 1) ,  t he payment  of  a 
c l ai m shal l  not  be over due unt i l  30 days af t er  t he 
i nsur er  r ecei ves t he pr oof  of  l oss r equi r ed under  t he 
pol i cy or  equi val ent  evi dence of  such l oss.   The 
payment  of  a c l ai m shal l  not  be over due dur i ng any 
per i od i n whi ch t he i nsur er  i s unabl e t o pay such 
cl ai m because t her e i s no r eci pi ent  who i s  l egal l y 
abl e t o gi ve a val i d r el ease f or  such payment ,  or  i n 
whi ch t he i nsur er  i s unabl e t o det er mi ne who i s 
ent i t l ed t o r ecei ve such payment ,  i f  t he i nsur er  has 
pr ompt l y not i f i ed t he c l ai mant  of  such i nabi l i t y  and 
has of f er ed i n good f ai t h t o pr ompt l y pay sai d c l ai m 
upon det er mi nat i on of  who i s ent i t l ed t o r ecei ve such 
payment .  
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wi t hi n 30 days of  bei ng pr ovi ded wr i t t en not i ce of  such cl ai m.   

However ,  a c l ai m cannot  " be deemed over due when t he i nsur er  has 

r easonabl e pr oof  t o est abl i sh t hat  t he i nsur er  i s not  

r esponsi bl e f or  t he payment . "   I d.   I n Kont owi cz v.  Amer i can 

St andar d I nsur ance Co. ,  2006 WI  48,  ¶48,  290 Wi s.  2d 302,  714 

N. W. 2d 105,  t hi s cour t  st at ed t hat  " ' [ r ] easonabl e pr oof '  means 

t hat  amount  of  i nf or mat i on whi ch i s suf f i c i ent  t o al l ow a 

r easonabl e i nsur er  t o concl ude t hat  i t  may not  be r esponsi bl e 

f or  payment  of  a c l ai m. "   Gener al l y,  r easonabl e pr oof  i s equat ed 

wi t h whet her  cover age i s consi der ed " f ai r l y  debat abl e. "   I d.  

( quot i ng Al l st at e I ns.  Co.  v.  Koni cki ,  186 Wi s.  2d 140,  160,  519 

N. W. 2d 723 ( Ct .  App.  1994) ) .    Thus,  t he cr i t i cal  i nqui r y i s 

whet her  Nat i onal  St at es'  obl i gat i on t o pay al l  Kat hl een' s 

i npat i ent  hospi t al  car e expense at  Fr oedt er t ' s  s t andar d r at e was 

" f ai r l y  debat abl e. "    

¶60 For  sever al  r easons,  we t hi nk t he quest i on of  

cover age,  or  mor e accur at el y t he r at e t o be pai d f or  cover age,  

i s f ai r l y  debat abl e i n t hi s case.    

¶61 Fi r st ,  i n agr eement  wi t h t he maj or i t y of  t he cour t  of  

appeal s,  we have det er mi ned t hat  t he pol i cy pr ovi s i on at  i ssue 

i s ambi guous.   Supr a ¶42;  see al so Fr oedt er t ,  310 Wi s.  2d 476,  

¶¶26- 27.   Bot h par t i es submi t t ed r easonabl e i nt er pr et at i ons of  

t he pr ovi s i on.   Mor eover ,  t he mor e per suasi ve r eadi ng of  t he 

pr ovi s i on r el i es on evi dence ext r aneous t o t he pr ovi s i on i t sel f .    

¶62 When we l ook at  t he f i r st  par t  of  t he pr ovi s i on——" I f  

maxi mum benef i t s have been pai d under  Medi car e f or  i n- pat i ent  
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hospi t al  expenses,  i ncl udi ng t he l i f et i me r eser ve days" ——we see 

t hat  t he phr ase " i ncl udi ng t he l i f et i me r eser ve days"  does not  

r el at e t o t he i mmedi at el y pr ecedi ng wor ds:  " i n- pat i ent  hospi t al  

expenses. "   ( Emphasi s added. )   Rat her ,  t he " i ncl udi ng"  phr ase 

r el at es back t o " maxi mum benef i t s, "  ni ne wor ds ear l i er .   Hence,  

Nat i onal  St at es can poi nt  t o a pat t er n of  suspect  dr af t i ng t o 

suppor t  i t s  v i ew t hat  t he phr ase " t hat  woul d have been cover ed 

by Medi car e Par t  A"  r el at es back t o t he phr ase " al l  f ur t her  

expense i ncur r ed, "  not  t he i mmedi at el y pr ecedi ng wor ds.    

¶63 Second,  i n hi s di ssent ,  Judge Fi ne si ded wi t h t he 

i nsur er  i n hi s bel i ef  t hat  t he pr ovi s i on at  i ssue was 

unambi guous.   Judge Fi ne was not  det er r ed i n hi s  anal ysi s by t he 

exi st i ng admi ni st r at i ve r ul e.   I ndeed,  he used t he r ul e t o 

but t r ess hi s ar gument . 23  Judge Fi ne' s wel l - r easoned di ssent i ng 

                                                 
23  The Wi sconsi n Admi ni st r at i ve Code pr ovi s i ons,  
quot ed by t he Maj or i t y at  ¶¶20,  22,  and 24 n. 10,  ar e 
whol l y consi st ent  wi t h t he pl ai n r eadi ng of  Nat i onal  
St at es'  obl i gat i ons her e.   Fi r st ,  Wi s.  Admi n.  Code 
§ I NS 3. 39( 3) ( d)  ( 1997)  def i ned " Medi car e el i gi bl e 
expenses"  t o mean " heal t h car e expenses whi ch ar e 
cover ed by Medi car e,  r ecogni zed as medi cal l y necessar y 
and r easonabl e by Medi car e,  and whi ch may or  may not  
be f ul l y r ei mbur sed by Medi car e. "   ( Emphasi s added. )   
Thus,  i n or der  t o be " Medi car e el i gi bl e expenses, "  t he 
expenses must  be " cover ed by Medi car e"  because t hose 
expenses ar e det er mi ned by Medi car e t o be " necessar y 
and r easonabl e. "   Medi car e' s agr eement  wi t h Fr oedt er t  
pr omi ses t o pay Fr oedt er t ,  and Fr oedt er t  pr omi ses t o 
accept ,  Medi car e' s det er mi nat i on of  what  i s 
" r easonabl e and necessar y"  i r r espect i ve of  what  
Fr oedt er t  mi ght  bi l l  ot her s not  pr ot ect ed by t he 
Medi car e umbr el l a.   The appended cl ause,  " whi ch may or  
may not  be f ul l y r ei mbur sed by Medi car e"  mer el y means 
t hat  once Medi car e cover age i s exhaust ed,  as i s t he 
case her e,  Medi car e wi l l  no l onger  r ei mbur se t he 
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heal t hcar e pr ovi der  f or  t he whol e of  t he Medi car e-
appr oved " necessar y and r easonabl e"  expense.   To say 
t hat  t he c l ause,  " whi ch may or  may not  be f ul l y 
r ei mbur sed by Medi car e"  means what  t he Maj or i t y 
const r ues i t  t o mean,  i gnor es t he " whi ch ar e cover ed 
by Medi car e"  r equi r ement ,  whi ch i s,  as we have seen,  
congr uent  wi t h t he " t hat  woul d have been cover ed by 
Medi car e Par t  A"  pr ovi so i n t he Nat i onal  St at es 
pol i cy.  

 Wi sconsi n Admi n.  Code § I NS 3. 39( 5) ( c) 12.  ( 2001)  
i s al so consi st ent  wi t h t he Nat i onal  St at es pol i cy.   
As t he Maj or i t y r ecogni zes i n ¶24 n. 10,  t hat  
r egul at i on r eads:  " Upon exhaust i on of  al l  Medi car e 
hospi t al  i npat i ent  cover age i ncl udi ng t he l i f et i me 
r eser ve days,  [ t he pol i cy must  pr ovi de]  cover age of  
al l  Medi car e Par t  A el i gi bl e expenses f or  
hospi t al i zat i on not  cover ed by Medi car e. "   The 
expenses must  be " el i gi bl e"  under  " Medi car e Par t  A. "   
Ther e i s no di sput e her e but  t hat  what  Fr oedt er t  seeks 
t o r ecover  f r om Nat i onal  St at es ar e not  " Medi car e Par t  
A el i gi bl e expenses. "  

 Al t hough Mr s.  Ledger  agr eed upon her  admi t t ance 
t o Fr oedt er t  t o be " f i nanci al l y r esponsi bl e f or  al l  
char ges i ncur r ed"  by her  dur i ng her  st ay at  t he 
hospi t al ,  her  under t aki ng does not  negat e her  cont r act  
wi t h Nat i onal  St at es,  nor  coul d i t .   A s i mpl e exampl e 
wi l l  make t hi s c l ear .   Assume a bondi ng company 
guar ant ees a cont r act or ' s obl i gat i on t o bui l d a 
bui l di ng,  wi t h a l i abi l i t y  l i mi t  of  $100, 000.   Assume 
f ur t her  t hat  t he cont r act or ' s cont r act  wi t h t he owner  
obl i gat es t he cont r act or  t o compl et e t he const r uct i on 
or  be l i abl e f or  al l  t he cost s of  del ay and 
r emedi at i on.   Assume st i l l  f ur t her  t hat  t hose cost s 
ar e $500, 000.   Coul d anyone ser i ousl y ar gue t hat  t he 
bondi ng company woul d be l i abl e f or  t he $500, 000 
r at her  t ha[ n]  i t s  $100, 000- under t aki ng?  Of  cour se 
not .   That  i s t he s i t uat i on we have her e.  

Fr oedt er t ,  310 Wi s.  2d 476,  ¶42 n. 1 ( Fi ne,  J. ,  di ssent i ng) .  
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opi ni on di d not  aut omat i cal l y est abl i sh t hat  t he i ssue of  

cover age was " f ai r l y  debat abl e, "  but  we t hi nk hi s di ssent  i s a 

r el evant  consi der at i on. 24 

¶64 Thi r d,  t he cover age i ssue i n t hi s case i s a mat t er  of  

f i r st  i mpr essi on i n Wi sconsi n.   See Uni t ed St at es Fi r e I ns.  Co.  

v.  Good Humor  Cor p. ,  173 Wi s.  2d 804,  835- 36,  496 N. W. 2d 730 

( Ct .  App.  1993)  ( usi ng t he f act  t hat  t he di sput e was a mat t er  of  

f i r st  i mpr essi on as par t i al  j ust i f i cat i on f or  f i ndi ng t he 

quest i on of  cover age f ai r l y debat abl e) .   By accept i ng Nat i onal  

St at es'  pet i t i on f or  r evi ew,  t hi s cour t  s i gnal ed t hat  i t  t hought  

Nat i onal  St at es'  ar gument  was wor t h ser i ous consi der at i on.  

¶65 Bef or e t he cour t  gr ant ed t he pet i t i on f or  r evi ew,  t he 

OCI  r evi sed i t s admi ni st r at i ve r ul e t o c l ar i f y t he r equi r ed 

cover age i n Medi gap pol i c i es.   See,  supr a,  not es 19 and 20.   

Thi s modi f i cat i on demonst r at es t hat  a maj or  pol i cy quest i on was 

embodi ed i n t he i nt er pr et at i on of  bot h t he pr ovi s i on at  i ssue 

and t he admi ni st r at i ve r ul e.   We t hi nk t he absence of  

cont r ol l i ng pr ecedent  and t he i mpor t ance of  t he unset t l ed pol i cy  

i ssue gave Nat i onal  St at es " ' a r i ght  t o l i t i gat e t hi s mat t er  

wi t hout  f aci ng pr ej udgment  i nt er est . ' "   See Good Humor ,  173 

                                                 
24 We do not  c l ai m t hat  ever y t i me t her e i s a di v i ded cour t  

on whet her  cover age exi st s under  an i nsur ance cont r act  t hat  t he 
cover age i s t hen " f ai r l y  debat abl e. "   I nst ead,  t he f act  t hat  
t her e was a wel l - r easoned di ssent i ng opi ni on i n t hi s case 
r egar di ng t he i ssue of  cover age i s r el evant  evi dence t o consi der  
i n maki ng t he det er mi nat i on of  whet her  cover age was act ual l y 
" f ai r l y  debat abl e. "   
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Wi s.  2d at  835- 36 ( quot i ng t he Br own Count y Ci r cui t  Cour t ,  Vi v i  

Di l weg,  Judge) .  

¶66 I n l i ght  of  t hese consi der at i ons,  we det er mi ne t hat  

t he i ssue of  cover age i n t hi s case was " f ai r l y  debat abl e"  and 

Nat i onal  St at es shoul d not  be penal i zed f or  exer ci s i ng i t s r i ght  

t o l i t i gat e t he mat t er .   See Fr i t sche v.  For d Mot or  Cr edi t  Co. ,  

171 Wi s.  2d 280,  306 n. 7,  491 N. W. 2d 119 ( Ct .  App.  1992) .   

Ther ef or e,  we r ever se t he cour t  of  appeal s '  af f i r mance of  t he 

c i r cui t  cour t ' s  j udgment  awar di ng Fr oedt er t  12 per cent  st at ut or y 

i nt er est .  

¶67 Because t he ci r cui t  cour t  awar ded 12 per cent  i nt er est  

under  Wi s.  St at .  § 628. 46,  i t  di d not  cons i der  Fr oedt er t ' s  

el i gi bi l i t y  f or  pr ej udgment  i nt er est  under  ot her  l aw.   See 

Ol gui n v.  Al l st at e I ns.  Co. ,  71 Wi s.  2d 160,  168,  237 N. W. 2d 694 

( 1976)  ( " The of t - st at ed r ul e i n r egar d t o pr e- j udgment  i nt er est  

i s  t hat  i t  i s  pr oper  when t her e i s r easonabl y cer t ai n st andar d 

of  measur ement  by t he cor r ect  appl i cat i on of  whi ch one can 

ascer t ai n t he amount  he owes. " )  ( i nt er nal  quot at i ons and 

ci t at i on omi t t ed) ;  Good Humor ,  173 Wi s.  2d at  833- 35.   We r emand 

t he case t o t he c i r cui t  cour t  f or  i t s  det er mi nat i on of  t hat  

i ssue and ot her  act i ons consi st ent  wi t h t hi s opi ni on.    

I V.  CONCLUSI ON 

¶68 We concl ude t hat  t he " Benef i t s Af t er  Medi car e St ops"  

pr ovi s i on i n Nat i onal  St at es'  1998 Medi gap pol i cy i s ambi guous 

and must  be const r ued agai nst  t he i nsur er  t o pr ovi de cover age at  

Fr oedt er t ' s  st andar d r at e f or  Kat hl een' s hospi t al  conf i nement  at  
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Fr oedt er t  af t er  her  Medi car e Par t  A benef i t s  wer e exhaust ed.   

Thi s const r uct i on i s suppor t ed by t he shar p cont r ast  bet ween t he 

uncer t ai n l i mi t at i ons i n t he pr ovi s i on at  i ssue and t he cl ear  

l i mi t at i ons cont ai ned i n ot her  pr ovi s i ons of  t he pol i cy.   I t  i s  

al so suppor t ed by t he expect at i ons of  a r easonabl e i nsur ed t hat  

t hi s pol i cy woul d pay f or  " al l  f ur t her  expense i ncur r ed"  f or  

hospi t al  conf i nement .   We do not  agr ee,  however ,  t hat  Nat i onal  

St at es i s subj ect  t o i nt er est  under  Wi s.  St at .  § 628. 46.   The 

i ssue of  t he pol i cy ' s cover age above t he Medi car e r ei mbur sement  

r at e was f ai r l y debat abl e i n l i ght  of  al l  t he f act s and 

ci r cumst ances of  t hi s case.  

¶69 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t ,  r ever sed i n par t ,  and t he cause i s r emanded t o 

t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s  

opi ni on.  
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