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County, C. WIIliam Foust, Judge. Affirmed and cause renanded to

the circuit court.

11 PATI ENCE DRAKE ROGGENSACK, J. This case conmes to us
on certification from the court of appeals. The certified

guestions are:

(1) Whether courts have jurisdiction to review
| egislative action to determne if that action was
sufficient to amend the Public Records Law, and

(2) If so, whether the action taken by the
legislature in ratifying a collective bargaining
agreenent between the Wsconsin State Enployees Union
(WBEU)! and the State of Wsconsin was sufficient to
amend the Public Records Law. ?

12 The court of appeals posed these questions in order to

determ ne whet her a provision in a ratified «collective

! WBEU is a | abor organization that represents approximately
21,000 enployees of the State of Wsconsin, including 5,000
Departnent of Corrections enpl oyees and 1,200 parol e agents.

2 \WWen we grant a certification, we acquire jurisdiction of
the entire case, not nerely the issues certified by the court of
appeal s. State v. Stoehr, 134 Ws. 2d 66, 70, 396 N.w2d 177
(1986); see also Ws. Stat. § 808.05(2) (2005-06); Ws. Stat.
8 (Rule) 809.61 (2005-06). Al further references to the
Wsconsin Statutes are to the 2005-06 version unless otherw se
not ed.
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bargai ning agreenent, Article 2/4/4, between the WSEU and the
State, which purported to prohibit the disclosure to the press
of the nanes of WBEU represented enployees, nodified the Public
Records Law, Ws. Stat. 8§ 19.31 et seq.

13 We conclude that courts have jurisdiction to review
whet her the legislature's ratification of a collective
bar gai ning agreenment under Ws. Stat. 8§ 111.92(1)(a), w thout
introducing a conpanion bill to specifically anmend the Public
Records Law, is sufficient to effect a change in that |aw e
so conclude because courts have jurisdiction to determne the
meani ng of statutes, here 8 111.92(1)(a), and of constitutional
provi sions, here Article 1V, Section 17(2) of the Wsconsin
Constitution.? W also conclude that ratification of the
coll ective bargaining agreenment was insufficient to anend the
Public Records Law because Article 2/4/4 of +the collective
bargaining agreenent was not "introduce[d] in a bill or
conpanion bills" within the neaning of 8§ 111.92(1)(a), as that
meaning is driven by the requirenents of Article 1V, Section
17(2) of the Wsconsin Constitution. Accordi ngly, t he
ratification of the collective bargaining agreenent did not
create an exception to the Public Records Law. Additionally, we

conclude that Ws. Stat. 8 111.93(3) does not support WSEU s

3 Article 1V, Section 17(2) of the Wsconsin Constitution
states: "No law shall be enacted except by bill. No |aw shal
be in force until published.”
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assertion that Article 2/4/4 supersedes the disclosure provision
of the Public Records Law, Ws. Stat. § 19.35(1)(a).*

14 Finally, we affirmthe circuit court's application of
the balancing test, which it appears the circuit court applied
to the WSEU nenbers as a group because that is how the issue was
argued to the circuit court. However, we do not decide what our
conclusion would be if, on remand, individual record subjects
intervene and request the circuit court to apply the bal ancing
test to them individually.

| . BACKGROUND

15 This case consists of two actions that wer e
consolidated in the circuit court® due to the identity of the
| egal issues presented. In the first case, Patrick Marley, a
reporter fromthe M| waukee Journal Sentinel (Journal Sentinel),

made an open records request to the Legislative Audit Bureau for

* The parties also dispute whether the |anguage of Article
2/4/4, if it is capable of constituting an exception to the
Public Records Law, unanbiguously prohibits disclosure of the
names in this case. If it is anbiguous, the newspapers argue
that extrinsic evidence shows that it was not intended to
prohibit the disclosure of WSEU represented enployees' nanes

al one. The newspapers further argue that if Article 2/4/4 is
allowed to operate as an exception to the Public Records Law, it
will violate their equal protection and due process rights.

Because we conclude that Article 2/4/4 is not an exception to
the Public Records Law, we need not address these argunents.
Wal green Co. v. Cty of WMdison, 2008 W 80, 92, 311 Ws. 2d
158, 752 N.W2d 687 (noting that when resolution of one issue is
di spositive, we need not reach other issues raised by the
parties); Jankee v. Cark County, 2000 W 64, {105, 235 Ws. 2d
700, 612 N.W2d 297 (sane).

® The Honorable C. WIliam Foust of Dane County Circuit
Court presided over the consolidated action.

4
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the names of state enployees who had been deactivated from the
list of those permtted to drive state-owned vehicles. The
Departnent of Adm nistration (DOA) ultimtely disclosed sone of
the requested names, but it refused to release the nanes of
enpl oyees represented by WSEU. The DCOA refused in part because
of Article 2/4/4 of the state's collective bargai ni ng agreenent

with WoEU. Article 2/4/4 provides in relevant part:

Not wi t hst andi ng the provisions of [88] 19.31-19.36 and
230.13 Ws. Stats. and any applicable Federal | aws,
the Enployer will not release any information relating
to the nanes, addr esses, cl assifications, soci al
security nunbers, hone addresses or home telephone
nunbers of enployees covered by this Agreenent to
| abor unions, |abor organizations, |ocal unions or the
press except for Council 24 and the local wunion
treasurer for the purpose of |ocal nenbership |ist,
unless required to do so by the Wsconsin Enploynent
Rel ati ons Conmi ssion or a court of |aw?®

In response to the DOA's w thholding of the WSEU represented
enpl oyees' nanes, the Journal Sentinel commenced an action
agai nst the DOA, pursuant to Ws. Stat. § 19.37(1)(a),’ seeking
mandanmus to order disclosure of the requested nanes.

16 In the second case, Geg Walker, an editor for the
Lakel and Tinmes, nmde an open records request to the Departnment

of Natural Resources (DNR) for the salary information of DNR s

® Wsconsin Stat. 8§ 19.31 through 19.36 contain provisions
of the Public Records Law.

" Wsconsin Stat. § 19.37(1)(a) provides in pertinent part:
"If an authority withholds a record or a part of a record or
del ays granting access to a record or part of a record after a
witten request for disclosure is nmade, the requester nay pursue
: an action for mandamus asking a court to order rel ease of
the record.™
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enpl oyees working at its Rhinelander and Wodruff facilities.
The DNR provided the nanes and salary information of 127 of the
rel evant enpl oyees, but withheld the nanmes of 95 others. The
enpl oyees whose nanes were withheld were represented by three
Uni ons, one of which was WSEU. As was the case in the first
action, the DNR withheld the WSEU-represented enployees' nanes
pur suant to Article 2/4/4 of the collective bargaining
agreenent. In response, the Lakeland Tines sued the DNR seeking
mandanus to conpel di scl osure pur suant to Ws. St at .
§ 19.37(1)(a).

17 WSEU and ot her unions® intervened, with WSEU s primary
basis for intervening being the newspapers' challenge to the
legal effect of Article 2/4/4 of +the «collective bargaining
agreenent . Since disclosure of the WSEU-represented enpl oyees
names in both cases depended on the legal effect of Article
2/ 4/ 4, the parties agreed to consolidate the actions.

18 After consolidation, the newspapers and WSEU filed
cross-notions for sumary judgnent. In resolving these notions,
the circuit court focused on the following three issues: (1)
whether the legislature's ratification of the «collective
bar gai ni ng agreenment, w thout introducing conpanion |egislation,
anmended the Public Records Law, (2) if not, whether Ws. Stat
8§ 111.93(3) nevertheless caused Article 2/4/4 of the collective

bar gai ni ng agreenent to supersede the Public Records Law because

8 The other unions were the Wsconsin Science Professionals
and the Wsconsin Professional Enployees Council.
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precl udi ng disclosure of the names of enployees affected safety
and therefore was a "condition of enploynent”; and (3) if not,
whet her the bal ancing test precluded disclosure.

19 The parties initially briefed and argued the first and
second i ssues. On COctober 13, 2006, relying on the court of

appeal s' decision in Board of Regents of the University of

W sconsin System v. Wsconsin Personnel Conmm ssion, 103 Ws. 2d

545, 309 NW2d 366 (Ct. App. 1981), the circuit court concluded
that the legislature's ratification of the collective bargaining
agreenent, wthout enacting conpanion |legislation expressly
amending the Public Records Law as required by Ws. Stat.
8§ 111.92(1)(a), did not <create an exception to the Public
Records Law.

10 The circuit court reasoned that ratification of the
coll ective bargaining agreenment was insufficient to anend the
Public Records Law because the Joint Commttee on Enploynent
Rel ations (JCOER) did not conply with the requirenents of Ws.
Stat. § 111.92(1)(a) that are necessary in order to anmend an
existing |aw The court noted that 8§ 111.92(1)(a) clearly
requires JCCER to "introduce in a bill or conpanion bills
that portion of the tentative [collective bargaining] agreenent
which requires legislative action for inplenentation, such as

any proposed anendnents, deletions or additions to
existing law" Because JCOER took no such action, the
| egislature did not create an exception to the Public Records

Law.
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11 Regarding the second i ssue, the circuit court
concluded that Article 2/4/4"s prohibition on disclosure of the
enpl oyees' nanes did not constitute a "condition of enploynent"
under Ws. St at . 8§ 111.93(3); t heref ore, that contractual
provision did not supersede the disclosure requirenent of the
Public Records Law, Ws. Stat. 8 19.35(1)(a).

112 Because the circuit court concluded that ratification
of the collective bargaining agreenment did not cause Article
2/4/4 to becone an exception to the Public Records Law, the
parties briefed and argued application of the balancing test.
The circuit court granted the newspapers' notions for summary
judgnment. The circuit court concluded that the public interests
favoring disclosure set forth in Ws. St at . 8§ 19.32(1)
out wei ghed any countervailing public interests in precluding
di scl osure. Accordingly, the «circuit court issued mandanus
ordering disclosure of the enpl oyees' nanes.?®

13 The WSEU appeal ed.'® The court of appeals certified
the appeal, which we accepted pursuant to Ws. St at.

§ 808.05(2). W now affirmand remand to the circuit court. *2

®In the circuit court's My 7, 2007 nmandamus order, the
circuit court also awarded the plaintiffs statutory danages,
attorney fees and costs totaling $64,200 pursuant to Ws. Stat.
§ 19.37(2). This award is not part of the appeal before us.

0 Neither the DOA, the DNR nor the other wunions who
intervened along wth WSEU appealed the «circuit court's
deci si on.
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1. DI SCUSSI ON
A. St andard of Revi ew

114 "We review a summary judgnent decision independently,

enploying the sane nethodology as the circuit court,” but
benefitting from its analysis. Blunt v. Medtronic, Inc., 2009
W 16, 13, _ Ws. 2d __, 760 N W2d 396 (citing Acuity wv.

Bagadi a, 2008 W 62, 12, 310 Ws. 2d 197, 750 N.W2d 817). The

interpretation of statutes and the Wsconsin Constitution and

1 Wsconsin Stat. § 808.05(2) provides in relevant part:
"The suprenme court may take jurisdiction of an appeal or any
ot her proceeding pending in the court of appeals if: . . . [i]t
grants direct review upon certification from the court of
appeals prior to the court of appeals hearing and deciding the
matt er "

12 The procedural posture of this case is worth noting.
Here, the newspapers' public records requests were denied by the
record custodians (the DOA and DNR). This action was comrenced
pursuant to Ws. Stat. 8 19.37(1)(a). Under 8§ 19.37(1)(a), when
a record request is denied by the record custodian, the
requester is entitled to seek judicial review by pursuing

mandanus to order disclosure of the records. | d.
Were a record request is granted—.e., the record
custodian determnes that it wll disclose the record and the

person whose records are at issue (the record subject) opposes
rel ease of the records—the record subject proceeds under Ws.

Stat. § 19.356. Because the custodian refused to disclose the
requested records in the case before us, we do not interpret and
apply the provisions of § 19. 356. | nstead, because this is an

action pursued wunder Ws. Stat. 8§ 19.37(1) by the record
requesters (the newspapers) whose requests were denied, judicial
review, and therefore application of the balancing test by the
reviewing court, applies with respect to every record requested.
Ws. Newspress, Inc. v. Sch. Dst. of Sheboygan Falls, 199
Ws. 2d 769, 780, 546 N.W2d 143 (1996) (noting, in a case where
a record request was denied by the record custodian, that "the
bal ancing test nust be applied in every case in order to
determ ne whether a particular record should be rel eased").
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their applications to undisputed facts present questions of |aw

that we review independently. County of Dane v. LIRC, 2009 W

9, 19114, 315 Ws. 2d 293, 759 N W2d 571 (citing Watton v.
Hegerty, 2008 W 74, 96, 311 Ws. 2d 52, 751 N.W2d 369; Marder
v. Bd. of Regents of the Univ. of Ws. Sys., 2005 W 159, ¢119,

286 Ws. 2d 252, 706 N WwW2d 110) (interpreting and applying
statutes independently of the <circuit <court and court of

appeals); Village Food & Liquor Mart v. H&S Petroleum Inc.,

2002 W 92, 17, 254 Ws. 2d 478, 647 N.W2d 177 (citing State v.
City of OGak Creek, 2000 W 9, 918, 232 Ws. 2d 612, 605 N W2d

526) (interpreting and applying the Wsconsin Constitution
i ndependently of the <circuit court and court of appeals).
Finally, application of the balancing test for disclosure of
public records is a question of law that we review

i ndependent | y. Ws. Newspress, Inc. v. Sch. Dist. of Sheboygan

Falls, 199 Ws. 2d 768, 784, 546 N.W2d 143 (1996).
B. As Ot herw se Provided by Law

115 Under t he Publ i c Records Law, W s. St at .
8 19.35(1)(a), "[e]xcept as otherwise provided by law, any
requester has a right to inspect any record."” (Enphasis added.)

WBEU argues that the legislature's ratification of t he
col l ective bar gai ni ng agr eenent causes Article 2/ 4/ 4" s
prohibition on the disclosure of enployees' nanmes to the press
to becone "otherwise provided by law," wthin the neaning of
that phrase in 8 19.35(1)(a) of the Public Records Law.

16 In response, the newspapers argue that the |egislature
failed to conmply wth <certain requirenents of Ws. Stat.

10
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8§ 111.92(1)(a) as part of its ratification of the collective
bargai ning agreenent, and that this failure prevented Article
2/ 4/ 4 from becom ng an exception to the Public Records Law. The
newspapers assert t hat 8§ 111.92(1)(a) requires JCOER to
"introduce in a bill or conpanion bills . . . that portion of
the tentative agreenment which requires legislative action for
i npl emrentation, such as . . . any proposed anendnents, deletions
or additions to existing |law" The am cus in support of the
newspapers' position also argues that the ratification of the
collective bargaining agreement was insufficient to satisfy
Article IV, Section 17(2) of the Wsconsin Constitution.

117 The parties do not dispute that no conpanion bills
were introduced to anmend the Public Records Law at the tinme of
the collective bargaining agreenent's ratification. However,
WBEU argues that Ws. Stat. 8§ 111.92(1)(a) sets forth a "rule of
proceedi ng," conpliance with which courts have no jurisdiction
to review, thereby precluding judicial review of whether a
conpanion bill was required. Al ternatively, WSEU argues that
even if courts have jurisdiction to review |egislative
conpliance with 8 111.92(1)(a), the procedures surrounding the
| egi sl ature's ratification of t he col l ective bar gai ni ng
agreenent were sufficient, by thenselves, to cause Article 2/4/4
of that agreenent to amend the Public Records Law.

1. Court jurisdiction to review

118 WBEU first argues that we do not have jurisdiction to
revi ew t he | egi sl ature's conpl i ance W th Ws. St at .
8§ 111.92(1)(a) because it sets forth a legislative "rule of

11
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proceedi ng. " Article 1V, Section 8 of the Wsconsin
Constitution states in pertinent part that "[e]ach house my
determne the rules of its own proceedings.” Rul es of
proceedi ng have been defined as those rules having "to do with
the process the legislature uses to propose or pass |legislation
or how it determnes the qualifications of its nenbers.”

Custodi an of Records for the LTSB v. State, 2004 W 65, 930, 272

Ws. 2d 208, 680 N W2d 792. We have interpreted Article 1V,
Section 8 to nean that the legislature's conpliance with rules
of proceeding is exclusively wthin the province of the
| egi sl ature, because "a legislative failure to follow [its own]
procedural rules is equivalent to an ad hoc repeal of such
rules, which the legislature is free to do at any tine." 1d.,
128. Accordingly, courts wll not interneddle in purely
internal |egislative proceedings, even when the proceedings at

issue are contained in a statute. State ex rel. La Follette v.

Stitt, 114 Ws. 2d 358, 364, 338 N.W2d 684 (1983).

119 Here, we need not decide whether Ws. St at .
8§ 111.92(1)(a) is a rule of legislative proceeding because a
statute's terms nmust be I nterpreted to conply W th
constitutional directives. Accordingly, even if the statute
m ght otherwise be characterized as a legislative rule of
proceeding, we nmay interpret the statute and apply it to the
| egislative action to determne whether that action conplies

with the relevant constitutional nmandates. Mar bury v. Madi son

5 US (1 Cranch) 137 (1803); Stitt, 114 Ws. 2d at 367;
McDonald v. State, 80 Ws. 407, 411-12, 50 NNW 185 (1891).

12
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20 Therefore, because both Ws. Stat. § 111.92(1)(a) and
Article 1V, Section 17(2) require the legislature to take
additional actions to amend existing law or to create new |aw, 13
and we have jurisdiction to interpret the Wsconsin Constitution
and the Wsconsin Statutes, we have the authority to evaluate
| egi sl ative conpliance wwth 8§ 111.92(1)(a). Stitt, 114 Ws. 2d
at 367. Accordingly, we reject WoEU s argunent in this respect,

and proceed to determne whether the legislature conplied wth

§ 111.92(1)(a) in light of the Wsconsin Constitution.

13 1n Board of Regents of the University of Wsconsin System
v. Wsconsin Personnel Comm ssion, 103 Ws. 2d 545, 309 N W2d
366 (Ct. App. 1981), the court of appeals invalidated certain
provi sions of collective bargaining agreenents under Ws. Stat.
8§ 111.92(1)(a) because those agreenents were not "acconpani ed by

subsequently adopted conpanion bills that in any respect
nodi fied the conflicting provisions of" the statutes to which
they were addressed. Id. at 557. That is a simlar fact
situation to the facts of this case. However, the court in

Board of Regents raised this issue sua sponte, and did not
consider whether judicial review mght have been foreclosed
because 8§ 111.92(1)(a) constituted a rule of proceeding. As a
result, the court also did not consider the constitutional
inplications of § 111.92(1)(a) raised here. W agree with the
result reached in Board of Regents. However, whether provisions
in a collective bargaining agreenent anend published statutes
sinply because the collective bargaining agreenent was ratified
by the legislature presents a nore conplicated question than
statutory interpretation of 8§ 111.92(1)(a).

14 Chief Justice Abrahamson's dissent conflates ratification
of the collective bargaining agreenent with legislating to amend
an existing statute. Chi ef Justice Abrahanson's dissent, 130.
Her analysis msses the mark. Although we agree with the Chief
Justice that 2003 Wsconsin Act 319 wvalidly ratified the
collective bargaining agreenent, the real question is whether
the legislature took the additional actions required by both
Ws. Stat. 8§ 111.92(1)(a) and Article 1V, Section 17(2) of the
Wsconsin Constitution to make Article 2/4/4 of the collective
bar gai ni ng agreenent a "law. "

13
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2. Constitutional requirenments

121 We Dbegin by examning whether, under the relevant
constitutional provisions, Article 2/4/4 is a "law." As we have
previously explained, an act of the legislature that 1is not

authorized by the constitution is not a |aw State ex rel.

Martin v. Zimerman, 233 Ws. 16, 21, 288 N W 454 (1939).

Here, the operative provision of the Wsconsin Constitution,

Article 1V, Section 17(2),' provides that "[n]o law shall be

enacted except by bill" and that "[n]o law shall be in force
until published.” Accordingly, in order for the legislature to
create a law, the proposed |law nust be enacted by bill and it

al so nust be published. Zi mmer man, 233 Ws. at 19 (concluding

that official publication is a necessary conponent to creating a

l aw) .

15 The portion of Article 1V, Section 17(2) of the Wsconsin
Constitution stating that "[n]Jo law shall be in force until
publ i shed" was created in 1977. Prior to 1977, the requirenent
that |laws be published before they have force and effect was
contained in Article VI, Section 21 of the Wsconsin
Constitution, which has since been repeal ed. See N agara of
Ws. Paper Corp. v. DNR, 84 Ws. 2d 32, 49, 268 N W2d 153
(1978) (noting that Article IV, Section 17 was "fornerly Art.
VII, sec. 21"). Article VII, Section 21 read in pertinent part

as follows: "[NNo general law shall be in force wuntil
publ i shed. "

Qur discussion relying on State ex rel. Martin v.
Zi mrerman, 233 Ws. 16, 288 N W 454 (1939), and other pre-1977
case law, relates to Article VII, Section 21. However, because

the wunderlying purpose of the publication requirenent is the
sanme Wth respect to the issues we consider here, that case |aw
applies with equal force to the current publication requirenent
contained in Article IV, Section 17(2).

14



No. 2007AP1160

a. Enacted by bill

22 The first requirenment of Article IV, Section 17(2) is
that the nmatter be enacted by bill. W address two contentions
in this respect. First, WBEU argues that the provisions of
Article 2/4/4 of the collective bargaining agreenent were
enacted by bill because a bill, 2003 Senate Bill 565, was
introduced for the purpose of ratifying the collective
bar gai ni ng agreenent. Upon passage, Senate Bill 565 becane 2003
W sconsin Act 319, which was published on May 28, 2004. Second,
Ami cus OSER argues that Article 2/4/4 was incorporated by
reference into a validly enacted |law based on the ratifying
bill's reference to the collective bargaining agreenent. In
response to both of these contentions, the newspapers argue that
in order to anmend an existing law, the ternms of Article 2/4/4
needed to be expressed in an enacted bill.® W address these
argunents in turn.

i 2003 Wsconsin Act 319

123 Before ratification of the <collective bargaining
agreenent, JCOER conducted a public hearing on the agreenent.
After JCOER voted to approve the agreenent, JCCER introduced

2003 Senate Bill 565, which was submitted to the |egislature.

6 The legislature's own directive requires that all
"proposed anendnents, deletions or additions to existing |aw' be
included in the ratifying bill. Board of Regents, 103 Ws. 2d
at 557-58 (quoting Ws. Stat. § 111.92(1)(a)).

15
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The bill as passed by the |egislature and signed by the governor

provides in pertinent part:

The people of the state of Wsconsin, represented
in senate and assenbly, do enact as foll ows:

Section 1. Agreenent ratified. The legislature
ratifies the tentative agreenent negotiated for the
2003-05 biennium between the state of Wsconsin, the

office of state enpl oynent rel ations, and the
W sconsin State Enployees Union . . ., as approved by
the enployees of the professional social services
col l ective bar gai ni ng uni t and approved and

recoomended by the joint commttee on enploynent
rel ations, and authorizes the necessary expenditure of
moneys for inplenmentation . . . . The director of the
office of state enploynent relations shall file an
official copy of the agreenent, certified by the co-
chairpersons of the joint commttee on enploynent
relations, with the secretary of state. No formal or
i nformal agreenment between the parties that is not a
part of the official copy is deened to be approved by
the | egislature under this act.

That 2003 Wsconsin Act 319 was later published is not in
di sput e. The parties further agree that no other bill relating
to WBEU s collective bargaining agreenent was enacted by the
W sconsin Legi sl ature.

124 We conclude that the nere enactnent of 2003 Senate
Bill 565 and publication of 2003 Wsconsin Act 319 was not
sufficient to cause the provisions of Article 2/4/4 of the
col l ective bargaining agreenent to becone a |aw enacted by bil
under Article 1V, Section 17(2) of the Wsconsin Constitution
Nowhere in 2003 Wsconsin Act 319 does any reference to the
Public Records Law or Article 2/4/4 appear. Not hing in Act 319
purports to anend any published statutes. Act 319 contains no

| anguage which mght put the citizens of Wsconsin on notice
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that the Public Records Law is being anended. Al t hough the
constitutionally required |anguage, "The people of the state of
W sconsin, represented in senate and assenbly, do enact as
follows:," see Ws. Const. art. |V, 8 17(1), appears in Act 319
itself, that |anguage precedes an Act which purports to do no
nore than ratify the collective bargaining agreenent between
WBEU and the State. As a result, Article 2/4/4 remains a
provi sion contained in a contract.

125 If a right is given to the public by statute, such as
the right to seek disclosure of public records, the legislature
generally may take that right away through |egislative action in
conpliance with constitutional nandates. However, since Article
2/ 4/ 4 of the collective bargaining agreenent was not enacted by
bill, it remains a contractual provision. It is not "law' under
Ws. Stat. 8 19.35(1)(a) that is an exception to the Public
Records Law.

ii. incorporation by reference

26 Am cus OSER, arguing in support of WSEU, anticipates
our concern with respect to the constitutional requirenment that
| aws be enacted by bill. In response, OSER argues that because
2003 Wsconsin Act 319 references the collective bargaining
agreenent, and the collective bargaining agreenment contains
Article 2/4/4, Article 2/4/4's prohibition on the disclosure of
the enployees' nanmes is a statutory amendnent incorporated by
ref erence.

127 We acknow edge that, wunder <certain circunstances,
i ncorporation by reference may be effective to work a change in
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the |aw See, e.g., Ceorge WIllians College v. Village of

WIllians Bay, 242 Ws. 311, 316, 7 N.W2d 891 (1943) (discussing

doctrine of "legislation by reference"); GIlson Bros. Co. V.

Wrden-Allen Co., 220 Ws. 347, 352-53, 265 N W 217 (1936)

(noting one statute's necessarily inplied adoption of Ilimts
contained in another statute). However, our cases recognizing
i ncor poration by reference have general ly deal t W th
incorporating the provisions of other published statutes. See

WIllians Bay, 242 Ws. at 316; G lson Bros., 220 Ws. at 352-53.

In those instances, the constitutional procedures set forth in
Article 1V, Section 17(2) would presumably be satisfied. That
is not the case here.

128 OSER cites State v. Wkeen, 263 Ws. 401, 57 N W2d

364 (1953), which dealt with Ws. Stat. § 151.06 (1953).
Section 151.06(1) (1953) defined the term "drug" in part as
"[a]rticles recogni zed in t he of ficial Uni ted St ates
Phar macop[ ] ei a, of ficial Honmeopat hic Pharnacop[]eia of the
United States, or official National Formulary, or any suppl enent
to any of them intended for wuse in the diagnosis, cure,
mtigation, treatnment or prevention of disease in man or other
ani mal s. " That is, the legislature incorporated by reference
federal government docunments defining the word "drug."

129 Wakeen is distinguishable. First, Ws. Stat. § 151.06
(1953) was not challenged in regard to non-conpliance with the
constitutional procedures necessary to enacting a law, as is the
case here. 1d. at 407. Instead, 8 151.06 (1953) was chall enged
as an unlawful delegation of |egislative power by the Wsconsin
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Legislature to the entities responsible for publishing the
United States Pharnacopei a. Id. Second, § 151.06 (1953)
expressly stated that it was adopting the definitions of "drug"
contained in the referenced docunent. Id. at 404. Her e,
nothing in 2003 Wsconsin Act 319 states that it is expressly
adopting an exception to the Public Records Law by ratifying
Article 2/4/4, much |ess adopting any anendment to any statute.
Accordingly, because there was actually a reference to the
speci fic docunent being incorporated in the statute itself, and
t he purpose of incorporation was apparent on the statute's face,
8§ 151.06 (1953)'s reference to the federal governnment docunent
coul d arguably be said to have been enacted by bill.

130 However, al though we discuss the constitutional
requirenents inplicated here and their potential effect in
Wakeen, the docunents referenced by Ws. Stat. 8§ 151.06 (1953)
in Wakeen did not constitute the type of "law' inplicated by
Article 1V, Section 17(2) of the Wsconsin Constitution in the
first place. As we noted in Wkeen, "[t]he publications
referred to in the statute [were] not published in response to
any delegation of power, legislative or otherwse, by the
statute. . . . [I nstead,] these books [had] been recogni zed as
standards by the congress of the United States and by the
| egi slatures of all forty-eight states, at |least, as far as the
United States Pharnacopeia [was] concerned.” Id. at 411-12
(enphasis added); see also 50 Op. Att'y Gen. 107, 111 (1961)

(noting that Wakeen was "concerned with the establishnment of
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standards by reference,” not incorporation of sources being
given the force of |aw (enphasis added)).

131 Here, Article 2/4/4 is not being characterized as a
"standard"” being incorporated by reference in 2003 Wsconsin Act
319. Instead, WSEU is arguing that Article 2/4/4 is "law, " such
that its prohibition on the disclosure of WSEU represented
enpl oyees' nanmes is "otherwise provided by law," and therefore
an express exception to the Public Records Law pursuant to Ws.
Stat. 8§ 19.35(1)(a). However, in order to create a law, Article
2/4/4 of the collective bargaining agreenent nust have been
enacted in a manner sufficient to satisfy Article IV, Section
17(2). It was not.

b. Publ i cati on

132 Publication is the other requirenment of Article 1V,

Section 17(2). Nearly, 150 years ago, we noted the purpose of

the constitutional publication requirenent is

the protection of the people, by preventing their
rights and interests from being affected by | aws which
they had no neans of know ng. But all are bound by,
and are bound to take notice of public statutes. .
[If the publication requirenment is not enforced,] it
is manifest that the object of this clause of the
constitution is in a great nmeasure defeated. And the
people are liable to act blindly with reference to
their nost inportant interests, and to have their
rights sacrificed by the operation of |aws which they
are bound to know, but have no nmeans of know ng. Such
a result is in conflict with the first duty which a
state owes to its people.

Clark v. City of Janesville, 10 Ws. 119 (*136), 141-42 (*181)

(1859). General notice to the public of laws by which all wll

be bound is the policy that drives publication. Id.
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Accordingly, if some action is argued to be sufficient to
constitute publication, that action nust be evaluated in |ight
of the purpose publication seeks to achieve, i.e., was the
public provided with sufficient notice of the law that is being
enacted or anended.

133 W& have addressed nethods by which the constitutional

publication requi renment nmay be satisfied:

Wile it is true that the enploynent of the art of
printing is the best neans of publication, stil

publication cannot be confined to the I|imted
signification of mnere printing, but conprehends the
exercise of additional | abor and skill. Thi s

provision inplies a discretion to be exercised in the
met hod of publication; for instance,—that the general
| aws which cannot be in force until published, shal
be published in the public journals, that being the
nost speedy nethod; or in panphlet form that being
nore convenient for many purposes; or even by
proclamation at the door of the court house in each
county . . . . Al these would be different forns of
publication, and all would answer the constitutional
requi renent

Sholes v. State, 2 Pin. 499, 511-12 (Ws. 1850) (enphasis in

original). It is apparent from this discussion that the
| egi sl ati ve branch, which has been vested with the legislative
power under the Wsconsin Constitution, has discretion in
choosing how to conply wth the publication requirenent.
However, it is also apparent that, despite this discretion, the
| egislature may not ignore the constitutional publ i cation
requi renent al together. Wile we are conscious of the
substantial deference we owe to the other independent branches
of gover nient in the exercise of their constitutiona
responsi bilities, we are al so consci ous of our own
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responsibility to determne whether the provisions of the
W sconsin Constitution have been fol | owed.

34 WSEU argues!’ that the publication of 2003 Wsconsin
Act 319, which ratified the collective bargaining agreenent,
satisfies the publication requirenent with respect to Article
2/ 4/ 4. Al ternatively, WSEU argues that the public hearings
conducted by JCCER prior to introducing 2003 Senate Bill 565 to
the legislature were sufficient to constitute publication.
However, although it is true that the public may have had the
opportunity for input in the ratification of the agreenent at
the public hearings, and sone citizens may thereby have been put
on notice of the collective bargaining agreenent's terns, the
mere fact of a public hearing is insufficient to satisfy the
constitutional requirenent of publication. This is so because
the purpose of publication is to give sufficient notice to the

general public that the legislature has enacted new law. O ark

" WSEU did not directly address the constitutional
requi renent of publication in its briefs. I nstead, WSEU s
argunents regarding the extent to which Article 2/4/4 is enacted
“"law' relate nmore to whether individual |egislators were aware
of Article 2/4/4's content at the tinme they voted on 2003
W sconsin Act 319. However, Article 1V, Section 17(2)'s
publication requirement does not exist to pronote that end.
| nstead, publication is required for "the protection of the
people, by preventing their rights and interests from being
affected by laws which they had no neans of knowing." Cdark v.
Cty of Janesville, 10 Ws. 119 (*136), 141-42 (*181) (1859)
(emphasi s added). Furthernore, counsel for WSEU did address the
constitutional publication issue at oral argunent, and further
argunents on this point were contained in the amcus brief
submtted by OSER, as well as in the newspapers'  brief
responding to OSER s bri ef.
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10 Ws. 141-42 (*181). A hearing does not acconplish this
pur pose.

135 Furthernore, nothing in 2003 Wsconsin Act 319, once
published, put the citizens of Wsconsin on notice that a
docunment to which Act 319 referred, 1i.e., the «collective
bar gai ni ng agreenent, anended the Public Records Law. Al l that
Act 319 says is that the legislature is ratifying a collective
bargai ning agreenent; it makes no references to any changes to
exi sting |aw Accordi ngly, because the publication requirenent
is nmeant to avoid the situation where "the people . . . have
their rights sacrificed by the operation of laws which they are
bound to know, but have no nmeans of knowi ng," id. at 142 (*181),
and this situation would likely result if WSEU s argunent were
accepted here, we conclude that Article 2/4/4 of the collective
bargaining agreement was not published in accord wth the
constitutional requi r enent of Article 1V, Section 17(2).
Accordi ngly, because Article 2/4/4 was never enacted by bill or
published as required by Article 1V, Section 17(2) of the
Wsconsin Constitution, Article 2/4/4 never becane "law," a
necessary prerequisite for it to cone wthin Ws. Stat.
8 19.35(1)(a)'s exception to disclosure.

3. Wsconsin Stat. 8§ 111.92(1)(a)

136 Finally, we interpret Ws. St at. 8§ 111.92(1)(a).

Section 111.92(1)(a) provides in relevant part:

Any tentative agreenent reached between the office,
acting for the state, and any |abor organization
representing a collective bargaining unit specified in
s. 111.825(1) or (2)(a) to (e) shall, after official
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ratification by the |abor organization, be submtted
by the office to the joint commttee on enploynent
relations, which shall hold a public hearing before

determning its approval or disapproval. If the
commttee approves the tentative agreenment, it shall
introduce in a bill or conpanion bills, . . . that

portion of +the tentative agreenent which requires
| egislative action for inplementation, such as

any proposed anendnents, deletions or additions to
exi sting | aw.

137 The provision on which the newspapers focus is Ws.
Stat. § 111.92(1)(a)'s requirenment that JCOER "shall introduce
in a bill or conpanion bills . . . that portion of the tentative
agreenent which requires legislative action for inplenentation,
such as . . . any proposed anmendnents, deletions or additions to
existing law." WSEU admts that JCOER did not introduce a bill
or conpanion bill that identifies Article 2/4/4 as anending the
Public Records Law. Nevert hel ess, WSEU asserts that the Act
ratifying the collective bargaining agreenent, 2003 Wsconsin
Act 319, was sufficient to cause Article 2/4/4 to becone a | aw.

138 We begin by noting that Ws. Stat. 8§ 111.92(1)(a) is
not anbiguous; it is expressed in nandatory terns. Section
111.92(1)(a) requires that if a collective bargai ning agreenent
is to amend an existing law, JCOER "shall" introduce a bill for
"that portion" of the agreenent that anends existing statutes.

JCCER is also to acconpany any proposed anmendnment to current

statutes W th an "informative nmessage of concurrence
recommendi ng passage of such legislation wthout change.” Bd.
of Regents, 103 Ws. 2d at 557. It is undisputed that JCOER

introduced no conpanion |legislation or nessage reconmending

anmendnent to the Public Records Law.
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139 Wsconsin Stat. 8§ 111.92(1)(a) assures that t he
| egislature and the public will be fully informed of the effect
of legislative actions when the |egislature chooses to anmend an
existing law as part of its ratification of a collective
bargaining agreenent to which the State is a party. The
statutory requirenment of a separate bill that effects changes in
the law has constitutional ramfications because Article 1V,
Section 17(2) of the Wsconsin Constitution also addresses the
action that is necessary to create a | aw.

140 Article 1V, Section 17(2) provides that "[n]o |aw
shall be enacted except by bill" and that "[n]o |aw shall be in
force until published.” As we have expl ained above, a bill that
is sufficient to satisfy Article 1V, Section 17(2) nust give
notice to the public of the contents of the proposed
| egi sl ation, and when the bill is passed, the session laws for
that termof the legislature will contain that notice. That was
not done here.

41 Qur interpretation of the term "bill or conpanion
bills" in Ws. St at . § 111.92(1)(a) is driven by these
constitutional considerations because 8 111.92(1)(a) cannot be
interpreted in a manner that would place it in conflict wwth the
requirenents of Article 1V, Section 17(2) of the Wsconsin
Consti tution. Stated otherw se, were we to interpret
8§ 111.92(1)(a) as obviating the requirenents of Article 1V,
Section 17(2) in regard to creating a law, we wuld cause
8§ 111.92(1)(a) to becone unconsti tuti onal t hr ough our
interpretation. However, when interpreting a statute, we do so
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in a manner that will not create constitutional conflicts. See

Kenosha County Dep't of Human Servs. v. Jodie W, 2006 W 93

150, 293 Ws. 2d 530, 716 N.W2d 845 (citing State v. Hezzie

219 Ws. 2d 848, 862, 580 N W2d 660 (1998)) (reasoning that

statutes are interpreted W th a presunption of
constitutionality). W follow that maxi m  of statutory
construction here. Accordingly, we conclude that the Act by

which the «collective bargaining agreenment was ratified was
insufficient to amend the Public Records Law.
C. Condi ti on of Enpl oynment

42 Having determned that the legislative ratification of
the WSEU collective bargaining agreenent containing Article
2/4/4 was insufficient to anend the Public Records Law, we now
proceed to determ ne whether Article 2/4/4's prohibition on the
di scl osure of WBEU-represented enpl oyees' nanes nmay nevert hel ess
be enforced under Ws. Stat. § 111.93(3), as a "condition of
enpl oynent,"” thereby superseding the Public Records Law s
di scl osure requirenent.

143 Wsconsin Stat. 8§ 111.93(3) provides in pertinent

part:

[I]f a collective bargaining agreenent exists between
the enployer and a |abor organization representing

enployees in a collective bargaining unit, t he
provisions of that agreement shall supersede the
provisions of «civil service and other applicable
statutes . . . related to wages, fringe benefits,

hours, and conditions of enpl oynent
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WBEU contends that the agreenment not to disclose enployees

names falls wthin the term "conditions of enploynent,” in
§ 111.93(3).
144 The term "conditions of enpl oynent , " al t hough

frequently used in the Wsconsin Statutes, is not defined either
in Ws. Stat. ch. 111 or elsewhere. In ascertaining the neaning
of undefined terns, "statutory language is interpreted in the
context in which it is used; not in isolation but as part of a

whole." State ex rel. Kalal v. Grcuit Court for Dane County,

2004 W 58, 946, 271 Ws. 2d 633, 681 N.W2d 110. The ej usdem
generis canon of statutory construction, which uses context to
elicit nmeaning from statutory |anguage, provides that "when
general words follow specific words in the statutory text, the
general words should be construed in |ight of the specific words

listed.” State v. Quintana, 2008 W 33, 927, 308 Ws. 2d 615,

748 N.W2d 447 (citing Adans Qutdoor Adver., Ltd. v. Cty of

Madi son, 2006 W 104, 962 n.15, 294 Ws. 2d 441, 717 N W2d

803) . Therefore, the general word or phrase wusually wll

enconpass the sane types of matters as the specific words. |d.
45 The court of appeals, in applying the ejusdem generis

canon to Ws. Stat. 8§ 111.93(3), has concluded that because the

term "conditions of enploynent” "is linked with such terns as
‘wages,' ‘'rates of pay,' '"hours,' 'fringe benefits,' "hiring,’
"pronotion,' 'conpensation' and ‘tenure[,]' . . . [t]lhe term
"conditions of enpl oynent' S generally connotes pay,

benefits and other matters which directly affect the interests

of enpl oyees." Dep't of Enploynent Relations v. Bldg. Trades

27



No. 2007AP1160

Negotiating Comm 2003 W App 178, 927, 266 Ws. 2d 512, 669

N.W2d 499 (citing Ws. Stat. § 111.32(9)(a); Ws. Stat.
§ 111.375(1); Ws. Stat. 8§ 111.84(1)(c) and (e); 8§ 111.93(2) and
(3))-

46 The court of appeals also addressed the neaning of

"conditions of enploynent” in WMadison Teachers, Inc. v. WERC,

218 Ws. 2d 75, 580 N.w2d 375 (C. App. 1998). There, the
parties agreed that "conditions of enploynent” for a teacher in
a classroom environment included "matters such as the quality
and safety of the work environnment, the work load for the tine
allotted, the stressful ness of assignnments, and the potenti al
for disciplinary problens with students." Id. at 89; see also

Bl ackhawk Teachers' Federation Local 2308 v. WERC, 109 Ws. 2d

415, 442, 326 N.W2d 247 (C. App. 1982) (concluding that the
possibility of discipline or censorship is related to a
teacher's working conditions).

147 In light of Madi son Teachers, WSEU argues that Article

2/4/ 4" s prohibition on the disclosure of nanmes is a "condition
of enploynment," superseding the Public Records Law s disclosure
requi renent as set forth in Ws. Stat. 8§ 19.35(1)(a), because it
relates to the "safety of the work environnent." Madi son
Teachers, 218 Ws. 2d at 89. WSEU contends that Dbecause
di scl osure of the WSEU-represented enployees' nanes has the
potential to subject sonme of the enployees, such as those
working for the Departnent of Corrections, to retaliation or
harassnment from individuals wth whom they interact, Article
2/ 4/ 4" s prohibition relates to conditions of enploynent.
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48 In response, the newspapers contend that the question
is not whether Article 2/4/4 of the collective bargaining
agreenent relates to "conditions of enploynent." Rat her, the
question is whether the "other applicable statutes,” which are
purportedly superseded by the provisions of a collective
bar gai ni ng agreenent, relate to "conditions of enploynent." W
agree that this is a nore reasonable interpretation of Ws.
Stat. § 111.93(3) when the statute is read as a whole and the
term "conditions of enploynent” is not taken out of context.
Kalal, 271 Ws. 2d 633, 946 (concluding that the context in
which statutory terns are used is inportant to ascertaining
statutory neaning).

149 Read as a whole, Ws. Stat. 8§ 111.93(3) instructs that
"the provisions of [the collective bargaining] agreenent shall
supersede the provisions of civil service and other applicable
statutes . . . related to wages, fringe benefits, hours, and
condi tions of enploynent whether or not the matters contained in
those statutes, rules, and policies are set forth in the
collective bargaining agreenent."” 8§ 111.93(3). Section
111.93(3) plainly states that it is the statutory provision that
is being superseded by the collective bargai ni ng agreenent that
must relate to "conditions of enploynent."” The Public Records
Law s disclosure requirement, Ws. Stat. 8§ 19.35(1)(a), however
relates to informng the public about the affairs of governnent
through the provision of public records. See Ws. Stat.
§ 19. 31. That is, 8 19.35(1)(a) does not relate to conditions
of enploynent as that termis used in 8 111.93(3).
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50 Under the Bldg. Trades definition of "conditions of

enpl oynent,"” Ws. Stat. 8§ 19.35(1)(a) is not anpbng the statutes

that relate to "'wages,' ‘'rates of pay,' ‘'hours,’ 'fringe
benefits," 'hiring,' 'pronotion,' 'conpensation' and 'tenure.'"
Bl dg. Trades, 266 Ws. 2d 512, f27. I nstead, 8§ 19.35(1)(a) of

the Public Records Law relates nore generally to the public's
right to disclosure of public records. See Ws. Stat. § 19.31.
Accordingly, we conclude that 8§ 19.35(1)(a) is not anong the
"other applicable statutes" within the purview of Ws. Stat.
§ 111.93(3).

51 In addition to the other argunents addressed above,
the newspapers contend that the policy of pronoting the public
interest is served by their interpretations of both the Public
Records Law and statutory coll ective bargaining procedures. The
newspapers begin with Ws. Stat. 8§ 111.80(1), which relates to

col | ective bargaining procedures and provides:

The public policy of the state as to |abor relations
and collective bargaining in state enploynent
recogni zes that there are 3 major interests involved
that of the public, that of the enployee and that of
the enployer. These 3 interests are to a considerable
extent interrelated. It is the policy of this state
to protect and pronote each of these interests wth
due regard to the situation and to the rights of the
ot hers.

The newspapers contend that 8 111.80(1) requires that the "major
interest” of the public nust be considered, in addition to the
interests of the enployees and enployers who are parties to the
col l ective bargaining agreenent. Although it is true that

Article 2/4/4 of the collective bargaining agreenent prohibits
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di scl osure of enployees' nanes to the press, not the public,
"[1]f we are to have an informed public, the nedia nust serve as
the eyes and ears of that public. . . . [I]f the nedia is
denied access to the affairs of governnent, the public for al

practical purposes is denied access as well." State ex rel.

Newspapers, Inc. v. Showers, 135 Ws. 2d 77, 81, 398 N.W2d 154

(1987). Accordingly, Article 2/4/4"s prohibition on disclosure
to the press is effectively a prohibition on disclosure to the
public, and therefore affects a "major interest” of the public.
52 Under the Public Records Law itself, the public has a
very strong interest in becomng an inforned el ectorate through
the disclosure of public records. Ws. Stat. § 19.31. Section

19.31 states the foll ow ng:

In recognition of the fact that a representative
government is dependent upon an inforned electorate,
it is declared to be the public policy of this state
that all persons are entitled to the greatest possible
information regarding the affairs of governnment and
the official acts of those officers and enpl oyees who
represent them Further, providing persons with such
information is declared to be an essential function of
a representative government and an integral part of
the routine duties of officers and enployees whose
responsibility it is to provide such information. To
that end, [the Public Records Law] shall be construed
in every instance with a presunption of conplete
public access, consi st ent with the conduct of
governnment al busi ness. The denial of public access
generally is contrary to the public interest, and only
in an exceptional case may access be deni ed.

§ 19. 31. W have recognized this provision as "one of the
strongest declarations of policy to be found in the Wsconsin

Statutes,” Zellner v. Cedarburg School D strict, 2007 W 53,
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149, 300 Ws. 2d 290, 731 N.W2d 240 (citing Minroe v. Braatz

201 Ws. 2d 442, 549 N.W2d 451 (Ct. App. 1996)).

153 In light of these express statutory policies, we
cannot accept WSEU s argunent that parties may, through the
col | ective bargaining process, contract away the public's rights
under Ws. Stat. 8§ 19.35(1)(a). To hold otherwise would be
contrary to the public interest, and would have the potential to
eviscerate the Public Records Law through private agreenents.
Accordingly, under Ws. Stat. 8 111.93(3)'s plain |anguage, and
the express policies of the Public Records Law and statutory
collective bargaining procedures, 8 111.93(3) does not cause
Article 2/4/4 of the <collective bargaining agreenent to
supersede 8§ 19.35(1)(a). Therefore, the Public Records Law s
presunption of access to these records applies.

D. The Bal anci ng Test

154 We have concluded that Article 2/4/4 is not an
exception to the Public Records Law because its provisions are
not "otherw se provided by law' within the nmeaning of Ws. Stat.
8§ 19.35(1)(a) and because Ws. Stat. 8§ 111.93(3) does not cause
Article 2/4/4 to supersede 8 19.35(1)(a). Accordingly, the
bal ancing test nust be applied to determ ne whether disclosure
of the WBEU-represented enployees' nanes can be precl uded. See

Li nzneyer v. D.J. Forcey, 2002 W 84, 911, 254 Ws. 2d 306, 646

N.W2d 811 (citing Ws. Newspr ess, 199 Ws. 2d at 776)

(concluding that in "the absence of a statutory or comon |aw

exception, the presunption favoring release can [] be overcone
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[only] when there is a public policy interest in keeping the
records confidential").

155 The balancing test involves balancing the public
interest in disclosure against the public interest in non-

di scl osure. Ws. Newspress, 199 Ws. 2d at 786-88. This test

should be applied when the record custodian has refused to
produce the record, in order to evaluate the nerits of the
custodi an's decision. |d.

156 When courts balance the public interest in disclosure
against the public interest in non-disclosure, generally there
will be no "blanket exceptions from rel ease.” Li nzneyer, 254

Ws. 2d 306, 910 (citing Wznicki v. Erickson, 202 Ws. 2d 178,

183, 549 N.W2d 699 (1996)). Accordingly, the balancing test
must be applied with respect to each individual record. Ws.
Newspress, 199 Ws. 2d at 780 (concluding that "the bal ancing
test nust be applied 'on a case-by-case basis' . . . in order to
determne whether a particular record should be released.™

(quoting Law Ofices of WIlliam AL Pangnan & Assoc. v. Stigler,

161 Ws. 2d 828, 840, 468 N.W2d 784 (Ct. App. 1991))); Henpel
v. Cty of Baraboo, 2005 W 120, 4962, 284 Ws. 2d 162, 699

N. W2d 551 (concluding that the bal ancing test does not create a
"bl anket rule excepting the disclosure of any . . . personnel
records[;] . . . [e]lach request wll lead to a fact-intensive

inquiry"); State ex rel. Youmans v. Omens, 28 Ws. 2d 672, 682,

137 N.W2d 470 (1965) (concluding that the determ nation of when

"harm to the public interest would justify refusal to permt
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i nspection . . . is . . . best . . . left to case-by-case
decision[s]").

157 Here, it appears that the circuit court applied the
bal ancing test to the WSEU nenbers as a group because that is
the manner in which WSEU presented the issue to the circuit

court. For exanple, the circuit court rel ated:

Many of the enployees represented by WSEU whose nanes
were not disclosed are enployed by the Departnent of

Corrections and supervi se i nmat es or crim nal
def endant s on probati on, parol e or ext ended
super vi si on. Those enployees are concerned about

retaliation or harassnent at the hands of these
of fenders who bear aninosity toward the DOC enpl oyee

For these reasons, WBEU s counsel wites, "Many Agents
take extraordinary neasures to prevent offenders they
supervise to know their correct nanes and hone
addr esses or any ot her i dentifying
i nformation."

| am confused by WBEU s argunment. WBEU says that
many DOC agents take extraordinary neasures to keep

their correct nanes from offenders. | see two
possibilities. A given offender either knows her
agent by the correct nanme or the offender knows the
agent by sone other nane. Di sclosure of the
enpl oyees' nanes in this case changes nothing for the
first offender. | fail to see how disclosure to the

second offender creates any danger, since the second
of fender only knows the agent by sone ot her nane.

158 We do acknowl edge that the circuit court may have
considered each record request individually, but that is not
apparent fromits witten decision. It nmay be that the circuit
court's analysis was primarily guided by the parties' briefs for
and agai nst t he Cross-notions for sunmary j udgment .
Alternatively, it may be that the factual record before the

circuit court was not sufficiently developed with respect to
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each individual record request, such that it was not feasible
for the circuit court to apply the bal ancing test individually.
159 Nevertheless, to the extent the circuit court applied
the balancing test to WSEU nenbers in the manner WSEU request ed,
we affirm that application. W note that there is a strong,
| egi sl atively-created presunption in favor of di scl osure.
Henpel , 284 Ws. 2d 162, 128. Al t hough WBEU argues that there
is no public interest served by disclosure of these records, we

reject this argunent, noting that

[t]he public records law reflects a |legislative

determ nati on t hat t he public i nt erest favors
i nspection of public records. . . . The law was
intended to be a neans by which citizens could nore
effectively noni t or t he activities of
government. . . . There can thus never be occasion

for finding "no public interest” in disclosure of such
docunents; the interest is legislatively presuned.

M | waukee Journal v. Call, 153 Ws. 2d 313, 321, 450 N.W2d 515

(Ct. App. 1989) (citing Hathaway v. Joint Sch. Dist. No. 1, 116

Ws. 2d 388, 397, 342 N.W2d 682 (1984); Newspapers, Inc. v.

Breier, 89 Ws. 2d 417, 438, 279 N.W2d 179 (1979); M chael J.

Fitzgerald, Public Access to Law Enforcenent Records in

Wsconsin, 68 Marg. L. Rev. 705, 714 (1985)). That is, our
determ nati on does not hinge on whether there is sone interest
sufficient to justify disclosure. The | egislature has already
answered that question. Id. Instead, the inquiry is "whether
the strong presunption favoring access and disclosure 1is
overconme by sonme even stronger public policy favoring limted

access or nondi sclosure.” Henpel, 284 Ws. 2d 162, 9128 (citing
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Li nzneyer, 254 Ws. 2d 306, 911; Wznicki, 202 Ws. 2d at 192-
93).

160 Here, WBEU s argunents in this respect relate
primarily to enployees of the Departnent of Corrections, parole
agents and DNR wardens. Specifically, WSEU argues that the
release of these enployees' nanmes wll |ead to potential
enbarrassnment, as well as endangering these enployees by making
it possible for individuals with whom they have interacted in
the past to track them down and cause them harm According to
WBEU, these concerns present policies sufficient to overcone the
strong presunption in favor of disclosure of these records.

161 W reject WSEU s argunents for several reasons.
First, these nanes are already publicly available in a 269-page
al phabetical directory, so it is difficult to contenplate how
release of the nanes here wll actually change anything.?'®
Accordingly, the fact that the nanmes are already publicly
avai |l abl e weakens any argunent WSEU sets forth that disclosure
here will detrinentally affect the enployees to an extent that
the publicly avail able directories have not already.

162 Second, we have held in the past that the potential
for enbarrassnment is not a basis for precluding disclosure.
Zellner, 300 Ws. 2d 290, 950 ("[TJhe public interest in
protecting individuals' privacy and reputation arises from the

public effects of the failure to honor the individual's privacy

18 W acknow edge that WSEU is currently pushing to have
these directories renoved from public availability, but that is
not the current situation with respect to these nanes.
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i nterests, and not t he i ndi vidual's concern about
enbarrassnment." (quoting Linznmeyer, 254 Ws. 2d 306, 131)).

163 Finally, we note that the safety concerns set forth by
WBEU with respect to correctional enployees, parole agents and

DNR wardens in general, when exanined as a group, are not

concerns different from those faced by other groups of enployees
of the State of Wsconsin. Nearly all public officials, due to
their profiles as agents of the State, have the potential to
incur the wath of disgruntled nenbers of the public, and may be
expected to face heightened public scrutiny; that is sinply the

nature of public enploynment. Ws. Newspress, 199 Ws. 2d at 787

(citing State ex rel. Bilder v. Township of Delavan, 112 Ws. 2d

539, 557, 334 N.W2d 252 (1983); Ws. State Journal v. Univ. of

Ws.-Platteville, 160 Ws. 2d 31, 41, 465 N.W2d 266 (Ct. App

1990)) ("[A] promnent public official, or an official in a
position of authority, should have a |ower expectation of
privacy regarding his or her enploynent records."); see also
Zellner, 300 Ws. 2d 290, 53 ("The public [] has an interest in
knowing how the governnent handles disciplinary actions of
public enployees. . . . "Al officers and enployees of
governnment are, ultimately, responsible to the citizens, and
those citizens have a right to hold their enployees accountable
for the job they do.'" (quoting Linzneyer, 254 Ws. 2d 306,
128)) .

164 We note that this public need for heightened scrutiny
of public officials as a result of public enploynent has been
expressly recognized with respect to police officers, who, as a

37



No. 2007AP1160

group, share many of the sane safety concerns advanced here by

WBEU on behal f of correctional officers, parole agents and DNR

wardens, vyet their records are still generally subject to
di scl osure under the Public Records Law. See State ex rel.
Journal /Sentinel, Inc. v. Arreola, 207 Ws. 2d 496, 515, 558

N.W2d 670 (C. App. 1996) (citing Ws. Newspress, 199 Ws. 2d

at 788, Ws. State Journal, 160 Ws. 2d at 41) ("Wen

i ndi vi dual s accept positions as police of ficers, t hey

necessarily relinquish <certain privacy rights and nust be

subject to public scrutiny. . . . As a result of their public
enpl oynent , police officers have a |ower expectation of
privacy.").

165 As a result, accepting WSEU s safety-based argunents
as exenpting the entire group of WSEU s nenbers here casts too

broad a net, given the presunption of access to public records
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set out in Ws. Stat. § 19.31.° See Kroeplin v. DNR 2006 W

App 227, 9143, 297 Ws. 2d 254, 725 N.W2d 286 (rejecting the
proffered reason for denying access to public records because it
was not a reason "specific to the particular docunents in th[e]
case" and instead appeared to "apply generally to all
di sciplinary records").

66 Accordingly, we reject WSEU s argunents when applied
to the WBEU nenbers as a group and conclude that the public
policy favoring disclosure is not overcone here by a nore
conpelling public policy favoring non-discl osure. We therefore

affirm the circuit court's application of the balancing test

W do not inply that the safety concerns of record
subjects are always, or even often, inadequate to preclude
di scl osure, just that the safety concerns advanced here by WSEU
are insufficiently particularized to preclude disclosure under
the balancing test in this instance. To the contrary, safety
concerns inplicated by the disclosure of public records have
been expressly recognized by the legislature as a basis for
precluding disclosure in certain instances. Specifically, Ws.
St at . § 19.35(1)(am notes that, in situations where an
i ndividual record requester is seeking "personally identifiable
information" pertaining to hinself or herself (i.e., the record
requester is also the record subject), the records sought wll
not be subject to disclosure if their disclosure would
"[e] ndanger an individual's life or safety.” 8§ 19.35(1)(am2.b
Fur t her nor e, wher e di scl osure of records relating to
correctional officers and enpl oyees of certain other facilities
woul d endanger those enployees' safety, disclosure of those
records IS precl uded. 8§ 19.35(1)(am 2. c. Al t hough
8 19.35(1)(am does not apply here because the records sought
are being sought not by the record subjects, but by third party
newspapers, those statutory provisions may be considered as part
of the balancing test applied to the records of individual
record subjects.
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concl udi ng that when these records are reviewed as a group, they
shoul d be rel eased.

167 As we noted above, it does not appear that the circuit
court applied the balancing test individually to each enpl oyee's
record. Accordingly, we do not opine on what the result would
be if individual WSEU nenbers intervene on renmand and request
the circuit court to examne the circunstances attendant to the
rel ease of individual nanes.

1. CONCLUSI ON

168 We conclude that courts have jurisdiction to review
whet her the legislature's ratification of a collective
bar gai ni ng agreenment wunder Ws. Stat. 8§ 111.92(1)(a), w thout
introducing a conpanion bill to specifically anmend the Public
Records Law, is sufficient to effect a change in that |aw e
so conclude because courts have jurisdiction to determne the
meani ng of statutes, here 8 111.92(1)(a), and of constitutional
provi sions, here Article 1V, Section 17(2) of the Wsconsin
Consti tution. W also conclude that ratification of the
coll ective bargaining agreenment was insufficient to anend the
Public Records Law because Article 2/4/4 of the collective
bargaining agreenment was not "introduce[d] in a bill or
conpanion bills" within the neaning of § 111.92(1)(a), as that
meaning is driven by the requirenents of Article IV, Section
17(2) of the Wsconsin Constitution. Accordi ngly, t he
ratification of the collective bargaining agreenent did not
create an exception to the Public Records Law. Additionally, we
conclude that Ws. Stat. 8 111.93(3) does not support WSEU s
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assertion that Article 2/4/4 supersedes the Public Records Law s
di scl osure requirenment, Ws. Stat. 8§ 19.35(1)(a).

169 Finally, we affirmthe circuit court's application of
the balancing test, which it appears the circuit court applied
to the WSEU nenbers as a group because that is how the issue was
argued to the circuit court. However, we do not decide what our
conclusion would be if, on remand, individual record subjects
intervene and request the circuit court to apply the bal ancing
test to them individually.

By the Court.—Fhe decision of the circuit court is affirned

and the cause remanded to the circuit court.
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170 ANN WALSH BRADLEY, J. (concurring). I wite
separately to concur with the mandate of the majority. | reach
t he sane conclusion but rest on a different anal ysis.

171 Before delving into the question of whether the
collective bargaining agreenment is a law, it is necessary to
address a threshold question: whether Ws. Stat. § 111.92(1)(a)
sets forth a rule of | egi sl ative proceedings. | f
§ 111.92(1)(a) is a rule of Ilegislative proceeding then the
doctrines of separation of powers and comty prevent the court
fromintervening to enforce the statute. If it is not a rule of
proceedi ng, then we are free to interpret and apply the statute.

172 1 agree with the dissent that this is a close case,
and that "there is no sinple way of distinguishing in close
cases between a rule of legislative proceeding and a rule
relating to non-procedural matters.” See dissent, 9100. The
di ssent therefore weighs the interests invol ved.

173 1t acknow edges that several significant factors weigh

in favor of concluding that this is not a rule of legislative

proceeding: "fairness requires notice"; "the public policy
enbodied in Ws. Stat. 8§ 111.92(1)(a) . . . is best served when
the bill pinpoints the parts of a collective bargaining
agreenent that nodify existing law'; and "transparency in

government [is] a domnant public policy in this state.”
Di ssent, 17101-103.
74 Neverthel ess, the dissent also observes that several

ot her factors provide a counter-bal ance. Utimtely, it
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concludes that the balance tips in favor of the «court's
restraint. Dissent, 107.

175 1 see the balance differently. In a close case, |
conclude that the weighty public policies of notice and
transparency in governnent tip the scale. | would therefore
determne that Ws. Stat. § 111.92(1)(a) is not a rule of
| egi sl ative proceeding, and the court nay intervene to exan ne
whet her its conditions were net.

76 1 turn then to the statute to determ ne whether the
coll ective bargaining agreenment was properly ratified. Ws.

Stat. 8§ 111.92(1)(a) provides in part:

If the [joint commttee on enploynent relations]

approves the tentative agreenent, it shall introduce
in a bill or companion bills, . . . that portion of
the tentative agreenent which requires |legislative
action for inplenmentation, such as . . . any proposed

amendnents, deletions or additions to existing | aw

The portion of the collective bargaining agreenment that provides
that the State will not release enployee information to the
press creates an anendnent to the open records |aw Thus, |
nmust determ ne whether the legislature followed the dictates of
Ws. Stat. 8§ 111.92(1)(a) when it ratified the agreenent.

9177 1 determine that it did not. Nothing in 2003 Ws. Act
319 explicitly sets forth any portion of the tentative agreenent
at all. Certainly, nothing in the text of the Act sets forth an
anendnent to the public records statute requiring |egislative
action. | thus determine that the directives in Ws. Stat.
§ 111.92(1)(a) were not nmet to the extent that 2003 Ws. Act 319

attenpted to provide an anendnent to the public records |aw
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Like the majority, | ultimtely conclude that because Ws. Stat.
§ 111.92(1)(a) was not satisfied, the records are to be
rel eased.

178 Accordingly, | respectfully concur.
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179 SH RLEY S ABRAHANMSON, C.J. (dissenting). The
newspapers (the M Iwaukee Journal Sentinel and the Lakeland
Times) argue that this court should interpret and apply Ws.
Stat. 8§ 111.92(1)(a) to determ ne whether l|egislation ratifying
a collective bargaining agreenent conplies with 8 111.92(1)(a).
The newspapers' argunent requires this court to determne
whether Ws. Stat. § 111.92(1)(a) sets forth a rule of
| egi sl ative proceeding, that is, a rule establishing procedural
requirenents falling within Article 1V, Section 8 of the
W sconsin Constitution. Article 1V, 8 8 provides that "[e]ach
house may determne the rules of its own proceedings.”

180 If Ws. Stat. 8§ 111.92(1)(a) is a rule of proceeding
under the Wsconsin Constitution, the doctrine of separation of
powers and the principle of comty apply, and the courts wll
not enforce 8§ 111.92(1)(a): "If the legislature fails to follow
sel f-adopted procedural rules in enacting |legislation, and such
rules are not nmandated by the constitution, courts wll not

intervene to declare the legislation invalid."?!

! State ex rel. La Follette v. Stitt, 114 Ws. 2d 358, 365,
338 N.W2d 684 (1983).

See also 1 Norman J. Singer Statutes and Statutory
Construction 8 7.4, at 609-11 (6th ed. 2002) ("The decisions are
nearly wunaninous in holding that an act cannot be declared
invalid for failure of a house to observe its own
rules. . . . The legislature by statute or joint resolution
cannot bind or restrict itself or its successors to the
procedure to be followed in the passage of legislation.");
Charles Luce, Judicial Regulation of Legislative Procedure in
Wsconsin, 1941 Ws. L. Rev. 439, 453-54 ("The court wll not
inval idate an act because it appears that the respective houses
of the legislature have not conplied with their own rules in
passing it.").
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181 If Ws. Stat. 8§ 111.92(1)(a) is not a rule of
proceedi ng under the Wsconsin Constitution, the court wll
interpret and apply 8 111.92(1)(a) to the fact situation
pr esent ed.

82 The nmmjority opinion concludes that Ws. St at .
§ 111.92(1)(a) was not satisfied in the present case and that
the records nust be rel eased. See mgjority op., 9137-41. I
reach a different conclusion. | conclude that § 111.92(1)(a)
sets forth a rule of proceeding under the Wsconsin Constitution
and courts should not intervene to enforce 8§ 111.92(1)(a).

183 Wsconsin Stat. 8 111.92(1)(a) provides in relevant
part that iif the Joint Commttee on Enploynent Relations
approves a tentative agreenment between the State and a | abor
organi zation, the Commttee "shall introduce in a bill or
conpanion bills . . . that portion of the tentative agreenent
which requires legislative action for inplenentation, such
as . . . any proposed anendnents, deletions or additions to
existing law" This requirenment about the content of a bill
relating to a collective bargai ning agreenent is not nandated by
t he constitution.

184 The Joint Conmittee on Enploynent Relations did

introduce a bill relating to the collective bargaining agreenent
at issue in the present case. The bill becane |aw as 2003 Act
3109. The Act ratified the tentative collective bargaining

agreenent, providing as follows in pertinent part:

The legislature ratifies the tentative agreenent

negotiated for the 2003-05 biennium between the state

of W sconsi n, the office of state enpl oynent

rel ations, and t he W sconsin State Enpl oyees
2
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Union . . . . The director of the office of state
enpl oynment relations shall file an official copy of
the agreenent, certified by the cochairpersons of the
joint conmttee on enploynment relations, wth the
secretary of state.

185 The newspapers contend that the Act is invalid as a
violation of Ws. Stat. § 111.92(1)(a) to the extent the Act
attenpts to ratify the portion of the collective bargaining
agreenent that anends the public records |aw The Act, they
argue, does not explicitly set forth that portion of the
agreenent that requires |legislative action.

186 As is obvious fromthe text of the Act, nothing in the
Act explicitly sets forth any portion of the tentative
collective bargaining agreenent at all, let alone any portion
that requires |legislative action. The Act does not refer to any
statute; it does not refer to the public records statute; and it
does not explicitly exenpt information about state enployee
records from press access. The Act nerely refers to and
ratifies the collective bargaining agreenent as a whole and
requires that the agreenent be filed with the Secretary of
State.

187 | answer the issue presented, guided by these three
| egal principles:

(1) Courts have the authority to review |legislative acts to
determ ne whether they conflict wth the United States or
W sconsin constitution.

(2) Courts have the authority to interpret statutes and

apply themto the facts presented.
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(3) "[T]he legislature's adherence to rules or statutes
prescribing legislative procedure is a nmatter entirely wthin
| egislative control and discretion, not subject to judicial
review unless the legislative procedure is nmandated by the
constitution."? If the legislature fails to follow self-inposed
procedural rules, including a procedural rule in the form of a
statute, the legislature is viewed as acconplishing "an inplied
ad hoc repeal of such rules."?

188 Because the first and third legal principles above

relate to the Wsconsin constitution, | set forth the three

rel evant W sconsin constitutional provisions.

2 State ex rel. La Follette v. Stitt, 114 Ws. 2d 358, 365,
338 N.wW2d 684 (1983) (holding that 1983 Wsconsin Act 3 is
valid although the enactnent procedure may have violated Ws.
Stat. § 13.49).

W sconsin has long followed this rule. See MDonald v.
State, 80 Ws. 407, 412, 50 N.W 185 (1891) ("We think no court
has ever declared an act of the legislature void for non-
conpliance with the rules of procedure made by itself, or the
respective branches thereof, and which it or they may change or
suspend at will."); State ex rel. Hunsicker v. Board of Regents,
209 Ws. 83, 86, 244 N W 618 (1932) ("It is a well settled
principle of law that a statute will not be held void because
the legislature did not follow its own rules in the passage of
the act. This is on the theory that the legislature has the
power to change its rules at any tinme." (citations omtted))
Qutagam e County v. Smth, 38 Ws. 2d 24, 39, 155 N.W2d 639
(1968) ("This court is wthout authority to interneddle in
matters of legislative concern. It is a well settled principle
of Wsconsin constitutional law that one branch of the
government has no authority to conpel a co-ordinate branch to
perform functions of judgnment and discretion that are lawfully
del egated to it by the constitution.™).

S Stitt, 114 Ws. 2d at 365.

4
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* No law shall be enacted except by bill. Ws.
Const. art. 1V, 8§ 17(2).

* No law shall be in force until published. Ws.
Const. art. 1V, 8§ 17(2).

e Each house may determne the rules of its own
proceedings. Ws. Const. art. IV, § 8.4

189 2003 Act 319 satisfies the first two constitutional
provisions; it does not run afoul of Article 1V, Section 17(2).
It was enacted by a bill, nanely 2003 Senate Bill 565. It was
publ i shed on May 28, 2004.

90 Nothing in the Wsconsin Constitution requires that a
bill ratifying a collective bargaining agreenent contain
| anguage other than the |anguage required to be in all acts
under Article 1V, Section 17(1).° Nor does anything in the

Wsconsin Constitution forbid the legislature from enacting a

“ For a discussion of the ten Wsconsin Constitution
provisions relating to the procedure the legislature is to
observe in enacting a statute, see Charles Luce, Judicial
Regul ation of Legislative Procedure in Wsconsin, 1941 Ws. L.
Rev. 439.

°® Article 1V, Section 17(1) of the Wsconsin Constitution
i nposes the requirenent that "[t]he style of all laws of the
state shall be 'The people of the state of Wsconsin,
represented in senate and assenbly, do enacted as follows:".
Thi s | anguage appears in 2003 Wsconsin Act 319.

5
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law referring to an extrinsic document.® | nsof ar as
§ 111.92(1)(a) sets forth requirenents about the content of a
bill ratifying a collective bargaining agreenent, it inposes a
statutory Ilimtation wupon a legislative act ratifying a
collective bargaining agreenment that is not set forth in the
W sconsin Constitution.

91 | now turn to the third Wsconsin constitutional
provision relating to the right of each house to determne the

rules of its own proceedings. A court decides whether Ws.

® In State v. Wakeen, 263 Ws. 401, 57 N.W2d 364 (1953),
for exanple, the <court reviewed a statute regulating the
di stribution of "drugs" and defining the word "drug" in relevant
part as "[a]rticles recognized in the official United States
Phar macopoei a, official Honeopathic Pharnmacopoeia of the United
States, or official National Formulary, or any supplenment to any
of them intended for use in the diagnosis, cure, mtigation,
treatnent, or prevention of disease in man or other animals.”
Wakeen, 263 Ws. at 404 (quoting Ws. Stat. § 151.06). Wakeen
contended that the statute represented "an unlawful delegation
of legislative authority to the private organizations |ocated
outside of the state which conpile the publications referred to
[in the statute],"” particularly insofar as the statute defined
"drugs" to include "articles listed in future suppl enments"—+that
is, docunents not yet in existence—to the publications |isted

in the statute. Wakeen, 263 Ws. at 406-07. The court
concluded that the statute did not represent a delegation of
| egislative authority and was constitutionally valid. See

Wakeen, 263 Ws. at 411-12.

In Walgreen Co. v. Gty of Mudison, 2008 W 80, 920, 311
Ws. 2d 158, 752 N.W2d 687, this court interpreted and applied
Ws. Stat. 8 70.32(1), providing in part that "[r]eal property
shall be valued by [a property] assessor in the manner specified
in the Wsconsin property assessnment nanual provided under
s. 73.03(2a) . . . ." The property assessnment manual is a
docunent that the Departnment of Revenue prepares, anmends from
time to time, and publishes in electronic form and on the
Internet. Ws. Stat. 8§ 73.03(2a). It does not appear that the
text of the property assessnment nanual may be found in any
| egi slative act.
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Stat. 8§ 111.92(1)(a) is a "rule of proceeding" under Article 1V,
Section 8 of the Wsconsin Constitution.’” The court has used the
phrase "rules of its own proceedi ngs" under Article 1V, Section
8 interchangeably with the phrases "rules governing how [the
n8

| egi sl ature] operates” and "the legislature's procedural rules.

192 Neither the parties nor the amci curiae furnish a

good definition or description of what is neant by the
constitutional phrase "a rule of its own proceedings.” Thi s
omssion is not surprising. Courts and Ilitigants have

difficulty in some instances in distinguishing between a rule of
proceeding and a rule governing a substantive matter. There is
no magi ¢ line always easily discernible between procedural rules
and rul es governing non-procedural matters.

193 The newspapers argue that the |anguage at issue in
Ws. Stat. 8§ 111.92(1)(a) relates to content, not procedure. I
agree that the statutory l|language requiring the Joint Conmittee
on Enploynent Relations to "introduce in a bill . . . that
portion of the tentative agreement which requires |legislative
action for inplenentation” governs the content of a bill: the
statute clearly provides that a bill nmust contain that portion
of the tentative agreement that requires |egislative action,
such as an anendnent to existing |aw.

194 Section 111.92(1)(a) does not, however, specify in

what way a bill nust set forth that portion of the tentative

’ Custodian of Records v. Wsconsin, 2004 W 65, 929, 272
Ws. 2d 208, 680 N.W2d 792.

81d., 1128-209.
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agr eenent t hat requires | egi sl ative action. Section
111.92(1)(a) is silent on the method of including that portion
of the tentative agreenent in a bill.

195 The court of appeals in Board of Regents v. Wsconsin

Per sonnel Comm ssion, 103 Ws. 2d 545, 309 N.wW2d 366 (Ct. App.

1981), repeatedly refers to Ws. Stat. § 111.92(1)(a)°® as setting
forth a rule of legislative procedure, a nethod for |egislative
approval of a collective bargaining agreenent.® Neverthel ess,

the Board of Regents court of appeals treated Ws. Stat.

§ 111.92's pr ocedur al requirenents as bi ndi ng on t he
| egi sl ature. The court of appeals stated that if the

| egislature intends to change a law by ratifying a collective

® At the time the court of appeals decided the Board of
Regents case, W s. Stat. 8§ 111.92(1)(a) was nunbered as
§ 111.92(1).

10 The Board of Regents court of appeals stated that in
8§ 111.92(1), "[t]he legislature has chosen a nethod for approval

of a collective bargaining agreenent that assures it wll be
informed of intended changes in existing law, wth the
consequent opportunity to consider the nerits of the changes in
conjunction wth its approval of the agreenent. . . . The
procedure avoids unfavored inplied repeals or anendnents,
assures that specific legislative acts wll control general
acts, and also assures statutory harnony." Board of Regents,

103 Ws. 2d at 558.

In Board of Regents the legislature had ratified a

col l ective bar gai ni ng agr eenent granting t he Per sonne
Comm ssion discretionary authority to review the discharge of
probati onary enpl oyees. This provision in the «collective

bargai ning agreenment conflicted with statutory provisions in
Chapter 230 providing that a probationary enployee had no right
to appeal a discharge. The Joint Committee on Enploynent
Rel ations had not introduced a bill containing that portion of
the collective bargaining agreenent that would anend or add to
existing law by granting the Personnel Comm ssion discretionary
authority to review the discharge of probationary enpl oyees.

8
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bargai ning agreenent, it nust "conply with its own Ilimting

approval procedure to effect this change. "

196 The Board of Regents decision is, however, not hel pful

in deciding the present case. The parties' briefs in Board of
Regents did not address the applicability of Ws. Stat.
§ 111.92(1)(a).* No party argued that if Ws. Stat.
§ 111.92(1)(a) constitutes a rule of legislative procedure, the
statute is not binding on the legislature and wll not be
enforced by the courts. Nor did the court of appeals raise this
i ssue sua sponte. The court of appeals showed no awareness of
the potential conflict between its analysis and prior case |aw
holding that the courts do not enforce |egislative conpliance
with sel f-adopted rul es of |egislative procedure.®®

197 1t seens to me that the precise language to be
inserted in the Act to satisfy the content requirenent of
§ 111.92(1)(a) may be viewed as a rule of |egislative proceeding
for the legislature to determ ne. Wy shouldn't the |egislature
(rather than a court) be able to decide whether exact |anguage
fromthe agreement nust be reproduced in the bill? O whether a
reference to the article and section of the agreement is

sufficient? O whether a brief description of the portion of

1 Board of Regents, 103 Ws. 2d at 556. See also id. at
557- 58.

12 See Board of Regents, 103 Ws. 2d at 555 n.7.

13 To the extent that the Board of Regents decision may be
viewed as inplying that a court will invalidate |egislation when
the legislature has violated a procedural statutory provision,
this inplication nust be di savowed.

9
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the agreenent at issue is adequate? Cannot the |egislature
(rather than a court) also determne as a nmatter of procedure
whether the statutory law to be nodified by a collective
bar gai ni ng agreenent nust be set forth in full (or described or
identified by statutory nunber) in the bill? Wiy can't the
| egislature (rather than a court) determne that a reference to
and incorporation of the entire collective bargaining agreenent
is sufficient to satisfy the content requi r enent under
§ 111.92(1)(a)?

198 Anyone reading the collective bargaining agreenent in
the present case would know that the agreenment adopts an
exception to the public records statute. Article 2/4/4 of the
agreenent ratified under 2003 Act 319 explicitly provides that
"[n]otwi thstanding the provisions of § 19.31-19.36 [the public
records statute] . . . the Enployer wll not release any
information relating to the names, addresses . . . of enployees
covered by this Agreenent."”

199 Although it nmay be argued that it is for the court to
interpret Ws. Stat. 8§ 111.92(1)(a) and to hold the legislature
to the court's interpretation of the precise |anguage needed to
satisfy the content requirement of 8§ 111.92(1)(a), there is also
a good argunent that in so interpreting and applying the statute
the court would encroach upon the Ilegislature's right to
determine the rules of its own proceedings. Arguably, how the
| egi sl ature nust satisfy the content requirenment of Ws. Stat.

8§ 111.92(1)(a) and how the legislature nust make clear its

10
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intent to ratify provisions in a collective bargaining agreenent
that nodify existing |aw are questions of |egislative procedure.

1100 I acknowl edge that there is no sinple way of
distinguishing in close cases between a rule of |legislative
proceeding and a rule relating to non-procedural natters under
the Wsconsin constitution, and the instant case is a close
case. \Wen a legislative act does not violate a constitutiona
provision and there is a reasonable doubt about whether an
applicable statute presents a rule of |egislative proceeding, |
must wei gh the various interests involved.

1101 As a nenber of the judicial branch, I am accustoned to
the concept that the words of a statute should be followed and
to the concept that fairness requires notice. | would also be
nore confortable if the legislature spelled out exactly what
statutes it intends to nodify when ratifying a collective
bargai ning agreenent. "Such a procedure is endowed wth the
virtue of avoidance of conplex judicial and admnistrative
statutory construction designed to arrive at legislative intent,
and minimzes the prospect of interpretive error."

1102 I am therefore persuaded that the public policy
enbodied in Ws. Stat. 8§ 111.92(1)(a) governing the content of a

bill ratifying a collective bargaining agreenment is best served
when the bill pinpoints the parts of a collective bargaining
agreenent that nodify existing |aw As the Board of Regents

court of appeals recognized, 8 111.92(1)(a) is designed to serve

the inportant purpose of assuring that the legislature "will be

14 Board of Regents, 103 Ws. 2d at 558.

11
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i nformed of intended changes in existing law' and will have "the
consequent opportunity to consider the nerits of the changes in
conjunction wth its approval of [a collective bargaining]
agreement " °

103 I am also persuaded that the Ilegislature has nmade
transparency in governnment a dominant public policy in this
state. W sconsin prides itself on open governnent proceedings
and open public records. Sunshine is a great disinfectant.

1104 These factors point to holding in favor of the
newspapers' position.

1105 Factors exist, however , pointing in the other
direction as well. The | egislature has used the sanme kind of
| anguage over several years to ratify collective bargaining
agreenents under W s. St at . § 111.92(1)(a). Thus the
| egi slature apparently has concluded that 8§ 111.92(1)(a)'s
requi renent about the content of a bill ratifying a collective
bargai ning agreement may be satisfied by a reference to the
agreenent as a whol e.

1106 The final factor is the weight to be accorded to each
of the equal, coordinate three branches of government. Just as
there are realns of exclusive judicial power into which the
| egi sl ati ve and executive branches should not enter, so too are
there realns of l|egislative power that are exclusively in the
| egi sl ature's domain. The Wsconsin Constitution (and our case
law) make clear that rules of legislative proceeding are the

excl usive domain of the |egislature.

15 Board of Regents, 103 Ws. 2d at 558.

12
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1107 In considering all these factors in this close case, |
conclude that the balance tips in favor of holding that a court
should refrain from interfering with the legislature in the
present case under the doctrine of separation of powers enbodi ed
in the Wsconsin Constitution and the principle of comty. The
| egislature's adherence to rules or statutes prescribing
| egi slative procedure (even those regarding the nethod for
satisfying a statute regulating the content of a bill or act) is
a matter entirely within legislative control and discretion, not
subject to judicial review unless the legislative procedure is
mandat ed by or violates the constitution.!®

108 It is not the role of the court to sit in judgment of
the legislature when the legislature's own rules of procedure

are at issue and the constitution has not otherw se been

vi ol at ed. Respecting this |imt on the court's authority,

1 1f a constitutional violation were involved, a court
would interpret and apply the Act 1in accordance wth the
Constitution. Al though the newspapers argue that t he
| egi slature has violated due process by not giving the public
adequate notice of the contents of the Act, | am not persuaded

by this argunment, which has not generally been accepted by
courts. A brief by an am cus also argues that the constitution
has been violated by the legislature's singling out the press in
the <collective agreenment, but this argunent has not been
advanced or discussed by any of the parties.

13
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conclude that 2003 Wsconsin Act 319 is valid in full, even
insofar as it ratifies that portion of the collective bargaining
agreenent anendi ng the public records | aw.

1109 For the reasons set forth, | dissent.
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