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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded to the circuit court to dismiss the action.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

of  t he cour t  of  appeal s1 r ever si ng t he ci r cui t  cour t ' s  deci s i on, 2 

whi ch gr ant ed summar y j udgment  i n f avor  of  Nuvel l  Cr edi t  

Cor por at i on ( Nuvel l )  and di smi ssed pl ai nt i f f  Deni ce Br unt on' s 

( Br unt on)  act i on.   The di sposi t i ve i ssue i n t hi s case i s whet her  

under  Wi s.  St at .  § 421. 401( 2)  ( 2007–08) 3 Nuvel l  " appear [ ed]  and 
                                                 

1 Br unt on v.  Nuvel l  Cr edi t  Cor p. ,  2009 WI  App 3,  316 Wi s.  2d 
313,  762 N. W. 2d 685.  

2 The Honor abl e St uar t  A.  Schwar t z of  Dane Count y pr esi ded.  

3 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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wai ve[ d]  t he i mpr oper  venue"  such t hat  di smi ssal  of  t he act i on,  

whi ch ar ose out  of  a consumer  cr edi t  t r ansact i on,  was not  

r equi r ed.   We concl ude t hat  appear ance and wai ver  under  

§ 421. 401( 2)  r equi r e t wo act i ons:   ( 1)  an appear ance est abl i shed 

by conduct  r ecogni zed under  t he l aw as appear ance and ( 2)  wai ver  

est abl i shed by t he def endant ' s knowl edge of  t he pr oper  venue and 

t he i nt ent i onal  r el i nqui shment  of  t he r i ght  t o pr oper  venue.   

Nuvel l  appear ed by r esponsi ve pl eadi ng,  cour t  appear ances and 

l i t i gat i ng i t s def enses.   However ,  nei t her  Nuvel l ' s  f ai l ur e t o 

r ai se t he i mpr oper  venue i n i t s answer  nor  i t s ot her  appear ances 

i n t hi s act i on const i t ut ed an i nt ent i onal  r el i nqui shment  of  t he 

r i ght  t o pr oper  venue.   Because Nuvel l  di d not  bot h appear  and 

wai ve t he i mpr oper  venue,  t he c i r cui t  cour t  was r equi r ed t o 

di smi ss t he act i on when Nuvel l  r ai sed t he venue def ect .   See 

§ 421. 401( 2) ( b) .   Accor di ngl y,  we r ever se t he deci s i on of  t he 

cour t  of  appeal s.  

I .   BACKGROUND 

¶2 On June 13,  2003,  Br unt on,  a r esi dent  of  Rock Count y,  

Wi sconsi n,  bought  a new car  f r om Hesser  Ol dsmobi l e,  I nc.  

( Hesser )  a Rock Count y deal er shi p.   On June 26,  2003,  Br unt on 

and Hesser  ent er ed i nt o a 72- mont h i nst al l ment  sal e cont r act .   

Nuvel l  subsequent l y pur chased Br unt on' s i nst al l ment  sal e 

cont r act  f r om Hesser .  

¶3 Br unt on f ai l ed t o make payment s on t he i nst al l ment  

sal e cont r act  i n August ,  Sept ember ,  Oct ober  and November  2005.   

Nuvel l  i ni t i at ed debt  col l ect i on act i v i t i es agai nst  Br unt on i n 

November  2005.  
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¶4 On December  16,  2005,  Br unt on f i l ed sui t  agai nst  

Nuvel l  i n Dane Count y Ci r cui t  Cour t ,  al l egi ng t hat  Nuvel l  

v i ol at ed t he Wi sconsi n Consumer  Act  by engagi ng i n debt  

col l ect i on pr act i ces pr ohi bi t ed by Wi s.  St at .  § 427. 104.   I t  i s  

undi sput ed t hat  t hi s act i on ar ose out  of  a " consumer  cr edi t  

t r ansact i on"  as def i ned i n Wi s.  St at .  § 421. 301( 10) . 4  On 

Febr uar y 2,  2006,  Nuvel l  f i r st  appear ed i n t he act i on and f i l ed 

i t s answer ,  denyi ng t he al l egat i ons i n Br unt on' s compl ai nt .   

Over  t he next  14 mont hs,  t he par t i es l i t i gat ed t he case i n Dane 

Count y. 5 

                                                 
4 Wi sconsi n St at .  § 421. 301( 10)  st at es:  

" Consumer  cr edi t  t r ansact i on"  means a consumer  
t r ansact i on bet ween a mer chant  and a cust omer  i n whi ch 
r eal  or  per sonal  pr oper t y,  ser vi ces or  money i s 
acqui r ed on cr edi t  and t he cust omer ' s obl i gat i on i s 
payabl e i n i nst al l ment s or  f or  whi ch cr edi t  a f i nance 
char ge i s or  may be i mposed,  whet her  such t r ansact i on 
i s pur suant  t o an open−end cr edi t  pl an or  i s a 
t r ansact i on i nvol v i ng ot her  t han open−end cr edi t .   The 
t er m i ncl udes consumer  cr edi t  sal es,  consumer  l oans,  
consumer  l eases and t r ansact i ons pur suant  t o open−end 
cr edi t  pl ans.  

5 The l i t i gat i on pr oceeded as f ol l ows:   Febr uar y 21,  2006,  
Nuvel l  deposed Br unt on and r esponded t o Br unt on' s f i r st  
di scover y r equest .   Apr i l  25,  2006,  Br unt on deposed Nuvel l ' s 
cor por at e desi gnee.   May 9,  2006,  Br unt on deposed Nuvel l  
empl oyee,  Joe Wi l l i s .   Jul y 13,  2006,  bot h par t i es appear ed f or  
a schedul i ng conf er ence at  t he Dane Count y Ci r cui t  Cour t .   
Oct ober  9,  2006,  bot h par t i es appear ed f or  a second schedul i ng 
conf er ence.   Oct ober  11,  2006,  t he c i r cui t  cour t  i ssued an or der  
set t i ng a dat e f or  t r i al .   November  3,  2006,  Br unt on named i t s 
exper t  wi t nesses.   November  20,  2006,  Nuvel l  moved t o modi f y t he 
pr et r i al  or der .   Febr uar y 8,  2007,  Br unt on ser ved Nuvel l  wi t h a 
second di scover y r equest .   Febr uar y 14,  2007,  Nuvel l  ser ved 
Br unt on wi t h i t s f i r st  di scover y r equest .  
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¶5 On May 23,  2006,  i n t he mi dst  of  l i t i gat i ng t he 

pr ohi bi t ed debt  col l ect i on pr act i ces sui t ,  Nuvel l  commenced a 

r epl evi n act i on agai nst  Br unt on i n Rock Count y Ci r cui t  Cour t .   

Al t hough t he par t i es di sput e t he exact  wor ds t hat  wer e 

exchanged,  i t  i s undi sput ed t hat  at  an August  9,  2006 schedul i ng 

conf er ence i n t he Rock Count y act i on,  Br unt on' s l awyer  

r ecogni zed t hat  f i l i ng Br unt on' s  act i on i n Dane Count y i nst ead 

of  Rock Count y was pr obl emat i c under  Wi s.  St at .  § 421. 401( 2) ( b)  

and r ai sed t hi s i ssue t o Nuvel l ' s  counsel .   Br unt on r equest ed 

t hat  Nuvel l  st i pul at e t o t r ansf er r i ng venue t o Rock Count y,  

r at her  t han her  di smi ssi ng t he Dane Count y act i on and r e- f i l i ng 

i n Rock Count y.   Nuvel l  r ef used t o so st i pul at e,  and Br unt on di d 

not  t ake any f ur t her  act i on r egar di ng venue.  

¶6 On Febr uar y 27,  2007,  Nuvel l  moved f or  summar y 

j udgment  di smi ssi ng Br unt on' s sui t  because Br unt on' s act i on 

ar ose out  of  a consumer  cr edi t  t r ansact i on,  whi ch r equi r ed venue 

i n Rock Count y not  i n Dane Count y.   Pur suant  t o Wi s.  St at .  

§ 421. 401( 2) ( b) ,  Nuvel l  ar gued t hat  Br unt on' s act i on must  be 

di smi ssed due t o i mpr oper  venue.   Br unt on cont ended t hat  t he 

act i on shoul d not  be di smi ssed because Nuvel l  appear ed and 

wai ved t he i mpr oper  Dane Count y venue.  

¶7 The ci r cui t  cour t  gr ant ed Nuvel l ' s  mot i on f or  summar y 

j udgment .   I t  concl uded,  r el y i ng on Ket t  v.  Communi t y Cr edi t  

Pl an,  I nc. ,  228 Wi s.  2d 1,  596 N. W. 2d 786 ( 1999) ,  and Vi l l age of  

Tr empeal eau v.  Mi kr ut ,  2004 WI  79,  273 Wi s.  2d 76,  681 N. W. 2d 

190,  t hat  i mpr oper  venue i s a " j ur i sdi ct i onal "  def ect  t hat  
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cannot  be wai ved and t her ef or e whet her  Nuvel l  t i mel y obj ect ed t o 

t he i mpr oper  venue was i r r el evant .  

¶8 The cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  

j udgment  and r emanded f or  f ur t her  pr oceedi ngs,  hol di ng t hat  by 

act i vel y def endi ng agai nst  Br unt on' s act i on f or  mor e t han one 

year  pr i or  t o movi ng t o di smi ss based on i mpr oper  venue,  Nuvel l  

" appear [ ed]  and wai ve[ d]  t he i mpr oper  venue"  wi t hi n t he meani ng 

of  Wi s.  St at .  § 421. 401( 2) .  

¶9 We gr ant ed r evi ew and now r ever se.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶10 We r evi ew summar y j udgment  deci s i ons i ndependent l y,  

empl oyi ng t he same met hodol ogy as t he c i r cui t  cour t .   Bl unt  v.  

Medt r oni c,  I nc. ,  2009 WI  16,  ¶13,  315 Wi s.  2d 612,  760 N. W. 2d 

396 ( c i t i ng Acui t y v.  Bagadi a,  2008 WI  62,  ¶12,  310 Wi s.  2d 197,  

750 N. W. 2d 817) .   Resol ut i on of  t he quest i on pr esent ed her ei n 

r equi r es us t o i nt er pr et  and appl y Wi s.  St at .  § 421. 401( 2) .   

" ' The i nt er pr et at i on and appl i cat i on of  a st at ut e t o an 

undi sput ed set  of  f act s ar e quest i ons of  l aw t hat  we r evi ew 

i ndependent l y. ' "   Est at e of  Genr i ch v.  OHI C I ns.  Co. ,  2009 WI  

67,  ¶10,  318 Wi s.  2d 553,  769 N. W. 2d 481 ( quot i ng McNei l  v.  

Hansen,  2007 WI  56,  ¶7,  300 Wi s.  2d 358,  731 N. W. 2d 273) .  

B.   The Par t i es '  Posi t i ons 

¶11 The par t i es of f er  compet i ng i nt er pr et at i ons of  Wi s.  

St at .  § 421. 401( 2) .   Bef or e exami ni ng t he l anguage of  t he 

st at ut e,  i t  i s  i nst r uct i ve t o summar i ze each par t y ' s ar gument s.  
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1.   Br unt on' s posi t i on 

¶12 Br unt on ar gues t hat  Wi s.  St at .  §§ 801. 50 and 801. 51,  

t he gener al  venue st at ut es,  appl y her e i nst ead of  Wi s.  St at .  

§ 421. 401( 2) .   Sect i on 801. 51 per mi t s any par t y t o chal l enge 

venue on t he gr ounds of  noncompl i ance wi t h § 801. 50 " or  any 

ot her  st at ut e desi gnat i ng pr oper  venue. "   Br unt on cont ends t hat  

t hi s l anguage i ncor por at es § 421. 401,  t he Wi sconsi n Consumer  

Act ' s venue st at ut e.   Sect i on 801. 51( 1)  r equi r es a par t y t o f i l e 

a mot i on f or  a change of  venue " [ a] t  or  bef or e t he t i me t he 

par t y ser ves hi s or  her  f i r st  mot i on or  r esponsi ve pl eadi ng i n 

t he act i on. "   Accor di ngl y,  Br unt on ar gues t hat  Nuvel l  wai ved i t s 

chal l enge t o venue because Nuvel l ' s  answer —i t s  f i r st  r esponsi ve 

pl eadi ng—f ai l ed t o r ai se t he i ssue of  i mpr oper  venue.  

¶13 Al t er nat i vel y,  Br unt on ar gues t hat  even i f  Wi s.  St at .  

§ 801. 51 does not  appl y,  Wi s.  St at .  § 421. 401( 2)  per mi t s wai ver  

of  t he i mpr oper  venue.   She cont ends we must  const r ue wai ver  

under  § 421. 401( 2)  as an i mpl i ed wai ver .   Under  Br unt on' s 

i mpl i ed wai ver  ar gument ,  t he i mpr oper  venue i s wai ved unl ess a 

def endant  r ai ses an obj ect i on t o i mpr oper  venue at  t he out set  of  

l i t i gat i on ( i . e. ,  i n a par t y ' s f i r st  mot i on or  r esponsi ve 

pl eadi ng) .   Because Nuvel l  f ai l ed t o t i mel y r ai se an obj ect i on 

t o i mpr oper  venue,  Br unt on ar gues Nuvel l  wai ved t he i mpr oper  

venue. 6 
                                                 

6 Br unt on al so r ai ses an ar gument  t hat  Nuvel l  i s  equi t abl y 
est opped f r om asser t i ng i t s venue chal l enge.   " Because t he 
ar gument  i s undevel oped and [ Br unt on]  f ai l s  t o c i t e t o any 
aut hor i t y i n suppor t  of  [ her ]  posi t i on,  we decl i ne t o addr ess 
t hi s ar gument . "   See McEvoy v.  Gr oup Heal t h Coop.  of  Eau Cl ai r e,  
213 Wi s.  2d 507,  530 n. 8,  570 N. W. 2d 397 ( 1997) .  
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2.   Nuvel l ' s  posi t i on 

¶14 Rel yi ng on Ket t ,  Nuvel l  ar gues t hat  i t  di d not  appear  

and wai ve t he i mpr oper  venue because Wi s.  St at .  § 421. 401( 2)  

r equi r es an expr ess wai ver ,  and i t  di d not  expr essl y wai ve 

i mpr oper  venue.   Nuvel l  cont ends t hat  r equi r i ng an expr ess 

wai ver  pr oper l y put s t he onus on pl ai nt i f f s t o f i l e i n t he 

pr oper  count y i nst ead of  r equi r i ng def endant s t o cur e i mpr oper  

venue by r ai s i ng an obj ect i on at  t he out set  of  l i t i gat i on.  

¶15 Nuvel l  f ur t her  ar gues t hat  an i mpl i ed wai ver  i s 

i nsuf f i c i ent  t o const i t ut e wai ver  under  Wi s.  St at .  § 421. 401( 2)  

i n l i ght  of  t he Wi sconsi n Consumer  Act ' s pur pose,  whi ch i s t o 

pr ot ect  consumer s.   Nuvel l  not es t hat  consumer s wi l l  or di nar i l y  

be def endant s i n act i ons ar i s i ng f r om consumer  cr edi t  

t r ansact i ons.   Accor di ngl y,  an expr ess wai ver  i s necessar y t o 

pr ot ect  consumer  def endant s f r om i nadver t ent l y wai v i ng i mpr oper  

venue by f ai l i ng t o obj ect  t o i mpr oper  venue i n t he f i r st  

r esponsi ve pl eadi ng.  

C.   Gener al  Pr i nci pl es of  St at ut or y I nt er pr et at i on 

¶16 I nt er pr et at i on of  a st at ut e r equi r es us t o det er mi ne 

what  t he st at ut e means.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  

f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  681 N. W. 2d 

110.   " [ S] t at ut or y i nt er pr et at i on ' begi ns wi t h t he l anguage of  

t he st at ut e.   I f  t he meani ng of  t he st at ut e i s pl ai n,  we 

or di nar i l y  st op t he i nqui r y. ' "   I d. ,  ¶45 ( quot i ng Sei der  v.  

O' Connel l ,  2000 WI  76,  ¶43,  236 Wi s.  2d 211,  612 N. W. 2d 659) .   

St at ut or y l anguage i s r ead t o gi ve ef f ect  t o ever y wor d,  t o 

avoi d sur pl usage and t o avoi d absur d r esul t s.   I d. ,  ¶46.   
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Fur t her ,  st at ut or y l anguage i s gi ven i t s " common,  or di nar y,  and 

accept ed meani ng,  except  t hat  t echni cal  or  speci al l y- def i ned 

wor ds or  phr ases ar e gi ven t hei r  t echni cal  or  speci al  

def i ni t i onal  meani ng. "   I d. ,  ¶45.   Pl ai n meani ng may be 

ascer t ai ned not  onl y f r om t he wor ds empl oyed i n t he st at ut e,  but  

al so f r om t he cont ext  i n whi ch t he wor ds ar e used.   I d. ,  ¶46.  

¶17 I n const r ui ng a st at ut e,  we f avor  a const r uct i on t hat  

f ul f i l l s  t he pur pose of  t he st at ut e over  one t hat  under mi nes t he 

pur pose.   Count y of  Dane v.  LI RC,  2009 WI  9,  ¶34,  315 Wi s.  2d 

293,  759 N. W. 2d 571.   " [ A]  pl ai n- meani ng i nt er pr et at i on cannot  

cont r avene a t ext ual l y or  cont ext ual l y mani f est  st at ut or y 

pur pose. "   Kal al ,  271 Wi s.  2d 633,  ¶49.   Whi l e ext r i nsi c sour ces 

ar e usual l y not  consul t ed i f  t he st at ut or y meani ng i s pl ai n,  

l egi s l at i ve hi st or y may be consul t ed " t o conf i r m or  ver i f y a 

pl ai n- meani ng i nt er pr et at i on. "   I d. ,  ¶51.  

D.   Wi sconsi n St at .  §§ 801. 50 and 801. 51 

¶18 Br unt on ur ges us t o appl y Wi s.  St at .  §§ 801. 50 and 

801. 51,  t he gener al  venue st at ut es,  because she cont ends t hey 

appl y t o al l  venue chal l enges.   We di sagr ee.   Sect i on 801. 50 

est abl i shes venue gener al l y i n c i v i l  act i ons " [ e] xcept  as 

ot her wi se pr ovi ded by st at ut e. "   § 801. 50( 2) .   Sect i on 801. 51 

pr ovi des t hat  chal l enges t o i mpr oper  venue " on t he gr ounds of  

noncompl i ance wi t h s.  801. 50 or  any ot her  st at ut e"  be made " [ a] t  

or  bef or e t he t i me t he par t y ser ves hi s or  her  f i r st  mot i on or  

r esponsi ve pl eadi ng i n t he act i on. "  

¶19 We have pr evi ousl y deci ded t hat  Wi s.  St at .  § 421. 401 

i s a " l egi s l at i vel y cr af t ed except i on t o t he gener al  venue 
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pr ovi s i on. "   Ket t ,  228 Wi s.  2d 1,  ¶20.   That  § 421. 401 i s a 

l egi s l at i ve except i on t o t he mor e gener al  venue pr ovi s i ons i s 

conf i r med by § 801. 50( 5m) ,  whi ch pr ovi des:  

Venue of  an act i on ar i s i ng f r om a consumer  cr edi t  
t r ansact i on,  as def i ned i n s.  421. 301( 10) ,  shal l  be i n 
any count y speci f i ed i n s.  421. 401( 1) .  

¶20 Fur t her mor e,  a " canon of  st at ut or y const r uct i on 

pr ovi de[ s]  t hat  wher e a gener al  st at ut e and a speci f i c  st at ut e 

appl y t o t he same subj ect ,  t he speci f i c  st at ut e cont r ol s. "   

Rouse v.  Theda Cl ar k Med.  Ct r . ,  I nc. ,  2007 WI  87,  ¶37,  302 

Wi s.  2d 358,  735 N. W. 2d 30.   Wi sconsi n St at .  §§ 801. 50,  801. 51 

and 421. 401 al l  appl y t o t he same subj ect —venue.   Sect i ons 

801. 50 and 801. 51 gener al l y gover n venue and chal l enges t o 

i mpr oper  venue i n c i v i l  act i ons.   I n cont r ast ,  § 421. 401 

est abl i shes venue f or  onl y t wo t ypes of  c i v i l  act i ons:   consumer  

t r ansact i ons and consumer  cr edi t  t r ansact i ons.   § 421. 401( 1) .   

Accor di ngl y,  § 421. 401 i s t he mor e speci f i c  st at ut e gover ni ng 

venue,  and we concl ude t hat  i t  cont r ol s her e.  

¶21 We f ur t her  concl ude t hat  appl y i ng Wi s.  St at .  §§ 801. 50 

and 801. 51 t o venue chal l enges i n act i ons ar i s i ng f r om consumer  

t r ansact i ons woul d pr oduce absur d r esul t s.   Under  § 801. 51,  a 

t i mel y mot i on f or  change of  venue r esul t s i n a t r ansf er  of  venue 

t o an appr opr i at e count y.   I n cont r ast ,  under  Wi s.  St at .  

§ 421. 401( 2) ( b) ,  an i mpr oper l y  venued act i on ar i s i ng f r om a 

consumer  cr edi t  t r ansact i on must  be di smi ssed,  unl ess t he 

def endant  appear s and wai ves t he obj ect i on.   I f  § 801. 51 appl i es 

t o act i ons ar i s i ng f r om consumer  cr edi t  t r ansact i ons,  as Br unt on 
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cont ends,  we f ai l  t o see when § 421. 401( 2) ( b) ,  mandat i ng 

di smi ssal  of  an i mpr oper l y venued act i on,  woul d ever  appl y.   

I nt er pr et i ng a st at ut e so t hat  por t i ons of  i t  have no 

appl i cat i on i s an absur d r esul t .  

¶22 We concl ude t hat  Wi s.  St at .  §§ 801. 50 and 801. 51,  t he 

gener al  venue st at ut es,  do not  appl y t o act i ons ar i s i ng f r om 

consumer  cr edi t  t r ansact i ons.   Rat her ,  t he venue pr ovi s i on i n 

Wi s.  St at .  § 421. 401 appl i es.    

E.   Wi sconsi n Consumer  Act  Tr ansact i ons 

¶23 Pr oper  venues f or  a c l ai m ar i s i ng out  of  a consumer  

cr edi t  t r ansact i on ar e:   ( 1)  t he count y wher e t he cust omer  

r esi des or  i s per sonal l y ser ved;  ( 2)  t he count y wher e col l at er al  

secur i ng a consumer  cr edi t  t r ansact i on i s l ocat ed;  or  ( 3)  t he 

count y wher e t he cust omer  acqui r ed t he pr oper t y t hat  i s  t he 

subj ect  of  t he t r ansact i on or  s i gned t he document  evi denci ng hi s 

or  her  obl i gat i on under  t he t er ms of  t he t r ansact i on.   Wi s.  

St at .  § 421. 401( 1) ( a) - ( c) .  

¶24 Br unt on commenced t hi s act i on i n Dane Count y.   

However ,  pr oper  venue i s Rock Count y because t hat  i s wher e 

Br unt on r esi des,  wher e Br unt on acqui r ed t he car ,  wher e t he car  

i s l ocat ed and wher e Br unt on si gned t he i nst al l ment  sal e 

cont r act .   See Wi s.  St at .  § 421. 401( 1) ( a) –( c) .   Accor di ngl y,  t he 

act i on was i mpr oper l y venued i n Dane Count y;  t he par t i es agr ee 

t hat  Br unt on shoul d have f i l ed t hi s act i on i n Rock Count y.   

¶25 Wi sconsi n St at .  § 421. 401( 2)  addr esses act i ons ar i s i ng 

under  t he Wi sconsi n Consumer  Act  t hat  ar e i mpr oper l y venued.   

Sect i on 421. 401( 2)  st at es i n r el evant  par t :  
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When i t  appear s .  .  .  t hat  t he count y i n whi ch 
t he act i on i s pendi ng under  sub.  ( 1)  i s not  a pr oper  
pl ace of  t r i al  f or  such act i on,  unl ess t he def endant  
appear s and wai ves t he i mpr oper  venue,  t he cour t  shal l  
act  as f ol l ows:  

( a)  Except  as pr ovi ded i n par .  ( b) ,  i f  i t  appear s 
t hat  anot her  count y woul d be a pr oper  pl ace of  t r i al ,  
t he cour t  shal l  t r ansf er  t he act i on t o t hat  count y.  

( b)  I f  t he act i on ar i ses out  of  a consumer  cr edi t  
t r ansact i on,  t he cour t  shal l  di smi ss t he act i on f or  
l ack of  j ur i sdi ct i on.  

( Emphasi s added. )   Accor di ngl y,  because Br unt on' s act i on ar i ses 

out  of  a consumer  cr edi t  t r ansact i on and was i mpr oper l y venued,  

t he c i r cui t  cour t  was r equi r ed t o di smi ss her  act i on unl ess we 

concl ude Nuvel l  " appear [ ed]  and wai ve[ d]  t he i mpr oper  venue. " 7 

1.   Pur pose 

¶26 When t he l egi s l at ur e st at es t he pur pose t hat  under l i es 

a st at ut e,  we ar e t o i nt er pr et  t he st at ut e i n l i ght  of  t hat  

pur pose.   Kal al ,  271 Wi s.  2d 633,  ¶49.   Wi sconsi n St at .  

§ 421. 102 i dent i f i es t he l egi s l at i ve pur pose t hat  dr i ves 

consumer  t r ansact i on st at ut es,  i . e. ,  Wi s.  St at .  chs.  421–27.   

Sect i on 421. 102 pr ovi des i n r el evant  par t :  

Pur poses;  r ul es of  const r uct i on.   ( 1)  Chapt er s 421 t o 
427 shal l  be l i ber al l y const r ued and appl i ed t o 
pr omot e t hei r  under l y i ng pur poses and pol i c i es.    

 ( 2)  The under l y i ng pur poses and pol i c i es of  chs.  
421 t o 427 ar e:  

 ( a)  To si mpl i f y ,  c l ar i f y and moder ni ze t he l aw 
gover ni ng consumer  t r ansact i ons;  

                                                 
7 Br unt on does not  di sput e t hat  i f  Nuvel l  di d not  wai ve i t s 

obj ect i on t o i mpr oper  venue,  t he c i r cui t  cour t  was r equi r ed t o 
di smi ss her  act i on.   
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 ( b)  To pr ot ect  cust omer s agai nst  unf ai r ,  
decept i ve,  f al se,  mi sl eadi ng and unconsci onabl e 
pr act i ces by mer chant s;  

 ( c)  To per mi t  and encour age t he devel opment  of  
f ai r  and economi cal l y sound consumer  pr act i ces i n 
consumer  t r ansact i ons;  and 

 ( d)  To coor di nat e t he r egul at i on of  consumer  
cr edi t  t r ansact i ons wi t h t he pol i c i es of  t he f eder al  
consumer  cr edi t  pr ot ect i on act .   

At  t he hear t  of  each of  t he under l y i ng pur poses and pol i c i es of  

t he Wi sconsi n Consumer  Act  i s  t he pr ot ect i on of  cust omer s.   

Accor di ngl y,  we i nt er pr et  Wi s.  St at .  § 421. 401( 2)  i n l i ght  of  

t he st at ed l egi s l at i ve pur pose of  pr ot ect i ng cust omer s.   See 

Kal al ,  271 Wi s.  2d 633,  ¶49.   I n t hi s r egar d,  par as.  ( 2) ( b) ,  

( 2) ( c)  and ( 2) ( d)  ar e r el evant  t o our  i nt er pr et at i on of  

§ 421. 401( 2) ,  i n accor dance wi t h t he l egi s l at ur e' s st at ed 

pur pose of  pr ot ect i ng cust omer s.  

2.   Wi sconsi n St at .  § 421. 401( 2)  

¶27 The pr ef at or y l anguage of  Wi s.  St at .  § 421. 401( 2) ,  

when combi ned wi t h par a.  ( 2) ( b)  st at es t hat  an i mpr oper l y venued 

consumer  cr edi t  act i on must  be di smi ssed unl ess t he def endant  

appear s and wai ves t he i mpr oper  venue.   Ther e i s aut hor i t y f or  

t he concl usi on t hat  appear i ng i n an act i on i s a di st i nct  

r equi r ement .   See Dauphi n v.  Landr i gan,  187 Wi s.  633,  636,  205 

N. W.  557 ( 1925) .   I n Dauphi n,  we expl ai ned t hat  " [ a] ppear ance i n 

t he act i on and pl eadi ng i n t he act i on ar e di st i nct  act s.   Whi l e 
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t he f i l i ng of  an answer  may oper at e as an appear ance,  appear i ng 

and pl eadi ng never t hel ess r emai n t wo di st i nct  t hi ngs. "   I d.   

¶28 For  t he r easons set  out  bel ow,  we al so concl ude t hat  

appear i ng i n an act i on ar i s i ng f r om a consumer  cr edi t  

t r ansact i on and wai vi ng an i mpr oper  venue ar e t wo di st i nct  

st at ut or y r equi r ement s.   Bot h st at ut or y r equi r ement s must  be 

f ul f i l l ed bef or e an i mpr oper  venue wi l l  be per mi t t ed t o st and.   

We so concl ude because Wi s.  St at .  § 421. 401( 2)  j oi ns t he t er ms,  

" appear s"  and " wai ves"  wi t h t he conj unct i on " and, "  t her eby 

est abl i shi ng t wo di st i nct  r equi r ement s.   Fur t her ,  separ at i ng 

" appear s"  f r om " wai ves"  wi l l  best  pr ot ect  cust omer s agai nst  

unf ai r  pr act i ces by mer chant s;  wi l l  encour age mer chant s t o 

devel op f ai r  consumer  pr act i ces;  and wi l l  pr omot e t he pr ot ect i on 

of  unsophi st i cat ed consumer s,  whi ch i s a pol i cy  under l y i ng t he 

f eder al  consumer  cr edi t  pr ot ect i on act .   See Wi s.  St at .  

§ 421. 102( 2) ( b) - ( d) .   We di scuss " appear s"  and " wai ves"  i n t ur n.  

i .   Appear s 

¶29 " The t er m ' appear ance'  i s  gener al l y used t o s i gni f y 

t he over t  act  by whi ch one agai nst  whom a sui t  has been 

commenced submi t s hi msel f  t o t he cour t ' s  j ur i sdi ct i on and 

const i t ut es t he f i r st  act  of  a def endant  i n cour t . "   McLaughl i n 

v.  Chi cago,  Mi l waukee,  St .  Paul  & Paci f i c  Ry.  Co. ,  23 Wi s.  2d 

592,  594,  127 N. W. 2d 813 ( 1964)  ( c i t i ng Dauphi n,  187 Wi s.  at  

636;  4 Am.  Jur .  2d Appear ance § 1 ( 2009) ) .   " Al l  per sons who ar e 
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par t i es t o an act i on have a r i ght  t o appear ,  ei t her  by at t or ney 

or  i n t hei r  own per son. "   2 Wi s.  Pl .  & Pr .  For ms § 16: 8 ( 5t h ed.  

2009)  ( c i t i ng Wi s.  Const .  ar t .  I ,  § 21( 2) ;  SCR 11. 02( 1) ) .  

¶30 Ther e ar e a number  of  act i ons by whi ch one may appear .   

" A par t y ' appear s '  i n an act i on ei t her  f or mal l y,  by ser vi ng and 

f i l i ng a not i ce of  appear ance or  an answer  or  by maki ng a mot i on 

t hat  ser ves t o ext end t he t i me t o answer ,  or  i nf or mal l y,  by 

act i vel y l i t i gat i ng t he mer i t s of  an i ssue wi t hout  r ai s i ng any 

j ur i sdi ct i onal  obj ect i on. "   4 Am.  Jur .  2d Appear ance § 1 ( 2009) .   

I n Ci t y of  Fond du Lac v.  Kaehne,  t he cour t  of  appeal s concl uded 

t hat  a par t y pr oceedi ng pr o se i n a c i v i l  act i on who sent  a 

l et t er  t o t he c i r cui t  cour t  " appear ed"  i n t he act i on.   229 

Wi s.  2d 323,  326,  599 N. W. 2d 870 ( Ct .  App.  1999) ;  see al so 

L. R. E.  v.  R. E. J. ,  168 Wi s.  2d 209,  216,  483 N. W. 2d 588 ( Ct .  App.  

1992)  ( concl udi ng t hat  pl eadi ng t o t he cour t ,  al bei t  by mai l ,  

const i t ut ed an appear ance) .  

¶31 Because i t  i s  r el evant  t o t he i ssue of  appear ance,  we 

t ake t hi s oppor t uni t y t o di scuss our  deci s i on i n Ket t .   Fi r st ,  

we not e t hat  some of  t he pr i nci pl es est abl i shed i n Ket t  ar e 

appl i cabl e her e,  but  we concl ude t hat  Ket t ' s  ul t i mat e hol di ng i s 

di st i ngui shabl e.   I n Ket t ,  Communi t y Cr edi t  Pl an i mpr oper l y 

venued i t s r epl evi n act i ons i n Mi l waukee Count y and obt ai ned 

def aul t  j udgment s agai nst  t he def endant s.   Ket t ,  228 Wi s.  2d 1,  

¶3.   Appl y i ng Wi s.  St at .  § 421. 401( 2) ,  we hel d t hat  t he def aul t  
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j udgment s wer e i nval i d f r om t he t i me of  ent r y because t he 

act i ons wer e commenced i n Mi l waukee Count y i n v i ol at i on of  

§ 421. 401( 1) .   I d. ,  ¶11.   Ket t ' s  hol di ng i s di st i ngui shabl e 

because i t  was not  i nt er pr et i ng § 421. 401( 2)  t o det er mi ne t he 

meani ng of  " appear s and wai ves t he i mpr oper  venue"  as we ar e 

her e.   I nst ead,  i n Ket t ,  we i nt er pr et ed t he phr ase " t he cour t  

shal l  di smi ss t he act i on f or  l ack of  j ur i sdi ct i on, "  

§ 421. 401( 2) ( b) ,  whi ch we expl ai ned coul d mean " per sonal  

j ur i sdi ct i on,  subj ect  mat t er  j ur i sdi ct i on or  t he compet ence of  a 

cour t , "  Ket t ,  228 Wi s.  2d 1,  ¶21 & n. 12.   Fur t her ,  Ket t  i s  not  

di sposi t i ve her e because Ket t  i nvol ved def aul t  j udgment s.   I d. ,  

¶12.   A def aul t  j udgment  may be ent er ed when a par t y f ai l s  t o 

pl ead or  ot her wi se appear  i n an act i on.  See Wi s.  St at .  

§ 806. 02( 3) .   Accor di ngl y,  such a def endant  necessar i l y  coul d 

not  have f ul f i l l ed t he appear ance r equi r ement  of  § 421. 401( 2) .   

However ,  a def aul t  j udgment  i s not  at  i ssue her e.  

¶32 To appear  and t o wai ve cannot  be f ound i n a s i ngl e act  

and al so pr ovi de t he cust omer  pr ot ect i on t hat  t he l egi s l at ur e 

sought  t o achi eve.   See Wi s.  St at .  § 421. 102( 2) .   For  exampl e,  

i f  a mer chant  f i l es an act i on ar i s i ng f r om a consumer  cr edi t  

t r ansact i on i n an i mpr oper  venue f ar  f r om t he home of  t he 

cust omer ,  t he cust omer  may wr i t e a l et t er  t o t he j udge bef or e 

whom t he act i on i s pendi ng,  aski ng what  wi l l  occur  next .   The 

cust omer  may do so wi t hout  r eal i z i ng t hat  venue i s i mpr oper ,  
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wi t hout  r eal i z i ng wher e t he act i on shoul d have been venued and 

wi t hout  knowi ng t hat  he has t he r i ght  t o have t he act i on 

di smi ssed due t o t he i mpr oper  venue.   Wer e t hat  l et t er  t o 

const i t ut e bot h an appear ance and a wai ver ,  a cust omer  coul d 

l ose t he r i ght  t o pr oper  venue,  t oget her  wi t h t he r i ght  t o 

di smi ssal  of  t he act i on,  bef or e t he cust omer  was awar e of  t hose 

r i ght s.  

i i .   Wai ves 

¶33 The t er m,  wai ves or  wai ver ,  f unct i ons di f f er ent l y i n 

di f f er ent  c i r cumst ances. 8  For  exampl e,  under  Wi sconsi n' s r ul es 

of  c i v i l  pr ocedur e,  cer t ai n af f i r mat i ve def enses ar e wai ved 

unl ess r ai sed i n t he f i r st  r esponsi ve pl eadi ng or  r ai sed by 

mot i on made pr i or  t o answer i ng.   See Wi s.  St at .  § 802. 06( 2) . 9  

                                                 
8 Ther e ar e 776 Wi sconsi n st at ut es t hat  cont ai n some f or m of  

t he wor d " wai ve. "   Our  hol di ng i n t hi s case i s not  i nt ended t o 
def i ne wai ver  i n ever y such st at ut e as r equi r i ng t he i nt ent i onal  
r el i nqui shment  of  a known r i ght .    

9 Wi sconsi n St at .  § 801. 06 i s a r ul e of  c i v i l  pr ocedur e t hat  
has l anguage si mi l ar  t o t hat  f ound i n Wi s.  St at .  § 421. 401( 2) .   
Sect i on 801. 06 st at es i n r el evant  par t :  

A cour t  of  t hi s st at e havi ng j ur i sdi ct i on of  t he 
subj ect  mat t er  may,  wi t hout  a summons havi ng been 
ser ved upon a per son,  exer ci se j ur i sdi ct i on i n an 
act i on .  .  .  over  any per son who appear s i n t he act i on 
and wai ves t he def ense of  l ack of  j ur i sdi ct i on over  
hi s or  her  per son as pr ovi ded i n s.  802. 06( 8) .  
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Thi s i s a st at ut or i l y  def i ned wai ver .   Al t hough we ar e 

i nt er pr et i ng a s t at ut e,  Wi s.  St at .  § 421. 401( 2) ,  t he l egi s l at ur e 

has not  def i ned what  act s const i t ut e wai ver  under  § 421. 401( 2) .  

¶34 Wai ver  has been i nt er pr et ed under  common l aw i n a 

number  of  c i r cumst ances t hat  have r equi r ed var i ous showi ngs 

dependi ng on t he cont ext  i n whi ch t he cl ai med wai ver s ar ose.   

For  exampl e,  t he wai ver  of  a f undament al  const i t ut i onal  r i ght  

r equi r es a knowi ng,  i nt el l i gent  and vol unt ar y wai ver .   See St at e 

v.  Kl essi g,  211 Wi s.  2d 194,  204,  564 N. W. 2d 716 ( 1997)  

( r equi r i ng a knowi ng,  i nt ent i onal  and vol unt ar y wai ver  of  t he 

r i ght  t o counsel ) .   The Kl essi g st andar d i s a hi gh st andar d t hat  

i nvol ves an i nqui r y by t he cour t  bef or e whi ch t he pot ent i al  

wai ver  i s occur r i ng t o det er mi ne whet her  t he par amet er s of  

wai ver  ar e met .   St at e v.  Weed,  2003 WI  85,  ¶39,  263 Wi s.  2d 

434,  666 N. W. 2d 485.  

¶35 We r ecent l y di scussed common l aw wai ver  i n St at e v.  

Ndi na,  2009 WI  21,  315 Wi s.  2d 653,  761 N. W. 2d 612.   Ther e we 

exami ned whet her  Ndi na had wai ved hi s Si xt h Amendment  r i ght  t o a 

publ i c t r i al .   I d. ,  ¶2.   I n so doi ng,  we expl ai ned t he 

di st i nct i on bet ween f or f ei t ur e and wai ver .   We not ed t hat  " cases 

                                                                                                                                                             
( Emphasi s added. )   What  const i t ut es an appear ance and wai ver  
under  § 801. 06,  however ,  i s  not  i nst r uct i ve her e because 
§ 801. 06 speci f i cal l y r ef er ences Wi s.  St at .  § 802. 06( 8) ,  whi ch 
est abl i shes t he act s t hat  const i t ut e wai ver .   The Wi sconsi n 
Consumer  Act  pr ovi des no speci f i cs i n r egar d t o what  const i t ut es 
wai ver  under  § 421. 401( 2) .  
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somet i mes use t he wor ds ' f or f ei t ur e'  and ' wai ver '  

i nt er changeabl y[ ;  however , ]  t he t wo wor ds embody ver y di f f er ent  

l egal  concept s. "   I d. ,  ¶29.   " ' Wher eas f or f ei t ur e i s t he f ai l ur e 

t o make t he t i mel y asser t i on of  a r i ght ,  wai ver  i s t he 

i nt ent i onal  r el i nqui shment  or  abandonment  of  a known r i ght . ' "   

I d.  ( quot i ng Uni t ed St at es v.  Ol ano,  507 U. S.  725,  733 ( 1993)  

( i nt er nal  quot at i ons and ci t at i ons omi t t ed) ) ;  see al so Rao v.  

WMA Sec. ,  I nc. ,  2008 WI  73,  ¶102,  310 Wi s.  2d 623,  752 N. W. 2d 

220 ( Pr osser ,  J. ,  di ssent i ng)  ( expl ai ni ng t hat  " ' wai ver '  i s  t he 

i nt ent i onal  r el i nqui shment  or  abandonment  of  a known r i ght "  and 

f or f ei t ur e i s " a f ai l ur e t o t i mel y asser t  a r i ght " ) ;  St at e v.  

Kel t y,  2006 WI  101,  ¶¶62–63,  294 Wi s.  2d 62,  716 N. W. 2d 886 

( Abr ahamson,  C. J. ,  concur r i ng)  ( acknowl edgi ng t he di st i nct i on 

bet ween f or f ei t ur e and wai ver ) ;  St at e v.  Huebner ,  2000 WI  59,  

¶11 n. 2,  235 Wi s.  2d 486,  611 N. W. 2d 727 ( same) . 10 

                                                 
10 Accor d Kont r i ck  v.  Ryan,  540 U. S.  443,  458 n. 13 ( 2004)  

( " Al t hough j ur i st s of t en use t he wor ds i nt er changeabl y,  
f or f ei t ur e i s t he f ai l ur e t o make t he t i mel y asser t i on of  a 
r i ght [ ; ]  wai ver  i s t he i nt ent i onal  r el i nqui shment  or  abandonment  
of  a known r i ght . " )  ( i nt er nal  quot at i ons and ci t at i on omi t t ed) ;  
Fr eyt ag v.  Comm' r  of  I nt er nal  Revenue,  501 U. S.  868,  894 n. 2 
( 1991)  ( Scal i a,  J. ,  concur r i ng)  ( acknowl edgi ng t he di st i nct i on 
bet ween wai ver  and f or f ei t ur e) ;  Uni t ed St at es v.  Par k Pl ace 
Assocs. ,  Lt d. ,  563 F. 3d 907,  921 n. 10 ( 9t h Ci r .  2009)  ( same) ;  
Uni t ed St at es v.  Cl ar k,  535 F. 3d 571,  577 ( 7t h Ci r .  2008)  
( same) ;  Bar net t  v.  Roper ,  541 F. 3d 804,  807 n. 2 ( 8t h Ci r .  2008)  
( same) ;  Uni t ed St at es v.  Car r asco- Sal azar ,  494 F. 3d 1270,  1272 
( 10t h Ci r .  2007)  ( same) .  
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¶36 Est abl i shi ng t hat  a par t y knew of  t he r i ght  at  i ssue 

i s essent i al  t o est abl i shi ng wai ver .  

[ I ] t  must  be shown by t he par t y c l ai mi ng a wai ver  t hat  
t he per son agai nst  whom t he wai ver  i s asser t ed had at  
t he t i me knowl edge .  .  .  of  t he exi st ence of  hi s 
r i ght s.  .  .  .   I gnor ance of  a mat er i al  f act  negat i ves 
a wai ver .   Wai ver  cannot  be est abl i shed by a consent  
gi ven under  a mi st ake of  f act .  

Davi es v.  J. D.  Wi l son Co. ,  1 Wi s.  2d 443,  467,  85 N. W. 2d 459 

( 1957)  ( quot i ng 56 Am.  Jur .  Wai ver  § 14) .   St at ed di f f er ent l y,  a 

val i d wai ver  t hat  i nt ent i onal l y  r el i nqui shes a r i ght  must  be 

done wi t h act ual  knowl edge of  t he r i ght  bei ng wai ved.  

                                                                                                                                                             
Many ot her  Wi sconsi n cases,  whi ch have per suasi ve val ue,  

have f ol l owed t he f or f ei t ur e/ wai ver  di st i nct i on dr awn i n Ndi na.   
See,  e. g. ,  Tower  Aut o.  Mi l waukee,  LLC v.  Sampher e,  No.  
2009AP1043,  unpubl i shed sl i p op. ,  ¶25 n. 7,  ( Wi s.  Ct .  App.  
Feb.  9,  2010)  ( " Whi l e t he par t i es and r el evant  case l aw use t he 
wor d ' wai ver , '  we use t he wor d ' f or f ei t ur e'  consi st ent  wi t h t he 
t er mi nol ogy adopt ed by Ndi na,  315 Wi s.  2d 653,  ¶29. " ) ;  Obr i echt  
v.  Law Of f i ces of  Let t enber ger  & Gl asbr enner ,  S. C. ,  No.  
2008AP3092,  unpubl i shed sl i p op. ,  ¶18 n. 7 ( Wi s.  Ct .  App.  
Jul y 30,  2009)  ( not i ng t hat  r el evant  pr ecedent  used t he t er m 
" wai ver "  but  r el y i ng on Ndi na concl uded " f or f ei t ur e"  was t he 
cor r ect  t er m) ;  St at e v.  Kaczmar ski ,  2009 WI  App 117,  ¶7 n. 3,  320 
Wi s.  2d 811,  772 N. W. 2d 702 ( not i ng t hat  t he par t i es '  br i ef s 
used t he t er ms f or f ei t  and wai ve i nt er changeabl y,  but  f ol l owi ng 
Ndi na,  t he cour t  concl uded t hat  f or f ei t  was t he mor e appr opr i at e 
t er m) ;  St at e v.  Mi l l er ,  2009 WI  App 111,  ¶22 n. 8,  320 Wi s.  2d 
724,  772 N. W. 2d 188 ( not i ng t hat  t he par t i es use t he t er m wai ver  
t o descr i be t he f ai l ur e t o t i mel y r ai se a def ense,  but ,  c i t i ng 
Ndi na,  concl uded t hat  f or f ei t ur e was t he mor e appr opr i at e t er m) .  
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¶37 We concl ude t hat  wai ver  under  Wi s.  St at .  § 421. 401( 2)  

r equi r es t he i nt ent i onal  r el i nqui shment  of  a known r i ght . 11  The 

r i ght  bei ng wai ved her e i s a def endant ' s r i ght  t o pr oper  venue,  

coupl ed wi t h t he r i ght  of  di smi ssal  i f  t he case i s not  pr oper l y 

venued.   See Wi s.  St at .  § 421. 401( 1) ( a) - ( c) ;  § 421. 401( 2) ( b) .   

Accor di ngl y,  t o est abl i sh a val i d wai ver ,  i t  must  be pr oved by 

t he par t y c l ai mi ng wai ver  t hat  t he def endant  knew t he pl ace of  

pr oper  venue and knew t hat  he had t he r i ght  t o di smi ssal  of  t he 

case when i t  was not  pr oper l y venued.  

¶38 I n addi t i on t o knowl edge of  t he pl ace of  pr oper  venue 

and t he r i ght  t o di smi ssal  of  an i mpr oper l y venued act i on,  a 

pl ai nt i f f  must  al so pr ove t hat  t he r i ght s t o pr oper  venue and 

di smi ssal  of  an i mpr oper l y venued act i on wer e i nt ent i onal l y 

r el i nqui shed.   I nt ent i onal  r el i nqui shment  may be demonst r at ed by 

                                                 
11 Our  case l aw has consi st ent l y mai nt ai ned t hi s def i ni t i on 

of  wai ver .   See Rao v.  WMA Sec. ,  I nc. ,  2008 WI  73,  ¶102,  310 
Wi s.  2d,  752 N. W. 2d 220 ( Pr osser ,  J. ,  di ssent i ng)  ( expl ai ni ng 
t hat  t he t echni cal  def i ni t i on of  wai ver  " i s t he i nt ent i onal  
r el i nqui shment  or  abandonment  of  a known r i ght " ) ;  Mi l as v.  Labor  
Ass' n of  Wi s. ,  214 Wi s.  2d 1,  9–10,  571 N. W. 2d 656 ( 1997)  
( not i ng t hat  " [ t ] hi s cour t  has def i ned wai ver  as t he ' vol unt ar y 
and i nt ent i onal  r el i nqui shment  of  a known r i ght ' " )  ( quot i ng Von 
Uhl  v.  Tr empeal eau Count y Mut .  I ns.  Co. ,  33 Wi s.  2d 32,  37,  146 
N. W. 2d 516 ( 1966) ) ;  Gonzal ez v.  Ci t y of  Fr ankl i n,  137 Wi s.  2d 
109,  128,  403 N. W. 2d 747 ( 1987)  ( def i ni ng wai ver  as t he 
" ' i nt ent i onal  r el i nqui shment  of  a known r i ght ' " )  ( quot i ng 
Empl oyer s I ns.  of  Wausau v.  Sheedy,  42 Wi s.  2d 161,  166,  166 
N. W. 2d 220 ( 1969) ) ;  Bank of  Sun Pr ai r i e v.  Opst ei n,  86 Wi s.  2d 
669,  681,  273 N. W. 2d 279 ( 1979)  ( same)  ( c i t i ng Hanz Tr ucki ng,  
I nc.  v.  Har r i s Br os.  Co. ,  29 Wi s.  2d 254,  264,  138 N. W. 2d 238 
( 1965) ) ;  Mansf i el d v.  Smi t h,  88 Wi s.  2d 575,  592,  277 N. W. 2d 740 
( 1979)  ( same) ;  Swedi sh Am.  Nat ' l  Bank of  Mi nneapol i s v.  
Koeber ni ck,  136 Wi s.  473,  479,  117 N. W.  1020 ( 1908)  ( same) ;  
Monr oe Wat er  Wor ks Co.  v.  Ci t y of  Monr oe,  110 Wi s.  11,  22,  85 
N. W.  685 ( 1901)  ( same) .  
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an expr ess st at ement  or  by conduct .   Fr aser  v.  Aet na Li f e I ns.  

Co. ,  114 Wi s.  510,  523–24,  90 N. W.  476 ( 1902) ;  see al so Est at e of  

Ross v.  Ross,  181 Wi s.  125,  134,  194 N. W.  151 ( 1923) .   

I nt ent i onal  r el i nqui shment  by conduct  occur s when a par t y ' s 

conduct  i s " so i nconsi st ent  wi t h a pur pose t o st and upon one' s 

r i ght s as t o l eave no r oom f or  a r easonabl e i nf er ence t o t he 

cont r ar y. "   Fr aser ,  114 Wi s.  at  523–24.   St at ed di f f er ent l y,  a 

par t y i nt ent i onal l y r el i nqui shes a known r i ght  by af f i r mat i ve 

act s unambi guousl y demonst r at i ng t hat  hi s conduct  i s 

i nt ent i onal l y under t aken and meant  t o gi ve up t he r i ght  t o 

pr oper  venue.  

¶39 Appl y i ng t hese pr i nci pl es her e,  we concl ude t hat  a 

def endant  may wai ve t he i mpr oper  venue by f i l i ng a wr i t t en 

st i pul at i on wi t h t he cour t  or  by or al  st i pul at i on made i n open 

cour t  and ent er ed i n t he r ecor d,  whi ch demonst r at es t hat  t he 

def endant  i s awar e of  hi s r i ght  t o pr oper  venue and t hat  he 

i nt ends t o r el i nqui sh t hi s r i ght  r at her  t han havi ng t he act i on 

di smi ssed.   Thi s est abl i shes wai ver  by expr ess st at ement .   We 

f ur t her  concl ude t hat  a def endant  may wai ve t he r i ght  t o pr oper  

venue by af f i r mat i ve act s t hat  unambi guousl y demonst r at e t hat  he 

knows t he pl ace of  pr oper  venue,  as wel l  as t he r i ght  t o 

di smi ssal  of  t he i mpr oper l y venued act i on agai nst  hi m,  and t hat  

he nonet hel ess i nt ends t o r el i nqui sh such r i ght s.   Thi s 

est abl i shes wai ver  by conduct .  

¶40 Our  i nt er pr et at i on of  " wai ves"  i s suppor t ed by t he 

pl ai n meani ng of  Wi s.  St at .  § 421. 401( 2) ,  whi ch set s no t i me 

l i mi t at i on f or  obj ect i ons t o venue.   That  i s,  unl i ke Wi s.  St at .  
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§ 801. 51,  whi ch l i mi t s t he t i me dur i ng whi ch a def endant  may 

chal l enge venue t her eunder ,  t he Wi sconsi n Consumer  Act ' s venue 

pr ovi s i on does not  cont ai n a t i me l i mi t .   Mor eover ,  § 421. 401( 2)  

st at es,  " [ w] hen i t  appear s f r om t he r et ur n of  ser vi ce of  t he 

summons or  ot her wi se"  t hat  t he venue i s i mpr oper  i n an act i on 

ar i s i ng f r om a consumer  cr edi t  t r ansact i on,  t he cour t  must  

di smi ss t he act i on unl ess t he def endant  appear s and wai ves t he 

def ect  i n venue.   ( Emphasi s added. )   Thi s l anguage est abl i shes 

t hat  t he i ssue of  i mpr oper  venue i s t o be addr essed whenever  i t  

i s  r ai sed by a def endant ,  not  onl y when i t  i s  r ai sed at  t he 

out set  of  l i t i gat i on.   Accor di ngl y,  our  i nt er pr et at i on cor r ect l y  

pl aces t he onus on pl ai nt i f f s,  t ypi cal l y cr edi t or s,  t o pr oper l y 

venue an act i on or  r i sk di smi ssal  when t he def endant  br i ngs t he 

i mpr oper  venue t o t he c i r cui t  cour t ' s  at t ent i on.  

¶41 Al t hough t he pl ai n meani ng of  Wi s.  St at .  § 421. 401( 2)  

of  t he Wi sconsi n Consumer  Act  suppor t s our  i nt er pr et at i on,  we 

obser ve t hat  t he l egi s l at i ve hi st or y of  t he venue pr ovi s i on 

gover ni ng consumer  cr edi t  t r ansact i ons al so suppor t s our  

concl usi on t hat  obj ect i ons t o venue need not  be made at  t he 

i ni t i al  st age of  t he l i t i gat i on.   See Kal al ,  271 Wi s.  2d 633,  

¶51.   The l egi s l at i ve hi st or y conf i r ms t hat  we pr oper l y r ej ect ed 

Br unt on' s asser t i on t hat  i mpr oper  venue i s  wai ved i f  not  

chal l enged i n a def endant ' s answer  or  f i r st  r esponsi ve pl eadi ng.   

I n 1983,  t he l egi s l at ur e cr eat ed t he speci al i zed venue 

pr ovi s i ons f or  act i ons ar i s i ng f r om consumer  cr edi t  

t r ansact i ons.   1983 Wi s.  Act  389;  see Wi s.  St at .  § 425. 501( 2)  

( 1983–84) .   The l anguage of  § 425. 501( 2)  expl i c i t l y  r equi r ed such 
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venue chal l enges t o be br ought  at  t he out set  of  l i t i gat i on.   I t  

st at ed:  

 When,  i n any act i on under  t hi s chapt er ,  i t  
appear s f r om t he r et ur n of  ser vi ce of  t he summons or  
ot her wi se t hat  t he count y i n whi ch t he act i on i s 
pendi ng i s not  a pr oper  pl ace of  t r i al  of  such act i on 
under  t hi s sect i on,  t he cour t  shal l ,  on mot i on of  a 
par t y or  on i t s  own mot i on,  on t he r et ur n day of  t he 
summons or  pr i or  t o t aki ng any ot her  act i on on t he 
case,  det er mi ne t he cor r ect ness of  t he venue.   I f  
venue i s cor r ect  t he case shal l  cont i nue.   I f  venue i s 
not  cor r ect ,  t he cour t  shal l  di smi ss t he act i on unl ess 
t he def endant  appear s and wai ves t he i mpr oper  venue.   
I f  t he def endant  does not  appear  and wai ve t he 
i mpr oper  venue,  t he cour t  shal l  l ack j ur i sdi ct i on 
ot her  t han t o di smi ss t he act i on.  

§ 425. 501( 2)  ( 1983–84)  ( emphasi s added) .  

¶42 Then,  i n 1987,  t he l egi s l at ur e consol i dat ed t he venue 

pr ovi s i ons f or  act i ons ar i s i ng f r om consumer  cr edi t  t r ansact i ons 

and consumer  t r ansact i ons i n Wi s.  St at .  § 421. 401( 2) .   See 1987 

Wi s.  Act  208.   I n 1987 Wi s.  Act  208,  t he l egi s l at ur e r emoved a 

por t i on of  t he venue pr ovi s i on;  speci f i cal l y,  i t  r emoved t he 

l anguage r equi r i ng t he cour t  t o det er mi ne whet her  venue was 

pr oper  at  t he out set  of  t he l i t i gat i on.   We not e t hat  t her e have 

not  been any changes t o t he l anguage of  § 421. 401( 2)  s i nce 1987.   

We concl ude t hat  i t  i s  r easonabl e t o i nf er  t hat  wi t h r emoval  of  

t he di r ect i ve t o consi der  venue at  t he out set  of  t he l i t i gat i on,  

t he l egi s l at ur e i nt ended t hat  t he i ssue of  i mpr oper  venue i n 

act i ons ar i s i ng f r om consumer  cr edi t  t r ansact i ons be consi der ed 

whenever  i t  i s  r ai sed.  

¶43 Addi t i onal l y,  our  concl usi on t hat  wai ver  under  Wi s.  

St at .  § 421. 401( 2)  may be est abl i shed by demonst r at i ng a 
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def endant ' s knowl edge of  t he pr oper  pl ace of  venue and t he 

st at ut or y r i ght  t o di smi ssal  of  an act i on i mpr oper l y venued and 

t hat  he unambi guousl y i nt ends t o r el i nqui sh t hose r i ght s  

f ur t her s t he pur poses under l y i ng t he Wi sconsi n Consumer  Act .   

See Wi s.  St at .  § 421. 102( 2) ( b) - ( c) .   For  exampl e,  wer e we not  t o 

r equi r e t he i nt ent i onal  r el i nqui shment  of  a known r i ght  t o 

pr oper  venue,  a mer chant  coul d f i l e an act i on i n a l ocal e f ar  

di st ant  f r om a cust omer ' s r esi dence,  t her eby maki ng def ense of  

t he act i on ver y di f f i cul t .   The mer chant  coul d t hen ask t he 

cust omer  t o agr ee t o t he venue by convi nci ng t he cust omer  t hat  

i t  i s  cust omar y t o do so,  or  f or  some ot her  r eason t hat  does not  

acknowl edge t he st at ut or y r i ght  t o di smi ssal  of  an i mpr oper l y 

venued act i on.   I f  a cust omer  di d not  know t he pl ace of  pr oper  

venue or  t hat  he or  she coul d demand di smi ssal  of  t he act i on,  

t he cust omer  may si gn such an agr eement  wai v i ng t he i mpr oper  

venue t o hi s or  her  det r i ment .  

¶44 Our  const r uct i on of  t he t er m " wai ves, "  r equi r i ng t he 

i nt ent i onal  r el i nqui shment  of  t he known r i ght  t o pr oper  venue,  

coupl ed wi t h t he r i ght  t o di smi ssal  of  t he case when venue i s 

i mpr oper ,  wi l l  di scour age shar p pr act i ces by mer chant s and 

pr ot ect  cust omer s,  t her eby compor t i ng wi t h t he l egi s l at ur e' s 

speci f i c  i nst r uct i ons.   Wi s.  St at .  § 421. 102( 2) ( b) - ( c) .    

¶45 Our  const r uct i on i s al so i n accor dance wi t h t he 

pol i c i es under l y i ng a f eder al  consumer  cr edi t  pr ot ect i on act ,  

pol i c i es wi t h whi ch we ar e i nst r uct ed t o coor di nat e our  

i nt er pr et at i ons of  t he Wi sconsi n Consumer  Act .   Wi s.  St at .  

§ 421. 102( 2) ( d) .   The Fai r  Debt  Col l ect i on Pr act i ces Act  



No.  2007AP1253   

 

25 
 

( FDCPA) 12 i s  a f eder al  consumer  pr ot ect i on act  cont ai ned i n 15 

U. S. C.  § 1692 et  seq.  ( 2006) . 13  Feder al  cour t s have i nt er pr et ed 

cl ai ms of  unf ai r  debt  col l ect i on pr act i ces " t hr ough t he l ens of  

t he ' l east  sophi st i cat ed debt or '  or  ' l east  sophi st i cat ed 

consumer '  st andar d. ' "   Gammon v.  GC Ser vs.  Lt d.  P' shi p,  27 F. 3d 

1254,  1257 ( 7t h Ci r .  1994)  ( i nt er nal  quot at i ons omi t t ed) .   " The 

basi c pur pose of  t he l east - sophi st i cat ed- consumer  st andar d i s  t o 

ensur e t hat  t he FDCPA pr ot ect s al l  consumer s,  t he gul l i bl e as 

wel l  as t he shr ewd. "   Cl omon v.  Jackson,  988 F. 2d 1314,  1318 ( 2d 

Ci r .  1993) .   I n r egar d t o var i ous l evel s of  sophi st i cat i on,  t he 

Uni t ed St at es Supr eme Cour t  has opi ned:  

The f act  t hat  a f al se st at ement  may be obvi ousl y 
f al se t o t hose who ar e t r ai ned and exper i enced does 
not  change i t s char act er ,  nor  t ake away i t s power  t o 
decei ve ot her s l ess exper i enced.   Ther e i s  no dut y 

                                                 
12 Wi sconsi n St at .  § 421. 102( 2) ( d)  di r ect s us t o coor di nat e 

our  i nt er pr et at i ons of  t he Wi sconsi n Consumer  Act  " wi t h t he 
pol i c i es of  t he f eder al  consumer  cr edi t  pr ot ect i on act "  wi t hout  
speci f i cal l y c i t i ng t o t he appl i cabl e f eder al  l aw.   We 
coor di nat e our  i nt er pr et at i on of  t he Wi sconsi n Consumer  Act  wi t h 
t he Fai r  Debt  Col l ect i on Pr act i ces Act  ( FDCPA) ,  15 U. S. C.  § 1692 
et  seq.  ( 2006) .   We not e t hat  ot her  cases have done so as wel l .   
See Assocs.  Fi n.  Ser vs.  Co.  of  Wi s. ,  I nc.  v.  Hor ni k,  114 Wi s.  2d 
163,  172–73,  336 N. W. 2d 395 ( Ct .  App.  1983)  ( i nt er pr et i ng Wi s.  
St at .  § 425. 304 t o coor di nat e wi t h a pr ovi s i on of  t he FDCPA) ;  
Har t man v.  Mer i di an Fi n.  Ser vs. ,  I nc. ,  191 F.  Supp.  2d 1031,  
1050 ( W. D.  Wi s.  2002)  ( i nt er pr et i ng Wi s.  St at .  § 427. 104( 1) ( j )  
t o coor di nat e wi t h a pr ovi s i on of  t he FDCPA) .  

13 Whi l e,  by i t s speci f i c  t er ms,  t he FDCPA,  15 U. S. C.  § 1692 
et  seq. ,  appl i es onl y t o act i ons by consumer s agai nst  debt  
col l ect or s,  § 1692i ( b) ,  i t  has been i nt er pr et ed such t hat  cour t s  
ar e t o exami ne col l ect i on pr act i ces i n a f ashi on t hat  wi l l  cur b 
shar p pr act i ces by debt  col l ect or s and pr omot e f ai r ness t o 
consumer s.   E. g. ,  Gammon v.  GC Ser vs.  Lt d.  P' shi p,  27 F. 3d 1254,  
1258 ( 7t h Ci r .  1994) .   
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r est i ng upon a ci t i zen t o suspect  t he honest y of  t hose 
wi t h whom he t r ansact s busi ness.   Laws ar e made t o 
pr ot ect  t he t r ust i ng as wel l  as t he suspi c i ous.  

Fed.  Tr ade Comm' n v.  St andar d Educ.  Soc' y,  302 U. S.  112,  116 

( 1937)  ( quot ed i n Cl omon,  988 F. 2d at  1318) .  

¶46 I n Gammon,  t he Uni t ed St at es Cour t  of  Appeal s f or  t he 

Sevent h Ci r cui t  modi f i ed t he " l east  sophi st i cat ed consumer "  

st andar d t o t he " unsophi st i cat ed consumer "  t o descr i be " t he 

hypot het i cal  consumer  whose r easonabl e per cept i ons wi l l  be used 

t o det er mi ne i f  col l ect i on messages ar e decept i ve or  

mi sl eadi ng. "   Gammon,  27 F. 3d at  1257.   I t  di d so i n or der  t o 

cont i nue t o pr ot ect  unsophi st i cat ed consumer s whi l e account i ng 

f or  " unr eal i st i c or  pecul i ar  i nt er pr et at i ons of  col l ect i on 

l et t er s. "   I d.   I n appl y i ng t he unsophi st i cat ed consumer  

st andar d,  t he Sevent h Ci r cui t  concl uded,  " [ t ] he l anguage i n t he 

col l ect i on l et t er  [ under  r evi ew]  appear s t o be cl ever l y dr af t ed 

i n or der  t o i nsi nuat e what  obvi ousl y cannot  be st at ed di r ect l y. "   

I d.  at  1258.   I n so doi ng,  i t  f ocused on t he unf ai r ness t hat  was 

pr esent  and was t o be el i mi nat ed under  f eder al  l aw.   I d.   Our  

i nt er pr et at i on of  t he wai ver  descr i bed i n Wi s.  St at .  

§ 421. 401( 2)  as r equi r i ng t he i nt ent i onal  r el i nqui shment  of  t he 

known r i ght  t o pr oper  venue coupl ed wi t h t he st at ut or y r i ght  t o 

di smi ssal  of  t he case when venue i s i mpr oper ,  i s  consi st ent  wi t h 

f eder al  pol i cy.   Thi s i s so because our  i nt er pr et at i on wi l l  

pr ot ect  unsophi st i cat ed consumer s by pr event i ng t hem f r om 

i nadver t ent l y wai v i ng t he r i ght  t o pr oper  venue and di smi ssal  of  

an act i on t hat  i s i mpr oper l y venued.  
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3.   Appl i cat i on of  Wi s.  St at .  § 421. 401( 2)  

¶47 We have concl uded t hat  Wi s.  St at .  § 421. 401( 2)  

r equi r es bot h appear ance and wai ver ,  demonst r at i ng i nt ent  t o 

r el i nqui sh t he known r i ght  t o pr oper  venue,  coupl ed wi t h t he 

known r i ght  t o di smi ssal  of  t he i mpr oper l y venued act i on.   

Accor di ngl y,  we appl y t hat  s t andar d t o Nuvel l  t o det er mi ne 

whet her  Nuvel l  appear ed and wai ved t he i mpr oper  venue pr i or  t o 

i t s mot i on f or  summar y j udgment  of  di smi ssal .  

¶48 Ther e i s no di sput e t hat  Nuvel l  appear ed i n t hi s case.   

Nuvel l  f i r st  appear ed i n t he act i on on Febr uar y 2,  2006,  when i t  

f i l ed a not i ce of  appear ance and i t s answer .  

¶49 We concl ude t hat  Nuvel l  di d not  expr essl y wai ve t he 

i mpr oper  venue.   Thi s i s so because t her e was no wr i t t en 

st i pul at i on f i l ed wi t h t he cour t  or  or al  st i pul at i on made i n 

open cour t  on t he r ecor d st at i ng t hat  Nuvel l  i nt ended t o wai ve 

i t s r i ght  t o pr oper  venue.   As such,  any wai ver  coul d have 

occur r ed onl y by conduct .  

¶50 Br unt on cont ends t hat  Nuvel l ' s  cont i nued l i t i gat i on of  

t hi s act i on f or  over  a year  const i t ut es wai ver .   We di sagr ee.   

Cont i nued l i t i gat i on of  an act i on does not  unambi guousl y  

demonst r at e an i nt ent i on t o r el i nqui sh t he r i ght  t o pr oper  

venue.   Thi s i s  so because such conduct  may al so r easonabl y be 

i nt er pr et ed as Nuvel l  def endi ng i t sel f  agai nst  Br unt on' s 
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l awsui t . 14  See Kal al ,  271 Wi s.  2d 633,  ¶47 ( expl ai ni ng t hat  t o 

be unambi guous r equi r es bei ng suscept i bl e t o onl y one r easonabl e 

i nt er pr et at i on) .  

¶51 Br unt on ar gues t hat  Nuvel l  had t he bur den t o chal l enge 

t he i mpr oper  venue once Nuvel l  knew of  i t . 15  We ar e unper suaded.   

Ther e i s no di sput e t hat  bot h par t i es knew t hat  t he act i on had 

been i mpr oper l y f i l ed i n Dane Count y because on August  9,  2006,  

Br unt on' s l awyer  r ai sed t he i ssue of  i mpr oper  venue wi t h Nuvel l  

at  a schedul i ng conf er ence i n t he Rock Count y act i on.   We 

concl ude t hat  i t  was Br unt on who had t he r esponsi bi l i t y  t o 

pr oper l y venue her  act i on.   Ther ef or e,  Nuvel l ' s  cont i nued 

l i t i gat i on may r easonabl y be i nt er pr et ed as def endi ng agai nst  

t he c l ai ms asser t ed i n Br unt on' s l awsui t .  

                                                 
14 We not e t hat  Br unt on ar gued t hat  i nt er pr et i ng wai ver  t o 

r equi r e t he i nt ent i onal  r el i nqui shment  of  t he known r i ght  t o 
di smi ssal  of  t he case woul d sacr i f i ce j udi c i al  economy by 
per mi t t i ng a def endant  t o l i t i gat e an act i on,  t her eby l eavi ng 
t he door  open t o di smi ssal  of  t he act i on and pot ent i al  r e- f i l i ng 
i n t he pr oper  count y of  venue.   Fi r st ,  as we st at ed,  t he hear t  
of  t he under l y i ng pur pose of  Wi s.  St at .  § 421. 102 i s t he 
pr ot ect i on of  t he consumer .   See supr a ¶26.   Thi s expr ess 
di r ect i ve f r om t he l egi s l at ur e over r i des any concer ns of  
j udi c i al  economy.   Second,  t he st at ut e of  l i mi t at i ons i n act i ons 
f i l ed under  t he Wi sconsi n Consumer  Act  cont i nues t o r un.   Thi s,  
t o some ext ent ,  pr eser ves j udi c i al  economy.   For  exampl e,  her e 
t he par t i es l i t i gat ed t hi s case f or  14 mont hs pr i or  t o di smi ssal  
due t o i mpr oper  venue.   However ,  t he one year  st at ut e of  
l i mi t at i ons appl i cabl e her e,  see Wi s.  St at .  § 425. 307( 1) ,  
pr event s Br unt on f r om r e- f i l i ng t hi s act i on i n t he pr oper  
count y,  t her eby avoi di ng dupl i cat i ve ef f or t s by t he c i r cui t  
cour t s.  

15 The act i on was venued i n Dane Count y f or  near l y seven 
mont hs af t er  Br unt on i nf or med Nuvel l  t hat  Dane Count y was not  a 
pr oper  venue f or  t he act i on.  
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¶52 When Nuvel l  r ef used t o st i pul at e t o Br unt on' s t r ansf er  

of  t he act i on t o Rock Count y so Br unt on coul d avoi d di smi ssal  of  

t he act i on,  i t  was Br unt on who chose t o cont i nue t o di sr egar d 

t he venue def ect  of  her  own maki ng and t o r i sk di smi ssal  of  her  

l awsui t . 16  Nuvel l ' s  r ef usal  t o st i pul at e t o t r ansf er r i ng venue 

t o Rock Count y does not  demonst r at e i t s i nt ent i on t o wai ve t he 

i mpr oper  venue;  r at her ,  i t  may r easonabl y be i nt er pr et ed as 

demonst r at i ng Nuvel l ' s  i nt ent  t o st and on i t s r i ght  t o pr oper  

venue,  i ncl udi ng t he r i ght  t o have an i mpr oper l y venued act i on 

agai nst  i t  di smi ssed.  

¶53 Ther e i s not hi ng i n t he r ecor d t hat  est abl i shes t hat  

Nuvel l  i nt ent i onal l y,  by af f i r mat i ve act i ons,  r el i nqui shed i t s 

r i ght  t o pr oper  venue or  i t s st at ut or y r i ght  t o di smi ssal  of  t he 

i mpr oper l y venued act i on.   Accor di ngl y,  we concl ude Nuvel l ' s 

conduct  di d not  unambi guousl y demonst r at e wai ver  of  t he i mpr oper  

venue,  and,  t her ef or e,  t he c i r cui t  cour t  pr oper l y di smi ssed t hi s  

act i on.  

                                                 
16 Had Br unt on di smi ssed t he Dane Count y act i on and r e- f i l ed 

t he act i on i n Rock Count y when she r ai sed t he venue i ssue wi t h 
Nuvel l ,  Br unt on woul d have had about  f our  mont hs t o r e- f i l e her  
act i on i n Rock Count y bef or e t he st at ut e of  l i mi t at i ons expi r ed.   
Because Br unt on wai t ed f or  Nuvel l  t o cur e t he def ect  she 
cr eat ed,  t he st at ut e of  l i mi t at i ons bar s her  c l ai m.   Al t hough 
t hi s out come may seem har sh,  t ypi cal l y act i ons ar i s i ng under  
consumer  cr edi t  t r ansact i ons wi l l  be br ought  by mer chant s.   Thi s 
st at ut or y i nt er pr et at i on wi l l  encour age mer chant s t o use f ai r  
cr edi t  col l ect i on pr act i ces and pr ot ect  consumer s,  t her eby 
pr omot i ng t he pur poses under l y i ng t he Wi sconsi n Consumer  Act .   
Wi s.  St at .  § 421. 102( 2) ( b) - ( c) .  
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I I I .   CONCLUSI ON 

¶54 The di sposi t i ve i ssue i n t hi s case i s whet her  under  

Wi s.  St at .  § 421. 401( 2)  Nuvel l  " appear [ ed]  and wai ve[ d]  t he 

i mpr oper  venue"  such t hat  di smi ssal  of  t he act i on,  whi ch ar ose 

out  of  a consumer  cr edi t  t r ansact i on,  was not  r equi r ed.   We 

concl ude t hat  appear ance and wai ver  under  § 421. 401( 2)  r equi r es 

t wo act i ons:   ( 1)  an appear ance est abl i shed by conduct  

r ecogni zed under  t he l aw as appear ance and ( 2)  wai ver  

est abl i shed by t he def endant ' s knowl edge of  t he pr oper  venue and 

t he i nt ent i onal  r el i nqui shment  of  t he r i ght  t o pr oper  venue.   

Nuvel l  appear ed by r esponsi ve pl eadi ng,  cour t  appear ances and 

l i t i gat i ng i t s def enses.   However ,  nei t her  Nuvel l ' s  f ai l ur e t o 

r ai se t he i mpr oper  venue i n i t s answer  nor  i t s ot her  appear ances 

i n t hi s act i on const i t ut ed an i nt ent i onal  r el i nqui shment  of  t he 

r i ght  t o pr oper  venue.   Because Nuvel l  di d not  bot h appear  and 

wai ve t he i mpr oper  venue,  t he c i r cui t  cour t  was r equi r ed t o 

di smi ss t he act i on when Nuvel l  r ai sed t he venue def ect .   See 

§ 421. 401( 2) ( b) .   Accor di ngl y,  we r ever se t he deci s i on of  t he 

cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he act i on i s r emanded t o t he c i r cui t  cour t  f or  

di smi ssal .  
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¶55 SHI RLEY S.  ABRAHAMSON,  C. J.     (concurring)  Thi s case 

i s i n an unusual  post ur e.   I n t he i nst ant  case t he consumer  i s 

t he pl ai nt i f f ,  and t he cr edi t or  i s  t he def endant .   I n many,  i f  

not  i n most ,  consumer  cr edi t  cases t he cr edi t or  i s  t he 

pl ai nt i f f ,  seeki ng a r emedy agai nst  a consumer  who i s t he 

def endant .   

¶56 The r ul es adopt ed i n t he pr esent  case wi l l  appl y i n 

al l  cases,  r egar dl ess of  who i s t he pl ai nt i f f  or  def endant ,  and 

any i nt er pr et at i on of  t he st at ut es must  pr omot e t he pur poses and 

pol i c i es of  t he Wi sconsi n Consumer  Act .   

¶57 I  woul d r ever se t he deci s i on of  t he cour t  of  appeal s 

and r emand t he cause t o t he c i r cui t  cour t  t o di smi ss t he act i on.    

¶58 I  r each t hi s r esul t  even t hough t he r esul t  seems har sh 

and at  some l evel  of f ends my sense of  f ai r ness.   But  t he r esul t  

r eached i s,  i n my opi ni on,  r equi r ed by t he st at ut e.    

¶59 The sense of  unf ai r ness ar i ses because Nuvel l  Cr edi t  

Cor por at i on ( t he def endant )  knew t hat  Br unt on ( t he 

consumer / pl ai nt i f f )  had br ought  t he act i on i n t he wr ong count y.   

Never t hel ess,  Nuvel l  Cr edi t  cont i nued t o l i t i gat e t he case i n 

Dane Count y and t hen shout ed,  " Got cha——wr ong count y! "  onl y af t er  

doi ng so woul d end t he consumer / pl ai nt i f f ' s  case.   Nuvel l  Cr edi t  

act i vel y par t i c i pat ed i n t he l i t i gat i on i n Dane Count y Ci r cui t  

Cour t ,  i ncl udi ng di scover y,  f or  mor e t han a year  bef or e 

obj ect i ng t o venue;  whi l e par t i c i pat i ng i n t he l i t i gat i on Nuvel l  

Cr edi t  di d not  advi se t he c i r cui t  cour t  of  t he def ect  i n venue;  

t hen Nuvel l  Cr edi t  sought  di smi ssal  of  t he act i on onl y af t er  t he 
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st at ut e of  l i mi t at i ons had r un agai nst  t he consumer / pl ai nt i f f ,  

maki ng i t  i mpossi bl e f or  her  t o r ef i l e t he c l ai m i n t he pr oper  

count y.   Nuvel l  Cr edi t ' s  conduct  seems " t r i cky"  and wast ef ul  of  

t he c i r cui t  cour t ' s  t i me,  and means t hat  t he consumer / pl ai nt i f f  

never  get s her  day i n cour t .    

¶60 The appear ance i s t hat  Nuvel l  Cr edi t  unf ai r l y r el i ed 

on a " t echni cal i t y"  t o pr event  t he consumer / pl ai nt i f f  f or ever  

f r om get t i ng a det er mi nat i on on t he mer i t s of  her  c l ai m.   But  

t he so- cal l ed " t echni cal i t y"  i s  a l egi s l at i ve enact ment  

gover ni ng a cour t ' s  j ur i sdi ct i on,  an enact ment  bi ndi ng on t he 

l i t i gant s and on t he cour t s.   See Ket t  v.  Cmt y.  Cr edi t  Pl an,  

I nc. ,  228 Wi s.  2d 1,  12- 13,  596 N. W. 2d 786 ( 1999) .    

¶61 The sense of  unf ai r ness i s mi t i gat ed somewhat  by t he 

f act  t hat  t he consumer / pl ai nt i f f  al so knew t hat  Dane Count y was 

t he wr ong venue,  had t he t i me t o change t he venue t o Rock 

Count y,  but  di d not  act  t o change t he venue.   

¶62 I  agr ee wi t h t he maj or i t y opi ni on i n many r espect s:   

Thi s case i s a st at ut or y i nt er pr et at i on case ar i s i ng under  t he 

Wi sconsi n Consumer  Act ,  chapt er s 421 t o 427 of  t he st at ut es.   

The deci s i on t ur ns speci f i cal l y on t he i nt er pr et at i on of  Wi s.  

St at .  § 421. 401( 2) .   The l egi s l at ur e i nst r uct ed t he cour t  how t o 

i nt er pr et  chapt er s 421 t o 427 of  t he st at ut es.   Sect i on 

421. 101( 1)  i nst r uct s t he cour t s  t o gi ve a l i ber al  const r uct i on 

and appl i cat i on t o pr ovi s i ons of  t he Wi sconsi n Consumer  Act  t o 

pr omot e t hei r  under l y i ng pur poses and pol i c i es.   A basi c pur pose 
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of  t he Wi sconsi n Consumer  Act  i s  " t he pr ot ect i on of  cust omer s. "   

Maj or i t y op. ,  ¶26. 1   

¶63 Sect i on 421. 401( 2)  r equi r es di smi ssal  of  an act i on 

br ought  i n t he wr ong count y unl ess t he def endant  " appear s and 

wai ves t he i mpr oper  venue. "   The par t i es agr ee,  as do t he 

maj or i t y opi ni on and I ,  t hat  t he def endant  i n t he pr esent  case 

" appear ed. " 2   

¶64 The pr i nci pal  i ssue i n t he pr esent  case i s what  t he 

wor d " wai ves"  means i n t he st at ut e.    

                                                 
1 " [ T] he venue pr ovi s i on must  be i nt er pr et ed t o pr ot ect  

consumer s and f avor  t hei r  par t i c i pat i on i n t he l egal  pr ocess.   
The l egi s l at ur e under st ood t hat  consumer s ar e l i kel y t o have 
l i mi t ed r esour ces,  wher eas cr edi t or s ar e mor e apt  t o have 
r esour ces and be f ami l i ar  wi t h t he l aw. "   Ket t  v.  Cmt y.  Cr edi t  
Pl an,  I nc. ,  228 Wi s.  2d 1,  23,  596 N. W. 2d 786 ( 1999) .  

2 I  have some ot her  quest i ons about  t he maj or i t y opi ni on but  
do not  enumer at e al l  of  t hem.   For  exampl e,  I  t hi nk t he maj or i t y 
speaks t oo br oadl y i n st at i ng at  ¶32:  " To appear  and t o wai ve 
cannot  be f ound i n a s i ngl e act . "   The accur acy of  t hi s 
gener al i zat i on wi l l  depend on what  i s v i ewed as a s i ngl e act .    

The Wi sconsi n Consumer  Act ,  cr eat ed by 1971 Wi s.  Act  239 
( publ i shed Apr i l  18,  1972) ,  r ef er s t o " t he f eder al  consumer  
cr edi t  pr ot ect i on act . "   Wi s.  St at .  § 421. 102( 2) ( d)  ( emphasi s  
added) .   A f eder al  Consumer  Cr edi t  Pr ot ect i on Act  was adopt ed a 
f ew year s bef or e t he Wi sconsi n Consumer  Act .   See Pub.  L.  90-
321,  82 St at .  146 ( 1968)  ( codi f i ed as amended at  15 U. S. C.  
§§ 1601 et  seq. ) .   The maj or i t y opi ni on r el i es on cases 
r ef er r i ng t o t he f eder al  Fai r  Debt  Col l ect i on Pr act i ces Act ,  
whi ch was adopt ed af t er  t he Wi sconsi n Consumer  Act .   See Pub.  L.  
95- 109,  91 St at .  874 ( 1977)  ( codi f i ed at  15 U. S. C.  §§ 1692 et  
seq. ) .   No expl anat i on i s gi ven f or  r el i ance on t hi s l at er  Act .   
See maj or i t y op. ,  ¶¶41- 43.  

The maj or i t y opi ni on at  n. 10 c i t es Tower  Aut o.  Mi l waukee,  
LLC v.  Sampher e,  an unpubl i shed opi ni on of  t he cour t  of  appeal s,  
as pr ecedent ,  cont r ar y t o cour t  r ul es.   See Wi s.  St at .  
§ 809. 23( 3) .    
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¶65 The maj or i t y opi ni on det er mi nes t hat  " wai ves"  means 

" i nt ent i onal [ l y ]  r el i nqui sh[ es]  .  .  .  t he known r i ght  t o pr oper  

venue" 3 and t hat  t hi s i nt ent i onal  r el i nqui shment  can be 

accompl i shed by an " expr ess st at ement "  or  by conduct . 4  Accor di ng 

t o t he maj or i t y  opi ni on,  wai ver  by conduct  " occur s when a 

par t y ' s conduct  i s ' so i nconsi st ent  wi t h a pur pose t o st and upon 

one' s r i ght s as t o l eave no r oom f or  a r easonabl e i nf er ence t o 

t he cont r ar y. ' "   Maj or i t y op. ,  ¶38. 5 

¶66 I  di sagr ee t hat  " wai ves"  i n Wi s.  St at .  § 421. 401( 2)  

i ncl udes wai ver  by conduct . 6  Rat her ,  I  agr ee wi t h Nuvel l  Cr edi t  

t hat  t he meani ng of  " wai ves"  i n Wi s.  St at .  § 421. 401( 2)  r equi r es 

                                                 
3 See,  e. g. ,  maj or i t y op. ,  ¶¶36,  37,  38.  

4 Maj or i t y op. ,  ¶38.  

5 I  wonder  whet her  t he maj or i t y opi ni on' s al t er nat i ve way of  
expr essi ng t hi s t hought ——" af f i r mat i ve act s unambi guousl y 
demonst r at i ng t hat  hi s conduct  i s i nt ent i onal l y under t aken and 
meant  t o gi ve up t he r i ght  t o pr oper  venue" ——expr esses a 
di f f er ent  t est .   Maj or i t y op. ,  ¶38.   

6 I  al so di sagr ee wi t h t he maj or i t y opi ni on' s appl i cat i on of  
i t s  def i ni t i on of  conduct  t o t he f act s of  t he pr esent  case.   

The maj or i t y opi ni on concl udes t hat  al t hough Nuvel l  Cr edi t  
knew t hat  t he venue was i mpr oper  and t hat  i t  coul d get  a 
di smi ssal  of  t he act i on,  i t s  conduct  of  cont i nui ng l i t i gat i on 
was mer el y " def endi ng i t sel f , "  not  an i nt ent i onal  r el i nqui shment  
of  t he known r i ght  t o pr oper  venue.   Maj or i t y op. ,  ¶50.   I f  
Nuvel l  Cr edi t ' s  conduct  i n t he pr esent  case does not  const i t ut e 
an i nt ent i onal  r el i nqui shment  of  t he known r i ght  t o pr oper  
venue,  what  conduct  woul d be an i nt ent i onal  r el i nqui shment  of  
t he known r i ght  t o pr oper  venue? 

I f  I  wer e t o agr ee wi t h t he maj or i t y opi ni on' s 
" conduct / wai ver "  appr oach,  I  woul d have t o di ssent .   I n addi t i on 
t o f i l i ng an answer  and appear i ng,  Nuvel l  Cr edi t  par t i c i pat ed i n 
di scover y.   I  concl ude t hat  Nuvel l  Cr edi t ' s  conduct  const i t ut es 
a wai ver  under  t he maj or i t y opi ni on' s t est .     
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an expr ess wai ver  of  i mpr oper  venue.   An expr ess wai ver  i s an 

af f i r mat i ve expr essi on i n wr i t i ng or  by or al  st i pul at i on on t he 

r ecor d i n open cour t .   Such an af f i r mat i ve expr essi on must  be 

vol unt ar i l y ,  knowi ngl y,  and i nt el l i gent l y made.    

¶67 Thi s i nt er pr et at i on of  " wai ves"  gi ves l i t i gant s and 

cour t s a r ul e as " br i ght  l i ne"  as possi bl e,  one t hat  wi l l  

pr ot ect  t he consumer  and di scour age conf usi on and l i t i gat i on 

about  t he col l at er al  i ssue of  wai ver  by conduct .   

¶68 Thi s i nt er pr et at i on compor t s wi t h t he l egi s l at i ve 

st at ement  of  t he pur poses and pol i c i es of  t he Wi sconsi n Consumer  

Act .   The expl i c i t  l egi s l at i ve r ul e of  const r uct i on i s t hat  t he 

Wi sconsi n Consumer  Act  " shal l  be l i ber al l y const r ued and appl i ed 

t o pr omot e [ i t s]  under l y i ng pur poses and pol i c i es. "   Wi s.  St at .  

§ 421. 102( 1) .   The l egi s l at ur e st at ed t he under l y i ng pur poses 

and pol i c i es of  chapt er s 421 t o 427 as f ol l ows i n § 421. 102( 2) :  

( a)  To si mpl i f y,  c l ar i f y and moder ni ze t he l aw 
gover ni ng consumer  t r ansact i ons;  

( b)  To pr ot ect  cust omer s agai nst  unf ai r ,  decept i ve,  
f al se,  mi sl eadi ng and unconsci onabl e pr act i ces by 
mer chant s;  

( c)  To per mi t  and encour age t he devel opment  of  f ai r  
and economi cal l y sound consumer  pr act i ces i n consumer  
t r ansact i ons;  and 

( d)  To coor di nat e t he r egul at i on of  consumer  cr edi t  
t r ansact i ons wi t h t he pol i c i es of  t he f eder al  consumer  
cr edi t  pr ot ect i on act .      

¶69 Expr ess wai ver  pr omot es t he l egi s l at i ve pol i cy of  

" pr ot ect [ i ng]  cust omer s agai nst  unf ai r ,  decept i ve,  f al se,  

mi sl eadi ng and unconsci onabl e pr act i ces by mer chant s. " 7  The 
                                                 

7 Wi s.  St at .  § 421. 102( 2) ( b) .  
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consumer / cust omer  i s of t en t he def endant ,  i s  of t en 

unsophi st i cat ed about  t he l aw,  and f r equent l y r epr esent s hi msel f  

or  her sel f ,  wi t hout  an at t or ney.   A r equi r ement  of  expr ess 

wai ver  pr ot ect s t he consumer  agai nst  unwi t t i ngl y  r el i nqui shi ng a 

r i ght  t hat  t he st at ut e pr ovi des.  

¶70 Expr ess wai ver  al so ser ves t he pur poses t o " s i mpl i f y"  

and " c l ar i f y"  t he l aw gover ni ng consumer  t r ansact i ons8 and t o 

" encour age t he devel opment  of  f ai r  and economi cal l y sound 

consumer  pr act i ces i n consumer  t r ansact i ons. " 9  Expr ess wai ver  i s  

s i mpl er  and cl ear er  t han const r ui ng wai ver  by conduct  and i t  

encour ages t he f ai r  and sound pr act i ce of  c l ear  and expl i c i t  

communi cat i on of  consumer s'  r i ght s i n Wi sconsi n.  

¶71 Nuvel l  Cr edi t  di d not  expr essl y wai ve i t s r i ght  t o a 

pr oper  venue i n t he pr esent  case.   Nuvel l  Cr edi t  di d not  execut e 

an af f i r mat i ve expr essi on i n wr i t i ng or  ent er  i nt o an or al  

st i pul at i on on t he r ecor d i n open cour t  t o wai ve i mpr oper  venue.   

Accor di ngl y,  I  woul d r ever se t he deci s i on of  t he cour t  of  

appeal s and concl ude t hat  t he c i r cui t  cour t  di d not  er r  i n 

di smi ssi ng t he pr esent  act i on.    

¶72 For  t he r easons set  f or t h,  I  wr i t e separ at el y t o st at e 

what  I  consi der  t he pr oper  i nt er pr et at i on of  " wai ves"  i n Wi s.  

St at .  § 421. 401( 2) .    

                                                 
8 Wi s.  St at .  § 421. 102( 2) ( a) .  

9 Wi s.  St at .  § 421. 102( 2) ( c) .  
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¶73 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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¶74 MI CHAEL J.  GABLEMAN,  J.    (concurring in part, 

dissenting in part).  I  j oi n t he maj or i t y opi ni on' s def i ni t i on 

of  " wai ver "  as used i n Wi s.  St at .  § 421. 401( 2) ,  whi ch i ncl udes 

wai ver  by conduct .   However ,  I  di ssent  because I  woul d f i nd t hat  

Nuvel l ' s  act i ons i n t hi s case di d const i t ut e wai ver  by conduct .  

¶75 Under  § 421. 401( 2) ,  a c i r cui t  cour t  must  di smi ss an 

i mpr oper l y venued act i on " unl ess t he def endant  appear s and 

wai ves t he i mpr oper  venue. "   The maj or i t y opi ni on r i ght l y 

concl udes t hat  wai ver  i n t hi s st at ut e i s " t he i nt ent i onal  

r el i nqui shment  of  a known r i ght . "   Maj or i t y op. ,  ¶37.   Thi s 

r equi r es t hat  t he def endant  ( 1)  " knew t he pl ace of  pr oper  

venue" ;  ( 2)  " knew t hat  he had t he r i ght  t o di smi ssal " ;  and ( 3)  

i nt ent i onal l y r el i nqui shed t hose r i ght s.   I d. ,  ¶¶37- 38.  

¶76 The maj or i t y opi ni on i s al so cor r ect  t hat  a par t y may 

i nt ent i onal l y r el i nqui sh i t s r i ght s ei t her  expr essl y or  by 

conduct .   I d. ,  ¶38 ( c i t i ng Fr aser  v.  Aet na Li f e I ns.  Co. ,  114 

Wi s.  510,  523- 24,  90 N. W.  476 ( 1902) ;  Est at e of  Ross v.  Ross,  

181 Wi s.  125,  134,  194 N. W.  151 ( 1923) ) .   A par t y i nt ent i onal l y 

r el i nqui shes i t s  r i ght s t hr ough conduct  when t he par t y ' s act i ons 

ar e " so i nconsi st ent  wi t h a pur pose t o st and upon one' s r i ght s 

as t o l eave no r oom f or  a r easonabl e i nf er ence t o t he cont r ar y. "   

Fr aser ,  114 Wi s.  at  523–24.   Over  and over  agai n,  Wi sconsi n 

cour t s have r ecogni zed t hat  wai ver  may be i nf er r ed as a mat t er  

of  l aw f r om par t i es '  act i ons;  wai ver  need not  be expr ess.   See,  

e. g. ,  Mi l as v.  Labor  Ass' n of  Wi sconsi n,  214 Wi s.  2d 1,  9- 10,  
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571 N. W. 2d 656 ( 1997) . 1  Bl ack' s Law Di ct i onar y al so makes cl ear  

t hat  wai ver  may be ei t her  " expr ess or  i mpl i ed. "   Bl ack' s Law 

Di ct i onar y 1717–18 ( 9t h ed.  2009) .   " Wai ver , "  t hen,  i s a t er m of  

ar t .   Unl ess t he st at ut or y or  const i t ut i onal  cont ext  c l ear l y 

i ndi cat es ot her wi se,  wai ver  i n Wi sconsi n may be accompl i shed 

expr essl y or  by conduct . 2 

¶77 Whet her  wai ver  by conduct  has occur r ed,  however ,  wi l l  

obvi ousl y depend upon t he par t i cul ar  conduct  i n each case.   My 

par t i ng of  t he ways wi t h t he maj or i t y occur s not  wi t h i t s 

st at ement  of  t he l aw,  but  i n i t s appl i cat i on of  t he l aw t o t he 

f act s of  t hi s case.   I n my vi ew,  t he onl y r easonabl e i nf er ence 

                                                 
1 See al so Hanz Tr ucki ng,  I nc.  v.  Har r i s Br os.  Co. ,  29 

Wi s.  2d 254,  264–66,  138 N. W. 2d 238 ( 1965) ;  Est at e of  Ross v.  
Ross,  181 Wi s.  125,  134- 35,  194 N. W.  151 ( 1923) ;  Pabst  Br ewi ng 
Co.  v.  Mi l waukee,  126 Wi s.  110,  117- 18,  105 N. W.  563 ( 1905) .  

2 The concur r ence concl udes t hat  t he wor d " wai ves"  i n 
§ 421. 401( 2)  does not  i ncl ude wai ver  by conduct ;  wai ver  may onl y 
be expr ess,  i t  suggest s.   Concur r ence,  ¶66.  

The concur r ence' s anal ysi s has not hi ng t o do wi t h t he 
st at ut e or  case l aw,  however .   I t  chooses t hi s appr oach,  
i gnor i ng t he gener al l y under st ood meani ng of  wai ver ,  because i t  
i s  a s i mpl e,  " br i ght  l i ne"  r ul e,  and because i t  wi l l  bet t er  
pr ot ect  consumer s.   See i d. ,  ¶¶67- 70.  

None of  t hese pol i cy- or i ent ed r easons j ust i f y changi ng t he 
wel l - set t l ed meani ng of  t he wor d " wai ves" ——a meani ng sur el y 
known by t he l egi s l at ur e when dr af t i ng t hi s st at ut e.   I f  t he 
l egi s l at ur e want ed t o al l ow onl y expr ess wai ver  under  
§ 421. 401( 2) ,  i t  coul d have sai d so.   The f act  t hat  i t  di d not  
suggest s t hat  t he l egi s l at ur e i nt ended " wai ves"  t o have i t s 
or di nar y,  wel l - accept ed meani ng,  whi ch i ncl udes bot h expr ess 
wai ver  and wai ver  by conduct .   See Gr obar chi k v.  St at e,  102 
Wi s.  2d 461,  467- 68,  307 N. W. 2d 170 ( 1981)  ( expl ai ni ng t hat  as a 
f undament al  canon of  st at ut or y  const r uct i on,  we pr esume t he 
l egi s l at ur e used t echni cal  t er ms or  t er ms of  ar t  wi t h t hei r  
t echni cal  meani ng) .  
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t hat  can be dr awn f r om Nuvel l ' s  conduct  i s t hat  i t  wai ved i t s 

r i ght  t o obj ect  t o venue.  

¶78 A br i ef  over vi ew of  t he t i mel i ne her e wi l l  be hel pf ul .  

¶79 Br unt on f i l ed t hi s act i on i n t he Dane Count y Ci r cui t  

Cour t  on December  16,  2005.   Nuvel l  appear ed and f i l ed i t s 

answer  on Febr uar y 2,  2006,  maki ng no venue obj ect i on.  

¶80 On May 23,  2006,  Nuvel l  commenced a r epl evi n act i on 

agai nst  Br unt on i n Rock Count y based out  of  t he same consumer  

cr edi t  t r ansact i on.   Thi s,  of  cour se,  was " a c l ai m ar i s i ng out  

of  a .  .  .  consumer  cr edi t  t r ansact i on"  under  § 421. 401( 1) ,  j ust  

l i ke t he sui t  at  i ssue her e.  

¶81 On August  9,  2006,  Br unt on' s at t or ney made Nuvel l  

awar e t hat  t he cur r ent  sui t  was venued i n t he wr ong count y under  

§ 421. 401( 2) .   Br unt on r equest ed t hat  Nuvel l  st i pul at e t o 

t r ansf er r i ng venue t o Rock Count y,  but  Nuvel l  r ef used t hat  

r equest  on August  11,  2006.  

¶82 Fi nal l y,  on Febr uar y 27,  2007,  Nuvel l  moved f or  

summar y j udgment ,  seeki ng di smi ssal  of  Br unt on' s  sui t  because i t  

was venued i n Dane Count y i nst ead of  Rock Count y i n v i ol at i on of  

§ 421. 401.   Conveni ent l y,  t he st at ut e of  l i mi t at i ons on 

Br unt on' s c l ai m had expi r ed j ust  t wo mont hs pr i or . 3 

¶83 Thus,  Nuvel l  l i t i gat ed t hi s sui t  f or  mor e t han a year  

bef or e r ai s i ng i t s venue obj ect i ons.   Nuvel l  may have known t hat  

                                                 
3 The one- year  st at ut e of  l i mi t at i ons woul d have begun t o 

r un wi t h t he commi ssi on of  t he al l egedl y  i mpr oper  debt  
col l ect i on pr act i ces.   These occur r ed i n November  and December  
2005,  so t he st at ut e of  l i mi t at i ons woul d have expi r ed i n l at e 
2006.  
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venue was i mpr oper  when f i l i ng t he r epl evi n act i on i n May 2006,  

and i ndi sput abl y knew t hat  venue was i mpr oper  i n August  2006.   

Ther ef or e,  Nuvel l  knew t he pl ace of  pr oper  venue,  knew i t  had 

t he r i ght  t o di smi ssal ,  and yet  cont i nued t o act i vel y l i t i gat e 

f or  at  l east  s i x  mont hs,  and per haps as many as ni ne mont hs.   I  

concl ude t hat  onl y one r easonabl e i nf er ence can be dr awn f r om 

Nuvel l ' s  conduct :  i t  i nt ent i onal l y r el i nqui shed i t s r i ght  t o 

chal l enge venue. 4 

¶84 For  t he f or egoi ng r easons,  I  woul d af f i r m t he j udgment  

of  t he cour t  of  appeal s and r espect f ul l y concur  i n par t ,  and 

di ssent  i n par t .  

 

 

                                                 
4 As t he concur r ence l i kewi se quer i es,  " I f  Nuvel l  Cr edi t ' s  

conduct  i n t he pr esent  case does not  const i t ut e an i nt ent i onal  
r el i nqui shment  of  t he known r i ght  t o pr oper  venue,  what  conduct  
woul d .  .  .  ?"   Concur r ence,  ¶66 n. 6.  
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