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REVI EW of a decision of the Court of Appeals. Reversed.

11 PATI ENCE DRAKE ROGGENSACK, J. W review a decision
of the court of appeals,! which reversed the circuit court's
judgnent? convicting Kelly R Ferguson (Ferguson) of nisdemeanor
obstructing an officer pursuant to Ws. Stat. § 946.41(1) (2005-
06).%® The issue presented is whether the facts of this case

required the circuit court to instruct the jury that in order

! State v. Ferguson, No. 2007AP2095-CR, unpublished slip op.
(Ws. C. App. Jan. 29, 2008).

2 The Honorable Gegory B. Huber, Mrathon County Circuit
Court, presided.

3 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unl ess otherw se not ed.
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for Ferguson to have violated 8§ 946.41(1), the entry of
Ferguson's home to arrest her for disorderly conduct was
acconpani ed by exigent circunstances. Ferguson contends that
because the police entered her home wthout a warrant and the
jury was not instructed on exigent circunstances, there was no
basis for the jury to find that the police acted wth "|aw ul
authority,"” as 8§ 946.41(1) requires. We conclude that, even
though a jury instruction on exigent circunstances could have
been given under the evidence presented to the jury, because
Ferguson struggled with the officers outside of her honme when
she was in lawful custody of the police, the instruction given
accurately set out the law for the officers’' actions at that
tine. Therefore, if omtting an instruction on exigent
ci rcunstances was error, it was harmess error. Accordingly, we
reverse the decision of the court of appeals and affirm the
circuit court's judgnent of conviction.
. BACKGROUND

12 On Decenber 29, 2005, at around 4:30 in the norning,
VWausau police responded to a report of an attenpted break-in at
a residence. VWen the police arrived, they spoke wth the
person who had tel ephoned, a tenant of the apartnent building s
| oner floor, who conplained that the upstairs tenant, Ferguson,
had pounded on his door and threatened to evict him The | ower
tenant expl ained that Ferguson was not the landlord and had no
authority to evict him

13 Following this interaction, the officers proceeded to
Ferguson's apartnent. They knocked on the door and Ferguson

2
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answer ed. They asked Ferguson if she had been downstairs

earlier. The officers testified that she said "no," and then
becane belligerent, yelling and swearing at the officers. They
said that while Ferguson was yelling, her nephew, also a
resident of Ferguson's apartnent, attenpted to grab her arm and
calm her down. The officers testified that Ferguson shoved her
nephew at this point and that she directed profanities at him
and told him to pack up his things and nove out. Fer guson
di sputes this.

14 Until this tine, the officers were outside of
Ferguson's apartnment, while Ferguson and her nephew were inside
of the apartnent. However, following Ferguson's agitated
conduct toward her nephew, the officers entered the apartnent
wthout a warrant and arrested Ferguson for m sdeneanor
di sorderly conduct pursuant to Ws. Stat. § 947.01.% \en the
of ficers handcuffed Ferguson, she tried to pull her arm away,
but was unable to do so. Ferguson was also resistive as the

police attenpted to get her socks on, and she continued to yel

and scream

4 Wsconsin Stat. § 947.01 states:

Whoever, in a public or private place, engages in
vi ol ent, abusi ve, i ndecent, pr of ane, boi st er ous,
unreasonably loud or otherwi se disorderly conduct
under circunstances in which the conduct tends to
cause or provoke a disturbance is guilty of a Cass B
m sdeneanor .
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15 The officers then escorted Ferguson out of her
apart nent. According to trial testinony, she continued to

resi st:

Q Was she cooperative with you going down the stairs?

A No. She would do shoulder shifts back and forth to
try to either break free, then she was what we cal
dead wei ght tactics, where an individual goes |inp,
and then you have to struggle nore to hold them up
and so forth. This creates a danger for the
i ndi vidual and us, especially when they are going
down a flight of stairs.

There was a point halfway through the stairs where
she picked her legs up, kind of up in front of her,
and started alnbst a bicycle notion with her feet,
flailing her feet around.

Q How were her arns? Wre they flailing about al so?

A They [were] handcuffed, and we were holding them
| said there wasn't nmuch she could do with her
ar Is. Mostly it was an upper torso shift back and
forth.

[While she was kicking with her legs, | either got

kicked with her foot or knee in the thigh. It was
kind of |ike a <charlie horse feeling as we
continued down the stairs. Eventually we got her

to the bottom of the stairs safely wthout anyone
el se getting injured.

Q During the taking her down the stairs, how would
you characterize the defendant's deneanor, again
using the one to ten |level of volunme?

It was the sane, ten

Q Upon getting her to the bottom of the stairs, what
then did you do?

A W escorted her to the car. The stairs are at the
back of the residence. We picked the cl osest car,
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whi ch happened to be in front by her driveway as we
were parked across the street. W escorted her on
the pavenent along the driveway, and at the front
of the house where the sidewal k and boul evard is,
that's where [the] squad was parked, and we got her
to the squad there.

Q Wen you were taking her to that squad, what was
the state of her pants?

A WwWll, we were kind of rushing her to the car
because she was yelling and so forth. Her pants
began to fall down, | suspect because of all the
ki cki ng she was doing. As we got to the rear of
the squad, | still had her, ahold of her with one
arm and began to try to pull up her trousers wth
nmy left hand, and she counteracted ny efforts by
ki cking nore to actually kick the pants off.

Ferguson was charged with disorderly conduct, obstructing an
officer and two counts of battery by a prisoner.?>

16 At trial, Ferguson requested that the circuit court
use the followng jury instruction for the "lawful authority”

el ement of the obstruction charge:

Police officers act wth lawful authority if
their acts are conducted in accordance with the |aw
In this case, it is alleged that while the police were
investigating a conplaint made against the defendant
Kel |y Ferguson by her downstairs neighbors and she got
so loud and abusive toward the officers that they
found it necessary to arrest her at her hone.

The police lack authority to nmake an arrest of a
person in the person's honme wthout a warrant unless
exi gent circunstances exist that require the arrest to
take place inmediately.

° The two counts of battery by a prisoner are based on
events that took place while Ferguson was confined in the
Mar at hon County Jail, and do not relate to our discussion here.
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In this case, the police did not have an arrest
war r ant .

Exi gent circunstances which justify a warrantl ess
arrest inside the person's hone, fall into four
cat egori es:

A The police were in hot pursuit of the
defendant at the tine of her arrest inside her hone.

B. The police had reason to believe evidence
would be destroyed wunless they nmade an arrest
i mredi atel y[.]

C. The defendant was likely to flee.

D. The defendant was an immedi ate threat to the
safety of others.

If none of these circunstances [existed], the
arrest was nmade without |awful authority[.]

The circuit court rejected Ferguson's proposed jury instruction,

and instead instructed the jury as foll ows:

Police officers act with lawful authority if their
acts are conducted in accordance with the |aw I n
this case, it is alleged that the officers were
responding to and investigating a citizen conplaint.
During the course of doing so, the officers arrested
t he def endant.

An arrest is |awful when the officer has
reasonable grounds to believe that the person is
commtting, has committed, or is about to commt a
crine. An officer making an arrest may only use the
anmount of force reasonably necessary to take the
person into cust ody.

Havi ng been read these instructions, the jury convicted Ferguson
of disorderly conduct and obstruction.
17 The court of appeals reversed Ferguson's conviction

for obstruction. State . Fer guson, No. 2007AP2095- CR

unpubl i shed slip op., 911 (Ws. C. App. Jan. 29, 2008). It
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held that the jury instruction given by the circuit court for
the lawful authority elenent of obstruction was an incorrect
statement of the law. 1d. Because Ferguson was arrested inside
of her home wi thout a warrant, the court of appeals focused only
on Ferguson's conduct within her home and held that the police
could be acting with lawful authority only if Ferguson's arrest
was acconpani ed by "exigent circunstances."” Id. Because the
jury was not instructed on exigent circunstances, the court of
appeal s concluded that "it is not possible in this case to say
that Ferguson was obstructing the officers while they acted with
| awful authority.” Id. (enmphasis in original). The court of
appeal s reversed Ferguson's conviction and remanded the case for
anewtrial. Id.

18 W granted review and now reverse the court of

appeal s.
1. DI SCUSSI ON
A St andard of Revi ew
19 "[A] circuit court has broad discretion in deciding
whether to give a particular jury instruction.” State v. Fonte,

2005 W 77, 19, 281 Ws. 2d 654, 698 N W2d 594. A circuit
court properly exercises its discretion when it fully and fairly
informs the jury of the law that applies to the charges for
which a defendant is tried. Id. Wether a jury instruction
fully and fairly inforns the jury of the law applicable to the
charges being tried is a question of law that we review

i ndependently. 1d. (citing State v. Goth, 2002 W App 299, 18,

258 Ws. 2d 889, 655 NW2d 163). If the jury instruction given
7
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was not an accurate statenent of the applicable law, then the
circuit court has erroneously exercised its discretion.

Peplinski v. Fobe's Roofing, Inc., 193 Ws. 2d 6, 23-24, 531

N.W2d 597 (1995). W review whether it is "clear beyond a
reasonable doubt that a rational jury would have found the
defendant guilty absent the [instructional] error"™ as a question

of law. State v. Harvey, 2002 W 93, 946, 254 Ws. 2d 442, 647

N. W2d 189.
B. The Parties' Contentions

10 Ferguson chall enges her conviction for obstruction, a
violation of Ws. Stat. 8§ 946.41(1). Section 946.41(1)
provi des: "Whoever knowingly resists or obstructs an officer
while such officer is doing any act in an official capacity and
with [awful authority, is guilty of a Cass A m sdeneanor."”

11 The parties do not dispute that Ferguson was arrested
inside of her hone followng a warrantless entry by police, and
that the police had probable cause to arrest. Addi tionally,
Ferguson does not dispute that the jury was properly instructed
on all of the elenents of obstruction other than "I awful
authority."

12 The State argues that the officers acted in accordance
with the | aw because they conplied wth Ws. Stat.
8§ 968.07(1)(d), which states: "A law enforcenent officer may
arrest a person when: . . . [t]here are reasonable grounds to
believe that the person is commtting or has conmtted a crine."
The State also argues that as long as police conduct 1is
substantially in accordance wth the law, the police act wth

8
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"l awful authority.” The State asserts that it is conceded that
the police had probable cause to arrest; therefore, the arrest
was |awful even though it was acconplished w thout a warrant and
in Ferguson's hone. The State also contends that exigent
circunstances permtted the officers’ entry into Ferguson's
hone.

113 By contrast, Ferguson contends that the State's
interpretation of "lawful authority" has no support in the |aw.
She asserts that her constitutional rights were violated by the
police's entry of her honme without a warrant. She also asserts
that no exigent circunstances were present that could justify
the wunconstitutional entry, but even if the jury could have
found that exigent circunstances were present, the jury was not
instructed properly to make such a finding.

C. "Lawf ul Authority"

14 A central question before us is whether the jury
instruction given accurately conveyed the neaning of "Ilaw ul
authority” under Ws. Stat. 8 946.41(1) as applied to the facts
of this case. Lawful authority describes whether the officer's
actions are conducted in accordance with the |aw State v.
Young, 2006 W 98, 176, 294 Ws. 2d 1, 717 N W2d 729; State v.
Anni na, 2006 W App 202, 117, 296 Ws. 2d 599, 723 N.W2d 708.

15 It is black letter law that a constitutional violation

is an unlawful act. See, e.g., Segura v. United States, 468

US 796, 829 (1984) (referring to Fourth Amendnent violations

as illegal conduct); Pennhurst State Sch. & Hosp. v. Hal derman,

465 U. S. 89, 146 (1984) (concluding that acts that violate the
9
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Constitution are illegal); Cty of MIlwaukee v. Kilgore, 193

Ws. 2d 168, 189, 532 N.W2d 690 (1995) (noting that a use of
police power in violation of constitutional due process is

unlawful ); State v. Smth, 131 Ws. 2d 220, 235, 388 N W2d 601

(1986) (stating that an arrest in violation of the state or
federal Constitutions is unlawful).

116 Accordingly, we reject t he State's br oad
interpretation of lawful authority because "lawful authority,"”
as that termis used in Ws. Stat. 8§ 946.41(1), requires that
police conduct be in conpliance with both the federal and state
Constitutions, in addition to any applicable statutes. Smith,
131 Ws. 2d at 235. Therefore, we determ ne whether principles
of constitutional law relating to the officers' interactions
with Ferguson required the circuit court to instruct the jury
differently.

17 An arrest is a seizure invoking protections afforded
under the Fourth Amendnment of the United States Constitution and

Article I, Section 11 of the Wsconsin Constitution.® Generally,

® W generally have interpreted Article |, Section 11 to
provide the sane constitutional guarantees as the Suprene Court
has accorded through its interpretation of the Fourth Amendnent.
State v. Arias, 2008 W 84, 920, 311 Ws. 2d 358, 752 N W2d
748. On only one occasion in our developnent of Article 1,
Section 11 jurisprudence have we required a showng different
from that required by the Suprene Court's Fourth Anmendnent
jurisprudence. W did so in regard to our devel opnent of a good
faith exception under Article |, Section 11. State v. Eason,
2001 W 98, 245 Ws. 2d 206, 629 N W2d 625 (creating two
additional requirenments wunder Article |, Section 11 for |aw
enforcenment before according a good faith exception to their
reliance on a defective no-knock search warrant). Eason has no
application here.

10
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if the police have probable cause to nake an arrest, they do not

need a warrant. United States v. Watson, 423 U. S. 411, 417-23

(1976); West v. State, 74 Ws. 2d 390, 398, 246 N W2d 675

(1976) . However, when the police nust enter a honme to arrest,
if they have not obtained a warrant in advance, the entry and

arrest are presunptively unlawful. Payton v. New York, 445 U. S

573, 586 (1980); State v. Roberson, 2006 W 80, 9131 n.12, 292

Ws. 2d 280, 717 N.wW2d 111; State v. Hughes, 2000 W 24, 917,

233 Ws. 2d 280, 607 N.wW2d 621. This presunption is based on
"the overriding respect for the sanctity of the hone that has
been enbedded in our traditions since the origins of the
Republic." Payton, 445 U S at 601. "I ndeed, '[i]t is
axiomatic that the physical entry of the honme is the chief evi

agai nst which the wording of the Fourth Anendnent is directed.'"
State v. Richter, 2000 W 58, 9128, 235 Ws. 2d 524, 612 N.W2d

29 (quoting Welsh v. Wsconsin, 466 U S. 740, 748 (1984)).

118 A warrantless arrest executed inside of a honme may be

presunptively unl awf ul because the hone entry itself s

presunptively unlawful. See Wng Sun v. United States, 371 U S.

471, 484 (1963) (concluding that based on the facts of that
case, the arrest that followed an unlawful entry was unlawful).
Acts subsequent to an unlawful entry, but while the police are
inside of the honme, also are presunptively unlawful because of

the warrantless entry itself. New York v. Harris, 495 U S. 14,

20 (1990) (reasoning that because police conduct subsequent to

an unlawful entry and prior to exit of the hone was unlawful, "a

11
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warrantless entry wll lead to the suppression of any evidence
found, or statenents taken, inside the hone").

119 However, not al | warrantless honme entries are
unlawful . Payton nerely states a presunption to which there are
excepti ons. For exanple, a hone entry, though unacconpani ed by
a warrant, is lawful if "exigent circunstances"” are present.
Payton, 445 U S. at 586-89; Richter, 235 Ws. 2d 524, 1928
(concluding that the Fourth Anmendnent is not an absolute
prohibition to a warrantless hone entry); Smth, 131 Ws. 2d at
228 (concluding that exigent circunmstances coupled with probable
cause to arrest are sufficient to justify a hone-based arrest
conducted w thout a warrant). Exi gent circunstances exist when
"it would be unreasonable and contrary to public policy to bar
| aw enforcenent officers at the door." Richter, 235 Ws. 2d

524, 19128; see also Warden v. Hayden, 387 U S. 294, 298-300

(1967).
20 The United States Suprene Court has recognized that
exigent circunstances nmay be present in a nunber of different

situations. See, e.qg., Mchigan v. Tyler, 436 U S. 499, 509

(1978) (concluding that an ongoing fire was an exigent

circunstance); United States v. Santana, 427 U S. 38, 42-43

(1976) (holding that police in hot pursuit of a fleeing felon
was an exigent circunstance); Hayden, 387 U S. at 298-99 (sane);

Schnerber v. California, 384 U S. 757, 770-71 (1966) (concl uding

t hat I mm nent destruction of evi dence was an exi gent

circunstance). As we have expl ai ned:

12
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[tthere are four well-recognized categories of exigent
ci rcunstances that have been held to authorize a |aw
enforcenent officer's warrantless entry into a hone:
1) hot pursuit of a suspect, 2) a threat to the safety
of a suspect or others, 3) a risk that evidence wll
be destroyed, and 4) a likelihood that the suspect
will flee.

Richter, 235 Ws. 2d 524, 929 (citing Smth, 131 Ws. 2d at
229). The State bears the burden of proving that a warrantless
home entry is justified by exigent circunmstances. |d.

21 The exclusionary rule, which, if applied to unlawf ul
police conduct, results in suppression of evidence obtained as a
result of a constitutional violation, was developed in part to
foster conpliance with the Fourth Anmendnent's concern for the

sanctity of the hone. United States v. Crews, 445 U S. 463, 474

(1980). Suppression is the usual remedy for a Fourth Anendnent
violation. Id.
22 The arrest and subsequent prosecution are not

t hensel ves invalidated, even though the initial entry may have

been unlawful, so long as there was probable cause for the
arrest. | d. As the United States Suprene Court explained in
Crews:

[ A defendant] cannot claim imunity from prosecution
si mply because hi s appear ance in court was
precipitated by an unlawful arrest. An il egal
arrest, wthout nore, has never been viewed as a bar
to subsequent prosecution, nor as a defense to a valid
convi cti on.

Id. (further citations omtted).
123 However, Ferguson is not noving for suppression of any
evi dence, nor does she challenge her conviction for disorderly

conduct . She chal |l enges her conviction for obstruction because

13
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a substantive elenent of obstruction is whether the police were
acting pursuant to their "lawful authority,” as Ws. Stat.
8 946.41(1) requires. Ferguson focuses her attention solely on
police conduct within her hone, which she asserts was unl awf ul
because the police entered wthout a warrant. The State
counters that the police were lawfully within her home because
they entered due to the exigent circunstance of a threat to the
safety of her nephew

124 One of the officers testified as follows regarding the
situation observed just outside Ferguson's door imediately

prior to their warrantless hone entry to arrest her:

When | was up at the door, next to [Ferguson], she was

just waving her hands, pointing at ne. | smelled an
odor of i ntoxi cants  from—what I believe were
i ntoxi cants, based on ny experience. Agai n, because

she didn't seemto respond to ny request to cal m down,
within or after the first couple mnutes or a mnute
or so [the other officer] stepped up to see if he
coul d cal m her down.

The other officer testified that inmmediately prior to entry:

| don't recall if she picked up a phone book or a
t el ephone or sonet hing. But then the young gentleman
we identified as her nephew . . . was comng behind
her. He was saying Auntie, Auntie, and he went to
grab her and bring her back a little bit, to conpose
her, 1 believe, and that's when she pushed him out of
the way and started swearing and vyelling at him
telling himto pack his Fing stuff and he can nove
out, too.

[ Blased on our encounter with her and her conduct and
how she treated [her nephew] and pushed him even in
our presence, | determned it wuldn't be a good idea
to just leave the situation and go back to the [police

14
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departnent]. | determned |I was going to arrest her
for disorderly conduct, at |east so she can sober up
for the night in the jail and not cause [her nephew
any harmafter we | eave.

25 The State argues that clearly exigent «circunstances
were present that justified their warrantless entry. However
the extent to which law enforcenent is permtted to rely on
exigent circunstances for a warrantless entry of a home has a
relationship to the seriousness of the offense. As the United

States Supreme Court explained in Wlsh, where "the underlying

offense for which there is probable cause to arrest 1is
relatively mnor,"” courts should be very hesitant to find
exi gent circunstances. Wel sh, 466 U.S. at 750. That 1is,

"[w] hen the governnent's interest is only to arrest for a mnor
offense, . . . the governnment usually should be allowed to nmake
such arrest[] only with a warrant issued upon probable cause by
a neutral and detached magistrate." 1d. The rationale for this

holding is that the general presunption that police conduct

15
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acconpani ed by probable cause is reasonable is | essened when the
underlying offense is mnor.’ Id. at 750.

126 We acknow edge the distinction recognized in Wlsh,
and note that this distinction causes us to address State V.
M kkel son, 2002 W App 152, 256 Ws. 2d 132, 647 N.W2d 421. 1In
M kkel son, the court of appeals interpreted Wlsh and Santana to
inpose a bright -line rule that police are justified in making a
warrantless entry into a honme only where the legislature had
| abel ed the wunderlying offense as a felony. M kkel son, 256
Ws. 2d 132, f917. Because the underlying offense in M kkel son
was a m sdeneanor, the court of appeals held that any exigent
circunstances present were insufficient to justify the police's
warrantless entry into Mkkelson's honme. 1d.

27 Qur review of the reasoning of M kkelson, as conpared

with that of Wl sh and Santana, causes us to overrule M kkel son

and to adopt Justice Prosser's concurrence in State v. Sanders,

" Justice Bradley attenpts to show that Wl sh v. Wsconsin,
466 U.S. 740 (1984), is contrary to the position that the
majority of the court takes with regard to our discussion of the

officers' entry into Ferguson's hone. Justice Bradley's
concurrence, 9151 n.2. However, Wl sh does not support the
position she takes. In Wlsh, the officers did not know whet her

Wl sh had a prior OWW such that the OWW on which the
officers were proceeding would have been a subsequent, and
therefore jailable, offense. Welsh, 466 U S at 746 n.6
(explaining that "the police conducting the warrantless entry of
his honme did not know that the petitioner had ever been charged
with, or mnmuch less convicted of, a prior violation for driving
while intoxicated"). In the case now before us, the officers
had objective facts wupon which a reasonable officer could
conclude that Ferguson was quilty of «crimnal disorderly
conduct, a jailable offense. Ws. Stat. 8§ 947.01

16
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2008 W 85, 311 Ws. 2d 257, 752 N.W2d 713. As Justice Prosser
noted, Wl sh and Santana did not create a bright-line rule
requiring the underlying offense to be |abeled a felony in order
for exigent circumstances to justify a warrantless home entry.?®
Id., 171 (Prosser, J., concurring). | nstead, Welsh held that
the gravity of the underlying offense is "an inportant factor to
be considered when determ ning whether any exigency exists,"”
Welsh, 466 U. S. at 753, and that where the underlying offense is
"a noncrimnal, civil forfeiture offense for which no
i nprisonment is possible,” exigent circunstances will rarely, if
ever, be present, id. at 754.

128 Welsh does not create a felony/m sdeneanor distinction
for finding exigent circunstances, contrary to the holding in
M kkel son. Instead, in determning the extent to which the

underlying offense may support a finding of exigency, "the

8 Ferguson asserts that State v. M kkel son, 2002 W App 152,
256 Ws. 2d 132, 647 N.W2d 421, need not be discussed here,
since its rule arguably applies only to the exigent circunstance

of "hot pursuit,” and the potentially applicable exigent
circunstance in this case would be "a threat to the safety of a
suspect or others.™ See State v. Richter, 2000 W 58, 129, 235

Ws. 2d 524, 612 N.W2d 29. We di sagree. M kkel son based its
fel ony/ m sdeneanor distinction on the United States Suprene
Court's decisions in both WlIlsh and United States v. Santana,
427 U.S. 38 (1976). Wiile Santana was a "hot pursuit" case
Santana, 427 U S. at 42-43, WIlsh dealt wth the exigent

circunstance present when there is a risk that evidence will be
destroyed, Welsh, 466 U.S. at 754. See Richter, 235 Ws. 2d.
524, 929. As a result, because of its reliance on Wl sh,
M kkel son is not necessarily limted to "hot pursuit,” and
arguably nay be read to apply its felony/ m sdeneanor distinction
to all types of exigent circunstances. Therefore, though
Ferguson has not expressly relied on MKkkelson here, it is

neverthel ess appropriate for us to address it in this case.

17
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critical factor . . . is . . . 'the penalty that may attach.'"
Sanders, 311 Ws. 2d 257, 181 (Prosser, J., concurring) (quoting
Welsh, 466 U S. at 754 n.14). We reach this conclusion since
the penalty inposed for an offense "'provide[s] the clearest and
nost consistent indication of the State's interest in arresting
individuals suspected of commtting that offense."" Id.
(quoting Wl sh, 466 U S. at 754 n. 14).

129 Accordingly, courts, in eval uati ng whet her a
warrantless entry is justified by exigent circunstances, should
consider whether the underlying offense is a jailable or
nonj ai l able offense, rather than whether the |egislature has
| abeled that offense a felony or a m sdeneanor. To hold
otherwi se would allow "the perpetrator of a serious m sdeneanor
offense, for which jail tinme is a penalty, to avoid imedi ate
arrest nerely because of the label ('felony' or 'm sdenmeanor')
chosen by the legislature.” 1d., 193 (citation omtted). Such
a result is not mandated by Wl sh.

130 Qur interpretation of Wlsh is supported by the United

States Suprenme Court's explanation of WIlsh in Illinois wv.

McArthur, 531 U S. 326, 335-36 (2001), where it explained that

"Welsh drew a distinction between jailable and nonjailable
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of f enses, not between felony and m sdeneanor of f enses. "®
Sanders, 311 Ws. 2d 257, 983 (Prosser, J., concurring) (citing
McArthur, 531 U S at 335-36). Furthernore, many ot her
jurisdictions have interpreted WlIsh consistent wth our

interpretation here. See, e.g., People v. Lavoyne M, 270 Cal.

Rptr. 394, 395-96 (Cal. Ct. App. 1990) (rejecting a proposed

distinction between m sdeneanors and felonies); Mendez v.

People, 986 P.2d 275, 283 (Colo. 1999) (holding that exigent
circunstances can justify a warrantless entry even though the

underlying offense is a m sdeneanor); Dyer v. State, 680 So. 2d

612, 613 (Fla. Dist. C. App. 1996) (holding that m sdenmeanor
possession of marijuana was a nmuch nore serious offense than the
civil forfeiture offense in WIsh, and weighed in favor of

exigency); Threatt v. State, 524 S E 2d 276, 280 (Ga. C. App.

1999) (noting that the gravity of the underlying offense, not
the | abel the legislature has given it, is the appropriate focus

of inquiry); State v. Legg, 633 N.W2d 763, 769-70, 773 (lowa

2001) (noting that the distinction in Wlsh is based on the

penalty that attaches to the offense); State v. Paul, 548 N W2d

260, 267-68 (M nn. 1996) (noting that the distinction in Wl sh

® Justice Bradley characterizes our overruling of M kkel son
as "an unbridled exercise of power." Justice Bradley's
concurrence, T47. Her phraseology is really code words for not
wanting the majority of the court to conply with the directive
of the United States Suprenme Court by overruling a published
W sconsin case that has incorrectly interpreted a United States
Suprene Court case. We conclude that due to the |aw declaring
function of this court, it is our responsibility to overrule
M kkel son's incorrect interpretation.
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is based not on the offense's | abel, but on whether the offense

"Ii's classified as a crimnal offense for which inprisonnent is

possi bl e") (enphasis in original); Gty of Kirksville v. Quffey,

740 S.W2d 227, 228-29 (M. C. App. 1987) (holding that
m sdeneanor drunk driving justified a finding of exigency);

State v. N kola, 821 A 2d 110, 117-18 (N.J. Super. C. App. Div.

2003) (noting that Welsh distinguished between jailable and
nonj ai | abl e of fenses, not m sdeneanors and felonies); People v.
Qdenwel ler, 527 N Y.S. 2d 127, 129-30 (N Y. App. Dv. 1988)
(hol ding that m sdeneanor drunk driving justified a finding of

exi gency); Beaver v. State, 106 S.W3d 243, 248-49 (Tex. App.

2003) (noting that Welsh distinguished between jailable and
nonj ai | abl e of fenses, not m sdeneanors and felonies); Cherry v.

Commonweal th, 605 S.E. 2d 297, 306-07 (Va. Ct. App. 2004) (same);

Ri deout v. State, 122 P.3d 201, 210 (Wo. 2005) ("[T]he

distinction drawn by the Court in Wl sh between mnor offenses
that do not justify a warrantless entry into a residence and
those offenses that do is predicated upon whether the subject
offense carries a potential jail term"). Accordi ngly, because
the disorderly conduct with which Ferguson was charged was a
jailable offense, the jury could have been permtted to decide
whet her exigent circunstances justified the police's warrantl ess

entry into her hone.*°

10 W acknow edge the valid concern of the concurrences that
the distinction between a jailable offense and a non-jailable

offense may not provide a bright Iline for |aw enforcenent
officers under all possible circunstances. Justice Bradley's
concurrence, 19Y54; Justice Crooks' concurrence, 178. However,

the distinction between a m sdeneanor and a felony al so does not
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D. Jury Instruction

31 Because "I awf ul aut hority" IS an el enent of
obstruction under Ws. Stat. 8§ 946.41(1), if the jury was not
properly instructed on the neaning of "lawful authority," given
the facts presented to the jury, the circuit court erred. See
Harvey, 254 Ws. 2d 442, 123 ("[J]ury instructions that have the
effect of relieving the State of its burden of proving beyond a
reasonabl e doubt every elenent of the offense charged are
unconstitutional under the Fifth and Si xth Amendnents.").

32 Ferguson engaged in a course of conduct wherein she
struggled with the officers, both inside and outside of her
home, which the jury could have found obstructed the police.
I nside her hone, Ferguson resisted the officers when they
attenpted to put her in handcuffs, and she was uncooperative
when they tried to put on her socks. The parties seem to agree
that if the jury found that this conduct violated Ws. Stat.
8 946.41(1), the police nust have had exigent circunstances in
order for themto be acting with lawful authority at that tine.

133 The parties also agree that the only exigent
circunstance the jury could have found at the tinme the police
entered Ferguson's honme would have been that Ferguson was a

threat to the safety of her nephew See Richter, 235 Ws. 2d

524, 129. In that regard, Ferguson, who had been drinking,

provide a bright line for officers considering whether to enter
a person's home without a warrant under all circunstances, and
that distinction is not supported by United States Suprene Court
precedent .
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becanme abusive toward her nephew when he attenpted to take her
arm to calm her. This occurred imediately preceding the
officers' entry into her hone. If the jury needed to find that
this exigent circunstance existed in order to find that the
police acted with lawful authority, no instruction was provided
to alert the jury of this concern. |If that instruction had been
necessary, failure to give it would have been error, subject to
a harm ess error analysis. Harvey, 254 Ws. 2d 442, {37.

134 However, when Ferguson was renoved from her hone, she
continued to struggle with the officers. She used "dead wei ght
tactics,” going linp as the officers attenpted to nove her, and
she flailed her |legs going down the stairs. She kicked at | east
one of the officers. In addition, she was resistive as the
officers placed her in the squad car, and flailed her |egs
agai n, kicking her pants off.

1835 In regard to actions that occurred outside of
Ferguson's apartnent, the question becones whether the police
were acting with lawful authority as they escorted her down the
apartnent building stairway and placed her inside the squad car.
We conclude that the jury nust have decided that the police were
acting wwth lawful authority. In so concluding, we rely on the
reasoning of the United States Suprene Court in Harris.

136 In Harris, the police had probable cause to arrest
Harris for the murder of Thelm Staton. They went to Harris'
home and entered with the plan to arrest him however, they did

not obtain a warrant prior to doing so. Harris, 495 U S. at 15.
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Once inside Harris' home, they read him his Mranda warnings, !
and according to the officers, he confessed to the nmurder. 1d.
at 16. Subsequent to his arrest, Harris was taken to the
station house and again read his Mranda warnings. |d. At the
station house, he signed a confession to the nurder. Id. The
trial court suppressed the in-honme confession as violative of
Payt on because police had entered Harris' home to arrest him
without a warrant, but concluded that the station house
confession was adm ssible. Id. After the appellate division
affirmed, the New York Court of Appeals reversed, concluding
that the station house confession should have been suppressed as
well. 1d. Before the Suprenme Court, the state did not contest
the suppression of the in-honme confession; it contested only the
suppression of the station house confession. |d.

137 The Suprene Court overruled the suppression of the
station house confession, reasoning that nothing in Payton
"suggests that an arrest in a honme without a warrant but wth
probabl e cause sonehow renders unlawful continued custody of the
suspect once he is renoved from the house.” [Id. at 18. The
Court went on to explain that a warrantless arrest based on
probabl e cause also did not require the police to release Harris
and then immediately re-arrest him once they had renoved him

fromhis hone in order to make his transportation to the station

house | awf ul . | d.

1 Mranda v. Arizona, 384 U.S. 436 (1966).
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138 The Suprene Court explained that the |awf ulness of
police custody of Harris differed from cases such as Taylor v.

Al abama, 457 U.S. 687 (1982), Dunaway v. New York, 442 U. S. 200

(1979) and Brown v. Illinois, 422 U.S. 590 (1975), because in

each of those cases the entry was without a warrant and the
police also |acked probable cause to arrest. Harris, 495 U S
at 18-19. Because the police had probable cause to arrest
Harris, the statenent given at the station house was given while
Harris was in | awful custody.

139 The reasoning and conclusions of Harris are applicable
to Ferguson's struggles while the police were escorting her down
the apartment stairs and placing her into the squad car. Thi s
is so because the police had probable cause to arrest Ferguson
for disorderly conduct so that she was lawfully in their
cust ody. Once Ferguson was renoved from her house, the police
were not required to re-arrest her for disorderly conduct in
order to make her continued custody |awful. Therefore, her
continuing struggles outside of her hone occurred when the
police were lawfully transporting her to the station house.

40 Qur conclusion in this regard is supported by other
courts that have considered the issue of whether continued
custody subsequent to an arrest based on probable cause is
| awful , even though the defendant was not arrested in a |lawu

manner . See United States v. Hudson, 405 F.3d 425, 439 (6th

Cir. 2005) ("[Harris] enphasized that although the manner of the
defendant's arrest was unconstitutional, his continued custody—
supported by probable cause—was not unlawful and he could not
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claim "immnity from prosecution because his person was the

fruit of an illegal arrest.'"); United States v. Villa-

Vel azquez, 282 F.3d 553, 556 (8th Cr. 2002) (holding that,
because |aw enforcenent officers had probable cause to arrest
t he defendant, "the evidence obtained during the tinme that [the
defendant] was in |awful custody" should not be suppressed
because of "the earlier unlawful entry into his residence");

Torres v. State, 619 A 2d 566, 569 (Md. C. Spec. App. 1993)

("Once the suspect is outside the protected premses, . . . the
initially invalid restraint ripens into valid restraint.");
Roberson, 287 Ws. 2d 403, 916 (noting that "the Harris court
di stingui shed Payton as protecting the hone itself, not the
defendant's person, and, as a result, Harris' confession nade
out side of the hone was adm ssible").

41 As we noted above, although the jury was not
instructed about exigent ~circunstances, it did receive an

instruction on lawful authority. The circuit court instructed:

Police officers act with lawful authority if their
acts are conducted in accordance with the |aw I n
this case, it is alleged that the officers were
responding to and investigating a citizen conplaint.
During the course of doing so, the officers arrested
t he def endant.

An arrest is lawful when the officer has reasonable
grounds to believe that the person is commtting, has
commtted, or is about to commt a crinme. An officer
making an arrest may only use the anount of force
reasonably necessary to take the person into cust ody.

42 The jury necessarily found that there were reasonabl e

grounds to believe Ferguson was committing or had conmtted a
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crime because it convicted Ferguson of obstruction. In order to
do so, the jury also had to find that the officers acted
pursuant to their lawful authority. That is, under the
instruction given, the jury must have found that the officers
acted pursuant to their lawful authority if it found that the
officers had reasonable grounds to believe that Ferguson was
commtting or had commtted a crine. Because the jury convicted

Ferguson, it found this fact. Drabek v. Sabley, 31 Ws. 2d 184,

188, 142 N.W2d 798 (1966) (noting that a jury inpliedly finds
underlying facts if those facts are necessary to the ultimte
fact of guilt or innocence).

43 The jury instruction here was a correct statenent of
the law for police actions outside of Ferguson's hone.
Therefore, although one may argue that the jury instruction was
i nconpl ete because it did not instruct on exigent circunstances,
it did instruct relative to the actions of the police in
arresting Ferguson once they were outside of her hone where she
continued her resistive course of conduct.

44 1t is true that a jury instruction that is inconplete,
but is in all other respects a correct statenent of the |law, may

be erroneous. See State v. Perkins, 2001 W 46, 143, 243

Ws. 2d 141, 626 N W2d 762 (concluding that the jury
instruction was erroneous because it failed to adequately define
the elenent of "threat" for the offense of intentional threat to

a judge); see also Rose v. Cark, 478 U S. 570, 579-80 (1986)

(explaining that a jury instruction was erroneous because, while
it did instruct the jury on the "malice" elenent of the charged

26



No. 2007AP2095- CR

offense, it erroneously shifted the burden of proof). However,
here any inconpleteness in the instruction did not fail to
define [ awful authority.

45 Based on the test set forth in Harvey, we conclude
t hat i f the failure to instruct the jury on exigent
circunstances was error, it was harnl ess. Under Harris, the
police were acting with lawful authority in continuing their
arrest of Ferguson as they escorted her down the apartnent
buil di ng stairway and placed her in the squad car. Ferguson did
not discontinue her resistive conduct when police renoved her
from her hone. As a result, we can conclude that if the jury
had been instructed on exigent circunstances as well as the
instruction given, it is clear beyond a reasonable doubt that
the jury would have convicted Ferguson of obstruction. Har vey,
254 W's. 2d 442, 148.

1. CONCLUSI ON

146 We conclude that, even though a jury instruction on
exi gent circunstances could have been given under the evidence
presented to the jury, because Ferguson struggled wth the
officers outside of her hone when she was in |awful custody of
the police, the instruction given accurately set out the |law for
the officers' actions at that tine. Therefore, if omtting an
instruction on exigent circunstances was error, it was harm ess
error. Accordingly, we reverse the decision of the court of
appeals and affirmthe circuit court's judgnent of conviction.

By the Court.—Fhe decision of the court of appeals is
reversed.
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147 ANN WALSH BRADLEY, J. (concurring). The mgjority
exhibits an unbridled exercise of power. What | mean by that
phrase is that the majority ignores the normal restraints of an
appellate court such as following precedent and letting the
parties frame and argue the issues. Instead, it unnecessarily
reaches out to overrule a prior decision that even the State
acknowl edges "was never raised" previously and "is not part of
this case.” Wiy does the majority do this? Because it can.

148 | wite separately because | cannot join the majority

in overruling State v. MKkkelson, 2002 W App 152, 256

Ws. 2d 132, 647 N W2d 421. As enunciated in the concurrence
of Justice Crooks, not only is it unwarranted but the test the
majority adopts in its stead is unworkable. Al t hough | agree
with the result of the mpjority, that the court of appeals
shoul d be reversed and the conviction affirmed, | do so based on
a different rationale. Accordingly, | respectfully concur.?
I

149 1In MKkkel son, the court of appeals determ ned that hot
pursuit of a fleeing m sdeneanant was not by itself sufficient
to justify a warrantless hone entry. 1d., Y17. The holding in
M kkel son is not at issue here given that hot pursuit is not an
issue in this case.

150 Ferguson has never relied on M kkel son and has never
argued that the officers’ hone entry was unlawful because

di sorderly conduct is a m sdeneanor. | nstead, Ferguson has

YIn addition, I join Part Il of Justice Crooks
concurrence.
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consistently asserted that the hone entry was lawful only if she
posed a threat to the safety of herself or her nephew, and it
was necessary for the jury to decide whether that exigent
circunstance was present.

151 Neither party cited MKkkelson at the circuit court or
at the court of appeals. Further, both parties agree that it is
not necessary for this court to address Mkkelson in order to
resolve this appeal. Ferguson argues that MKkkelson is
irrel evant because its holding is limted to hot pursuit, and
this case involves a different exigency. At oral argunent, the
State agreed that Mkkelson need not be addressed: "If
Ferguson's conviction is affirmed, as [defense] counsel points

out, the M kkel son/ Sanders? issue was never raised and therefore

it is not part of the case.”

52 The State is correct. The majority's discussion of
M kkelson is a wholly wunnecessary detour, and only after
reaching out to overrule the case does the majority return to
the real issue presented—whether the jury instruction that was
actually given was erroneous.

153 What makes the majority's overreach even worse is that
it does not deal with sone trifling, penny-ante issue. Rat her ,
it dilutes the protections guaranteed to all of us by the Fourth

Amendment of the United States Constitution.

2 State v. Sanders, 2008 W 85 311 Ws. 2d 257, 752
N. W2d 713.
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I
154 | agree whol eheartedly with Justice Crooks' prediction
that the mpjority's new test for exigent circunmstances—whether
the offense is jailable—s unworkable. H s concurrence
expresses doubt "that a law enforcenent officer will easily be
able to determne, perhaps in the mddle of the night, and
certainly without the know edge of what offense the prosecuting

authority will ultinately decide to charge, whether the offense

involved 'is a jailable or nonjailable offense. Justice
Crooks' concurrence, f79.

55 This very case denonstrates the difficulties presented
by the mjority's approach. The mgjority concludes that
"because the disorderly conduct with which Ferguson was charged
was a jailable offense, the jury could have been permtted to
deci de whether exigent circunstances justified the police's
warrantless entry into her home.”™ Mjority op., 130.

156 In this case, however, it is not at all clear that the
officers were arresting Ferguson for a jailable offense. The
majority mscites the record when it states that Cty of Wusau

police officers entered Ferguson's apartnment to arrest her "for
m sdeneanor disorderly conduct pursuant to Ws. Stat. § 947.01."
See mgjority op., T4. In fact, O ficer Taylor, who made the
decision to arrest, testified that he decided to take Ferguson

into custody in order to |let her sober up and cal m down:
| determned it wouldn't be a good idea to just |eave

the situation and go back to the P.D. | determ ned
that I was going to arrest her for disorderly conduct,

3
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at least so she can sober up for the night in the jail
and not cause [her nephew] any harm after we | eave.

It is unclear whether at the time of the arrest for disorderly
conduct, O ficer Taylor intended for Ferguson to be charged wth
a crine or any offense at all.

57 |If charged, it just as easily could have been for a
civil forfeiture rather than a m sdeneanor, but for Ferguson's
post-arrest conduct. The Wausau Ordinances provide that the
penalty for disorderly conduct is "a forfeiture of not |ess than
ten dollars nor nore than two hundred dollars for each offense.”
Wausau Munici pal Code 8§ 1.01.110, 9.04.010. Under the Marathon
County Ordinances, the penalty for first offense disorderly
conduct is "not less than $5.00 nor nore than $500.00."

Mar at hon County Ordinances 8 25.04; see also id. 8§ 9.01, 9.15.

Neither the city nor the county ordinance provides that

di sorderly conduct is a jailable offense.

158 | predict, along wth Justice Crooks, that |aw
enforcenent will |abor under the uncertainty of the nmgjority's
newly contrived test. As city police officers step over the

threshold to arrest for disorderly conduct, how are they to know
if conduct wll subsequently be <charged as a jailable or

nonj ai | abl e of fense?® Wen officers have to act in the middle of

3 The United States Supreme Court grappled with a simlar
concern in Wl sh v. Wsconsin, 466 U S. 740, 746 n.6 (1984):

The petitioner was charged with a crimnal m sdeneanor
because this was his second . . . citation [for what
woul d otherwi se be a civil forfeiture] in the previous
five years. Although the petitioner was subject to a
crimnal charge, the police conducting the warrantless
entry of his home did not know that the petitioner had
ever been charged with, or nuch less convicted of, a
4
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the night under split-second circunstances, how can we expect
them to make these nuanced decisions? | conclude that the test
i s unwor kabl e.
11

159 After taking a detour to change Wsconsin |aw and
decide issues that are wholly irrelevant to this case, the
majority finally returns to the real question presented—whet her
the jury instruction properly described the |aw See majority
op., 9131-45. It undertakes a contorted analysis, relying on

| anguage from New York v. Harris, 495 U S. 14 (1990).

60 Yet, Harris is a very different case from the one
presented here. In that case, pursuant to a "departnental
policy” of arresting suspects at honme but wthout a warrant,
officers unlawfully entered Harris's home to arrest him for

nmur der . ld. at 15-16; see also id. at 25 (Marshall, J.,

di ssenting). They interviewed him inside the hone, and Harris
confessed. [Id. at 16. The officers then transported himto the
police station where he confessed again. |d. The question was
whet her the stationhouse confession should be suppressed because
it was the product of an illegal arrest. The Suprene Court
concluded that the stationhouse confession to murder was not

itself the product of an illegal arrest and therefore need not

prior violation for driving while intoxicated. It
nmust be assuned, therefore, that at the tine of the
arrest the police were acting as iif they were
i nvestigating and eventual |y arresting for a
nonjailable traffic offense that constituted only a
civil violation under the applicable state | aw

5
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be suppressed. Id. at 109. Here, however, Ferguson is not
seeking to suppress any evi dence.

61 The Harris opinion is not wthout controversy. It is
viewed wunder certain fact situations as creating powerful
incentives for officers to ignore Fourth Amendnment protections.
Not all <courts have clanored to enbrace its holding. For
i nstance, when Harris was remanded by the Suprene Court to the
New York Court of Appeals, the New York court refused to

conclude that the stati onhouse confession was adm ssible. See

People v. Harris, 570 N.E. 2d 1051 (N. Y. 1991). Rather, the New

York court determined that "the Suprenme Court's rule does not
adequately protect the search and seizure rights of citizens of
New York," and that even if the confession was adm ssible under
federal standards, the New York State Constitution required its
suppression. 1d. at 1052-53.

62 Ferguson clainms that the werror here is that the
circuit court failed to give the correct jury instruction. One
el enent of obstruction is that the police were acting wth
"lawful authority." Ws. Stat. 8§ 946.41. Ferguson asserts that
the court should have instructed the jury on the |aw of exigent
circunstances so it could determ ne whether the State proved
that elenment. She has consistently argued that if the entry and
therefore arrest for disorderly conduct were unlawful, then she
coul d not be prosecuted for obstruction.

163 1 conclude, however, that even if the entry and arrest
for disorderly conduct were unlawful, the obstructing was

sufficiently separate in tine and |ocation from any potentially
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unl awful conduct by the police. See State v. Annina, 2006 W

App 202, 9111, 296 Ws. 2d 599, 723 N W2d 708 (citing wth
approval United States v. Bailey, 691 F.2d 1009, 1017-18 (11th

Cr. 1982)) ("[T]he police nay legally arrest a defendant for a
new, distinct crime, even if the new crine is in response to
police m sconduct and causally connected thereto.").

64 The obstruction for which Ferguson was charged was a
distinct crinme fromthe disorderly conduct charge, and was based
on distinct conduct that occurred outside of her hone.
Admttedly during the course of the trial there was sone
reference to her resistance in the home.* What is clear,
however, is that the obstruction that occurred outside the hone
was paranount.

165 O ficers Taylor and C hlar, who nmade the initial and
all egedly unlawful arrest, testified that they escorted Ferguson
out of her apartnent and into a waiting squad car. At that
point, the officers testified that she actively and aggressively

resisted their attenpts to bring her into custody.

4 Specifically, Oficer Taylor testified, "[I] grabbed onto
her arm As she turned around, at this point I think it was her
right arm and she tried to shake it |oose, but she couldn't.”
Additionally, the officers testified that she was slow and
"pi cky" about which socks she wanted to wear. Unfortunately,
neither the court nor the attorneys sought to clarify whether
these mnor references also served to support the factual basis
of the obstruction charge. The real focus of the testinony
establishing obstruction, however, was the testinony about the
aggravated conduct that occurred while she was outside the
apartment .
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166 O ficer Taylor testified that she physically resisted

they escorted her down the exterior staircase of

apartnent buil di ng:

Q Was she cooperative with you going down the stairs?

A: No. She would do shoulder shifts back and forth to
try to either break free, then she was what we call
dead wei ght tactics, where an individual goes |linp and
then you have to struggle nore to hold them up and so
forth. This creates a danger for the individual and
us, especially when they are going down a flight of
stairs.

There was a point halfway through the stairs where she
pi cked her legs up, kind of up in front of her, and
started alnost a bicycle notion wth her feet,
flailing her feet around.

She was flailing around, wusing dead weight tactics,
and part of the way, while she was kicking with her

legs, | either got kicked with her foot or knee in the
thigh. It was kind of like a charlie horse feeling as
we continued down the stairs. Eventually we got her

to the bottom of the stairs safely w thout anyone el se
getting injured.

167 He also testified that Ferguson obstructed

of ficers when they tried to place her in the squad car:

[We were kind of rushing her to the car because she

was yelling and so forth. Her pants began to fall
down, | suspect because of all the kicking she was
doi ng. As we got to the rear of the squad, | still
had her, ahold of her with one arm and began to try to
pull up her trousers with nmy left hand, and she
counteracted ny efforts by kicking nore to actually
kick the pants off. She vyelled, "Look at this.
Wausau PD is stripping ne down on the street,” and
said sonmething like she is going to tell everything,
we stripped her down. | just opened the door at that

poi nt and put her in the car.

t he

t he
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Oficer G phar testified that she had been kicking, twsting
around, and yelling, and by the tinme they arrived at the squad
car, her pants were at her ankles. He testified that they
“"tried nunerous times to have her pants up and keep them up, but
she seened determined to resist that, and so we had her seated
in the squad as she was."

168 Additionally, Oficer Taylor testified that Ferguson
continued to resist once she had been placed in the squad car.
He testified that at one point, she freed herself from her

handcuf f s. Furt her:

[ was approximately 90 feet away from the squad car,
and from that distance] | could hear thunmping in the
back of the squad, which is famliar to me as sonmeone
ki cking the back of the cage, or the inner door area,
as well as her yelling. That got ny attention.

169 This conduct bears no relation to the purportedly
unl awful entry for disorderly conduct. After the arrest, and
after she was transported outside by the officers, Ferguson
obstructed the officers by kicking, using dead weight tactics,
and renoving her clothing. This obstruction was a new and
di stinct crine. Under these facts, even if the initial arrest
for disorderly conduct was unlawful, that cannot i mrunize
Ferguson for prosecution for the second, separate crine.

170 The jury instruction for obstructing an officer given
by the circuit court advised that officers act wth "lawf ul
authority" when they have probable cause to believe that a crine
is, has been, or is about to be commtted. Ferguson argues that
the circuit court erred by failing to give a jury instruction

defining "l awf ul authority" in the context of exi gent
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circunstances which could nmake |awful the officers' warrantless
entry for disorderly conduct. | conclude that the circuit court
gave the proper instruction.

171 Here, the crinme of obstructing an officer is a new and
di stinct crinme. Addi tionally, both the conduct underlying the
obstruction charge and the location of where the obstructing
conduct occurred support the conclusion that the obstruction is
separate from the warrantless entry of the apartnent for
di sorderly conduct. Accordingly, | respectfully concur.

172 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON and Justice N. PATRI CK CROOKS join this concurrence.

10
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173 N PATRI CK CROCKS, J. (concurring).
I

74 Since | am convinced that the nmjority opinion is
correct that "if the failure to instruct the jury on exigent
circunstances was error, it was harmess,” majority op., 945,
see also Y1, | join that part of the opinion and respectfully
concur .

175 The appropriate test for harmess error is set forth

in State v. Harvey, 2002 W 93, 9149-52, 254 Ws. 2d 442, 647

N. W2d 189, which recognizes that constitutional instructional
error is subject to application of the harmess error analysis

articulated in Neder v. United States, 527 U S. 1, 15 (1999).

176 In Neder, the United States Suprenme Court set forth
the test as follows: "Is it clear beyond a reasonable doubt
that a rational jury would have found the defendant quilty
absent the error?" Id. at 18. | am satisfied that under the
harm ess error analysis, if there was instructional error here,
it was harmess for the reasons outlined in the nmgjority
opi ni on.

|1

177 Since this case can be, and has been, resolved by the

majority on the basis of harmess error, there is no need

what soever for the mpjority to reach out unnecessarily and

overrule State v. M kkel son, 2002 W App 152, 256 Ws. 2d 132

647 N.W2d 421. Mjority op., 727. What is even nore difficult

to understand is why this is being done when the nmajority
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acknowl edges that Ferguson is not even relying on M kkel son.
Majority op., 127 n.8.

178 The majority doesn't stop with overruling M kkel son,
but rather proceeds to decide that a warrantless entry into a

person's hone should be evaluated on the basis of whether the

| aw enforcenent officers are dealing with an offense that is "a
jailable or nonjail able offense.” Majority op., f29.
179 1 sincerely doubt that a |aw enforcenment officer wll

easily be able to determ ne, perhaps in the mddle of the night,
and certainly wthout the knowl edge of what offense the
prosecuting authority will ultimtely decide to charge, whether
the offense involved "is a jailable or nonjail able offense.”

80 Knowing that in many communities charging decisions
involve a choice between a crimnal offense or an ordinance

vi ol ati on—e. g., possession of marijuana—this new test appears

to be totally unworkabl e. It offers the police officers on the
front line alnbst no real guidance in deciding whether a
warrantless entry into soneone's home wll ultimtely be
justified.

181 Al of this unnecessary reaching out by the majority
is without sufficient recognition of the protections for persons
and property enbodied in the Fourth Anmendnent to the United
State Constitution and in Article I, Section 11 of the Wsconsin
Consti tution. The new test adopted by the nmmjority doesn't
involve a seizure on the street or in an autonobile, but rather
a seizure of a person after entry into the person's honme w thout

a warrant. As Justice Antonin Scalia has rightly pointed out,
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"*At the very core' of the Fourth Amendnent 'stands the right of
a man to retreat into his own hone and there be free from
unr easonabl e governnmental intrusion.’ Wth few exceptions, the
guestion whether a warrantless search of a honme is reasonable

and hence constitutional nust be answered no." Kyllo v. United

States, 533 U S 27, 31 (2001) (quoting Silverman v. United

States, 365 U S. 505, 511 (1961), and citing lllinois .

Rodri guez, 497 U S. 177, 181 (1990); Payton v. New York, 445

U S. 573, 586 (1980)).

82 For the reasons stated, | respectfully concur.

183 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSQN, and Justice ANN WALSH BRADLEY join Part Il of this

concurrence.
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