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REVI EW of a decision of the Court of Appeals. Reversed.

M1 ANNETTE Kl NGSLAND Z| EGLER, J. This is a review of a

publ i shed decision of the court of appeals! that affirmed in part

! Tatera v. FMC Corp., 2009 W App 80, 319 Ws. 2d 688, 768
N. W2d 198.
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and reversed in part an order of the MIwaukee County Circuit
Court, Judge Tinothy G Dugan presiding, which granted sunmary
judgnment to FMC Corporation (FMC) on the negligence and strict
liability clains brought by Vicki Tatera and the Estate of
Walter Tatera, her l|ate husband (collectively Tatera). Tat era
seeks to hold FMC liable for Wlter Tatera' s? death from
mal i gnant nesothelioma, a cancerous disease which allegedly
resulted from his work machining asbestos-containing products
supplied by FMC The court of appeals agreed that FMC was
entitled to sunmary judgnment on Tatera's strict liability claim
but reversed and remanded on the negligence claim holding that
Tatera presented a prima facie case of negligence wunder
Restatenent (Second) of Torts § 388 (1965) and that Wagner v.
Cont i nent al Casualty Co., 143 Ws. 2d 379, 421 N.W2d 835

(1988), did not bar the claim against FMC. FMC petitioned this
court for review, ® and we accepted. W now reverse the decision

of the court of appeals.

2 For clarity, we will hereinafter refer to Walter Tatera by
his first name when we are referring to himindividually.

3 Tatera withdrew her cross petition for review of the court
of appeals' decision to affirm the order granting FMC sumrary
judgment on the strict liability claim Accordingly, only the
negligence claimis at issue before this court.
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12 As a general rule, a principal enployer® is not liable
in tort for injuries sustained by an independent contractor's

enpl oyee while he or she is performng the contracted work.

Wagner, 143 Ws. 2d at 400-01. There are, however, two
exceptions to that general rule. | f either exception is net,
the principal enployer may be |iable. Consequent |y, accepting

Tatera's allegations as true, we must analyze the two
exceptions. Pursuant to the first exception, we nust determ ne
whet her the principal enpl oyer, her e, FMC, commtted an
affirmati ve act of negligence by negligently (1) failing to warn
VWalter and his enployer of the health hazards associated wth
asbestos; (2) failing to warn them of the danger and harm of
asbestos after the products were supplied; (3) failing to
investigate or test for the health effects of asbestos prior to
supplying the products; (4) failing to instruct Walter and his
enployer in the use of precautionary neasures relating to
asbest os-contai ni ng products; or (5) supplying unsafe asbestos-
cont ai ni ng products. Pursuant to the second exception, we nust

determne whether the activity of machining an asbestos-

* The person or entity that hires an independent contractor

is variously referred to as the "principal enployer,”™ the
"general contractor,"”™ or the "owner." See, e.g., Wagner v.
Cont'l Cas. Co., 143 Ws. 2d 379, 382, 421 N W2d 835 (1988)
(using "principal enpl oyer™” and "gener al contractor”

i nterchangeably); Snider v. N States Power Co., 81 Ws. 2d 224,
228, 260 N.W2d 260 (1977) (using "owner"); Estate of Thonpson
v. Junp River Electric Coop., 225 Ws. 2d 588, 590 & n.1., 593
N.W2d 901 (C. App. 1999) (using "principal enployer"” and
"owner" interchangeably). To remain consistent, we will use the
term "principal enployer.™
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containing friction disk is extrahazardous. |f we conclude that
either exception applies, Tatera has here presented sufficient
facts to state a claimfor negligence.

13 We conclude that Tatera's negligence claimagainst FMC
falls within the general rule that a principal enployer is not
liable in tort for injuries sustained by an independent
contractor's enployee while he or she 1is performng the
contracted work. In this case, neither of the two exceptions to
that general rule applies. First, even accepting Tatera's
allegations as true, we conclude that FMC s conduct did not
constitute an affirmative act of negligence. Rat her, Tatera's
all egations of negligence are grounded in FMCs alleged
om ssi ons. By definition, the negligent failure to warn,
failure to investigate or test, and failure to instruct are
om ssions, not affirmative acts of negligence. Mor eover, the
act of supplying asbestos-containing friction disks does not
itself constitute an affirmative act of negligence because
l[tability for such an act is necessarily premsed in failing to
warn, an om ssion. Second, we conclude that machining an
asbestos-containing friction disk does not qualify as an
extrahazardous activity because steps nmay be taken to mnimze
the risk of injury. Because we hold as a matter of |aw that FMC
is not liable in tort to Tatera, Tatera's negligence claimunder
Rest at ement (Second) of Torts 8 388 is necessarily barred.

| . FACTUAL BACKGROUND AND PROCEDURAL POSTURE

14 VWalter Tatera died from nmalignant nesotheliom on

Sept enber 20, 2004. Mesothelioma is a rare form of cancer in

4
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which malignant cells develop in the nesothelium a nenbrane
that covers and protects nost of the body's internal organs.

State v. Harenda Enters., I nc., 2008 W 16, 179, 307

Ws. 2d 604, 746 N W2d 25 (Zegler, J., dissenting) (citing
Nat i onal Cancer Institute, Mesothelioma: Questions and Answers 1
(2002), http://ww. cancer. gov/i mages/ Docunent s/ 67e63bef - d6e0-
4c0f - 9c7a- e8aa56ed969c/ Fs6_36. pdf) . "Most people who devel op
mesot hel i oma have worked on jobs where they inhaled asbestos
particles.” Harenda, 307 Ws. 2d 604, 9§79 (Zegler, J.,
di ssenting) (internal quotations omtted). From fall 1968
through 1993, Walter was enployed full-tine by B&MJ Machine
Products (B&V), a machining shop owned by his father and | ocated
in Hales Corners, Wsconsin.?>

15 In 1967, FMC purchased Stearns Electric Conpany
(Stearns), a M I waukee-based manufacturer of industrial electric
brakes that occasionally outsourced sone of its machining work
to B&M° Stearns' brake systens were conprised of severa
conponent parts, nmany of which were netal. One of the few non-

metal conponent parts was a friction disk,’ which up until 1986

> Walter also worked at B&M periodically in 1963, 1964, and
1967.

® For purposes of this case, our various references to FMC
and Stearns are interchangeabl e.

“In the record, the term "friction disk" is used
i nterchangeably wth "friction lining" and "friction brake
lining,” all referring to the sane conponent part. For
consi stency, we will use the term"friction disk."
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contai ned sonme form of asbestos.® Asbestos-containing friction
di sks were anong the conponent parts that Stearns supplied to
B&M Valter and other B&M enpl oyees machined® the asbestos-
containing friction disks to achieve a desired size and shape

The friction disks were then returned to Stearns for
i ncorporation into the finished brake systenms. It is undisputed
that every asbestos-containing friction disk supplied to B&M
from Stearns was not manufactured by Stearns. | nst ead, Stearns
pur chased t he friction di sks from sever al di fferent
manuf acturers.

16 According to Richard Hotchkiss (Hotchkiss), who was
enpl oyed by B&MJ from 1954 wuntil July 1972, Stearns did not
instruct B&MJ on how to machine the friction disks; instead,
Stearns provided B& with a drawing illustrating only the

desired resul t:

8 "Asbestos is the name given to a nunber of naturally
occurring fibrous mnerals with high tensile strength, the
ability to be woven, and resistance to heat and nost chem cals."
United States Environnental Protection Agency (EPA), Asbestos:

Basi c | nf or mat i on, http://ww. epa. gov/ asbest os/ pubs/ hel p. ht n
(last wvisited July 2, 2010). Because of their valuable
properties, asbestos fibers have been widely used in

manuf act ured goods, including roofing shingles, tiles, paper and
cenent products, plastics, textiles, <coatings, and friction

products such as autonobile clutch and brake parts. Id.;
Nati onal Cancer Institute, Asbestos Exposure and Cancer Risk 2
(2009), http://ww. cancer. gov/i mages/ docunent s/ 5ac7d2f c- 27df -

decc- 839f - dc5bc1909e01/ FS3_21. pdf .

® The verb "machine" is defined as "[t]o cut, shape, or
finish by machine.” The Anerican Heritage Dictionary of the
Engli sh Language 1076 (3d ed. 1992).
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Q [Attorney DesRocher s, counsel for
FMC]: . . . Before you needed to nachine sonething,
you needed to know howto do it; right?

A [ Hot chki ss]: Yeah.

Q Ckay. And is it your recollection that there
woul d have been a drawing that showed you how to
machi ne these spacers!® the very first time that you
did it?

A. No.
Q Ckay.

A There would be a drawing there to show you
what it |ooked |like and what the sizes were, and you
made it that way.

Q Ckay. There was a drawing that you followed
for purposes of machining these spacers; 1is that
right?

A: Yeah. It didn't tell you how to nake it,
t hough.

Q Ckay.

A: You could do it anyway you wanted, as |ong as
it turned out like the picture on the—en the draw ng.

10 Hotchkiss equated "spacers" wth the friction brake
linings (or for our purposes, friction disks) supplied to B&M by
St ear ns:

Q The spacer work, was that what you're calling
br ake—br ake |ini ng work?

A: That was brake lining, too, material.

Q Machining these what you referred to as
spacers, is that what you have a recollection of
seeing [Walter] Tatera do?

A Yeah.
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Q Ste[a]lrns [] did not tell you how to machine
t hese spacers?

A: No.

Q They just had a drawing in there that sone
draftsman had done to show di mensi ons?

A. Right.

7 At the time, Hotchkiss was unaware that the friction
di sks contai ned asbestos: "I didn't know if they had asbestos in
t hem At the tinme, there was no big thing about asbestos."”
However, he acknowl edged the dust caused by the machining and
testified that Wlter's father installed a vacuum system to
collect the dust in the shop. Hot chki ss wore a surgical mask
only "[o]nce in a while" and did not train Walter to wear a nmask

whil e machining the friction disks:

Q . . . And when you trained [Walter] Tatera how
to machi ne brake linings, did you wear a mask?

A: No.

Q D dyou instruct himto wear a nask?

A: No.
Nevert hel ess, Hotchkiss reported that Walter wore a surgical
mask while machining: "Well, | had a hard tine breathing when |
wore that mask, so | didn't wear it, probably not as often as |I—
—but [Walter] did wear it."

18 \WValter died from malignant nesothelioma on Septenber

20, 2004. According to his death certificate, he had been

di agnosed with the disease three nonths earlier.
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19 On  Septenmber 17, 2004, Tatera filed a conplaint

agai nst FMC and several other defendants, !

al I egi ng negligence
and strict products liability.® As to the negligence claim
Tatera alleged that FMC had a duty to exercise reasonable care
for the safety of Walter and those who worked with or were
exposed to FMC s asbestos-containing products and that FMC knew
or should have known that exposure to those products caused
di sease or death. In particular, Tatera clained that FMC was

negligent by commtting "the following acts or omssions" that

al l egedly caused Walter's injuries:

a. Failed to adequately warn [Walter] or others of the
heal t h hazards of asbest os;

b. Failed to warn [Walter] or others of the danger and
harm of the asbestos after the products or
equi pnent were installed at the prem ses;

c. Failed to investigate or test for the health
effects of asbestos prior to distribution and sal e;

d. Failed to instruct [Wilter], his enployers or
others in the wuse of precautionary mneasures
relating to asbestos-containing products and/or

e. Manuf act ur ed, suppl i ed, i nstall ed, or renoved
unsaf e asbestos-contai ning products.

10 In its answer, FMC denied the allegations and asserted

that it otherwise had no duty to Walter and was inmune from

1 &0 those defendants, only FMC and Kel sey-Hayes Conpany
remai n. Kel sey-Hayes Conpany is not a party to this appeal.

12 Following Walter's death, Tatera amended her conplaint to
include a wongful death claim She subsequently anended her
conplaint two nore tines, the nost recent of which occurred on
Cct ober 2, 2006. Her negligence claim against FMC renuained
unchanged t hr oughout .
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Tatera' s cl ains. On that basis, FMC noved for sunmary judgnent
on May 12, 2006, citing the general rule under Wagner that a
princi pal enployer (in this case, FMC on Stearns' behalf) is
afforded immunity fromtort clains asserted by enployees of the
principal's independent contractor (here, B&. FMC argued that
neither of the narrow exceptions applied: nanely, Tatera all eged
no affirmative acts of negligence on the part of FMC and
Walter's work of machining asbestos-containing friction disks
was not extrahazardous.

11 In response, Tatera maintained that Rest at emrent

(Second) of Torts § 388, adopted by this court in Strasser v.

Tr anst ech Mobi | e Fl eet Servi ce, | nc., 2000 W 87, 236

Ws. 2d 435, 613 N W2d 142, provides her with a nethod of

13 Restatenment (Second) of Torts § 388 (1965), "Chattel
Known t o be Dangerous for Intended Use," provides:

One who supplies directly or through a third
person a chattel for another to use is subject to
liability to those whom the supplier should expect to
use the chattel with the consent of the other or to be
endangered by its probable wuse, for physical harm
caused by the use of the chattel in the mnner for
which and by a person for whose use it is supplied, if
t he supplier

(a) knows or has reason to know that the chattel
is or is likely to be dangerous for the use for which
it is supplied, and

(b) has no reason to believe that those for whose
use the chattel is supplied will realize its dangerous
condition, and

(c) fails to exercise reasonable care to inform
them of its dangerous condition or of the facts which
make it likely to be dangerous.

10
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recovery in tort. Tatera further argued that WAagner does not
bar her negligence claim against FMC because her conplaint
alleged that FMC conmtted an affirmative act of negligence by
"[manufactur[ing], suppl[ying], install[ing], or renov[ing]
unsafe asbestos-containing products.” In the alternative,
Tatera argued that Wagner is inapplicable "because working with
asbest os- cont ai ni ng products IS an abnormal |y danger ous
activity."

12 Initially, on Septenber 6, 2006, Judge Cdare L.
Fiorenza denied FMC s notion for summary judgnent. However, on
August 1, 2007, due to judicial rotation, Judge Tinothy G Dugan
replaced Judge Fiorenza as the presiding judge in this case.
FMC subsequently renewed its notion, and Judge Dugan agreed to
hear it over Tatera' s objection. On Novenber 27, 2007, Judge
Dugan granted FMC's notion for summary judgnent. The circuit
court first determned that the duty to warn under Restatenent
(Second) of Torts 8§ 388 is inapplicable in this case, reasoning
that § 388 applies only to manufacturers, and FMC did not
manuf acture the asbestos-containing friction disks. Second, the
circuit court agreed wth FMC that Wagner barred Tatera's
negligence claim According to the ~circuit court, Tatera
alleged FMC's failure to warn, which does not constitute an
affirmati ve act of negligence. In addition, relying on the

Seventh Circuit Court of Appeals decision in Anderson .

Mar at hon Petroleum Co., 801 F.2d 936 (7th Cr. 1986), the court

concluded that the activity of wrking wth asbestos "is
i nherently dangerous and not extrahazardous." Accordingly, the

11
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circuit court determined that neither of the exceptions to
Wagner appli ed.

13 On May 12, 2009, the court of appeals reversed the
circuit court's order granting sunmary judgnment to FMC on the

negligence claim Tatera v. FMC Corp., 2009 W App 80, 132, 319

Ws. 2d 688, 768 N W2d 198. The court of appeals concluded
that the circuit court erred in determning that Restatenent
(Second) of Torts 8§ 388 is inapplicable to suppliers |ike FMC
"Nothing in Restatenent (Second) of Torts 8§ 388 itself or
W sconsin case law limts the applicability of the rule only to
t hose who manufacture the property.” Id., 937. According to
the court of appeals, Tatera put forth sufficient proof to allow
the 8 388 claim to go forward, see id., 9Y41-44, and in the
| east, genuine issues of material fact precluded sunmary
judgment in FMC s favor, including whether FMC warned B&M t hat
the friction disks contained asbestos and that asbestos was
dangerous, id., 947. Finally, assumng wthout deciding that
B&M was an independent contractor, the court of appeals held
that Wagner's general rule of immunity did not bar Tatera's
negl i gence cl aim agai nst FMC because the two exceptions applied.
Id., 949. First, the court concluded that FMC conmtted an
affirmative act of negligence by supplying the asbestos-

containing friction disks to B&M ld., 751. Second, the court

determ ned t hat t he "ul tra- hazardous mat eri al exception
applie[d]" because asbestos 1is recognized as a dangerous
mat eri al . ld., 91952-53 (citing Wausau Tile, Inc. v. OCnty.

Concrete Corp., 226 Ws. 2d 235, 261, 593 N.W2d 445 (1999)).

12
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14 FMC petitioned this court for review, and we accepted
on Novenber 3, 2009. W now reverse the decision of the court
of appeal s.

1. STANDARD OF REVI EW

115 Whether the <circuit court properly granted summary
judgnent to FMC is a question of Jlaw that we review
i ndependently, applying the sane standards used by the circuit

court. See Racine Cnty. v. Oacular MIwaukee, Inc., 2010 W

25, 924, 323 Ws. 2d 682, 781 N W2d 88. Sunmary | udgnent
"shall be rendered if the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnment as a matter of law" Ws. Stat. § 802.08(2) (2007-
08) . In this case, we are concerned with the scope of a
pri nci pal enployer's duty to an independent contractor's
enpl oyee, which presents an issue of Jlaw that we evaluate
de novo. Wagner, 143 Ws. 2d at 384-85. A principal enployer
is liable in tort for injuries sustained by an independent
contractor's enployee in only two circunstances: if the
princi pal enployer commtted an affirmative act of negligence

id. at 388, or if the enployee was injured while engaged in an
extrahazardous activity, id. at 401. Bot h present questions of

I aw. See id. at 402; Snider v. N States Power Co., 81

Y4 Al subsequent references to the Wsconsin Statutes are
to the 2007-08 version unl ess otherw se indicated.

13
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Ws. 2d 224, 233, 260 N W2d 260 (1977); Danks v. Stock Bl dg.

Supply, Inc., 2007 W App 8, 116, 298 Ws. 2d 348, 727
N. W 2d 846.

[11. ANALYSI S

116 In WAagner, this court joined the majority of other
jurisdictions in holding that a principal enployer is generally
not liable in tort for injuries sustained by an independent
contractor's enployee while he or she 1is performng the
contracted work. 143 Ws. 2d at 400-01. W were persuaded that
"[al]ny other holding would circunvent the bedrock principles of
W sconsin worker's conpensation law." Id. at 401. An injured
enployee's right to recover worker's conpensation benefits
"shall be" the enployee's "exclusive renedy" against his or her
enpl oyer. Ws. Stat. § 102.03(2). We recognize that for
purposes of 8§ 102.03(2), a principal enployer is not considered
the direct "enployer" of an independent contractor's enployee,
and pursuant to Ws. Stat. 8§ 102.29(1), the injured enployee is
entitled to bring a tort action against "any other party." See

Wagner, 143 Ws. 2d at 385; Estate of Thonpson v. Junp River

Electric Coop., 225 Ws. 2d 588, 593, 593 N W2d 901 (C. App

1999). Nevert hel ess, we concluded in Wagner that a principa
enpl oyer should be generally protected from such tort liability
because it has already assuned financial responsibility for
injuries to the independent <contractor's enployees. 143
Ws. 2d at 399-400. That is, the contract price between the
princi pal enployer and the independent contractor is presuned to
i ncl ude paynent for worker's conpensation coverage; thus, "[t]he

14
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enpl oyee has a renedy for the injury—worker's conpensati on—¥for
whi ch the principal enployer has indirectly paid." Id. at 399.%
It is inportant to recognize that the injured enployee is not
without a claim rather, his or her claim sounds in worker's
conpensation, not tort. In Wagner, we favorably cited the
Seventh Circuit Court of Appeals decision in Anderson, in which
the court simlarly held that a principal enployer is not liable
for injuries sustained by an independent contractor's enployee
because the injured enployee is conpensated for the risks of
enpl oynent by a conbination of wages, benefits, and entitlenent
to worker's conpensation, a conpensation package for which the
principal enployer paid in the contract price. Id. at 400
(citing Anderson, 801 F.2d at 941). "Since the principal is the
indirect enployer of its contractor's enployees, to mmke the
principal liable in common law tort for the accidents befalling
t hose enpl oyees woul d be inconsistent wth the bedrock principle
that workers' conpensation rights are exclusive of comon |aw
tort rights.” Anderson, 801 F.2d at 941. Today, we reaffirm
that policy consideration first adopted in \agner.

17 Moreover, inposing liability on a principal enployer

for injuries sustained by an independent contractor's enployee

1> Here, the record is void as to whether Walter sought or
recei ved worker's conpensation benefits from his enployer, B&M
Pursuant to Ws. Stat. 8§ 102.06, if an injured enployee's direct
enployer fails to carry worker's conpensation, the principa
enpl oyer may be liable for paying worker's conpensation to the
enpl oyee. Tatera has not raised § 102.06 as a nethod of
recovery against FMC, and we therefore assune that Tatera had
the opportunity to seek worker's conpensation from B&M

15
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runs counter to the notion that the principal enployer has

relinquished control to the independent contractor. See Kerl v.

Denni s Rasnussen, Inc., 2004 W 86, 924, 273 Ws. 2d 106, 682

N. W 2d 328. Therefore, the independent contractor, not the
principal enployer, is in the best position to guard against
injuries to enployees while performng the contracted work. See
id., 127 ("If a principal does not control or have the right to
control the day-to-day physical conduct of the agent, then the
opportunity and incentive to pronote safety and the exercise of
due care are not present, and inposing liability w thout fault
becones difficult to justify on fairness grounds.").

118 At the sanme tine, our case |law recognhizes two
exceptions to the general rule that a principal enployer is not
liable in tort for injuries sustained by an independent
contractor's enployee while he or she 1is performng the
contracted work. The first exception was recognized over three

decades ago in Barth v. Downey Co., 71 Ws. 2d 775, 783, 239

N.W2d 92 (1976), and pertains to an affirmative act of
negligence commtted by the principal enployer. That is, an
i ndependent contractor's enployee may recover for injuries
caused by a principal enployer's affirmative act of negligence.
Wagner, 143 Ws. 2d at 388 (citing Barth, 71 Ws. 2d at 783);

see al so Danks, 298 Ws. 2d 348, 917. The second exception was

articul ated over two decades ago in Wagner and inposes liability
on a principal enployer for contracted work that qualifies as
extrahazar dous. 143 Ws. 2d at 401. Accordingly, a principal
enpl oyer may be liable for injuries sustained by an independent

16
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contractor's enployee while he or she is engaged in an

extrahazardous activity. Id.; see also Estate of Thonpson, 225

Ws. 2d at 595-96

119 Tatera argues that we need not reach these two
exceptions because in this case, the general non-liability rule
protecting principal enployers does not apply in the first
i nstance. This is so, she asserts, because the relationship
between FMC and B&M is not one of principal enployer and

i ndependent contractor but instead one of bailor and bailee.®

16 "Bailment” in the legal sense "signifies a contract
resulting from delivery of a thing by the bailor to the bailee
on condition that it be restored to the bailor in accordance
with his or her directions as soon as the purpose for which it
was bailed is satisfied." 8 CJ.S. Bailments 8§ 1 (2005).
Traditional bailnent transactions consist of the delivery of
goods that are returned to the bailor in the sane form in which
they were delivered. Collins v. Cick Canera & Video, Inc., 621
N. E. 2d 1294, 1296 (Chio C. App. 1993); see, e.g., Henricksen v.
McCarrol |, 45 Ws. 2d 368, 373, 173 N. W2d 153 (1970)
(recognizing the parties' relationship as one of bailnent when
the bailor delivered his horse to the bailee for purposes of
transporting it to and from Indianapolis for a parade).
However, given the increasing conplexity of commer ci al
rel ati onshi ps, bailnment |aw has expanded to include many new and
varied transactions, including the "bailnment of inconplete goods
for the purpose of having the bailee manufacture, repair, or
otherwise inprove them" Collins, 621 N E 2d at 1296; 8 C. J.S
Bai |l rents § 4. It is this latter transaction to which Tatera
evidently refers when characterizing FMC s relationship with B&M
as one of bail nent.
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W reject Tatera's argunent and conclude that B&M is properly
characterized as an i ndependent contractor.

20 An independent contractor is a person or entity that
contracts to perform services for another but "'is not
controlled by the other nor subject to the other's right to

control with respect to his physical conduct in the performance

W note that Tatera did not advance her bail ment argunent
in the circuit court or court of appeals nor did she raise the

issue in her response to FMC s petition for review To the
contrary, up until she filed her brief to this court, Tatera
appeared to concede that FMC and B&M s rel ationship was one of
princi pal enployer and independent contractor. In FMC s bDrief

in support of its notion for summary judgnment, FMC stated that
"plaintiff has not disputed FMC s assertion that M. Tatera's
enpl oyer, B&M Machine, was the independent contractor and that
Stearns was its principal."” In her brief in response, Tatera
did not quarrel with that statenent. Argunents raised for the
first time on appeal are generally deened forfeited. See Marotz
v. Hallman, 2007 W 89, 9116, 302 Ws. 2d 428, 734 N W2d 411.
Furthernmore, "unless ordered otherwi se by the suprene court," a
petitioning party is precluded from raising or arguing an issue
not set forth in the petition. Ws. Stat. (Rule) § 809.62(6).

Mor eover, assumng wthout deciding that the contract to
machi ne friction disks was indeed a bailnent transaction, Tatera
points to no authority for her apparent belief that a
relationship of bailor and bailee and a relationship of
princi pal enployer and independent contractor are nutually
excl usi ve. Contra Rose v. Mller & Co., 432 So. 2d 1237, 1239
(Ala. 1983) (recognizing the general rule that the owner of a
chattel who surrenders entire control thereof to an "independent
contractor or bailee" is not liable for injuries to an enpl oyee
of that independent contractor). The fact that independent
contractor cases often involve a contract for construction, as
opposed to the machi ning of goods, does not nean that a contract
for construction is a prerequisite to the classification of
i ndependent contractor. Instead, the focus of the inquiry is
"factual indicia of control or right to control." Kerl .
Denni s Rasmussen, Inc., 2004 W 86, 4924, 273 Ws. 2d 106, 682
N. W2d 328.
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of the wundertaking.'" Kerl, 273 Ws. 2d 106, 924 (quoting
Rest at ement (Second) of Agency, 8§ 2(3) (1958)); see also Ws JI—
—€ivil 4060. VWhether the parties used the term "independent
contractor” in their contract is not dispositive; rather, "the
test | ooks beyond labels to factual indicia of control or right

to control." Kerl, 273 Ws. 2d 106, 924; see also Snider, 81

Ws. 2d at 232 ("The nost inportant single «criterion in
determ ning whether a person is an independent contractor is the
degree to which the owner, rather than the independent
contractor, retains the right to control the details of the
wor k. ") . In this case, B&M is properly characterized as an
i ndependent contractor. B&M contracted to mnmachine friction
disks for Stearns, but B&M retained control wth respect to
perform ng the machining. The machi ning was conducted at B&M s
shop, and according to Hotchkiss, a B&M enployee, Stearns did
not instruct the B&M enployees how to machine the friction
di sks. So long as the friction disks "turned out Ilike the
picture,” B&V was free to machine them in the manner it chose.

See Snider, 81 Ws. 2d at 232 (concluding that the plaintiff's

enpl oyer was "indisputably an independent contractor" because
the principal enployer nade no attenpt to control the details of
the contracted work and was concerned only that "the conpleted
work conformed with the contract specifications"). Kennet h
Kr ommenacker , a Stearns' enpl oyee since 1974, simlarly

testified as to Stearns' |ack of control:
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Q [Attorney Rakauski, on behalf of Tatera]l: Do
you have an understanding of what B&M was actually
doing to these parts?

A [ Krommenacker]: O her than machining them no.
Accordingly, contrary to Tatera's argument otherw se, B&M served
as an i ndependent contractor to FMC, the principal enployer.

21 Because we conclude that the relationship between FMC
and B&M is properly characterized as one of principal enployer
and independent <contractor, \Wagner's general rule of non-
l[iability controls. That is, unless one of the two exceptions
applies, FMC is not liable in tort for injuries sustained by
Walter, B&M s enployee, while he was machining the friction
di sks. W address each of the exceptions in turn.

A. Affirmative Act of Negligence

22 A principal enployer nay be liable to an independent
contractor's enployee for injuries caused by the principal
enployer's affirmative act of negl i gence. Wagner , 143
Ws. 2d at 388. This exception was first articulated in Barth
in which this court concluded that "sonmething extra,” meaning an
affirmati ve act of negligence that increased the risk of injury,
iS necessary to sustain an action against a principal enployer
brought by an independent contractor's enpl oyee. 71 Ws. 2d at
783; see al so Danks, 298 Ws. 2d 348, f17. The relevant inquiry

is whether the alleged negligent act "was an act of conm ssion

constituting an affirmative act of negligence or whether it was
an act of omssion which does not rise to the level of an
affirmative act.” Wagner, 143 Ws. 2d at 389. Accor di ngly,

even though the traditional concept of negligence would inpose
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omssion, in addition to a negligent
1005, Wsconsin case |aw
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Wagner, we concluded that the act of

i ndependent contractor to perform

constitute an affirmative act of

oni ssi on. 143 Ws. 2d at 390. The

check the independent contractor's

i nst ead,

it was "'passive inaction or a failure to take steps to protect’
the plaintiff fromharm" 1d. (quoting W Page Keeton et al.,
Prosser and Keeton on the Law of Torts 8§ 56, at 373 (5th ed
1984)); see also Snider, 81 Ws. 2d at 239 (concluding that the
plaintiffs' argunment that the principal enployer's failure to
furnish supervisory control over its independent contractors
constituted an affirmative act of negligence "defie[d] the
commonly accepted nmeaning of "affirmative' ").

24 In Estate of Thonpson, the estate of an independent
contractor's enployee sought to hold the principal enployer

liable for the enployee's death on account of the principal
enployer's alleged affirmative acts of negligence. 225
Ws. 2d at 600-01. In that case, Thonpson, enployed by Enbl om

Brot hers Construction Conmpany (Enblonm), was fatally el ectrocuted

while renoving a utility pole carrying energized |ines.

Id. at
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591. Enmbl om had a contract with Junp R ver Electric Cooperative
(Junmp River) to construct an overhead electrical distribution
line, which entailed renoving old utility poles, installing new
ones, and transferring the electrical lines. 1d. Thonpson was

el ectrocuted while holding a support wre that touched an

energi zed wre. | d. At the tinme, Thonpson was not wearing
protective rubber gl oves, despite Enbl om s i nstructions
ot herw se. Id.

25 Thonpson's estate argued that it was permtted to
bring an action in tort against Junp R ver, despite the
princi pal enployer's general non-liability, on the grounds that
Junp River conmmtted affirmative acts of negligence. Id. at
600. In particular, the westate alleged that Junp R ver
commtted various safety violations, negligently designed the
new electrical distribution line, failed to incorporate safety
precautions into the design, allowed the support wire to hang
fromthe old utility pole before the pole's renoval, and failed
to renmedy and take precautions against the danger those
situations presented. |d. The estate further alleged that the
circuit court erroneously granted Junp River's notion for
summary judgnent because a genuine issue of material fact
exi sted concerni ng whether Junp River knew or should have known
of the dangerous safety violations. Id.

26 The court of appeals affirned the circuit court's
order granting summary judgnent to Junp River, concluding that
Junp River's alleged negligent conduct did not constitute

affirmative acts of negligence but instead passi ve inaction or
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a failure to protect the plaintiff from harm"'" Id. at 601
(quoting Wagner, 143 Ws. 2d at 390). The court determ ned that
Junp River's alleged negligence "lay in its failure to discover
and act regarding safety violations," id., and its "fail[ure] to
incorporate safety precautions in its allegedly dangerous
design," id. at 602, both of which constituted passive inaction
for which Junp River could not be held liable. 1d. at 601-02.
127 Simlarly, in Danks, the court of appeals held as a
matter of law that a principal enployer was not liable for
injuries sustained by the independent <contractor's enployee
because neither the principal enpl oyer nor its enployee
commtted affirmati ve acts of negligence. 2908 Ws. 2d 348, f¢f2.
In that case, Danks, an enployee of C&R Concrete (C&R), was

injured while assisting in loading a truss onto a truck at a

construction site. Id., 14. C&R had been hired by Stock
Building Supply, Inc. (Stock) to load trusses by crane onto
Stock's flatbed truck. Id., 11. Stock's enpl oyee, Wagner,
drove to the construction site in the truck and parked it. |Id.

911-12. Wagner then stood on the flatbed and used hand signals
to direct the crane operator, C&' s owner, as to the direction
the truss should nove and when it should be |lowered. Id., Y12.
Danks was positioned at the rear of the flatbed, using a two-by-
four to guide the truss onto the truck. [d. Wen the truss was
about eight feet above the truck bed, it fell, and Danks was
di scovered laying on the street near the rear of the truck.
Id., 913. Danks suffered a spinal cord injury from the
accident. 1d., 914.
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28 The circuit court dism ssed Danks' tort clains against
Stock and Wagner, and Danks appeal ed. Id., 91 Danks argued
that Stock was not protected by the general rule of non-
l[iability because, inter alia, Wagner conmtted an affirmative
act of negligence: he was in a position to see that the truss
was inproperly attached to the crane cable but failed to warn
Danks or C&R' s owner that the truss was being lifted and noved
in an inproper and hazardous manner. Id., 933. The court of

appeals rejected Danks' argunent, concluding that WAgner's

conduct was "at npst 'passive msconduct,'" "not an affirmative
act of negligence that increased the risk of harm to Danks from
the | oading operation.” |d.

29 Turning to the facts of the case now before this
court, we conclude that FMC s alleged negligent conduct did not
constitute an affirmati ve act of negligence. The allegations in
Tatera's conplaint are grounded in FMCs alleged omssion,
namely, the failure to warn Walter and B&M of the health hazards
associated wth asbestos and asbestos-containing products.
Specifically, the conplaint alleges five negligent acts: (1) the
failure to adequately warn of the health hazards of asbestos;
(2) the failure to warn of the danger and harm of the asbestos
after the products or equipnent were installed at the prem ses;
(3) the failure to investigate or test for the health effects of
asbestos prior to distribution and sale; (4) the failure to
instruct in the use of precautionary neasures relating to
asbest os-contai ning products; and (5) the manufacture, supply,

installation, or renoval of unsaf e asbest os- cont ai ni ng
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products. ! The first four alleged negligent acts are disposed
of wth dispatch. By definition, the failure to warn, the
failure to investigate or test, and the failure to instruct are
om ssions, not affirmative acts. As the court of appeals
recogni zed in Danks, the failure to warn is "at nost 'passive
m sconduct,'" not an affirmative act of negligence. 298
Ws. 2d 348, 133. Li kew se, FMCs alleged failure to
investigate or test for the health effects of asbestos is akin
to Junmp River's alleged failure to discover and act regarding

the electrical safety violations in Estate of Thonpson, see 225

Ws. 2d at 601; such conduct does not constitute an affirmative
act of negligence but rather "'passive inaction or a failure to
take steps to protect' the plaintiff from harm?" Wagner, 143
Ws. 2d at 390 (quoting W Page Keeton et al., supra, § 56, at
373).

130 The fifth negligent act alleged against FMC relates to
FMC supplying the asbestos-containing friction disks to B&M to
be machined. Though not as explicit as the previous four, this
act is also grounded in FMC's alleged failure to warn. Contrary

to Tatera's argunent and the court of appeals' conclusion

17 stearns, on FMC's behalf, supplied the asbestos-
containing friction disks to B&M It is undisputed that every
asbestos-containing friction disk supplied to B&J from Stearns
was not manufactured by Stearns. Instead, Stearns purchased the
friction di sks from sever al di fferent manuf acturers.
Accordingly, as to FMC, we are concerned only with the act of
"supply[ing] . . . unsafe asbestos-containing products.”
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otherwi se, see Tatera, 319 Ws. 2d 688, 951,'® the act of

suppl ying the asbestos-containing friction disks to B&M does not
itself constitute an affirmative act of negligence. The act of
supplying the asbestos-containing friction disks is no doubt
"affirmative,"” but the nere fact that FMC supplied the disks to
B&M i s not enough to inpose liability on FMC for commtting an
affirmati ve act of negligence. That is, supplying a dangerous
chattel does not alone give rise to negligence. The crux of
Tatera's <claim is the alleged failure to warn of the
dangerousness of the chattel supplied. See Restatenent (Second)
of Torts 8 388. As previously discussed, the failure to warn is
not an affirmative act. Danks, 298 Ws. 2d 348, {33.

131 Tatera attenpts to create an exception to the genera
rule protecting principal enployers from liability by inposing
traditional negligence liability under 8 388 onto a principal
enpl oyer that supplies a chattel to an independent contractor to
be machi ned. However, permtting such liability to attach would
conpletely wundermne our three decades of precedent that
requires an affirmative act of negligence. Liability for
suppl ying a dangerous chattel is necessarily premsed in failing

to warn of the chattel's dangerousness, an om ssion. See

18 The court of appeals concluded that in this case, "the
negligent act was an affirmative act. The act was supplying the

asbestos-containing brake Ilinings to B&Vs enployees for
gri ndi ng. It was FMC's affirmative act of providing the
materials to B&M and intending that the enployees would grind
them down to the correct shapes and sizes." Tatera, 319

Ws. 2d 688, {51.
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Restatenment (Second) of Torts 8§ 388(c); see also Strasser, 236

Ws. 2d 435, 158, Ws JI—€Cvil 3242. The affirmative act
exception would be eviscerated iif a principal enpl oyer's
litability is met through an om ssion. W decline to so hold and
t hereby overturn over three decades of precedent. Because FMC s
al | eged negligent conduct did not constitute an affirmative act
of negligence, the first exception to Wagner's general rule of
non-liability is here inapplicable.
B. Extrahazardous Activity

132 A second exception renders an otherw se protected
pri nci pal enployer liable for injuries sustained by an
i ndependent contractor's enpl oyee. A principal enployer nmay be
liable for injuries sustained by an independent contractor's
enployee while he or she is engaged in an extrahazardous

activity. Wagner, 143 Ws. 2d at 401; see also Estate of

Thonpson, 225 Ws. 2d at 595-96. An extrahazardous activity®® is
"one in which the risk of harm remains unreasonably high no
matter how carefully it is undertaken." \Wagner, 143 Ws. 2d at
392. An activity that is extrahazardous is contrasted with one
that is "inherently dangerous because of the absence of specia
precautions.” 1d. at 393. An enployee engaged in an inherently

dangerous activity can take steps to mnimze the risk of

injury. ld. at 392. In Wagner, this court expressly declined
1n our case law, the term "extrahazardous" is used
synonynmously with the term "abnormally dangerous.” See \Wagner,

143 Ws. 2d at 392; Danks v. Stock Bldg. Supply, Inc., 2007 W
App 8, 923 n.4, 298 Ws. 2d 348, 727 N W2d 846; Estate of
Thonpson, 225 Ws. 2d at 595 n. 5.
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to recognize a cause of action by an independent contractor's
enpl oyee against a principal enployer for injuries sustained
while engaged in the latter type of activity. |1d. at 393, 400-
01.

133 The distinction between an extrahazardous activity and
an inherently dangerous activity is not always obvious, and

accordingly, sone exanples are instructive. In Estate of

Thonpson, the court of appeals held that working with high
vol tage electricity is inherently dangerous, not extrahazardous.
225 Ws. 2d at 596. The court concluded that when Thonpson was
el ectrocuted, he was not engaged in an activity in which the
risk of harm remai ned unreasonably high no matter how carefully
it was undertaken. |1d. Instead, steps could have been taken to
mnimze the risk of Thonmpson's injury, including wearing rubber
gl oves, wusing nechanical equipnent to renove the utility pole
or covering the pole. 1d. As the court of appeals recognized,
in order for an activity to be taken out of the realm of
extrahazardous, "the risk of injury need not be elimnated, |ust
mnimzed. " 1d.

134 The Seventh GCircuit Court of Appeals decision in
Anderson is especially on point. In that case, the court held
that sandblasting oil storage tanks could not be considered

abnornmal |y dangerous®® because the record denpnstrated that an

0. Similar to the definition applied by Wsconsin courts,
"abnormal |y dangerous” activity was defined by the Anderson
court as one which "mght very well result in injury even if
conducted with all due skill and caution.” Anderson v. Marathon

Petrol eum Co., 801 F.2d 936, 939 (7th Gr. 1986).
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enpl oyee engaged in sandblasting could take precautions to
mnimze the risk of injury. 801 F.2d at 940. Anderson, a
sandbl aster enployed by Tri-Kote, 1Inc. (Tri-Kote) from 1970
until 1983, died from silicosis, a serious lung disease caused
by breathing in silicon dust over a |long period of tine. 1d. at
938. Thr oughout his enploynent, Anderson worked mainly on Tri-
Kote's contract with Mrathon Petroleum Conpany (Marathon) to
clean the inside of Marat hon's  oil storage tanks by
sandbl ast i ng. Id.  Anderson's w dow sought to hold Marathon
liable for her husband's death, alleging that his silicosis was
caused by sandblasting in the confined storage tanks and thereby
breathing in clouds of silicon dust. Id. Evi dence was
introduced that wup wuntil 1980, the only form of mask that
Anderson wore to protect hinself fromsilicon dust was a "desert
hood," consisting of wire nesh in front of his nose and nouth.
Id.

135 The Seventh Circuit declined to except Anderson's tort
claim from the general rule that an independent contractor's
enpl oyee has no comon law tort right against the principal
enpl oyer. Id. at 940. According to the record, sandblasting
could not be classified as abnormally dangerous because
sandbl asters could take steps to reduce the risk of serious
injury. 1d. Specifically, "if the sandblaster is equipped not
with the ridicul ous 'desert hood' but with a proper face mask to
which a fresh-air hose is attached, so that the worker 1is
breathing fresh air rather than air filled with silicon dust,
the worker is in no danger." |d.
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136 In this case, we conclude as a matter of |aw that
machi ning an asbestos-containing friction disk is not an
extrahazardous activity because steps nmay be taken to mnimze
the risk of injury.? Therefore, while inherently dangerous, the
activity of machining an asbestos-containing friction disk does
not create an exception to FMC's protection fromtort liability.
Simlar to working wth high voltage electricity, Estate of
Thonpson, 225 Ws. 2d at 596, and sandblasting in a confined
space, Anderson, 801 F.2d at 940, the activity of machining an
asbestos-containing disk is not extrahazardous because the risk
of injury can be mnimzed by wearing protective equipnent and
t aking proper precautions. See 29 C F.R § 1926.1101(g) (2009);
United States Departnent of Labor: Occupational Safety & Health
Adm ni stration (CsHA) , Asbest os Control,
http://ww. osha. gov/ SLTC/ asbest os/ control . ht m (I ast visited
July 9, 2010) (providing that exposure to asbestos in friction

products can be prevent ed by engi neering controls,

adm ni strative actions, and weari ng per sonal protective
equi pnent) . In particular, the National Institute of
2L 1t is inportant to note that the proper inquiry is not

whet her Walter was working with or exposed to an extrahazardous
materi al . See Tatera, 319 Ws. 2d 688, 1152, 53 (citing WAausau
Tile, Inc. v. Cnty. Concrete Corp., 226 Ws. 2d 235, 261, 593
N. W2d 445 (1999)). I nstead, our focus 1is whether, when
performng the contracted work, the injured enpl oyee was engaged
in an extrahazardous activity. See Wagner, 143 Ws. 2d at 402.
In this case, in performng B&MIs contracted work for FMC
Walter was engaged in the activity of machining asbestos-
containing friction disks. We nust therefore determ ne whether

that activity is extrahazardous.
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Cccupational Safety and Health (N OSH) has approved respirators
for protecting enployees from breathing air contamnated wth
asbestos dust. See 29 CF.R § 1910.134; National Cancer
I nstitute, Asbestos Exposure and Cancer Risk 4 (2009),
http://ww. cancer. gov/ i mages/ docunent s/ 5ac7d2f c- 27df - 4ecc- 839f -
dc5bc1909e01/ FS3_21. pdf (stating t hat construction and
i ndustrial workers can protect thenselves from asbestos exposure
by wearing N OSH approved respirators). Accordingly, if while
machi ning the asbestos-containing friction disks, Wlter had
been equipped with a proper respirator as opposed to a sinple
surgical mask, his risk of inhaling asbestos dust and devel opi ng
mesot helioma would have been mnimzed. The activity of
machi ni ng an asbestos-containing friction disk is therefore not
"one in which the risk of harm remains unreasonably high no
matter how carefully it is undertaken" and cannot be classified
as extrahazardous. See Wagner, 143 Ws. 2d at 392.

137 In summary, we conclude that FMC s alleged negligent
conduct did not constitute an affirmative act of negligence, and
machi ning an asbestos-containing friction disk is not an
extrahazardous activity. Therefore, Tatera's negligence claim
against FMC is not excepted fromthe general rule articulated in
Wagner. FMC, as a principal enployer, is not liable in tort for
injuries sustained by Wlter, the independent contractor's
enpl oyee, while he was performng the contracted work of
machi ni ng asbestos-containing friction disks. Because we hold

as a matter of law that FMC is not liable in tort to Tatera
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Tatera's negligence claim under Restatenent (Second) of Torts
8§ 388 is necessarily barred.
| V. CONCLUSI ON

138 We conclude that Tatera's negligence claim against FMC
falls within the general rule that a principal enployer is not
liable in tort for injuries sustained by an independent
contractor's enployee while he or she is performng the
contracted work. In this case, neither of the two exceptions to
that general rule applies. First, even accepting Tatera's
allegations as true, we conclude that FMC s conduct did not
constitute an affirmative act of negligence. Rat her, Tatera's
allegations of negligence are grounded in FMCs alleged
om ssi ons. By definition, the negligent failure to warn,
failure to investigate or test, and failure to instruct are
om ssions, not affirmative acts of negligence. Mor eover, the
act of supplying asbestos-containing friction disks does not
itself constitute an affirmative act of negligence because
[tability for such an act is necessarily premsed in failing to
warn, an om ssion. Second, we conclude that machining an
asbestos-containing friction disk does not qualify as an
extrahazardous activity because steps nmay be taken to mnimze
the risk of injury. Because we hold as a matter of l|law that FMC
is not liable in tort to Tatera, Tatera's negligence claimunder
Rest at ement (Second) of Torts 8 388 is necessarily barred.

By the Court.—Fhe decision of the court of appeals is

rever sed
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139 N PATRICK CROCKS, J. (di ssenting). This case
clearly demands the opposite result from that reached by the
majority. The plaintiffs, Vicki Tatera and the Estate of Wlter
Tatera (collectively, Tatera), at a mninmum established their
right to a trial on their claim for negligence based on an
affirmative act of the defendant, FMC, in which it supplied
Wal ter Tatera's enployer with asbestos-containing friction disks
for grinding wthout warning the enployer of the disks’
dangerous content. Accordingly, granting sumary judgnment for
the defendant, FMC, is clearly inappropriate. The nmgjority's
decision to deny Tatera a trial under the circunstances
presented here is not defensible.

140 Summary judgnent is a drastic remedy, primarily
because it denies the nonnoving party a trial. Accordingly, it
is the circuit court's and reviewing courts' duty to consider
these notions carefully and prudently. In this case, the
circuit court did not fulfill its duties in that regard, and the
majority, by affirmng that court's conclusion, fails to fulfil
its duties as well.

41 Rather, like the court of appeals, | would conclude
that summary judgnent here is inappropriate for the follow ng
two reasons. First, there are genuine issues of material fact
in this case as to whether Tatera's proofs support the el enents
of Rest at enent ( Second) Torts 8§ 388 (1965) (hereinafter
described as "8 388" or "section 388"). Second, | am satisfied
that to the extent that it is proper under these circunstances

to apply Wagner v. Continental Cas. Co., 143 Ws. 2d 379, 388,
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421 N.W2d 835 (1988) (holding that generally, contractors are
not liable in tort for the injuries to enployees of a
subcontractor), it does not bar Tatera's claim because the
affirmati ve act exception to its rule applies. Accordingly, it
seens quite inappropriate to grant summary judgnent for FMC in
this situation, and Tatera should have an opportunity to nove
forward to a trial. Hence, | dissent.

142 To denonstrate how far afield the circuit court's
deci sion—and the mgjority's affirmation of it—stray from the
principles wunderlying summary judgnment, it is inportant to
di scuss the nethodology for assessing notions for summary
judgnment at the circuit court and appellate court |evels. A
court should grant sumary  j udgnent "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to judgnent as a nmatter of |aw" Ws. Stat.
§ 802.08(2) (enphasis added). As we have observed, sunmary

judgnment is a "drastic remedy” that denies the nonnoving party a

trial. Lecus v. Am Mit. Ins. Co., 81 Ws. 2d 183, 189, 260
N.W2d 241 (1977). Reviewing a notion for sunmary judgnent
should "not . . . be a trial on affidavits and depositions.”
Id. The noving party nmust "leave no room for controversy.”

Schl unpf v. Yellick, 94 Ws. 2d 504, 512, 288 N.W2d 834 (1980).

143 We explained the nethodology for a circuit court to
use when reviewing a notion for summary judgnent in Gans V.

Boss, 97 Ws. 2d 332, 294 N.W2d 473 (1980). First, the circuit
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court "examnes the noving party's . . . affidavits or other
proof to determ ne whether the noving party has nmade a prinma
facie case for summary judgnment under [Ws. Stat. § ]802.08(2)."

Id. at 338. To successfully make a prima facie case for sumary

judgnment, "a noving defendant nust show a defense [that] would
defeat the plaintiff." 1d.
If the noving party has nade a prima facie case for
summary  j udgnent, the court nmust exam ne the
affidavits and ot her pr oof of t he opposi ng
party . . . to determ ne whether there exist disputed

material facts, or wundisputed material facts from
whi ch reasonable alternative inferences may be drawn,
sufficient to entitle the opposing party to a trial.

144 Qur nethodology in reviewwng a notion for summary
judgnment is identical to that of the circuit court, and our
review of the decision of the court of appeals is to review the
circuit court's decision to grant sumrmary judgnent. See G een

Spring Farnms v. Kersten, 136 Ws. 2d 304, 314-15, 401 N.W2d 816

(1987). Accordingly, it is inportant to chronicle what happened
at the circuit court hearing on the notion for sunmary judgnent
as it relates to Tatera's negligence claim

45 As the mmjority observed, Vicki Tatera filed a claim
for negligence against FMC' in 2004 on behalf of herself and her
deceased husband, Walter Tatera (Walter), who died in 2004
shortly after being diagnosed wth mlignhant nesotheliona.
VWalter was a full-tinme enployee with B&M Machi ne Products (B&W
from 1968 to 1993. One of Walter's duties during his enpl oynent

! Tatera made other clains against FMC, however, only the
negligence claimis pertinent to our review.

3
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at B&M was to grind and cut friction disks used in industrial

el ectric brake systens. The disks, which were made by severa

manufacturers and sold to FMC, were supplied by FMC to B&M to
shape them to FMC' s desired specifications and then return the
finished disks to FMC to install in brake systens. That process
of machining the disks caused a significant amount of dust to
accurmul ate in the B&M shop. At least until 1986, the disks FMC
supplied to B&M cont ai ned asbest os.

146 FMC noved for summary judgnent on the basis that the
rule in Wagner, protecting a principal enployer from liability
for torts <conmtted against enployees of its independent
contractors, prevented Tatera's suit from noving forward.? It
asserted that neither of the exceptions to the Wgner rule
applied, i.e., that FMC had not commtted an affirmative act of
negli gence and that machining friction disks containing asbestos
was not extrahazardous. In response, Tatera asserted that the
circunstances here gave rise to a claim under Restatenent

(Second) of Torts § 388, which provides that "one who supplies

2As the mmjority noted, FMC first nmoved for summary
judgnment in May 2006, and the M Iwaukee County Circuit Court,
Judge Clare L. Fiorenza, presiding, denied the notion in
Sept enber 2006. However, due to judicial rotation, Judge
Tinothy G Dugan replaced Judge Fiorenza as the presiding judge
in this case in August 2007. FMC renewed its notion for summary
judgnment, and Tatera objected, but Judge Dugan agreed to hear
t he noti on.

It is Judge Dugan's Novenber 2007 grant of summary judgnent
for FMC that is the focus of our review However, | believe
that it is significant that Judge Fiorenza denied FMC s first
nmotion for summary judgnment, which appeared to be roughly
identical to the notion assessed by Judge Dugan.

4
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directly or through a third person a chattel for another to use”
is liable in tort if it can be shown that the supplier knew or
had reason to know that the product is dangerous, the supplier
had no reason to believe those using the product would recognize
its dangerousness, and the supplier fails to warn those users of
t he dangerous condition. Tatera argued that because § 388
provided them a nethod of recovery in tort, they established
t hat FMC comritted an affirmative act and \Wagner was
i nappl i cabl e. However, Tatera also argued that, in the
alternative, to the extent that Wagner did apply, it did not bar
the claim because the extrahazardous activity exception to the
Wagner rul e applied.

47 To acconpany their response to FMCs notion for
summary judgnment, Tatera provided appropriate evidence to
support their claim First, Tatera included excerpts of a
deposition of Raynond Mazurek (Mazurek), an FMC enpl oyee, that
indicated that (1) FMC purchased asbestos-containing friction
disks in the 1970s and 1980s; (2) that FMC knew that sone of the
materials on those disks contained asbestos; (3) in 1974 and
1975, FMC tested some of those materials for asbestos content
and that that testing produced docunments that Mazurek had
observed; (4) FMC likely started supplying material safety data
sheet s, which would have contained information regarding
materials that were in the disks, when OSHA required them to do
so, which was in the late 1970s or early 1980s; (5) FMC supplied
those data sheets to customers upon request, but Mazurek was

unaware of whether FMC provided those data sheets to nmachine
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shops or specifically, B& and (6) FMC never put warnings in or
on the boxes containing on its asbestos-containing products.

148 Tatera also provided an affidavit from R chard
Hatfield (Hatfield), a scientist who was know edgeable about
asbestos-containing brake and clutch mterials, and who had
conducted studies neasuring "how nuch asbestos is released from
the abrasion of brakes, clutches[,] and friction wear dust."
Hi s studi es i ndi cat ed t hat asbest os- cont ai ni ng friction
materials can rel ease asbestos fibers from mniml abrasion to
the material's surface. His studies indicated that, in fact,
asbestos dust is present in boxes containing unused brakes or

clutches. Accordingly, he explained that it is unnecessary "for
asbestos-containing friction materials to wundergo substanti al
changes before these materials will rel ease asbestos fibers."

149 Finally, Tatera also produced an affidavit from Dr.
Henry Anderson, a physician who specialized in occupational and
environnmental nedicine, as well as diseases caused by asbestos

exposure. Dr. Anderson stated that, in his opinion "the vast

majority of malignant nesothelioma cases are caused by asbestos

exposure. " He further indicated that al | exposures to
asbestos occurring nore than ten years before the diagnosis of
mal i gnant nesot heliona contribute to the disease; that malignant
mesot helioma, in general, "has a latency period of [20] to [40]
years after exposure to asbestos”; and that there is no known
| evel of "safe" exposure to asbestos, bel ow which there would be

no risk of devel opi ng nmalignant nesot hel i ona.
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150 After a hearing, the circuit court granted sumary
judgnment to FMC and dism ssed Tatera' s negligence claim holding
that 8 388 did not apply to FMC because that section applied
only to manufacturers, and FMC did not nanufacture the disks.
The circuit court further concluded that because Tatera was the
enpl oyee of an independent contractor, the general rule in
Wagner barring clains against a contractor by an injured
enpl oyee of a subcontractor applied, and neither of the two
exceptions to that rule applied. Because of that, the circuit
court reasoned, FMC was not liable. It granted FMC s notion for
sumary judgnent and di sm ssed Tatera's negligence claim

51 The court of appeals reversed, holding that (1) § 388
applies to suppliers such as FMC, (2) Wagner did not bar
Tatera's claim because bot h t he affirmative act and
extrahazardous activity exceptions applied; and (3) Tatera had
offered sufficient proofs that there were genuine issues of
material fact as to whether the claim satisfied the elenments of
§ 388.

52 To reiterate, this court's task, in reviewng the
decision of the court of appeals, is to review the circuit
court's decision to grant summary judgnent to FMC Consi st ent
with our summary-judgnent nethodology, then, this court is to
ook to Tatera's proofs, as the nonnoving party, in the |ight
nost favorable to it. Based on that exami nation, we wll not
reverse the circuit court's grant of summary judgnent unless the
record reveals that there are genuine issues of material fact

and that the noving party—n this case, FMCc—s not entitled to
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judgnment as a matter of |aw See Strasser v. Transtech Mbbile

Fleet Serv., Inc., 2000 W 87, 128, 236 Ws. 2d 435, 613

N. W2d 142.

153 To begin, there appear to be open questions presented
by the parties that the majority does not acknow edge. Nanel y,
for an enployee in Walter Tatera's situation, nust the rule in
Wagner limting the liability of a principal for torts involving
the enployee of an independent contractor apply?® O is the
proper theory of liability the rule wunder 8§ 388 inposing
l[iability on a supplier who fails to warn of a known, dangerous
condition to unsuspecting users? O do both rules apply?

Moreover, if both Wagner and 8 388 apply, how (and in what

3 The court of appeals acknow edged that whether Wagner
should be applied here is unclear. See Tatera v. FMC Corp.,
2009 W App 80, 149, 319 Ws. 2d 688, 768 N W2d 198 (stating
that its application of Wgner was on the basis of "assum ng
(wi thout deciding)" that it applied).

Additionally, | am unaware of any cases from this court or
the court of appeals applying Wagner or the affirmative act
anal ysis for purposes of determning liability of a principal in

tort in a case involving chattel. The few published cases from
W sconsin appellate courts applying Wagner are construction and
utility cases, not cases involving a chattel. See, e.g., Danks

v. Stock Bldg. Supply, Inc., 2007 W App 8, 298 Ws. 2d 348, 727
N.W2d 846 (involving an injury to an enployee of a
subcontractor hired to load a truss at construction site);
Estate of Thonpson v. Junp River Elec. Coop., 225 Ws. 2d 588,
593 N.W2d 901 (C. App. 1999) (involving an injury to an
enpl oyee of a subcontractor hired to renmove utility poles).
Moreover, the pre-VWagner cases from our appellate courts in
which the courts assessed whether a principal commtted an
affirmative act for purposes of establishing liability also were
construction or utility—not chattel —eases. See, e.g., Barrons
v. J.H Findorff & Sons, Inc., 89 Ws. 2d 444, 278 N W2d 827
(1979) (construction case); Snider v. N States Power Co., 81
Ws. 2d 224, 260 N.W2d 260 (1977) (utility case).

8
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order) does a court apply those two rules, which are based on
conpeting policies regarding liability? Rat her than answer
those difficult questions, the mgjority sunmmarily concl udes that
because B&M is an independent contractor, Wagner nust apply.
Majority op., 921. It then holds that Tatera's claim does not
fit under either of the two narrow exceptions that would allow
liability to extend to FMC.

54 In my view, regardless of whether Wagner applies
exclusively, § 388 applies exclusively, or both apply, FMC is
not entitled to summary judgnent in this case. Agai n, the
nmet hodol ogy we have set forth for reviewing a grant of summary
judgnment requires us to determne (1) whether Tatera raised
genui ne issues of material fact and (2) whether FMC is entitled
to judgnent as a nmatter of |aw | agree with the court of
appeal s’ conclusion that 8§ 388 is applicable to this case; that
Tatera set forth genuine issues of material fact and as to the
elements of § 388; and that, to the extent that Wgner applies,
it does not bar Tatera's claim Accordingly, FMC is not
entitled to judgnent as a matter of |aw.

155 First, a grant of sunmary judgnment for FMC is inproper
because Tatera has, at a mninmum established a prinma facie case
under § 388. Section 388, which Wsconsin has adopted, see
Strasser, 236 Ws. 2d 435, 58, provides:

§ 388. Chattel Known to be Dangerous for Intended Use

One who supplies directly or through a third
person a chattel for another to use is subject to
liability to those whom the supplier should expect to
use the chattel with the consent of the other or to be
endangered by its probable use, for physical harm

9
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caused by the use of the chattel in the mnner for
whi ch and by a person for whose use it is supplied, if
t he supplier

(a) knows or has reason to know that the chattel
is or is likely to be dangerous for the use for which
it is supplied, and

(b) has no reason to believe that those for whose
use the chattel is supplied will realize its dangerous
condi tion, and

(c) fails to exercise reasonable care to inform
them of its dangerous condition or of the facts which
make it likely to be dangerous.

156 | agree with the court of appeals' conclusion that
§ 388 applies to FMC as a supplier. The text of the rule
clearly designates that it applies to suppliers. The conments
attached to the section support that conclusion. See

Rest at ement (Second) of Torts § 388 cnt. a (describing supplier

as "one who lends" a chattel); id., cm. c¢ ("These rules,
therefore, apply to sellers, lessors, donors, or |enders,
irrespective of whether the chattel is nmade by them or by a

third person."); id., cnt. d ("One supplying a chattel to be
used or dealt with by others is subject to liability under the
rule stated in this Section . . . ."). Here, FMCis a supplier
given that it provided the friction disks to B&M for grinding.
Accordingly, nothing clearly precludes 8 388 from applyi ng under
t hese circunstances.

157 Looking at Tatera's proofs in the light nost favorable

to Tatera, | also agree with the court of appeals that Tatera
established a prinma facie case under § 388. | reach that
conclusion on the basis of Tatera's proofs, including (1)

Mazurek' s deposition describing FMC s know edge of the friction

10
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di sks' asbestos content, the extent to which FMC used materi al
data safety sheets, and that to Mazurek's know edge, FMC never
pl aced warni ngs on the products; (2) Dr. Hatfield' s affidavit as
to the causal relationship between asbestos exposure and
di agnosis of malignant nesothelioma; and (3) Hatfield s studies
indicating that asbestos-containing products such as friction
disks wll release ashestos fibers absent any "substanti al
changes"” to the nmaterial .

158 In its briefs to this court, FMC does not put forth
argunents as to whether it believes that Tatera failed to state
facts supporting the elenents of 8§ 388. Rather, it endorses the
circuit court's conclusion that 8 388 is inapplicable and
argues, alternatively, that even if Tatera had asserted a claim
of liability against FMC pursuant to 8 388, that claimis still
barred by Wagner because the claim is not prem sed upon an
"affirmative act"” of negligence and because machining asbestos-
containing friction disks is not extrahazardous. That is the
approach that the mpjority appears to adopt although it does not
state as much or explain its rationale.

159 Nevertheless, assumng that Wagner is applicable to
this case, FMC is not entitled to judgnent as a matter of |aw
because at |east one of the exceptions to its rule shielding
principals from Iliability—the affirmative act exception—
appl i es here.

160 In Wagner, we stated the general rule that enployees
of a subcontractor cannot bring a claim for negligence against

the principal contractor unless at |east one of two exceptions

11
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appl i es. Wagner, 143 Ws. 2d at 388. First, a principal
enployer may be liable for injuries to the independent
contractor's enployee "caused by the principal enployer's
affirmative act of negligence.” See id. Second, if the
enpl oyee's injuries occur "while performng inherently dangerous
activities," a principal enployer may be held liable. See id.
My focus is on the affirmative act of negligence exception.

61 This court has had only a few opportunities to explain
what sort of behavior mght constitute an affirmative act of
negl i gence. In those cases, it is notable that we have yet to
explain what an affirmative act 1is; rather, we have only
explained what an affirmative act is not. For example, in
Wagner, a contractor hired a subcontractor to do denolition
wor k.  Wagner, an enpl oyee of the subcontractor, was injured in
the course of the denolition, and evidence indicated that the
subcontractor did not have sufficient equipnent or take proper
safety precautions. Id. at 383. Wagner sued the principal
contractor, alleging that it was Iliable for his injuries,
because it had negligently hired the subcontractor when it
failed to check if the subcontractor had proper equipnent and
foll owed necessary safety procedures. |d. at 382-84. The court
held that the principal enployer was not |iable for Wgner's
injuries because it had not committed an "affirmative act of
negli gence" when it neglected to check the credentials of the
subcontractor who enpl oyed Wagner. [d. at 390.

162 Simlarly, in Barth v. Downey, 71 Ws. 2d 775, 782-84,

239 NW2d 92 (1976), the first case in which we articulated the

12
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"affirmative act" standard, we held that the failure to provide
a safe working environment was not an affirmative act.
Li kewi se, other cases in which we or the court of appeals have
considered this question have found simlarly passive acts such
as to a failure to investigate or failure to provide a safe
wor ki ng environnent not to be affirmative acts. See Danks, 298
Ws. 2d 348, 126 (failure to check credential s of a

subcontractor is not an affirmative act); Estate of Thonpson,

225 Ws. 2d at 601 (failure to discover and act wupon safety
violations is not an affirmative act).

63 The nmjority seens to understand those cases to stand
for the proposition that an allegation that includes any
"failure" to do sonmething is necessarily an omssion and
therefore not an affirmative act of negligence. See mpjority
op., 13 (stating that the act here cannot be an affirmative act
of negligence "because liability for such an act is necessarily
premsed in failing to warn, an omi ssion"); 31 (stating that to
permt liability to attach to a principal where an om ssion is
present "would conpletely wundermne our three decades of

precedent that requires an affirmative act of negligence").

164 That concl usi on appears to be i ndef ensi bl e
Negligence, by its very definition, includes sone sort of
failure or om ssion. See Ws. JI—€ivil 1005 ("A person is

negligent when (he) (she) fails to exercise ordinary care.")
(enmphasi s added). It is inpossible to have an "affirmative act
of negligence” wthout sone sort of failure to act occurring

sonewhere in the chain of causation. An affirmati ve act of

13
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negli gence, at the very least, nust include a conbination of an
affirmative act linked with an act of negligence that, when
t aken toget her, could have caused the harm al | eged.

65 Here, the act is patently unlike the acts described in
the above cases: FMC supplied B&V with asbestos-containing
di sks for B&VJ s enployees to grind w thout warning them of the
di sks' content. Suppl ying the asbestos-containing disks is an
affirmative act, failing to warn of the disks' dangerous content
is the act of negligence, and the harm alleged is death by a
di sease known to be caused by exposure to asbestos. |[If this act
is not an affirmative one, | fail to see what act could possibly

fit within the affirmative act exception.

66 In sone regard, it appears that the mjority
recogni zes that point. To avoid reaching the sane concl usion
that | do, however, it breaks down the act in question by its

i ndi vi dual conponents and disposes of each conponent on the
basis that it is insufficient—en its owmm—to be an affirmative
act of negligence. Its bases its description of FMC s alleged

affirmative act from Tatera's conplaint, word for word.* See

“Well, almst word for word: the majority ignores an
i nportant conjunction. In the conplaint, Tatera listed five
all egations of negligence, linked by "and/or,” which would

suggest that any one of the allegations or a conbination thereof
woul d constitute a claim See Anmerican Heritage Dictionary of
the English Language 109 (3d ed. 1992) (defining "and/or" as
"[u]sed to indicate that either or both of the itens connected

by it are involved"). The majority ignores that distinction,
and assesses each allegation on its own, essentially replacing
the "and/or" in the allegation with "or." See mgjority op.,

192, 29-30. To the extent that the nmpjority is insisting that
courts nust base decisions on whether sonething 1is an
affirmative act on text of the plaintiff's conplaint, the
majority should, at a mninmum accurately reflect that text.

14
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majority op., 9112, 9. That conplaint listed five allegations,

four of which describe failures to warn, to investigate, and to

i nstruct, and one of whi ch t hat al | eges t hat FMC
"[ m anuf act ur ed, suppl i ed, i nstal |l ed, or renoved unsaf e
asbest os-contai ning products.” Id. It then takes each
allegation to be a Iliteral description of the act. That

nmet hodology allows it to dispatch with the first four acts

describing a "failure,"” because "[Db]y definition, the failure to
warn, the failure to investigate or test, and the failure to
instruct are omssions, not affirmative acts.” Majority op.,
129. In other words, in the mgjority's view, FMC s "failures"
may have been negligent, but those failures are not affirmative
acts.

167 Yet, the mpjority then considers the fifth allegati on—
—supplying asbestos-containing friction disks—and knocks it
down with the opposite reasoning by which it dism ssed the first
four. It wites, "The act of supplying the asbestos-containing
friction disks is no doubt "affirmative,' but the nmere fact that

FMC supplied the disks to B&M is not enough to inpose liability

on FMC for commtting an affirmative act of negligence.”

Majority op., 930 (ngjority's enphasis). By the mmjority's
reasoning, it seens, FMC may have acted affirmatively in that
fifth allegation but not negligently.

168 | believe that the mpjority's logic is tw sted. | f
the first four allegations are not affirmative acts because they
nerely state allegations of negl i gence, how could the

affirmative act, i.e., supplying the disks, not fill that gap?

15
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Essentially, Tatera |oses the opportunity to nove forward to
trial, not so much based on an application of law to the
circunstances presented in this case, but because Tatera's
counsel formatted the allegations in the conplaint in the manner
that it did.

169 Because FMC committed an affirmative act when it
provi ded asbestos-containing friction disks to B&M for its
enployees to grind and manipulate wthout warning of the
dangerous content, WAagner—to the extent that case applies—does
not operate to bar Tatera's claim?® Accordingly, FMC is not
entitled to sunmary judgnment on that basis and Tatera's claim
for negligence should go forward. Mor eover, as expl ai ned
herein, Tatera raised genuine issues of material fact as to
whet her the elenments of 8§ 388 are satisfied. Hence, FMC is not
entitled to sunmary judgnment on that basis.

170 Here, the mpjority commts a grievous and fundanenta
error by failing to abide by the standards and principles
underlying summary judgnent. In so doing, it robs Tatera of the
opportunity and right to present this case to a jury.

171 For the foregoing reasons, | respectfully dissent.

> The court of appeal s also determned that t he
extrahazardous exception applies. | do not address that
exception here because it 1is wunnecessary for nme to do so.
Because, in ny view, the affirmative act exception applies, that
exception is sufficient to lift the Wagner bar.

16
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72 | am authorized to state that Chief Justice SH RLEY A.
ABRAHAMSON and Justice ANN WALSH BRADLEY join this dissent.

17
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