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REVI EW of a decision of the Court of Appeals. Affirned.

11 M CHAEL J. GABLEMAN, J. This is a review of a
publ i shed decision of the court of appeals affirmng the circuit
court's judgnent to uphold the determnation of the Tax Appeals
Conmission.® In late 2001, Nestlé finished constructing a plant
(the "Gateway Plant") in Eau Claire, Wsconsin. Nestlé designed

the Gateway Plant to neet rigorous United States Food and Drug

! Nestlé USA, Inc. v. Ws. Dep't of Revenue, 2009 W App
159, 322 Ws. 2d 156, 776 N.W2d 589; Nestlé USA, Inc. v. Ws.
Dep't of Revenue, Docket Nos. 04-M 101, 05-M 21, Ws. Tax Rptr.
(CCH) 9400-952 *34,130 (WIAC Nov. 29, 2006).




Adm nistration ("FDA") standards for the processing of powdered
i nfant fornmul a.

12 After its conpletion, the Departnent of Revenue
("DOR') sent M. Curt Stepanek to assess the Gateway Plant for
property tax purposes. In order to assess the property,
Stepanek had to conplete two prelimnary steps: 1) determ ne the
"hi ghest and best use" of the facility and 2) select and apply
the appropriate assessnent nethod to be used in determning its
val ue.

13 Stepanek made the following observations while
considering the Gateway Plant's "highest and best wuse": the
pl ant had a nunber of expensive features which nade it specially
suited to produce powdered infant forrmula; Nestlé's greatest net
return would conme from the plant's continued use as a powdered
infant formula production facility; and a I|ikely purchaser of
the Gateway Plant would be one of Nestlé's conpetitors in the
powder ed i nf ant formul a i ndustry. Based upon t hese
observations, Stepanek concluded that the Gateway Plant's
"hi ghest and best wuse" was as a powdered infant fornula
production facility.

14 Stepanek then considered which of tw assessnent
methods to use in determining the Gateway Plant's value: the
conparabl e sales approach or the cost approach. He first
attenpted to assess the Gateway Pl ant under the conparabl e sales
appr oach. This approach uses narket sales of properties that
are reasonably conparable to the subject property's "highest and
best use" to predict the probable market price of the subject
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property. Stepanek could not find any powdered infant formula
production facility in the United States that had been sold for
continued use as a powdered infant fornula production facility.
Because there were no conparable sales, Stepanek decided he
coul d not use the conparabl e sal es assessnent net hod.

15 Accordingly, Stepanek assessed the Gateway Pl ant based
on the cost assessnent nethod. This method considers the cost
of building an exact replica of the structure to be assessed,
| ess depreciation and tax-exenpt conponents.? Under the cost
assessnment  net hod, the assessor deducts depreciation for
functional obsolescence from the replication cost. Thi s
deduction occurs when a property contains an unnarketable

3

feature called a "super adequacy."” St epanek decided that all of

the Gateway Plant's specialized features could be nmarketed and

2 Reproduction cost represents the cost of an exact replica
of the structure using the sane materials, design, and quality

of wor kmanshi p. Bureau of Assessnent Practices, Ws. Dep't of
Revenue, Wsconsin Property Assessnent Mnual, 7-21 (2005)
(hereinafter "Property Assessnent Mnual"). St epanek used
Nestl é' s actual construction costs of $13,168,780 for the
Gateway Plant as the baseline value of the inprovenents. He
then subtracted 3% for depreciation and 25% for tax-exenpt
conponents. In total, Stepanek valued the Gateway Pl ant

property inprovenents at $9, 579, 900.

3 A property is super adequate when a prudent purchaser or
owner would not include or pay for the "greater capacity or
quality in the particular type of structure under current market
conditions." Property Assessnent Mnual, at G 40. I n other
words, if a reasonable person shopping for a generic food
processing plant would not place any value in the Gateway
Plant's features that were specially designed for powdered
infant formula production facilities, then those special
features woul d be "super adequate.”




sold for use in a powdered infant fornula production facility.
Because of this, Stepanek concluded that the specialized
features were not super adequate. Thus, Stepanek denied any
deduction for functional obsolescence and assessed the property
at $10, 915, 000. *

16 Nest| é disagreed with Stepanek's assessnent and hired
M. S. Steven Vitale to appraise the property. Simlar to the
DOR s assessor, Vitale could find no exanple of a powdered
infant formula production facility ever being sold for continued
use as a powdered infant fornula production facility. Because
of this lack of sales data, Vitale decided the Gateway Plant's
"hi ghest and best wuse”" was not as a powdered infant formula
production facility, but rather as a food processing plant.
Vitale then appraised the Gateway Plant by using the conparable
sal es approach. He used sales of food processing plants which

he believed were conparable to the Gateway Pl ant—hnot powdered

infant fornmula production facilities. Appl ying the conparable
sal es approach, Vitale appraised the Gateway Plant at
$3, 590, 000.

17 Vitale also made an alternative appraisal under the
cost nethod. He concluded that it would cost Nestlé $17, 196, 879

to reproduce an identical plant. He then deducted $13, 895, 020

4 Stepanek's initial assessment included $1,335,100 for the

| and val ue. The Tax Appeals Conmm ssion reduced the land's
apprai sed value to $1, 140, 000. The DOR did not appeal this
reducti on. Thus, the Tax Appeals Comm ssion determ ned the

total assessed value of the property to be $10,719,900, which is
t he amount we affirm



for functional obsol escence. Vitale included such a Ilarge
functional obsol escence deduction because many of the Gateway
Plant's FDA-required features had no value in the market for
generic food processing plants. After other deductions,
Vital e's cost nmethod appraisal totaled $3, 430, 000.

18 The determinative issue is whether Nestlé presented
sufficient contrary evidence to overconme the presunption of
correctness that the Gateway Plant's "highest and best use" was
as a powdered infant fornula production facility. The DOR

argues the Gateway Plant's "highest and best use" was as a
powdered infant formula production facility. The DOR could find
no conparable sales of powdered infant fornula production
facilities that satisfied FDA regulations and instead based its
valuation on a cost assessnent nethod. Nest| & argues the
Gateway Plant's "highest and best use" was as a food processing
pl ant . Nestl é did find conparable food processing plant sales
and argues it properly used themin its conparable sal es nethod
appr ai sal .

19 We conclude that Nestlé did not advance sufficient
evidence to overcone the presunption of correctness afforded to
the DOR s assessnent. Nestl é failed to introduce significant
evidence that no market existed for the Gateway Plant's sale as
a powdered infant fornula production facility. Al so, we
conclude that the Tax Appeals Comm ssion’s acceptance of the
DOR s determnation that the Gateway Plant's "highest and best

use" was as a powdered infant fornula production facility is
supported by substantial evidence. Therefore, we hold that the
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DOR properly wused the cost nethod and appropriately denied
Nest| é a deduction for functional obsol escence. Accordingly, we
affirmthe decision of the court of appeals.
| . BACKGROUND

10 Nestl é built the Gateway Plant in 2001 as a satellite
facility to its main plant, both of which are located in Eau
Claire, Wsconsin. The Gateway Plant is a special purpose
facility designed to produce whole protein powlered infant
formula, and was specifically designed to neet FDA regul ations
inthis field. The specialized features of the plant include: a
| arge spray dryer housed in a 122-foot-high spray-dry tower,
ultra-sensitive processing areas with specially treated anti-
m crobi al surfaces, reverse osnpsis water treatnent equipnent
designed to renove inpurities fromthe city water, a waste-water
treatment facility which lowers the pH of the waste before
di scharge, and a fire punp house necessitated by the height of
the spray dryer. These features added significant costs to the
Gateway Pl ant's construction.

A. The DOR s Assessnent of the Gateway Pl ant

11 In 2005, the Departnent of Revenue assigned M. Curt
St epanek ("Stepanek"™) to assess the Gateway Plant for property
tax purposes. In order to assess it, Stepanek had to do two
prelimnary steps: 1) determne the "highest and best use" of
the facility and 2) select and apply the appropriate assessnent
method to be used in determning its value. He made three
significant conclusions in determning the Gateway Plant's
"hi ghest and best use." First, he concluded that the plant had
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a nunber of expensive features which made it specially suited to
produce powdered infant fornula. Second, Stepanek concl uded
that Nestlé's greatest net return would conme from continuing to
use the Gateway Plant as a powdered infant fornula production
facility. Third, he concluded that a l|ikely purchaser of the
Gateway Plant would be one of Nestlé's conpetitors in the
powdered infant formula industry.® Based upon these concl usions,
St epanek decided that the Gateway Plant's "highest and best use”
was as a powdered infant fornula production facility.

12 Next, Stepanek needed to determne the appropriate
assessnent nethod to use. He considered two nethods: the
conpar abl e sal es approach and the cost approach. The conparable
sales approach wuses market sales of reasonably conparable
properties to predict the probable market price of the subject
property. Here, however, Stepanek could find no sales of
conparabl e powdered infant fornmula production facilities in the
United States. After exam ning sales of other, |ess-specialized
food processing plants, St epanek eventually rejected the
conpar abl e sal es approach. He concluded that those plants were
not reasonably conparable to the Gateway Plant because they
| acked the FDA-required features built into the Gateway Pl ant.

13 Stepanek then used the cost approach instead of the
conparable sales appr oach. The  cost approach val ues

i nprovenents (such as newly constructed conmercial buildings) by

®> Stepanek testified that at the time he thought Mead
Johnson, Abbot t Laboratori es, or Weth wuld be Ilikely
purchasers of the plant if offered for sale.



estimating the reproduction cost of the structure. Deducti ons
for depreciation, functi onal obsol escence, and tax-exenpt
conponents are then subtracted fromthat estinated cost to reach
a final val ue.

114 Stepanek valued the reproduction cost of t he
i mprovenents at $13, 168, 780. He then added the value of the
| and, and subtracted for physical depreciation and exenpt
manuf act uri ng conponents to reach a total value of $10, 915, 000.
Because the plant was new and operated specifically for its
purpose of manufacturing powdered infant fornula, Stepanek did
not reduce the 2003 or 2004 assessnents for any functiona
obsol escence.

B. Nestlé's Conpeting Appraisal

15 Nestlé submitted its own appraisal, whi ch  was
performed by its retained expert, \V/ g S. Steven Vitale
("Vitale"). Simlar to the DOR s expert, Vitale first

considered performng an appraisal under the conparable sales
met hod. Vital e concluded that because powdered infant formula
manuf acturers operate in a limted market, the Gateway Pl ant
would be unlikely to sell for its continued use as a powdered
infant forrmula production facility. After considering a nunber
of alternative uses for the facility, Vitale classified the
Gateway Plant's "highest and best use" as an unspecified food
processing plant and not as a powdered infant fornmula production
facility. Vitale then conpared the Gateway Plant to sales of

six food processing plants which had recently been sold and



whi ch he believed were conparable to the Gateway Plant.® Based
upon his Dbelief that the six facilities were reasonably
conparable to the Gateway Plant, Vitale valued the Gateway Pl ant
at $3, 590, 000.

116 Vitale also nmade an alternative assessnment under the
cost approach. He valued the reproduction cost of the
i nprovenents at $17,196,879, and, anmong other deductions,
subtracted $13,895,020 for functional obsolescence because he
believed that the FDA-required features built into the Gateway
Plant were "super adequate" for the uses of a generic food
processing plant. Vitale's cost-based assessnent totaled
$3, 430, 000.

C. Nestlé Chall enges DOR s Apprai sal

117 Nestlé filed a tinely objection to the 2003 and 2004
assessnments with the State Board of Assessors in each respective
year and, as required by statute, paid its tax on the anount of
the original assessment when the deadline arrived.” The Board of
Assessors denied each objection and Nestlé petitioned the Tax

Appeal s Conmi ssion for review?®

® Vitale did not specify which type of food processing plant
woul d serve as the Gateway Plant's "highest and best use.” He
instead listed a nunber of potential uses, such as a pork
processi ng pl ant, a cheese processi ng pl ant, a
di stribution/warehouse facility, a dry blend dairy manufacturing
pl ant, a cheese manufacturing facility, and a  butter
manufacturing facility.

" Ws. Stat. § 70.84 (2003-04). Al'l subsequent references
to the Wsconsin Statutes are to the 2003-04 version unless
ot herw se i ndi cat ed.

8 Nestlé, Ws. Tax. Rptr. (CCH) Y400-952, at *34, 130.
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18 The Tax Appeal s Conm ssion consolidated both petitions
and agreed with the DOR s assessnent for both years. I t
concluded that "the nonexi stence of recent sales of specialized
manuf acturing plants does not nean that there is no market for
such plants.” Nestl é, Ws. Tax. Rptr. (CCH) 9400-952 at
*34,136. Agreeing with the DOR the Comm ssion stated that "the
presunption  of correctness associated wth the [DOR s]
assessnment of the inprovenents to the Gateway Plant has not been
rebutted and there is <credible evidence to support the
assessnent."? The Conmission concluded that the DOR correctly
used the cost nethod and correctly denied Nestlé a deduction for
functi onal obsol escence.

119 Nestlé then sought <certiorari review in the Dane
County Circuit Court. The circuit court, the Honorable C
Wl liam Foust presiding, found that Nestlé "failed to produce
any evidence that the properties used in its conparable analysis

were in fact conparable.” Nestlé USA, Inc. v. Ws. Dep't of

Revenue, at 7, No. 06Cv4401 (Dane Cy. GCr. C. Nov. 26, 2007).
It found that the Tax Appeals Conmm ssion nmade "no finding of
fact or conclusion that there is no market for the Gateway
facility." |1d. at 9. The circuit court agreed with the DOR
that Nestlé failed to present sufficient contrary evidence to

overcone the presunption of correctness that the Gateway Plant's

® 1d. The Tax Appeals Conmission held that the presunption
of correctness granted to the assessor was rebutted wth regard
to the value of the land. Neither party appealed this point.
See supra note 4.
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"hi ghest and best wuse" was as a powdered infant fornmula
production facility. Nest| é sought further review from the
court of appeals.

20 The court of appeals unaninously affirmed the circuit
court. First, it agreed with the DOR that whether Nestlé could
find a buyer for the Gateway Plant for its continued use as a
powdered infant fornmula production facility was in dispute.
Second, the <court of appeals concluded that the burden of
proving the absence of a market for the Gateway Plant's sale
fell on Nestlé. Third, it held that—by itself—the fact that
powdered infant formula production facilities are rarely bought
and sold did not per se nean that no nmarket existed for their
sale. The court of appeals concluded, as did the circuit court,
that Nestlé failed to present sufficient contrary evidence to
overcone the presunption of correctness that the Gateway Plant's
"hi ghest and best wuse" was as a powdered infant fornmula
production facility.

21 Nestl é then petitioned this court for review, which we
gr ant ed.

1. STANDARD OF REVI EW

22 On appeal from the Conm ssion, we review the

Comm ssion's decision, not the decision of the circuit court or

the court of appeals. Ws. Dep't of Revenue v. Menasha Corp.,

2008 W 88, 946, 311 Ws. 2d 579, 754 N W2d 95; Racine Harley-

Davi dson v. State, 2006 W 86, 99 n.4, 292 Ws. 2d 549, 717

N. W2d 184. Statutory interpretation is a question of |aw
subject to de novo review, and we are not bound by an

11



adm ni strative agency's decision. Har ni schf eger Corp. v. LIRC

196 Ws. 2d 650, 659, 539 N.wW2d 98 (1995). The DOR argues that
in tax cases we should defer to the Comm ssion's interpretations
under at |east a "due weight" deference. See id. at 659-60.
Nest| é argues that the Commission's construction of an
unanmbi guous statute is entitled to no deference. W do not
reach this question because we hold that, even wunder the
stringent no deference standard, we affirm the Comm ssion’s
interpretation.

123 W& uphold an agency's findings of fact as long as
"substanti al evi dence" supports the findings. M | waukee

Synphony Orchestra, Inc. v. Ws. Dep't of Revenue, 2010 W 33,

131, 324 Ws. 2d 68, 781 N W2d 674. This "substanti al
evi dence" test neans that an agency's findings of fact nay be
set aside only when a reasonable trier of fact could not have
reached them from all the evidence before it, including the
avai l able inferences from that evidence. Id. The DOR' s
assessnent is entitled to a presunption of correctness which may
be overconme only if the challenging party presents significant
contrary evidence. Ws. Stat. § 70.995(13). See also Ws.
Stat. 8 70.47(8)(i)(The Comm ssion "shall presune that the
assessor’s valuation is correct. That presunption may be
rebutted by a sufficient showing by the objector that the
valuation is incorrect.") It is in light of this presunption

t hat we proceed.

I11. DI SCUSSI ON
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24 The question before us is whether the Tax Appeals
Conmi ssion reasonably concluded that Nestlé failed to present
sufficient contrary evidence to rebut the presunption of
correctness given to the DOR s assessnent. In Part A we
provide a brief overview of the Wsconsin real estate assessnent
f ramewor k. In Part B, we exam ne the Conmm ssion’s determ nation
that the Gateway Plant’s highest and best use is as a powdered
infant fornula production facility, and conclude it was
supported by substantial evidence. In Part C, we review the
Comm ssion’s application of the cost approach in assessing the
Gateway Plant, and conclude it was al so supported by substanti al
evi dence.

A.  Overview of Assessnent Framework
25 W first turn to a general overview of the real estate

assessnment framework established by the Wsconsin Property

Assessnent Manual (hereinafter "Property Assessment Manual "),

statutes, and case | aw.

26 The law requires that property taxes be |evied upon
all real property in this state, except property that is exenpt
from taxation. Ws. Stat. 88 70.01-70.02. The rules for real
property assessnent begin with Ws. Stat. 8§ 70.32(1), which
mandates that real property be assessed "from actual view or

from the best information that the assessor can practicably

10 Bureau of Assessment Practices, Ws. Dep't of Revenue,

W sconsin Property Assessnent Mnual, (2005). In the instant
case, the parties cite to the Property Assessnent Mnual | ast
revised in Decenber 2004. Therefore, we also rely on the

Decenmber 2004 versi on.
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obtain, at the full value which could ordinarily be obtained
therefore at private sale."'* Ws. Stat. § 70.32. This statute

requi res adherence to the Property Assessnent WMnual, absent

conflicting |aw Wal green Co. v. Gty of Madison, 2008 W 80,

13, 311 Ws. 2d 158, 752 N W 2d 687. Therefore, we exam ne the
applicable statutes "in conjunction with basic principles of
real estate assessnent as described by case |law, treatises, and

the Property Assessnent Manual . " 1d., f19.

127 The Property Assessnent Manual expl ai ns t hat ,

regardl ess of the assessnent approach utilized by the assessor

all property nust be assessed at its "highest and best use."
The subject property’ s highest and best use is "defined as that
use which over a period of tine produces the greatest net return

to the property owner." ld. at 7-9. The Property Assessnent

Manual dictates that the contenplated "highest and best use"

1 Wsconsin Stat. § 70.32(1) provides in full:

Real property shall be valued by the assessor in the
manner specified in the Wsconsin property assessnent
manual provided under s. 73.03 (2a) from actual view
or from the best information that the assessor can

practicably obtain, at the full value which could
ordinarily be obtained therefore at private sale. In
determining the value, the assessor shall consider

recent arms-length sales of the property to be
assessed if according to professionally acceptable
apprai sal practices those sales conform to recent
arm s-length sales of reasonably conparable property;
recent arms-length sales of reasonably conparable
property; and all factors that, according to
professionally acceptable appraisal practices, affect
the value of the property to be assessed.

14



must be: 1) legal, 2) conplenentary, and 3) not highly
specul ative. 1d. Additionally, our cases hold, and Chapter One

of the Property Assessnent Manual provides, that the property

must also be marketable for that wuse. Property Assessnent

Manual , at 1-1 ("The law requires that the assessor assess all

property . . . which has any narketable value"); State ex. Rel

Markarian v. Cty of Cudahy, 45 Ws. 2d 683, 686, 173 N.W2d 627

(1970) ("The statutory rule of assessnent of real estate is
restricted to its sale value in the open market . . . .").

128 The Property Assessnent Manual and our case |aw set

forth a three-tiered nethodology for assessing real property’s
full value at private sale. Mar karian, 45 Ws. 2d at 686;

Property Assessnent Mnual, at 7-18 to 7-30. Evi dence of a

recent arms-length sale of the subject property is the best
evidence of full value. Adans, 294 Ws. 2d 441, 934. If the
subj ect property has not been recently sold, then an assessor
must consider sales of reasonably conparable properties. Id.
Only in situations where there has been no armis-length sale of
the subject property and there are no reasonably conparable
sales may an assessor use one of the third-tier assessnent

met hods. | d.

12 The Property Assessment Manual defines "conpl ementary" as
being "in balance with the uses of the property around it."
Property Assessnent Manual, at 7-9. This requirenent stens from
the principle of conformty, which stands for the proposition
that "[t]he value of a property is increased when it conforns to
t he standards of a nei ghborhood." 1d. at 7-11
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29 Under a third-tier assessnent approach, an assessor
should consider "all the factors collectively which have a

bearing on value of the property in order to determne its fair

mar ket val ue." Mar karian, 45 Ws. 2d at 683. These factors
i ncl ude "cost, depreci ati on, repl acenent val ue, i ncone,
industrial conditions, location and occupancy, sales of Iike
property, book value, anpbunt of insurance <carried, value

asserted in a prospectus and appraisals produced by the owner."

State ex rel. Mtchell Aero, Inc. v. Bd. of Review of Cty of

M | waukee, 74 Ws. 2d 268, 278, 246 N.W2d 521 (1976). The cost
assessnent approach, which attenpts to value the property based
on its reproduction or replacenent cost, is one of two third-
tier analytic nethods.'® Adans, 294 Ws. 2d 441, 35.

130 In sum when review ng a decision of the Conmm ssion,

these sources—Ws. Stat. § 70.32, the Property Assessnent

Manual , and our case |aw—together provide the guiding
principles of our review
B. The Comm ssion’s Hi ghest and Best Use Determination is
Supported by Substantial Evidence
31 Nestlé argues that the Commi ssion erred by failing to
apply the conparable sales approach in assessing the Gateway
Plant, contrary to Ws. Stat. 8§ 70.32(1). The conparabl e sal es

approach requires an assessor to consider sales of "reasonably

13 The other third-tier assessnment nmethod is the incone
appr oach. The incone approach assesses property based on the
anount of inconme it wll generate over its wuseful life.
Property Assessnent Manual, at 7-26. Here, neither party argues
t he incone approach is applicable.
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conpar abl e" properties. See Ws. Stat. § 70.32(1). If there
had been any reasonably conparable sales available, but despite
such availability the Comm ssion instead relied on a third-tier
assessnment nethod, the assessnments would be invalid. Adans, 294
Ws. 2d 441, 4937, WMarkarian, 45 Ws. 2d at 686, 173 N W2d 627;

State ex. rel Keane v. Bd. of Review of City of MIwaukee, 99

Ws. 2d 584, 590, 299 N.W2d 638 (Ct. App. 1980).

132 The first step in determ ning whether the Conm ssion
erred in not using the conparable sales approach is to consider
whet her the Conm ssion properly concluded the Gateway Plant’s
hi ghest and best use is as a powdered infant formula production
facility. This is a threshold issue because the properties an
assessor identifies as "reasonably conparable” to the subject
property for assessnment purposes nust be reasonably conparable

to the subject property’s highest and best use. Forest OCnty.

Potawatom Cnty. v. Twp. of Lincoln, 2008 W App 156, 910, 314

Ws. 2d 363, 761 N.W2d 31 (citing Property Assessnent Mnual,

at 7-9 to 7-10). Therefore, a property’s highest and best use is
often a determ native factor in the assessor’s decision on which
assessnment approach to rely on in appraising the subject
property.

133 As explained above, a subject property’ s highest and
best use nust be: 1) legal, 2) conplenentary, 3) not highly
specul ative, and 4) marketable for that |use. Property

Assessnent Manual, at 1-1, 7-9. Both parties in the instant

case agree that the Gateway Plant’s current use as a powdered
infant formula production facility is legal, conplenentary, and

17



not highly specul ative. The crux of their dispute centers on
the fourth required elenent in determning a subject property’s
hi ghest and best use—that the use be one that is marketable.

134 The "marketable" requirenent for a subject property’s
hi ghest and best use stens from Ws. Stat. 8§ 70.32(1), which
requires that property be assessed at the "full value" the
property could receive in a "private sale.” Nestl é correctly
notes that this court has consistently interpreted Ws. Stat.
8§ 70.32(1) to require that, when an assessor is determning the
hi ghest and best use in which a subject property for sale wll
produce its "greatest net return to the property owner," a

mar ket for that property nust exist. See, e.qg., Metropolitan

Holding Co. v. Bd. of Review of Gty of MIwaukee, 173

Ws. 2d 626, 631, 495 N W2d 314 (1993) (An assessor cannot
"create a hypothetical market" or "pretend that a market exists"”
when determning a subject property’'s fair market value);
Mar karian, 45 Ws. 2d at 686 (An assessnent nust be based on a
property’s "sale value in the open market and [not] its

intrinsic value"); State ex rel. Northwestern Mitual Life Ins.

Co. v. Wiher, 177 Ws. 445 448, 188 N W 598 (1922) (An

assessnment cannot be based on an inmmginary sale "to a supposed
purchaser that does not in reality exist"). Therefore, if there
is no nmarket in which the Gateway Plant could be sold as a
powdered infant fornula production facility, a determ nation
that the Gateway Plant’s highest and best use is as a powdered
infant fornula production facility would be invalid under Ws.
Stat. § 70.32(1).
18



135 Nestlé argues that there is no market for the Gateway
Plant in its continued use as a powdered infant fornula
production facility. Nestlé relies extensively on its
interpretation of the Comm ssion’s Finding No. 26, which states
in relevant part, "neither party could find any instance in the
United States where a powdered infant fornula manufacturing
plant was sold for continued use as a powdered infant fornula
manuf acturing plant." Nestl é, Ws. Tax. Rptr. (CCH) 9400-952,
at *34,132. Nestl é contends that the Conm ssion, by concluding
in Finding No. 26 that no actual sales of powdered infant
formula production facilities had been identified in the United
States, is necessarily concluding that there is no market for
powdered infant fornmula production facilities.

136 Nestlé's interpretation of the Conmission’s finding is
f | aned. The Comm ssion concluded that neither party found an
instance in the United States where a powdered infant fornula
production facility was sold for continued use as a powdered
infant fornula production facility. This finding, however, is
not analogous to a finding that there is no nmarket for powdered
i nf ant formula production facilities. Wsconsin  Stat.

8§ 70.32(1), our case law, and the Property Assessnent Manual do

not demand that evidence of actual sales of properties be put
forward to satisfy the "marketable" requirenent of a highest and
best use determ nation.

137 Nestlé s argunent that the Commi ssion found there is
no market for the Gateway Plant as a powdered infant formula
production facility attenpts to create a new requirenent in our
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case |aw where actual sales nust be identified when determ ning
a subject property’s highest and best use. This "actual sales”
interpretation, however, is inconsistent with the objectives of
W s. St at. 8§ 70.32(1) and wuld effectively convert our
established three-tier system for property assessnents into a
two-tier analysis.

138 The purpose in requiring that assessors determne a
subject property’'s highest and best wuse is to ascertain a
property’s "greatest net return to the property owner."

Property Assessnent Mnual, at 7-09. In other words, the

Legislature and this court have concluded it is inproper to
assess a taxpayer’'s property at a value that does not equate to
what that taxpayer would receive for their property on the open
mar ket . This objective to determne a subject property’ s fair
mar ket val ue, however, does not require actual sales of other
properties to be identified. A market can exist for a subject
property, especially a special-use property, wthout actual
sales data of simlar properties being avail able.

139 The instant case illustrates this principle. Her e,
the FDA inplenented its new infant fornula standards in 1997.
Wen the Gateway Plant was conpleted in late 2001, it was the
first powdered infant fornula production facility constructed to
meet these standards. Under such circunstances it is
unsurprising that no actual sales of powdered infant formula
production facilities had occurred by 2003 or 2004. Thi s,
however, does not inevitably lead to the conclusion that there
is no nmarket in which the Gateway Plant could be sold to a
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potential buyer for the purposes of manufacturing powdered
i nfant fornmul a. Rather, it neans only that, in the young
industry in which the Gateway Pl ant was designed and constructed
to operate, no sinilar plants had yet been sold.

40 Nestlé' s "actual sales" interpretation would always
force assessors to look for active markets when determning a
property’s highest and best use, even if the subject property

al ready operated in a thriving, albeit limted, industry.® This

4 The lack of actual sales of powdered infant formula
production facilities in 2003 and 2004 is certainly relevant to
a determnation of whether a nmarket exists for powdered infant
formul a production facilities, but it is in no way concl usive.

1 Industry experts have recognized this is a flawed
approach in assessing special purpose properties:

Except for statutes or (faulty) jurisprudence in
property tax matters requiring the alternate-use
treatment, the highest and best use for viable
speci al -purpose industrial facilities is the use for
which they were constructed, unless proven otherw se.
The theory that the assessnments for property taxes of
viable plants should be based upon alternate use
arises from the notion that (1) there is a limted
mar ket for such properties and (2) the erroneous idea
that the appraisal of the highest and best current use

is "val ue-i n-use" r at her than a market val ue
appr ai sal .
Max J. Der bes, Jr., Non- Conparabl e | ndustri al Sal es, The
Apprai sal Journal, Jan. 2002, at 41. When an appraiser is
assessing a special purpose property where "the presence of an
actual market for that property is extrenely thin . . . it is

generally recognized that conventional valuation techniques of
sales conparison and incone approaches are not applicable"
because of Ilimted conparable data. David Paul Rotherm ch,
Speci al -Design Properties: Ildentifying the "Market" in Market
Val ue, The Appraisal Journal, Cct. 1998, at 410. "Consequently,
the cost approach is usually considered the only valid approach
in value." 1d.
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requirenent would result in subject properties in I|limted
mar kets being assessed, not at their fair market value, but
rather at a value based on the subject properties’ costly and

hypot hetical conversions to alternative uses.

41 Nestlé s "actual sales" interpretation would also
result in replacing our established three-tier assessnent
framework with a two-tier approach. Under this two-tier

approach, valid assessnents would be based on only (1) recent
sales of the property itself, or (2) recent sales of conparable
properties. By requiring actual sales to be identified when
determ ning a subject property’s highest and best use, assessors
woul d be required to broaden a property’ s potential use further
and further until actual sales could be |[ocated. Thi s

interpretation of the "marketable" requirenment for highest and

16 Nestlé complains that the Commission created a
"hypot hetical buyer" when assunming a market exists for the
Gateway Plant in its continued use as a powdered infant formula
production facility. Wiile the premse of this argunent rests
on Nestlé's "actual sales" interpretation that we reject today,
it is worth noting that Nestlé is also creating a "hypothetica
buyer” by assuming a potential buyer would purchase the Gateway
Pl ant after it had been converted to a generic food
manufacturing facility. Nei ther party put forward any evidence
of actual sales of converted food manufacturing facilities that
had once been powdered infant fornmula production facilities.
This highlights a fact Nestlé overlooks throughout its argunents

in this case: markets are necessarily forward-1| ooking.
Enpi ri cal evi dence of past sales activity is certainly
informative, but it is not conclusive. O her factors such as

changes in consuner demand, industry regulation, and conpetitor
behavior are also inportant and relevant considerations when
engagi ng in market anal ysis.
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best use determnations results in recent sales of reasonably

conparabl e properties necessarily existing. This would, in

effect, render obsolete the third-tier assessnent nethodol ogies
that are well established by Ws. Stat. 8 70.32(1), the Property

Assessnent Manual, and our case |aw. W therefore reject

Nestl é s "actual sales" interpretation of the "narketable"
requi rement for highest and best use determ nations. '’

142 We find the Conmm ssion’s conclusion that the Gateway
Plant’s highest and best use is as its continued use as a
powdered infant formula production facility is supported by
substantial evidence. St epanek, the DOR s assessor, relied
primarily on three pieces of evidence in reaching this
conclusion. First, Stepanek testified there were conpetitors in
the infant formula industry—Mead Johnson, Abbott Laboratories,
and Weth—that could be potential buyers of the Gateway Plant.
Second, Stepanek noted the infant food industry was strong and
expanding its capacity. Third, Stepanek found no evidence that
powdered infant formula production facilities had ever been

converted to other uses.

17 Nestl é also argues that if we accept the Commission’s
conclusion that the Gateway Plant’s highest and best use is as a
powdered infant fornula production facility, we would be
creating an inpossible burden by requiring that Nestlé prove the
absence of a market. Qur case |aw, however, does not place that
burden on Nestl é. In order to prevail in the instant case,
Nestl é would have needed to present only sufficient contrary
evi dence showing that the Commi ssion’s acceptance of the DOR s
hi ghest and best use determi nation was incorrect. Adans, 294
Ws. 2d 441, 934.
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143 The only evidence that Nestlé presented was its
expert’s testinony that no powdered infant fornula production
facility had ever been sold in Wsconsin for its continued use
as a powdered infant fornmula production facility. Nest | é
presented no evidence refuting Stepanek’s findings or otherw se
suggesting there is no market for the Gateway Plant in its
exi sting use as a powdered infant formula production facility.

144 Based on the record before it, the Conm ssion
reasonably concluded that the Gateway Plant’s highest and best
use is as a powdered infant formula production facility.
Nestl é, relying exclusively on the fact that no actual sales of
powdered infant formula production facilities had been found in
Wsconsin, failed to present sufficient contrary evidence to
overconme the presunption of correctness given to Stepanek’s
testinmony and report.

45 Because we agree with the Comm ssion’s concl usion that
the Gateway Pl ant’s highest and best use is its current use as a
powdered infant fornmula production facility, we further hold the
Comm ssion’s conclusion that the conparable sales approach was
not appropriate for assessing the Gateway Plant is supported by
substantial evidence. The conparabl e sales approach bases the
value of the subject property on "the sales of reasonably

conparabl e properties.” Property Assessnent Manual, at 7-18.

Both parties agree there were no recently sold food-rel ated
manufacturing plants that had been simlarly equipped to
manuf acture powdered infant fornmula. Because the Gateway
Plant’s highest and best use is as a powdered infant formula
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production facility, we agree with the Commssion that the
general food processing plants relied wupon by Nestlé as
conparabl e sales were not "reasonably conparable" to the Gateway
Pl ant .

146 Nestlé nonetheless argues that the Comm ssion’s
decision to accept the DOR s assessnent and reject the sales
conpari son approach in assessing the Gateway Plant directly

contradicts our holding in State ex. rel. Northwestern Mitual

Life Insurance Co. v. Weiher, 177 Ws. 445, 188 N. W 598 (1922).

W di sagr ee.

147 Northwestern Miutual involved the assessment of the
ori gi nal Nor t hwest ern Mut ual headquarters in M | waukee,
W sconsin, for property tax purposes. The subject property at

issue was "a fine, substantial, artistic building gracing half a
block in the city of MIwaukee built to neet the peculiar needs"
of Northwestern Mitual |[|nsurance Conpany. Id. at 599. Thi s
court concluded there was no market of potential purchasers with
needs simlar to Northwestern Mitual’s, consequently making it
unjust to assess the property as if a hypothetical purchaser
exi sted who woul d val ue and use the uniquely constructed subject
property for the same purposes as Northwestern Mitual.

148 In the instant case, the Comm ssion never concluded
that no market existed for powdered infant fornula manufacturers
in 2003 or 2004. In fact, Vitale, Nestlé s own assessor,

testified a market existed:

25



Q Let’s talk about markets for infant fornmula plants.
Again, you—are you aware of any powdered infant formula
pl ants selling?

A No.

Q Ckay. So, is it fair to say that there’s no market for
powdered i nfant formula plants?

A You know, it’s hard to say no market, but | call it a
limted market because of that.

Vitale’'s conclusion is consistent with Stepanek’s testinony that
there were other powdered infant formula nmanufacturers in the
United States that could be potential purchasers of the Gateway
Pl ant .

149 Northwestern Mutual holds that, in situations where it

has been determ ned there is no potential market for the subject
property, it is contrary to Ws. Stat. 8 70.32(1) to conclude
that the highest and best use of the subject property should
remain the sane. This case is easily distinguishable from

Nor t hwest ern Mut ual . In the instant case the DOR s assessor,

the Conmi ssion, and even Nestlé s own appraiser, all agreed a
mar ket existed for powdered infant fornula production facilities

in 2003 and 2004. Unlike Northwestern Miutual, where a "supposed

purchaser . . . [did] not in reality exist" for the subject
property, both parties in the instant case have agreed that
there is at least a limted market for powdered infant fornula
production facilities. 1d. Utimtely, Nestlé sinply failed to
introduce sufficient evidence to support its argunent that no
mar ket exists for the Gateway Plant to be sold in its continued

use as a powdered infant formula production facility.
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C. DOR s Application of Cost Approach is Supported by
Substantial Evidence

50 Nestlé argues, in the alternative, that iif the
Comm ssion’s decision to use the cost approach in assessing the
Gateway Plant is correct, the DOR s assessor’'s application of
the cost approach overvalued the property by failing to reduce
the assessnment for functional obsol escence. W find this
argunent unpersuasi ve.

51 The <cost approach nethod determnes the value of
i nprovenents by estimating the reproduction or replacenent cost

of the structure. Property Assessnent Mnual, at 7-21. Then,

deductions for depreciation, functional obsolescence, and tax-
exenpt conponents are subtracted to reach a final value. 1d.

52 Nestl é argues that the special features incorporated
into the Gateway Plant for the production of powdered infant
formula are "super adequacies" that should be deducted from the
Gateway Plant’s assessnent because they do not translate into
mar ket value as real estate. This argunent, however, turns on
1) the classification of the Gateway Plant’s "highest and best
use," and 2) whether conponents of the Gateway Plant are

functionally obsolete for that use.

153 We have already held that the Gateway Plant’s "hi ghest

and best use is as a powdered infant formula production
facility. Therefore, the only remaining issue to be resolved is
whet her the specialized inprovenents that nmake the Gateway Pl ant

suitable for the production of powdered infant fornula are
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functionally obsolete for the plant’s continued use as a
powdered infant fornmula production facility.

154 The Property Assessnent Mnual defines "functional
obsol escence” as "the loss in value, due to a lack of or

excessive utility." Property Assessnent Manual, at 7-26. The

Gateway Plant was newy constructed and all of its FDA-required
features were being utilized for the purpose of producing
powdered infant fornula at the tinme of its assessnents in 2003
and 2004. Not hi ng about the plant can be considered |acking
utility during this tinme period. Therefore, the primary issue
is whether functional obsolescence existed as a result of
"excessive utility" (also referred to as "super adequacy").

155 The test for super adequacy is whether a "prudent
purchaser or owner would include or would pay for . . . [the
greater capacity or quality] in the particular type of structure

under current nmarket conditions." Property Assessnent Manual

at G 40. Nestlé is correct that if the Gateway Plant’s
speci alized features are not nmarketable, then Nestlé is entitled

to a deduction for super adequacy.'®

18 Nestlé is also correct in pointing out that the
Comm ssion m stakenly stated that no functional obsol escence can
be found in situations where special features are currently
functional for the present owner of the subject property.
Wether the special features of a subject property are
functional for the present owner is irrelevant to the question
of whether functional obsol escence exists for assessnent

pur poses. The key issue in determining if deductions are
appropriate for functional obsolescence is whether the specia
features of the subject property wll be functional for a

potential buyer.
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56 Nestl é s argunment is unpersuasive, however, because we
consider only whether the FDA-required features are marketable
in the powdered infant fornula production facility sales market.
This is so because the market is defined by the property’s
"hi ghest and best use" both when we consider which assessnent
method to use and when we consider the appropriateness of a
deduction for functional obsolescence. Prudent purchasers of
powdered infant fornula production facilities would value the
Gateway Plant’s specialized features because these features are
required by FDA regulations and are therefore necessary to the
operation of such a plant.

157 Further, we need not consider whether the FDA-required
features are marketable in the broader market of general food
processing plants because we have already found them to be
mar ketable in the context of the narrower, relevant market in
whi ch the Gateway Pl ant operates.

158 A reasonable trier of fact could have concluded the
specialized features of the Gateway Plant are nmarketable and
Nestl| € has not advanced any evidence that the specialized
features of the Gateway Plant are unmarketable if the Gateway
Plant is sold as a powdered infant fornmula production facility—
its highest and best use. Therefore, we hold that Nestlé has
not overcone the presunption of correctness enjoyed by the DOR
and that the court of appeals properly denied Nestlé a deduction
for functional obsol escence.

V.  CONCLUSI ON
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159 We conclude that Nestlé did not advance sufficient
evidence to overcone the presunption of correctness afforded to
the DOR s assessnent. Nestl é failed to introduce significant
evidence that no market existed for the Gateway Plant's sale as
a powdered infant fornula production facility. Al so, we
conclude that the Tax Appeals Comm ssion’s acceptance of the
DOR s determnation that the Gateway Plant's "highest and best
use" was as a powdered infant fornula production facility is
supported by substantial evidence. W therefore hold that the
DOR properly wused the cost nethod and appropriately denied
Nest| é a deduction for functional obsolescence. Accordingly, we
affirmthe decision of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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