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NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    
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( L. C.  No.  2006CV004401)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Nest l é USA,  I nc. ,    
 
 Pet i t i oner - Appel l ant    
 
 v.  
 
Wi sconsi n Depar t ment  of  Revenue   
 
 Respondent - Respondent    

FI LED 
 

FEB 2,  2011 
 

A.  John Voel ker  
Act i ng Cl er k of  Supr eme 

Cour t  
 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.   Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s af f i r mi ng t he ci r cui t  

cour t ' s  j udgment  t o uphol d t he det er mi nat i on of  t he Tax Appeal s  

Commi ssi on. 1  I n l at e 2001,  Nest l é f i ni shed const r uct i ng a pl ant  

( t he " Gat eway Pl ant " )  i n Eau Cl ai r e,  Wi sconsi n.   Nest l é desi gned 

t he Gat eway Pl ant  t o meet  r i gor ous Uni t ed St at es Food and Dr ug 

                                                 
1 Nest l é USA,  I nc.  v.  Wi s.  Dep' t  of  Revenue,  2009 WI  App 

159,  322 Wi s.  2d 156,  776 N. W. 2d 589;  Nest l é USA,  I nc.  v.  Wi s.  
Dep' t  of  Revenue,  Docket  Nos.  04- M- 101,  05- M- 21,  Wi s.  Tax Rpt r .  
( CCH)  ¶400- 952 * 34, 130 ( WTAC Nov.  29,  2006) .  
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Admi ni st r at i on ( " FDA" )  st andar ds f or  t he pr ocessi ng of  powder ed 

i nf ant  f or mul a.  

¶2 Af t er  i t s compl et i on,  t he Depar t ment  of  Revenue 

( " DOR" )  sent  Mr .  Cur t  St epanek t o assess t he Gat eway Pl ant  f or  

pr oper t y t ax pur poses.   I n or der  t o assess t he pr oper t y,  

St epanek had t o compl et e t wo pr el i mi nar y st eps:  1)  det er mi ne t he 

" hi ghest  and best  use"  of  t he f aci l i t y  and 2)  sel ect  and appl y  

t he appr opr i at e assessment  met hod t o be used i n det er mi ni ng i t s  

val ue.  

¶3 St epanek made t he f ol l owi ng obser vat i ons whi l e 

consi der i ng t he Gat eway Pl ant ' s " hi ghest  and best  use" :  t he 

pl ant  had a number  of  expensi ve f eat ur es whi ch made i t  speci al l y 

sui t ed t o pr oduce powder ed i nf ant  f or mul a;  Nest l é' s gr eat est  net  

r et ur n woul d come f r om t he pl ant ' s cont i nued use as a powder ed 

i nf ant  f or mul a pr oduct i on f aci l i t y ;  and a l i kel y pur chaser  of  

t he Gat eway Pl ant  woul d be one of  Nest l é' s compet i t or s i n t he 

powder ed i nf ant  f or mul a i ndust r y.   Based upon t hese 

obser vat i ons,  St epanek concl uded t hat  t he Gat eway Pl ant ' s 

" hi ghest  and best  use"  was as a powder ed i nf ant  f or mul a 

pr oduct i on f aci l i t y .  

¶4 St epanek t hen consi der ed whi ch of  t wo assessment  

met hods t o use i n det er mi ni ng t he Gat eway Pl ant ' s val ue:  t he 

compar abl e sal es appr oach or  t he cost  appr oach.   He f i r st  

at t empt ed t o assess t he Gat eway Pl ant  under  t he compar abl e sal es 

appr oach.   Thi s appr oach uses mar ket  sal es of  pr oper t i es t hat  

ar e r easonabl y compar abl e t o t he subj ect  pr oper t y ' s " hi ghest  and 

best  use"  t o pr edi ct  t he pr obabl e mar ket  pr i ce of  t he subj ect  
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pr oper t y.   St epanek coul d not  f i nd any powder ed i nf ant  f or mul a 

pr oduct i on f aci l i t y  i n t he Uni t ed St at es t hat  had been sol d f or  

cont i nued use as a powder ed i nf ant  f or mul a pr oduct i on f aci l i t y .   

Because t her e wer e no compar abl e sal es,  St epanek deci ded he 

coul d not  use t he compar abl e sal es assessment  met hod.    

¶5 Accor di ngl y,  St epanek assessed t he Gat eway Pl ant  based 

on t he cost  assessment  met hod.   Thi s met hod consi der s t he cost  

of  bui l di ng an exact  r epl i ca of  t he st r uct ur e t o be assessed,  

l ess depr eci at i on and t ax- exempt  component s. 2  Under  t he cost  

assessment  met hod,  t he assessor  deduct s depr eci at i on f or  

f unct i onal  obsol escence f r om t he r epl i cat i on cost .   Thi s  

deduct i on occur s when a pr oper t y cont ai ns an unmar ket abl e 

f eat ur e cal l ed a " super  adequacy. " 3  St epanek deci ded t hat  al l  of  

t he Gat eway Pl ant ' s speci al i zed f eat ur es coul d be mar ket ed and 

                                                 
2 Repr oduct i on cost  r epr esent s t he cost  of  an exact  r epl i ca 

of  t he st r uct ur e usi ng t he same mat er i al s,  desi gn,  and qual i t y 
of  wor kmanshi p.   Bur eau of  Assessment  Pr act i ces,  Wi s.  Dep’ t  of  
Revenue,  Wi sconsi n Pr oper t y Assessment  Manual ,  7- 21 ( 2005)  
( her ei naf t er  " Pr oper t y Assessment  Manual " ) .   St epanek used 
Nest l é' s act ual  const r uct i on cost s of  $13, 168, 780 f or  t he 
Gat eway Pl ant  as t he basel i ne val ue of  t he i mpr ovement s.   He 
t hen subt r act ed 3% f or  depr ec i at i on and 25% f or  t ax- exempt  
component s.   I n t ot al ,  St epanek val ued t he Gat eway Pl ant  
pr oper t y i mpr ovement s at  $9, 579, 900.  

3 A pr oper t y i s super  adequat e when a pr udent  pur chaser  or  
owner  woul d not  i ncl ude or  pay f or  t he " gr eat er  capaci t y or  
qual i t y i n t he par t i cul ar  t ype of  st r uct ur e under  cur r ent  mar ket  
condi t i ons. "   Pr oper t y Assessment  Manual ,  at  G- 40.   I n ot her  
wor ds,  i f  a r easonabl e per son shoppi ng f or  a gener i c f ood 
pr ocessi ng pl ant  woul d not  pl ace any val ue i n t he Gat eway 
Pl ant ' s f eat ur es t hat  wer e speci al l y desi gned f or  powder ed 
i nf ant  f or mul a pr oduct i on f aci l i t i es,  t hen t hose speci al  
f eat ur es woul d be " super  adequat e. "  
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sol d f or  use i n a powder ed i nf ant  f or mul a pr oduct i on f aci l i t y .   

Because of  t hi s,  St epanek concl uded t hat  t he speci al i zed 

f eat ur es wer e not  super  adequat e.   Thus,  St epanek deni ed any 

deduct i on f or  f unct i onal  obsol escence and assessed t he pr oper t y  

at  $10, 915, 000. 4 

¶6 Nest l é di sagr eed wi t h St epanek' s assessment  and hi r ed 

Mr .  S.  St even Vi t al e t o appr ai se t he pr oper t y.   Si mi l ar  t o t he 

DOR' s assessor ,  Vi t al e coul d f i nd no exampl e of  a powder ed 

i nf ant  f or mul a pr oduct i on f aci l i t y  ever  bei ng sol d f or  cont i nued 

use as a powder ed i nf ant  f or mul a pr oduct i on f aci l i t y .   Because 

of  t hi s l ack of  sal es dat a,  Vi t al e deci ded t he Gat eway Pl ant ' s 

" hi ghest  and best  use"  was not  as a powder ed i nf ant  f or mul a 

pr oduct i on f aci l i t y ,  but  r at her  as a f ood pr ocessi ng pl ant .   

Vi t al e t hen appr ai sed t he Gat eway Pl ant  by usi ng t he compar abl e 

sal es appr oach.   He used sal es of  f ood pr ocessi ng pl ant s whi ch 

he bel i eved wer e compar abl e t o t he Gat eway Pl ant ——not  powder ed 

i nf ant  f or mul a pr oduct i on f aci l i t i es.   Appl y i ng t he compar abl e 

sal es appr oach,  Vi t al e appr ai sed t he Gat eway Pl ant  at  

$3, 590, 000.  

¶7 Vi t al e al so made an al t er nat i ve appr ai sal  under  t he 

cost  met hod.   He concl uded t hat  i t  woul d cost  Nest l é $17, 196, 879 

t o r epr oduce an i dent i cal  pl ant .   He t hen deduct ed $13, 895, 020 

                                                 
4 St epanek' s i ni t i al  assessment  i ncl uded $1, 335, 100 f or  t he 

l and val ue.   The Tax Appeal s Commi ssi on r educed t he l and' s 
appr ai sed val ue t o $1, 140, 000.   The DOR di d not  appeal  t hi s 
r educt i on.   Thus,  t he Tax Appeal s Commi ssi on det er mi ned t he 
t ot al  assessed val ue of  t he pr oper t y t o be $10, 719, 900,  whi ch i s 
t he amount  we af f i r m.  
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f or  f unct i onal  obsol escence.   Vi t al e i ncl uded such a l ar ge 

f unct i onal  obsol escence deduct i on because many of  t he Gat eway 

Pl ant ' s FDA- r equi r ed f eat ur es had no val ue i n t he mar ket  f or  

gener i c f ood pr ocessi ng pl ant s.   Af t er  ot her  deduct i ons,  

Vi t al e' s cost  met hod appr ai sal  t ot al ed $3, 430, 000.  

¶8 The det er mi nat i ve i ssue i s whet her  Nest l é pr esent ed 

suf f i c i ent  cont r ar y evi dence t o over come t he pr esumpt i on of  

cor r ect ness t hat  t he Gat eway Pl ant ' s " hi ghest  and best  use"  was 

as a powder ed i nf ant  f or mul a pr oduct i on f aci l i t y .   The DOR 

ar gues t he Gat eway Pl ant ' s " hi ghest  and best  use"  was as a 

powder ed i nf ant  f or mul a pr oduct i on f aci l i t y .   The DOR coul d f i nd 

no compar abl e sal es of  powder ed i nf ant  f or mul a pr oduct i on 

f aci l i t i es t hat  sat i sf i ed FDA r egul at i ons and i nst ead based i t s 

val uat i on on a cost  assessment  met hod.   Nest l é ar gues t he 

Gat eway Pl ant ' s " hi ghest  and best  use"  was as a f ood pr ocessi ng 

pl ant .   Nest l é di d f i nd compar abl e f ood pr ocessi ng pl ant  sal es 

and ar gues i t  pr oper l y used t hem i n i t s compar abl e sal es met hod 

appr ai sal .    

¶9 We concl ude t hat  Nest l é di d not  advance suf f i c i ent  

evi dence t o over come t he pr esumpt i on of  cor r ect ness af f or ded t o 

t he DOR' s assessment .   Nest l é f ai l ed t o i nt r oduce si gni f i cant  

evi dence t hat  no mar ket  exi st ed f or  t he Gat eway Pl ant ' s sal e as 

a powder ed i nf ant  f or mul a pr oduct i on f aci l i t y .   Al so,  we 

concl ude t hat  t he Tax Appeal s  Commi ssi on’ s accept ance of  t he 

DOR’ s det er mi nat i on t hat  t he Gat eway Pl ant ' s " hi ghest  and best  

use"  was as a powder ed i nf ant  f or mul a pr oduct i on f aci l i t y  i s  

suppor t ed by subst ant i al  evi dence.   Ther ef or e,  we hol d t hat  t he 
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DOR pr oper l y used t he cost  met hod and appr opr i at el y deni ed 

Nest l é a deduct i on f or  f unct i onal  obsol escence.   Accor di ngl y,  we 

af f i r m t he deci s i on of  t he cour t  of  appeal s.  

I .   BACKGROUND 

¶10 Nest l é bui l t  t he Gat eway Pl ant  i n 2001 as a sat el l i t e 

f aci l i t y  t o i t s  mai n pl ant ,  bot h of  whi ch ar e l ocat ed i n Eau 

Cl ai r e,  Wi sconsi n.   The Gat eway Pl ant  i s a speci al  pur pose 

f aci l i t y  desi gned t o pr oduce whol e pr ot ei n powder ed i nf ant  

f or mul a,  and was speci f i cal l y desi gned t o meet  FDA r egul at i ons 

i n t hi s f i el d.   The speci al i zed f eat ur es of  t he pl ant  i ncl ude:  a 

l ar ge spr ay dr yer  housed i n a 122- f oot - hi gh spr ay- dr y t ower ,  

ul t r a- sensi t i ve pr ocessi ng ar eas wi t h speci al l y t r eat ed ant i -

mi cr obi al  sur f aces,  r ever se osmosi s wat er  t r eat ment  equi pment  

desi gned t o r emove i mpur i t i es f r om t he ci t y wat er ,  a wast e- wat er  

t r eat ment  f aci l i t y  whi ch l ower s t he pH of  t he wast e bef or e 

di schar ge,  and a f i r e pump house necessi t at ed by t he hei ght  of  

t he spr ay dr yer .   These f eat ur es added si gni f i cant  cost s t o t he 

Gat eway Pl ant ' s const r uct i on.  

A.   The DOR' s Assessment  of  t he Gat eway Pl ant  

¶11 I n 2005,  t he Depar t ment  of  Revenue assi gned Mr .  Cur t  

St epanek ( " St epanek" )  t o assess t he Gat eway Pl ant  f or  pr oper t y  

t ax pur poses.   I n or der  t o assess i t ,  St epanek had t o do t wo 

pr el i mi nar y st eps:  1)  det er mi ne t he " hi ghest  and best  use"  of  

t he f aci l i t y  and 2)  sel ect  and appl y t he appr opr i at e assessment  

met hod t o be used i n det er mi ni ng i t s val ue.   He made t hr ee 

si gni f i cant  concl usi ons i n det er mi ni ng t he Gat eway Pl ant ' s 

" hi ghest  and best  use. "   Fi r st ,  he concl uded t hat  t he pl ant  had 
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a number  of  expensi ve f eat ur es whi ch made i t  speci al l y sui t ed t o 

pr oduce powder ed i nf ant  f or mul a.   Second,  St epanek concl uded 

t hat  Nest l é' s gr eat est  net  r et ur n woul d come f r om cont i nui ng t o 

use t he Gat eway Pl ant  as a powder ed i nf ant  f or mul a pr oduct i on 

f aci l i t y .   Thi r d,  he concl uded t hat  a l i kel y pur chaser  of  t he 

Gat eway Pl ant  woul d be one of  Nest l é' s compet i t or s i n t he 

powder ed i nf ant  f or mul a i ndust r y. 5  Based upon t hese concl usi ons,  

St epanek deci ded t hat  t he Gat eway Pl ant ' s " hi ghest  and best  use"  

was as a powder ed i nf ant  f or mul a pr oduct i on f aci l i t y .  

¶12 Next ,  St epanek needed t o det er mi ne t he appr opr i at e 

assessment  met hod t o use.   He consi der ed t wo met hods:  t he 

compar abl e sal es appr oach and t he cost  appr oach.   The compar abl e 

sal es appr oach uses mar ket  sal es of  r easonabl y compar abl e 

pr oper t i es t o pr edi ct  t he pr obabl e mar ket  pr i ce of  t he subj ect  

pr oper t y.   Her e,  however ,  St epanek coul d f i nd no sal es of  

compar abl e powder ed i nf ant  f or mul a pr oduct i on f aci l i t i es i n t he 

Uni t ed St at es.   Af t er  exami ni ng sal es of  ot her ,  l ess- speci al i zed 

f ood pr ocessi ng pl ant s,  St epanek event ual l y r ej ect ed t he 

compar abl e sal es appr oach.   He concl uded t hat  t hose pl ant s wer e 

not  r easonabl y compar abl e t o t he Gat eway Pl ant  because t hey 

l acked t he FDA- r equi r ed f eat ur es bui l t  i nt o t he Gat eway Pl ant .  

¶13 St epanek t hen used t he cost  appr oach i nst ead of  t he 

compar abl e sal es appr oach.   The cost  appr oach val ues 

i mpr ovement s ( such as newl y const r uct ed commer ci al  bui l di ngs)  by 

                                                 
5 St epanek t est i f i ed t hat  at  t he t i me he t hought  Mead 

Johnson,  Abbot t  Labor at or i es,  or  Wyet h woul d be l i kel y  
pur chaser s of  t he pl ant  i f  of f er ed f or  sal e.  
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est i mat i ng t he r epr oduct i on cost  of  t he st r uct ur e.   Deduct i ons 

f or  depr eci at i on,  f unct i onal  obsol escence,  and t ax- exempt  

component s ar e t hen subt r act ed f r om t hat  est i mat ed cost  t o r each 

a f i nal  val ue.  

¶14 St epanek val ued t he r epr oduct i on cost  of  t he 

i mpr ovement s at  $13, 168, 780.   He t hen added t he val ue of  t he 

l and,  and subt r act ed f or  physi cal  depr eci at i on and exempt  

manuf act ur i ng component s t o r each a t ot al  val ue of  $10, 915, 000.   

Because t he pl ant  was new and oper at ed speci f i cal l y f or  i t s  

pur pose of  manuf act ur i ng powder ed i nf ant  f or mul a,  St epanek di d 

not  r educe t he 2003 or  2004 assessment s f or  any f unct i onal  

obsol escence.    

B.   Nest l é' s Compet i ng Appr ai sal  

¶15 Nest l é submi t t ed i t s own appr ai sal ,  whi ch was 

per f or med by i t s r et ai ned exper t ,  Mr .  S.  St even Vi t al e 

( " Vi t al e" ) .   Si mi l ar  t o t he DOR' s exper t ,  Vi t al e f i r st  

consi der ed per f or mi ng an appr ai sal  under  t he compar abl e sal es 

met hod.   Vi t al e concl uded t hat  because powder ed i nf ant  f or mul a 

manuf act ur er s oper at e i n a l i mi t ed mar ket ,  t he Gat eway Pl ant  

woul d be unl i kel y t o sel l  f or  i t s  cont i nued use as a powder ed 

i nf ant  f or mul a pr oduct i on f aci l i t y .   Af t er  consi der i ng a number  

of  al t er nat i ve uses f or  t he f aci l i t y ,  Vi t al e c l assi f i ed t he 

Gat eway Pl ant ' s " hi ghest  and best  use"  as an unspeci f i ed f ood 

pr ocessi ng pl ant  and not  as a powder ed i nf ant  f or mul a pr oduct i on 

f aci l i t y .   Vi t al e t hen compar ed t he Gat eway Pl ant  t o sal es of  

s i x f ood pr ocessi ng pl ant s whi ch had r ecent l y been sol d and 
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whi ch he bel i eved wer e compar abl e t o t he Gat eway Pl ant . 6  Based 

upon hi s bel i ef  t hat  t he s i x f aci l i t i es wer e r easonabl y 

compar abl e t o t he Gat eway Pl ant ,  Vi t al e val ued t he Gat eway Pl ant  

at  $3, 590, 000.  

¶16 Vi t al e al so made an al t er nat i ve assessment  under  t he 

cost  appr oach.   He val ued t he r epr oduct i on cost  of  t he 

i mpr ovement s at  $17, 196, 879,  and,  among ot her  deduct i ons,  

subt r act ed $13, 895, 020 f or  f unct i onal  obsol escence because he 

bel i eved t hat  t he FDA- r equi r ed f eat ur es bui l t  i nt o t he Gat eway 

Pl ant  wer e " super  adequat e"  f or  t he uses of  a gener i c f ood 

pr ocessi ng pl ant .   Vi t al e' s cost - based assessment  t ot al ed 

$3, 430, 000.  

C.   Nest l é Chal l enges DOR' s Appr ai sal  

¶17 Nest l é f i l ed a t i mel y obj ect i on t o t he 2003 and 2004 

assessment s wi t h t he St at e Boar d of  Assessor s i n each r espect i ve 

year  and,  as r equi r ed by st at ut e,  pai d i t s t ax on t he amount  of  

t he or i gi nal  assessment  when t he deadl i ne ar r i ved. 7  The Boar d of  

Assessor s deni ed each obj ect i on and Nest l é pet i t i oned t he Tax 

Appeal s Commi ssi on f or  r evi ew. 8 
                                                 

6 Vi t al e di d not  speci f y whi ch t ype of  f ood pr ocessi ng pl ant  
woul d ser ve as t he Gat eway Pl ant ' s " hi ghest  and best  use. "   He 
i nst ead l i s t ed a number  of  pot ent i al  uses,  such as a por k 
pr ocessi ng pl ant ,  a cheese pr ocessi ng pl ant ,  a 
di st r i but i on/ war ehouse f aci l i t y ,  a dr y bl end dai r y manuf act ur i ng 
pl ant ,  a cheese manuf act ur i ng f aci l i t y ,  and a but t er  
manuf act ur i ng f aci l i t y .  

7 Wi s.  St at .  § 70. 84 ( 2003- 04) .   Al l  subsequent  r ef er ences 
t o t he Wi sconsi n St at ut es ar e t o t he 2003- 04 ver si on unl ess 
ot her wi se i ndi cat ed.  

8 Nest l é,  Wi s.  Tax.  Rpt r .  ( CCH)  ¶400- 952,  at  * 34, 130.  
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¶18 The Tax Appeal s Commi ssi on consol i dat ed bot h pet i t i ons 

and agr eed wi t h t he DOR' s assessment  f or  bot h year s.   I t  

concl uded t hat  " t he nonexi st ence of  r ecent  sal es of  speci al i zed 

manuf act ur i ng pl ant s does not  mean t hat  t her e i s no mar ket  f or  

such pl ant s. "   Nest l é,  Wi s.  Tax.  Rpt r .  ( CCH)  ¶400- 952 at  

* 34, 136.   Agr eei ng wi t h t he DOR,  t he Commi ssi on st at ed t hat  " t he 

pr esumpt i on of  cor r ect ness associ at ed wi t h t he [ DOR’ s]  

assessment  of  t he i mpr ovement s t o t he Gat eway Pl ant  has not  been 

r ebut t ed and t her e i s cr edi bl e evi dence t o suppor t  t he 

assessment . " 9  The Commi ssi on concl uded t hat  t he DOR cor r ect l y 

used t he cost  met hod and cor r ect l y deni ed Nest l é a deduct i on f or  

f unct i onal  obsol escence.  

¶19 Nest l é t hen sought  cer t i or ar i  r evi ew i n t he Dane 

Count y Ci r cui t  Cour t .   The ci r cui t  cour t ,  t he Honor abl e C.  

Wi l l i am Foust  pr esi di ng,  f ound t hat  Nest l é " f ai l ed t o pr oduce 

any evi dence t hat  t he pr oper t i es used i n i t s compar abl e anal ysi s 

wer e i n f act  compar abl e. "   Nest l é USA,  I nc.  v.  Wi s.  Dep' t  of  

Revenue,  at  7,  No.  06CV4401 ( Dane Ct y.  Ci r .  Ct .  Nov.  26,  2007) .   

I t  f ound t hat  t he Tax Appeal s Commi ssi on made " no f i ndi ng of  

f act  or  concl usi on t hat  t her e i s no mar ket  f or  t he Gat eway 

f aci l i t y . "   I d.  at  9.   The ci r cui t  cour t  agr eed wi t h t he DOR 

t hat  Nest l é f ai l ed t o pr esent  suf f i c i ent  cont r ar y evi dence t o 

over come t he pr esumpt i on of  cor r ect ness t hat  t he Gat eway Pl ant ' s  

                                                 
9 I d.  The Tax Appeal s Commi ssi on hel d t hat  t he pr esumpt i on 

of  cor r ect ness gr ant ed t o t he assessor  was r ebut t ed wi t h r egar d 
t o t he val ue of  t he l and.  Nei t her  par t y appeal ed t hi s poi nt .   
See supr a not e 4.  
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" hi ghest  and best  use"  was as a powder ed i nf ant  f or mul a 

pr oduct i on f aci l i t y .   Nest l é sought  f ur t her  r evi ew f r om t he 

cour t  of  appeal s.  

¶20 The cour t  of  appeal s unani mousl y af f i r med t he ci r cui t  

cour t .   Fi r st ,  i t  agr eed wi t h t he DOR t hat  whet her  Nest l é coul d 

f i nd a buyer  f or  t he Gat eway Pl ant  f or  i t s  cont i nued use as a 

powder ed i nf ant  f or mul a pr oduct i on f aci l i t y  was i n di sput e.   

Second,  t he cour t  of  appeal s concl uded t hat  t he bur den of  

pr ovi ng t he absence of  a mar ket  f or  t he Gat eway Pl ant ' s sal e 

f el l  on Nest l é.   Thi r d,  i t  hel d t hat ——by i t sel f ——t he f act  t hat  

powder ed i nf ant  f or mul a pr oduct i on f aci l i t i es ar e r ar el y bought  

and sol d di d not  per  se mean t hat  no mar ket  exi st ed f or  t hei r  

sal e.   The cour t  of  appeal s concl uded,  as di d t he c i r cui t  cour t ,  

t hat  Nest l é f ai l ed t o pr esent  suf f i c i ent  cont r ar y evi dence t o 

over come t he pr esumpt i on of  cor r ect ness t hat  t he Gat eway Pl ant ' s  

" hi ghest  and best  use"  was as a powder ed i nf ant  f or mul a 

pr oduct i on f aci l i t y .  

¶21 Nest l é t hen pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.  

I I .  STANDARD OF REVI EW 

¶22 On appeal  f r om t he Commi ss i on,  we r evi ew t he 

Commi ssi on' s deci s i on,  not  t he deci s i on of  t he c i r cui t  cour t  or  

t he cour t  of  appeal s.   Wi s.  Dep' t  of  Revenue v.  Menasha Cor p. ,  

2008 WI  88,  ¶46,  311 Wi s.  2d 579,  754 N. W. 2d 95;  Raci ne Har l ey-

Davi dson v.  St at e,  2006 WI  86,  ¶9 n. 4,  292 Wi s.  2d 549,  717 

N. W. 2d 184.   St at ut or y i nt er pr et at i on i s a quest i on of  l aw 

subj ect  t o de novo r evi ew,  and we ar e not  bound by an 
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admi ni st r at i ve agency' s deci s i on.   Har ni schf eger  Cor p.  v.  LI RC,  

196 Wi s.  2d 650,  659,  539 N. W. 2d 98 ( 1995) .   The DOR ar gues t hat  

i n t ax cases we shoul d def er  t o t he Commi ssi on' s i nt er pr et at i ons 

under  at  l east  a " due wei ght "  def er ence.   See i d.  at  659- 60.   

Nest l é ar gues t hat  t he Commi ssi on' s const r uct i on of  an 

unambi guous st at ut e i s ent i t l ed t o no def er ence.   We do not  

r each t hi s quest i on because we hol d t hat ,  even under  t he 

st r i ngent  no def er ence st andar d,  we af f i r m t he Commi ssi on’ s 

i nt er pr et at i on.    

¶23 We uphol d an agency' s f i ndi ngs of  f act  as l ong as 

" subst ant i al  evi dence"  suppor t s t he f i ndi ngs.   Mi l waukee 

Symphony Or chest r a,  I nc.  v.  Wi s.  Dep' t  of  Revenue,  2010 WI  33,  

¶31,  324 Wi s.  2d 68,  781 N. W. 2d 674.   Thi s " subst ant i al  

evi dence"  t est  means t hat  an agency' s f i ndi ngs of  f act  may be 

set  asi de onl y when a r easonabl e t r i er  of  f act  coul d not  have 

r eached t hem f r om al l  t he evi dence bef or e i t ,  i ncl udi ng t he 

avai l abl e i nf er ences f r om t hat  evi dence.   I d.   The DOR' s 

assessment  i s ent i t l ed t o a pr esumpt i on of  cor r ect ness whi ch may 

be over come onl y  i f  t he chal l engi ng par t y pr esent s s i gni f i cant  

cont r ar y evi dence.   Wi s.  St at .  § 70. 995( 13) .   See al so Wi s.  

St at .  § 70. 47( 8) ( i ) ( The Commi ssi on " shal l  pr esume t hat  t he 

assessor ’ s val uat i on i s cor r ect .   That  pr esumpt i on may be 

r ebut t ed by a suf f i c i ent  showi ng by t he obj ect or  t hat  t he 

val uat i on i s i ncor r ect . " )   I t  i s  i n l i ght  of  t hi s pr esumpt i on 

t hat  we pr oceed.  

I I I .  DI SCUSSI ON 
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¶24 The quest i on bef or e us i s whet her  t he Tax Appeal s 

Commi ssi on r easonabl y concl uded t hat  Nest l é f ai l ed t o pr esent  

suf f i c i ent  cont r ar y evi dence t o r ebut  t he pr esumpt i on of  

cor r ect ness gi ven t o t he DOR’ s assessment .   I n Par t  A,  we 

pr ovi de a br i ef  over vi ew of  t he Wi sconsi n r eal  est at e assessment  

f r amewor k.   I n Par t  B,  we exami ne t he Commi ssi on’ s det er mi nat i on 

t hat  t he Gat eway Pl ant ’ s hi ghest  and best  use i s as a powder ed 

i nf ant  f or mul a pr oduct i on f aci l i t y ,  and concl ude i t  was 

suppor t ed by subst ant i al  evi dence.   I n Par t  C,  we r evi ew t he 

Commi ssi on’ s appl i cat i on of  t he cost  appr oach i n assessi ng t he 

Gat eway Pl ant ,  and concl ude i t  was al so suppor t ed by subst ant i al  

evi dence.    

A.   Over vi ew of  Assessment  Fr amewor k 

¶25 We f i r st  t ur n t o a gener al  over vi ew of  t he r eal  est at e 

assessment  f r amewor k est abl i shed by t he Wi sconsi n Pr oper t y 

Assessment  Manual  ( her ei naf t er  " Pr oper t y Assessment  Manual " ) 10,  

st at ut es,  and case l aw.    

¶26 The l aw r equi r es t hat  pr oper t y t axes be l evi ed upon 

al l  r eal  pr oper t y i n t hi s st at e,  except  pr oper t y t hat  i s  exempt  

f r om t axat i on.   Wi s.  St at .  §§ 70. 01- 70. 02.   The r ul es f or  r eal  

pr oper t y assessment  begi n wi t h Wi s.  St at .  § 70. 32( 1) ,  whi ch 

mandat es t hat  r eal  pr oper t y be assessed " f r om act ual  v i ew or  

f r om t he best  i nf or mat i on t hat  t he assessor  can pr act i cabl y 

                                                 
10 Bur eau of  Assessment  Pr act i ces,  Wi s.  Dep' t  of  Revenue,  

Wi sconsi n Pr oper t y Assessment  Manual ,  ( 2005) .   I n t he i nst ant  
case,  t he par t i es c i t e t o t he Pr oper t y Assessment  Manual  l ast  
r evi sed i n December  2004.   Ther ef or e,  we al so r el y on t he 
December  2004 ver si on.  
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obt ai n,  at  t he f ul l  val ue whi ch coul d or di nar i l y  be obt ai ned 

t her ef or e at  pr i vat e sal e. " 11  Wi s.  St at .  § 70. 32.   Thi s st at ut e 

r equi r es adher ence t o t he Pr oper t y Assessment  Manual ,  absent  

conf l i c t i ng l aw.   Wal gr een Co.  v.  Ci t y of  Madi son,  2008 WI  80,  

¶3,  311 Wi s.  2d 158,  752 N. W. 2d 687.   Ther ef or e,  we exami ne t he 

appl i cabl e st at ut es " i n conj unct i on wi t h basi c pr i nci pl es of  

r eal  est at e assessment  as descr i bed by case l aw,  t r eat i ses,  and 

t he Pr oper t y Assessment  Manual . "   I d. ,  ¶19.    

¶27 The Pr oper t y Assessment  Manual  expl ai ns t hat ,  

r egar dl ess of  t he assessment  appr oach ut i l i zed by t he assessor ,  

al l  pr oper t y must  be assessed at  i t s  " hi ghest  and best  use. "   

The subj ect  pr oper t y ’ s hi ghest  and best  use i s " def i ned as t hat  

use whi ch over  a per i od of  t i me pr oduces t he gr eat est  net  r et ur n 

t o t he pr oper t y owner . "   I d.  at  7- 9.   The Pr oper t y Assessment  

Manual  di ct at es t hat  t he cont empl at ed " hi ghest  and best  use"  

                                                 
11 Wi sconsi n St at .  § 70. 32( 1)  pr ovi des i n f ul l :  

Real  pr oper t y shal l  be val ued by t he assessor  i n t he 
manner  speci f i ed i n t he Wi sconsi n pr oper t y assessment  
manual  pr ovi ded under  s.  73. 03 ( 2a)  f r om act ual  v i ew 
or  f r om t he best  i nf or mat i on t hat  t he assessor  can 
pr act i cabl y obt ai n,  at  t he f ul l  val ue whi ch coul d 
or di nar i l y  be obt ai ned t her ef or e at  pr i vat e sal e.  I n 
det er mi ni ng t he val ue,  t he assessor  shal l  consi der  
r ecent  ar m' s- l engt h sal es of  t he pr oper t y t o be 
assessed i f  accor di ng t o pr of essi onal l y accept abl e 
appr ai sal  pr act i ces t hose sal es conf or m t o r ecent  
ar m' s- l engt h sal es of  r easonabl y compar abl e pr oper t y;  
r ecent  ar m' s- l engt h sal es of  r easonabl y compar abl e 
pr oper t y;  and al l  f act or s t hat ,  accor di ng t o 
pr of essi onal l y accept abl e appr ai sal  pr act i ces,  af f ect  
t he val ue of  t he pr oper t y t o be assessed.  
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must  be:  1)  l egal ,  2)  compl ement ar y, 12 and 3)  not  hi ghl y  

specul at i ve.   I d.   Addi t i onal l y,  our  cases hol d,  and Chapt er  One 

of  t he Pr oper t y Assessment  Manual  pr ovi des,  t hat  t he pr oper t y 

must  al so be mar ket abl e f or  t hat  use.   Pr oper t y Assessment  

Manual ,  at  1- 1 ( " The l aw r equi r es t hat  t he assessor  assess al l  

pr oper t y .  .  .  whi ch has any mar ket abl e val ue" ) ;  St at e ex.  Rel .  

Mar kar i an v.  Ci t y of  Cudahy,  45 Wi s.  2d 683,  686,  173 N. W. 2d 627 

( 1970)  ( " The st at ut or y r ul e of  assessment  of  r eal  est at e i s 

r est r i ct ed t o i t s sal e val ue i n t he open mar ket  .  .  .  . " ) .    

¶28 The Pr oper t y Assessment  Manual  and our  case l aw set  

f or t h a t hr ee- t i er ed met hodol ogy f or  assessi ng r eal  pr oper t y ’ s 

f ul l  val ue at  pr i vat e sal e.   Mar kar i an,  45 Wi s.  2d at  686;  

Pr oper t y Assessment  Manual ,  at  7- 18 t o 7- 30.   Evi dence of  a 

r ecent  ar m’ s- l engt h sal e of  t he subj ect  pr oper t y i s t he best  

evi dence of  f ul l  val ue.   Adams,  294 Wi s.  2d 441,  ¶34.   I f  t he 

subj ect  pr oper t y has not  been r ecent l y sol d,  t hen an assessor  

must  consi der  sal es of  r easonabl y compar abl e pr oper t i es.   I d.   

Onl y i n s i t uat i ons wher e t her e has been no ar m’ s- l engt h sal e of  

t he subj ect  pr oper t y and t her e ar e no r easonabl y compar abl e 

sal es may an assessor  use one of  t he t hi r d- t i er  assessment  

met hods.   I d.         

                                                 
12 The Pr oper t y Assessment  Manual  def i nes " compl ement ar y"  as 

bei ng " i n bal ance wi t h t he uses of  t he pr oper t y ar ound i t . "   
Pr oper t y Assessment  Manual ,  at  7- 9.   Thi s r equi r ement  st ems f r om 
t he pr i nci pl e of  conf or mi t y,  whi ch st ands f or  t he pr oposi t i on 
t hat  " [ t ] he val ue of  a pr oper t y  i s i ncr eased when i t  conf or ms t o 
t he st andar ds of  a nei ghbor hood. "  I d.  at  7- 11.  
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¶29 Under  a t hi r d- t i er  assessment  appr oach,  an assessor  

shoul d consi der  " al l  t he f act or s col l ect i vel y  whi ch have a 

bear i ng on val ue of  t he pr oper t y i n or der  t o det er mi ne i t s f ai r  

mar ket  val ue. "   Mar kar i an,  45 Wi s.  2d at  683.   These f act or s  

i ncl ude " cost ,  depr eci at i on,  r epl acement  val ue,  i ncome,  

i ndust r i al  condi t i ons,  l ocat i on and occupancy,  sal es of  l i ke 

pr oper t y,  book val ue,  amount  of  i nsur ance car r i ed,  val ue 

asser t ed i n a pr ospect us and appr ai sal s pr oduced by t he owner . "  

St at e ex r el .  Mi t chel l  Aer o,  I nc.  v.  Bd.  of  Revi ew of  Ci t y of  

Mi l waukee,  74 Wi s.  2d 268,  278,  246 N. W. 2d 521 ( 1976) .   The cost  

assessment  appr oach,  whi ch at t empt s t o val ue t he pr oper t y based 

on i t s r epr oduct i on or  r epl acement  cost ,  i s  one of  t wo t hi r d-

t i er  anal yt i c met hods. 13  Adams,  294 Wi s.  2d 441,  ¶35.    

¶30 I n sum,  when r evi ewi ng a deci s i on of  t he Commi ssi on,  

t hese sour ces——Wi s.  St at .  § 70. 32,  t he Pr oper t y Assessment  

Manual ,  and our  case l aw——t oget her  pr ovi de t he gui di ng 

pr i nci pl es of  our  r evi ew.     

B.  The Commi ssi on’ s Hi ghest  and Best  Use Det er mi nat i on i s 

Suppor t ed by Subst ant i al  Evi dence  

¶31 Nest l é ar gues t hat  t he Commi ssi on er r ed by f ai l i ng t o 

appl y t he compar abl e sal es appr oach i n assess i ng t he Gat eway 

Pl ant ,  cont r ar y t o Wi s.  St at .  § 70. 32( 1) .   The compar abl e sal es 

appr oach r equi r es an assessor  t o consi der  sal es of  " r easonabl y  

                                                 
13 The ot her  t hi r d- t i er  assessment  met hod i s t he i ncome 

appr oach.   The i ncome appr oach assesses pr oper t y based on t he 
amount  of  i ncome i t  wi l l  gener at e over  i t s usef ul  l i f e.   
Pr oper t y Assessment  Manual ,  at  7- 26.   Her e,  nei t her  par t y ar gues 
t he i ncome appr oach i s appl i cabl e.  
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compar abl e"  pr oper t i es.   See Wi s.  St at .  §  70. 32( 1) .   I f  t her e 

had been any r easonabl y compar abl e sal es avai l abl e,  but  despi t e 

such avai l abi l i t y  t he Commi ssi on i nst ead r el i ed on a t hi r d- t i er  

assessment  met hod,  t he assessment s woul d be i nval i d.   Adams,  294 

Wi s.  2d 441,  ¶37;  Mar kar i an,  45 Wi s.  2d at  686,  173 N. W. 2d 627;  

St at e ex.  r el  Keane v.  Bd.  of  Revi ew of  Ci t y of  Mi l waukee,  99 

Wi s.  2d 584,  590,  299 N. W. 2d 638 ( Ct .  App.  1980) .    

¶32 The f i r st  st ep i n det er mi ni ng whet her  t he Commi ssi on 

er r ed i n not  usi ng t he compar abl e sal es appr oach i s t o consi der  

whet her  t he Commi ssi on pr oper l y concl uded t he Gat eway Pl ant ’ s 

hi ghest  and best  use i s as a powder ed i nf ant  f or mul a pr oduct i on 

f aci l i t y .   Thi s i s a t hr eshol d i ssue because t he pr oper t i es an 

assessor  i dent i f i es as " r easonabl y compar abl e"  t o t he subj ect  

pr oper t y f or  assessment  pur poses must  be r easonabl y compar abl e 

t o t he subj ect  pr oper t y ’ s hi ghest  and best  use.   For est  Cnt y.  

Pot awat omi  Cmt y.  v.  Twp.  of  Li ncol n,  2008 WI  App 156,  ¶10,  314 

Wi s.  2d 363,  761 N. W. 2d 31 ( c i t i ng Pr oper t y Assessment  Manual ,  

at  7- 9 t o 7- 10) .  Ther ef or e,  a pr oper t y ’ s hi ghest  and best  use i s  

of t en a det er mi nat i ve f act or  i n t he assessor ’ s deci s i on on whi ch 

assessment  appr oach t o r el y on i n appr ai s i ng t he subj ect  

pr oper t y.    

¶33 As expl ai ned above,  a subj ect  pr oper t y ’ s hi ghest  and 

best  use must  be:  1)  l egal ,  2)  compl ement ar y,  3)  not  hi ghl y 

specul at i ve,  and 4)  mar ket abl e f or  t hat  use.   Pr oper t y  

Assessment  Manual ,  at  1- 1,  7- 9.   Bot h par t i es i n t he i nst ant  

case agr ee t hat  t he Gat eway Pl ant ’ s cur r ent  use as a powder ed 

i nf ant  f or mul a pr oduct i on f aci l i t y  i s  l egal ,  compl ement ar y,  and 
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not  hi ghl y specul at i ve.   The cr ux of  t hei r  di sput e cent er s on 

t he f our t h r equi r ed el ement  i n det er mi ni ng a subj ect  pr oper t y ’ s 

hi ghest  and best  use——t hat  t he use be one t hat  i s mar ket abl e.    

¶34 The " mar ket abl e"  r equi r ement  f or  a subj ect  pr oper t y ’ s 

hi ghest  and best  use st ems f r om Wi s.  St at .  § 70. 32( 1) ,  whi ch 

r equi r es t hat  pr oper t y be assessed at  t he " f ul l  val ue"  t he 

pr oper t y coul d r ecei ve i n a " pr i vat e sal e. "   Nest l é cor r ect l y 

not es t hat  t hi s cour t  has consi st ent l y i nt er pr et ed Wi s.  St at .  

§ 70. 32( 1)  t o r equi r e t hat ,  when an assessor  i s det er mi ni ng t he 

hi ghest  and best  use i n whi ch a subj ect  pr oper t y f or  sal e wi l l  

pr oduce i t s " gr eat est  net  r et ur n t o t he pr oper t y owner , "  a 

mar ket  f or  t hat  pr oper t y must  exi st .   See,  e. g. ,  Met r opol i t an 

Hol di ng Co.  v.  Bd.  of  Revi ew of  Ci t y of  Mi l waukee,  173 

Wi s.  2d 626,  631,  495 N. W. 2d 314 ( 1993)  ( An assessor  cannot  

" cr eat e a hypot het i cal  mar ket "  or  " pr et end t hat  a mar ket  exi st s"  

when det er mi ni ng a subj ect  pr oper t y ’ s f ai r  mar ket  val ue) ;  

Mar kar i an,  45 Wi s.  2d at  686 ( An assessment  must  be based on a 

pr oper t y ’ s " sal e val ue i n t he open mar ket  and [ not ]  i t s  

i nt r i nsi c val ue" ) ;  St at e ex r el .  Nor t hwest er n Mut ual  Li f e I ns.  

Co.  v.  Wei her ,  177 Wi s.  445,  448,  188 N. W.  598 ( 1922)  ( An 

assessment  cannot  be based on an i magi nar y sal e " t o a supposed 

pur chaser  t hat  does not  i n r eal i t y exi st " ) .   Ther ef or e,  i f  t her e 

i s no mar ket  i n whi ch t he Gat eway Pl ant  coul d be sol d as a 

powder ed i nf ant  f or mul a pr oduct i on f aci l i t y ,  a det er mi nat i on 

t hat  t he Gat eway Pl ant ’ s hi ghest  and best  use i s as a powder ed 

i nf ant  f or mul a pr oduct i on f aci l i t y  woul d be i nval i d under  Wi s.  

St at .  § 70. 32( 1) .  
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¶35 Nest l é ar gues t hat  t her e i s no mar ket  f or  t he Gat eway 

Pl ant  i n i t s cont i nued use as a powder ed i nf ant  f or mul a 

pr oduct i on f aci l i t y .   Nest l é r el i es ext ensi vel y on i t s 

i nt er pr et at i on of  t he Commi ssi on’ s Fi ndi ng No.  26,  whi ch st at es 

i n r el evant  par t ,  " nei t her  par t y coul d f i nd any i nst ance i n t he 

Uni t ed St at es wher e a powder ed i nf ant  f or mul a manuf act ur i ng 

pl ant  was sol d f or  cont i nued use as a powder ed i nf ant  f or mul a 

manuf act ur i ng pl ant . "   Nest l é,  Wi s.  Tax.  Rpt r .  ( CCH)  ¶400- 952,  

at  * 34, 132.   Nest l é cont ends t hat  t he Commi ssi on,  by concl udi ng 

i n Fi ndi ng No.  26 t hat  no act ual  sal es of  powder ed i nf ant  

f or mul a pr oduct i on f aci l i t i es had been i dent i f i ed i n t he Uni t ed 

St at es,  i s  necessar i l y  concl udi ng t hat  t her e i s no mar ket  f or  

powder ed i nf ant  f or mul a pr oduct i on f aci l i t i es.     

¶36 Nest l é’ s i nt er pr et at i on of  t he Commi ssi on’ s f i ndi ng i s 

f l awed.   The Commi ssi on concl uded t hat  nei t her  par t y f ound an 

i nst ance i n t he Uni t ed St at es wher e a powder ed i nf ant  f or mul a 

pr oduct i on f aci l i t y  was sol d f or  cont i nued use as a powder ed 

i nf ant  f or mul a pr oduct i on f aci l i t y .   Thi s f i ndi ng,  however ,  i s  

not  anal ogous t o a f i ndi ng t hat  t her e i s no mar ket  f or  powder ed 

i nf ant  f or mul a pr oduct i on f aci l i t i es.   Wi sconsi n St at .  

§ 70. 32( 1) ,  our  case l aw,  and t he Pr oper t y Assessment  Manual  do 

not  demand t hat  evi dence of  act ual  sal es of  pr oper t i es be put  

f or war d t o sat i sf y t he " mar ket abl e"  r equi r ement  of  a hi ghest  and 

best  use det er mi nat i on.     

¶37 Nest l é’ s ar gument  t hat  t he Commi ssi on f ound t her e i s 

no mar ket  f or  t he Gat eway Pl ant  as a powder ed i nf ant  f or mul a 

pr oduct i on f aci l i t y  at t empt s t o cr eat e a new r equi r ement  i n our  
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case l aw wher e act ual  sal es must  be i dent i f i ed when det er mi ni ng 

a subj ect  pr oper t y ’ s hi ghest  and best  use.   Thi s " act ual  sal es"  

i nt er pr et at i on,  however ,  i s  i nconsi st ent  wi t h t he obj ect i ves of  

Wi s.  St at .  § 70. 32( 1)  and woul d ef f ect i vel y conver t  our  

est abl i shed t hr ee- t i er  syst em f or  pr oper t y assessment s i nt o a 

t wo- t i er  anal ysi s.    

¶38 The pur pose i n r equi r i ng t hat  assessor s det er mi ne a 

subj ect  pr oper t y ’ s hi ghest  and best  use i s t o ascer t ai n a 

pr oper t y ’ s " gr eat est  net  r et ur n t o t he pr oper t y owner . "   

Pr oper t y Assessment  Manual ,  at  7- 9.   I n ot her  wor ds,  t he 

Legi s l at ur e and t hi s cour t  have concl uded i t  i s  i mpr oper  t o 

assess a t axpayer ’ s pr oper t y at  a val ue t hat  does not  equat e t o 

what  t hat  t axpayer  woul d r ecei ve f or  t hei r  pr oper t y on t he open 

mar ket .   Thi s obj ect i ve t o det er mi ne a subj ect  pr oper t y ’ s f ai r  

mar ket  val ue,  however ,  does not  r equi r e act ual  sal es of  ot her  

pr oper t i es t o be i dent i f i ed.   A mar ket  can exi s t  f or  a subj ect  

pr oper t y,  especi al l y a speci al - use pr oper t y,  wi t hout  act ual  

sal es dat a of  s i mi l ar  pr oper t i es bei ng avai l abl e.    

¶39 The i nst ant  case i l l ust r at es t hi s pr i nci pl e.   Her e,  

t he FDA i mpl ement ed i t s new i nf ant  f or mul a st andar ds i n 1997.   

When t he Gat eway Pl ant  was compl et ed i n l at e 2001,  i t  was t he 

f i r st  powder ed i nf ant  f or mul a pr oduct i on f aci l i t y  const r uct ed t o 

meet  t hese st andar ds.   Under  such ci r cumst ances i t  i s  

unsur pr i s i ng t hat  no act ual  sal es of  powder ed i nf ant  f or mul a 

pr oduct i on f aci l i t i es had occur r ed by 2003 or  2004.   Thi s,  

however ,  does not  i nevi t abl y l ead t o t he concl usi on t hat  t her e 

i s no mar ket  i n whi ch t he Gat eway Pl ant  coul d be sol d t o a 
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pot ent i al  buyer  f or  t he pur poses of  manuf act ur i ng powder ed 

i nf ant  f or mul a.   Rat her ,  i t  means onl y t hat ,  i n t he young 

i ndust r y i n whi ch t he Gat eway Pl ant  was desi gned and const r uct ed 

t o oper at e,  no s i mi l ar  pl ant s had yet  been sol d. 14 

¶40 Nest l é’ s " act ual  sal es"  i nt er pr et at i on woul d al ways 

f or ce assessor s t o l ook f or  act i ve mar ket s when det er mi ni ng a 

pr oper t y ’ s hi ghest  and best  use,  even i f  t he subj ect  pr oper t y 

al r eady oper at ed i n a t hr i v i ng,  al bei t  l i mi t ed,  i ndust r y. 15  Thi s 

                                                 
14 The l ack of  act ual  sal es of  powder ed i nf ant  f or mul a 

pr oduct i on f aci l i t i es i n 2003 and 2004 i s cer t ai nl y r el evant  t o 
a det er mi nat i on of  whet her  a mar ket  exi st s f or  powder ed i nf ant  
f or mul a pr oduct i on f aci l i t i es,  but  i t  i s  i n no way concl usi ve.  

15 I ndust r y exper t s have r ecogni zed t hi s i s a f l awed 
appr oach i n assessi ng speci al  pur pose pr oper t i es:    

Except  f or  st at ut es or  ( f aul t y)  j ur i spr udence i n 
pr oper t y t ax mat t er s r equi r i ng t he al t er nat e- use 
t r eat ment ,  t he hi ghest  and best  use f or  v i abl e 
speci al - pur pose i ndust r i al  f aci l i t i es i s t he use f or  
whi ch t hey wer e const r uct ed,  unl ess pr oven ot her wi se.   
The t heor y t hat  t he assessment s f or  pr oper t y t axes of  
v i abl e pl ant s shoul d be based upon al t er nat e use 
ar i ses f r om t he not i on t hat  ( 1)  t her e i s a l i mi t ed 
mar ket  f or  such pr oper t i es and ( 2)  t he er r oneous i dea 
t hat  t he appr ai sal  of  t he hi ghest  and best  cur r ent  use 
i s " val ue- i n- use"  r at her  t han a mar ket  val ue 
appr ai sal .  

Max J.  Der bes,  Jr . ,  Non- Compar abl e I ndust r i al  Sal es,  The 
Appr ai sal  Jour nal ,  Jan.  2002,  at  41.   When an appr ai ser  i s 
assessi ng a speci al  pur pose pr oper t y wher e " t he pr esence of  an 
act ual  mar ket  f or  t hat  pr oper t y i s ext r emel y t hi n .  .  .  i t  i s  
gener al l y r ecogni zed t hat  convent i onal  val uat i on t echni ques of  
sal es compar i son and i ncome appr oaches ar e not  appl i cabl e"  
because of  l i mi t ed compar abl e dat a.   Davi d Paul  Rot her mi ch,  
Speci al - Desi gn Pr oper t i es:  I dent i f y i ng t he " Mar ket "  i n Mar ket  
Val ue,  The Appr ai sal  Jour nal ,  Oct .  1998,  at  410.   " Consequent l y,  
t he cost  appr oach i s usual l y consi der ed t he onl y  val i d appr oach 
i n val ue. "   I d.         
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r equi r ement  woul d r esul t  i n subj ect  pr oper t i es i n l i mi t ed 

mar ket s bei ng assessed,  not  at  t hei r  f ai r  mar ket  val ue,  but  

r at her  at  a val ue based on t he subj ect  pr oper t i es’  cost l y and 

hypot het i cal  conver si ons t o al t er nat i ve uses. 16 

¶41 Nest l é’ s " act ual  sal es"  i nt er pr et at i on woul d al so 

r esul t  i n r epl aci ng our  est abl i shed t hr ee- t i er  assessment  

f r amewor k wi t h a t wo- t i er  appr oach.   Under  t hi s t wo- t i er  

appr oach,  val i d assessment s woul d be based on onl y ( 1)  r ecent  

sal es of  t he pr oper t y i t sel f ,  or  ( 2)  r ecent  sal es of  compar abl e 

pr oper t i es.   By r equi r i ng act ual  sal es t o be i dent i f i ed when 

det er mi ni ng a subj ect  pr oper t y ’ s  hi ghest  and best  use,  assessor s 

woul d be r equi r ed t o br oaden a pr oper t y ’ s pot ent i al  use f ur t her  

and f ur t her  unt i l  act ual  sal es coul d be l ocat ed.   Thi s 

i nt er pr et at i on of  t he " mar ket abl e"  r equi r ement  f or  hi ghest  and 

                                                                                                                                                             

 
16 Nest l é compl ai ns t hat  t he Commi ssi on cr eat ed a 

" hypot het i cal  buyer "  when assumi ng a mar ket  exi st s f or  t he 
Gat eway Pl ant  i n i t s cont i nued use as a powder ed i nf ant  f or mul a 
pr oduct i on f aci l i t y .   Whi l e t he pr emi se of  t hi s ar gument  r est s 
on Nest l é’ s " act ual  sal es"  i nt er pr et at i on t hat  we r ej ect  t oday,  
i t  i s  wor t h not i ng t hat  Nest l é i s al so cr eat i ng a " hypot het i cal  
buyer "  by assumi ng a pot ent i al  buyer  woul d pur chase t he Gat eway 
Pl ant  af t er  i t  had been conver t ed t o a gener i c f ood 
manuf act ur i ng f aci l i t y .   Nei t her  par t y put  f or war d any evi dence 
of  act ual  sal es of  conver t ed f ood manuf act ur i ng f aci l i t i es t hat  
had once been powder ed i nf ant  f or mul a pr oduct i on f aci l i t i es.  
Thi s hi ghl i ght s a f act  Nest l é over l ooks t hr oughout  i t s ar gument s 
i n t hi s case:  mar ket s ar e necessar i l y  f or war d- l ooki ng.   
Empi r i cal  evi dence of  past  sal es act i v i t y i s cer t ai nl y  
i nf or mat i ve,  but  i t  i s  not  concl usi ve.   Ot her  f act or s such as 
changes i n consumer  demand,  i ndust r y r egul at i on,  and compet i t or  
behavi or  ar e al so i mpor t ant  and r el evant  consi der at i ons when 
engagi ng i n mar ket  anal ysi s.  
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best  use det er mi nat i ons r esul t s i n r ecent  sal es of  r easonabl y 

compar abl e pr oper t i es necessar i l y  exi st i ng.   Thi s woul d,  i n 

ef f ect ,  r ender  obsol et e t he t hi r d- t i er  assessment  met hodol ogi es 

t hat  ar e wel l  est abl i shed by Wi s.  St at .  § 70. 32( 1) ,  t he Pr oper t y 

Assessment  Manual ,  and our  case l aw.   We t her ef or e r ej ect  

Nest l é’ s " act ual  sal es"  i nt er pr et at i on of  t he " mar ket abl e"  

r equi r ement  f or  hi ghest  and best  use det er mi nat i ons. 17      

¶42 We f i nd t he Commi ssi on’ s concl usi on t hat  t he Gat eway 

Pl ant ’ s hi ghest  and best  use i s as i t s cont i nued use as a 

powder ed i nf ant  f or mul a pr oduct i on f aci l i t y  i s  suppor t ed by 

subst ant i al  evi dence.   St epanek,  t he DOR’ s assessor ,  r el i ed 

pr i mar i l y on t hr ee pi eces of  evi dence i n r eachi ng t hi s  

concl usi on.   Fi r st ,  St epanek t est i f i ed t her e wer e compet i t or s i n 

t he i nf ant  f or mul a i ndust r y——Mead Johnson,  Abbot t  Labor at or i es,  

and Wyet h——t hat  coul d be pot ent i al  buyer s of  t he Gat eway Pl ant .   

Second,  St epanek not ed t he i nf ant  f ood i ndust r y was st r ong and 

expandi ng i t s capaci t y.   Thi r d,  St epanek f ound no evi dence t hat  

powder ed i nf ant  f or mul a pr oduct i on f aci l i t i es  had ever  been 

conver t ed t o ot her  uses.  

                                                 
17 Nest l é al so ar gues t hat  i f  we accept  t he Commi ssi on’ s 

concl usi on t hat  t he Gat eway Pl ant ’ s hi ghest  and best  use i s as a 
powder ed i nf ant  f or mul a pr oduct i on f aci l i t y ,  we woul d be 
cr eat i ng an i mpossi bl e bur den by r equi r i ng t hat  Nest l é pr ove t he 
absence of  a mar ket .   Our  case l aw,  however ,  does not  pl ace t hat  
bur den on Nest l é.   I n or der  t o pr evai l  i n t he i nst ant  case,  
Nest l é woul d have needed t o pr esent  onl y suf f i c i ent  cont r ar y 
evi dence showi ng t hat  t he Commi ssi on’ s accept ance of  t he DOR’ s 
hi ghest  and best  use det er mi nat i on was i ncor r ect .   Adams,  294 
Wi s.  2d 441,  ¶34.  
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¶43 The onl y evi dence t hat  Nest l é pr esent ed was i t s 

exper t ’ s t est i mony t hat  no powder ed i nf ant  f or mul a pr oduct i on 

f aci l i t y  had ever  been sol d i n Wi sconsi n f or  i t s  cont i nued use 

as a powder ed i nf ant  f or mul a pr oduct i on f aci l i t y .   Nest l é 

pr esent ed no evi dence r ef ut i ng St epanek’ s f i ndi ngs or  ot her wi se 

suggest i ng t her e i s no mar ket  f or  t he Gat eway Pl ant  i n i t s 

exi st i ng use as a powder ed i nf ant  f or mul a pr oduct i on f aci l i t y .    

¶44 Based on t he r ecor d bef or e i t ,  t he Commi ssi on 

r easonabl y concl uded t hat  t he Gat eway Pl ant ’ s hi ghest  and best  

use i s as a powder ed i nf ant  f or mul a pr oduct i on f aci l i t y .   

Nest l é,  r el y i ng excl usi vel y on t he f act  t hat  no act ual  sal es of  

powder ed i nf ant  f or mul a pr oduct i on f aci l i t i es had been f ound i n 

Wi sconsi n,  f ai l ed t o pr esent  suf f i c i ent  cont r ar y evi dence t o 

over come t he pr esumpt i on of  cor r ect ness gi ven t o St epanek’ s 

t est i mony and r epor t .   

¶45 Because we agr ee wi t h t he Commi ssi on’ s concl usi on t hat  

t he Gat eway Pl ant ’ s hi ghest  and best  use i s i t s cur r ent  use as a 

powder ed i nf ant  f or mul a pr oduct i on f aci l i t y ,  we f ur t her  hol d t he 

Commi ssi on’ s concl usi on t hat  t he compar abl e sal es appr oach was 

not  appr opr i at e f or  assessi ng t he Gat eway Pl ant  i s suppor t ed by 

subst ant i al  evi dence.   The compar abl e sal es appr oach bases t he 

val ue of  t he subj ect  pr oper t y on " t he sal es of  r easonabl y  

compar abl e pr oper t i es. "   Pr oper t y Assessment  Manual ,  at  7- 18.   

Bot h par t i es agr ee t her e wer e no r ecent l y sol d f ood- r el at ed 

manuf act ur i ng pl ant s t hat  had been si mi l ar l y equi pped t o 

manuf act ur e powder ed i nf ant  f or mul a.   Because t he Gat eway 

Pl ant ’ s hi ghest  and best  use i s as a powder ed i nf ant  f or mul a 
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pr oduct i on f aci l i t y ,  we agr ee wi t h t he Commi ssi on t hat  t he 

gener al  f ood pr ocessi ng pl ant s r el i ed upon by Nest l é as 

compar abl e sal es wer e not  " r easonabl y compar abl e"  t o t he Gat eway 

Pl ant .    

¶46 Nest l é nonet hel ess ar gues t hat  t he Commi ssi on’ s 

deci s i on t o accept  t he DOR’ s assessment  and r ej ect  t he sal es 

compar i son appr oach i n assessi ng t he Gat eway Pl ant  di r ect l y 

cont r adi ct s our  hol di ng i n St at e ex.  r el .  Nor t hwest er n Mut ual  

Li f e I nsur ance Co.  v.  Wei her ,  177 Wi s.  445,  188 N. W.  598 ( 1922) .   

We di sagr ee.    

¶47 Nor t hwest er n Mut ual  i nvol ved t he assessment  of  t he 

or i gi nal  Nor t hwest er n Mut ual  headquar t er s i n Mi l waukee,  

Wi sconsi n,  f or  pr oper t y t ax pur poses.   The subj ect  pr oper t y at  

i ssue was " a f i ne,  subst ant i al ,  ar t i s t i c  bui l di ng gr aci ng hal f  a 

bl ock i n t he c i t y of  Mi l waukee bui l t  t o meet  t he pecul i ar  needs"  

of  Nor t hwest er n Mut ual  I nsur ance Company.   I d.  at  599.   Thi s 

cour t  concl uded t her e was no mar ket  of  pot ent i al  pur chaser s wi t h 

needs si mi l ar  t o Nor t hwest er n Mut ual ’ s,  consequent l y maki ng i t  

unj ust  t o assess t he pr oper t y as i f  a hypot het i cal  pur chaser  

exi st ed who woul d val ue and use t he uni quel y const r uct ed subj ect  

pr oper t y f or  t he same pur poses as Nor t hwest er n Mut ual .    

¶48 I n t he i nst ant  case,  t he Commi ssi on never  concl uded 

t hat  no mar ket  exi st ed f or  powder ed i nf ant  f or mul a manuf act ur er s  

i n 2003 or  2004.   I n f act ,  Vi t al e,  Nest l é’ s own assessor ,  

t est i f i ed a mar ket  exi st ed:   
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Q:   Let ’ s t al k  about  mar ket s f or  i nf ant  f or mul a pl ant s.   
Agai n,  you—ar e you awar e of  any powder ed i nf ant  f or mul a 
pl ant s sel l i ng?  
 
A:   No.   
 
Q.  Okay.   So,  i s  i t  f ai r  t o say t hat  t her e’ s no mar ket  f or  
powder ed i nf ant  f or mul a pl ant s?  
 
A:  You know,  i t ’ s  har d t o say no mar ket ,  but  I  cal l  i t  a 
l i mi t ed mar ket  because of  t hat .   

Vi t al e’ s concl us i on i s consi st ent  wi t h St epanek’ s t est i mony t hat  

t her e wer e ot her  powder ed i nf ant  f or mul a manuf act ur er s i n t he 

Uni t ed St at es t hat  coul d be pot ent i al  pur chaser s of  t he Gat eway 

Pl ant .     

¶49 Nor t hwest er n Mut ual  hol ds t hat ,  i n s i t uat i ons wher e i t  

has been det er mi ned t her e i s no pot ent i al  mar ket  f or  t he subj ect  

pr oper t y,  i t  i s cont r ar y t o Wi s.  St at .  § 70. 32( 1)  t o concl ude 

t hat  t he hi ghest  and best  use of  t he subj ect  pr oper t y shoul d 

r emai n t he same.   Thi s case i s easi l y di st i ngui shabl e f r om 

Nor t hwest er n Mut ual .   I n t he i nst ant  case t he DOR’ s assessor ,  

t he Commi ssi on,  and even Nest l é’ s own appr ai ser ,  al l  agr eed a 

mar ket  exi st ed f or  powder ed i nf ant  f or mul a pr oduct i on f aci l i t i es  

i n 2003 and 2004.   Unl i ke Nor t hwest er n Mut ual ,  wher e a " supposed 

pur chaser  .  .  .  [ di d]  not  i n r eal i t y exi st "  f or  t he subj ect  

pr oper t y,  bot h par t i es i n t he i nst ant  case have agr eed t hat  

t her e i s at  l east  a l i mi t ed mar ket  f or  powder ed i nf ant  f or mul a 

pr oduct i on f aci l i t i es.   I d.   Ul t i mat el y,  Nest l é s i mpl y f ai l ed t o 

i nt r oduce suf f i c i ent  evi dence t o suppor t  i t s  ar gument  t hat  no 

mar ket  exi st s f or  t he Gat eway Pl ant  t o be sol d i n i t s cont i nued 

use as a powder ed i nf ant  f or mul a pr oduct i on f aci l i t y .         
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C.  DOR’ s Appl i cat i on of  Cost  Appr oach i s Suppor t ed by 

Subst ant i al  Evi dence 

¶50 Nest l é ar gues,  i n t he al t er nat i ve,  t hat  i f  t he 

Commi ssi on’ s deci s i on t o use t he cost  appr oach i n assessi ng t he 

Gat eway Pl ant  i s cor r ect ,  t he DOR’ s assessor ’ s appl i cat i on of  

t he cost  appr oach over val ued t he pr oper t y by f ai l i ng t o r educe 

t he assessment  f or  f unct i onal  obsol escence.   We f i nd t hi s 

ar gument  unper suasi ve.    

¶51 The cost  appr oach met hod det er mi nes t he val ue of  

i mpr ovement s by est i mat i ng t he r epr oduct i on or  r epl acement  cost  

of  t he st r uct ur e.   Pr oper t y Assessment  Manual ,  at  7- 21.   Then,  

deduct i ons f or  depr eci at i on,  f unct i onal  obsol escence,  and t ax-

exempt  component s ar e subt r act ed t o r each a f i nal  val ue.   I d.  

¶52 Nest l é ar gues t hat  t he speci al  f eat ur es i ncor por at ed 

i nt o t he Gat eway Pl ant  f or  t he pr oduct i on of  powder ed i nf ant  

f or mul a ar e " super  adequaci es"  t hat  shoul d be deduct ed f r om t he 

Gat eway Pl ant ’ s assessment  because t hey do not  t r ansl at e i nt o 

mar ket  val ue as r eal  est at e.   Thi s ar gument ,  however ,  t ur ns on 

1)  t he c l assi f i cat i on of  t he Gat eway Pl ant ’ s " hi ghest  and best  

use, "  and 2)  whet her  component s of  t he Gat eway Pl ant  ar e 

f unct i onal l y obsol et e f or  t hat  use.    

¶53 We have al r eady hel d t hat  t he Gat eway Pl ant ’ s " hi ghest  

and best  use"  i s as a powder ed i nf ant  f or mul a pr oduct i on 

f aci l i t y .   Ther ef or e,  t he onl y r emai ni ng i ssue t o be r esol ved i s 

whet her  t he speci al i zed i mpr ovement s t hat  make t he Gat eway Pl ant  

sui t abl e f or  t he pr oduct i on of  powder ed i nf ant  f or mul a ar e 
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f unct i onal l y obsol et e f or  t he pl ant ’ s cont i nued use as a 

powder ed i nf ant  f or mul a pr oduct i on f aci l i t y .    

¶54 The Pr oper t y Assessment  Manual  def i nes " f unct i onal  

obsol escence"  as " t he l oss i n val ue,  due t o a l ack of  or  

excessi ve ut i l i t y . "   Pr oper t y Assessment  Manual ,  at  7- 26.   The 

Gat eway Pl ant  was newl y const r uct ed and al l  of  i t s  FDA- r equi r ed 

f eat ur es wer e bei ng ut i l i zed f or  t he pur pose of  pr oduci ng 

powder ed i nf ant  f or mul a at  t he t i me of  i t s  assessment s i n 2003 

and 2004.   Not hi ng about  t he pl ant  can be consi der ed l acki ng 

ut i l i t y  dur i ng t hi s t i me per i od.   Ther ef or e,  t he pr i mar y i ssue 

i s whet her  f unct i onal  obsol escence exi st ed as a r esul t  of  

" excessi ve ut i l i t y"  ( al so r ef er r ed t o as " super  adequacy" ) .      

¶55 The t est  f or  super  adequacy i s whet her  a " pr udent  

pur chaser  or  owner  woul d i ncl ude or  woul d pay f or  .  .  .  [ t he 

gr eat er  capaci t y or  qual i t y]  i n t he par t i cul ar  t ype of  st r uct ur e 

under  cur r ent  mar ket  condi t i ons. "   Pr oper t y Assessment  Manual ,  

at  G- 40.   Nest l é i s cor r ect  t hat  i f  t he Gat eway Pl ant ’ s 

speci al i zed f eat ur es ar e not  mar ket abl e,  t hen Nest l é i s ent i t l ed 

t o a deduct i on f or  super  adequacy. 18 

                                                 
18 Nest l é i s al so cor r ect  i n poi nt i ng out  t hat  t he 

Commi ssi on mi st akenl y st at ed t hat  no f unct i onal  obsol escence can 
be f ound i n s i t uat i ons wher e speci al  f eat ur es ar e cur r ent l y 
f unct i onal  f or  t he pr esent  owner  of  t he subj ect  pr oper t y.   
Whet her  t he speci al  f eat ur es of  a subj ect  pr oper t y ar e 
f unct i onal  f or  t he pr esent  owner  i s i r r el evant  t o t he quest i on 
of  whet her  f unct i onal  obsol escence exi st s f or  assessment  
pur poses.   The key i ssue i n det er mi ni ng i f  deduct i ons ar e 
appr opr i at e f or  f unct i onal  obsol escence i s whet her  t he speci al  
f eat ur es of  t he subj ect  pr oper t y wi l l  be f unct i onal  f or  a 
pot ent i al  buyer .  
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¶56 Nest l é’ s ar gument  i s unper suasi ve,  however ,  because we 

consi der  onl y whet her  t he FDA- r equi r ed f eat ur es ar e mar ket abl e 

i n t he powder ed i nf ant  f or mul a pr oduct i on f aci l i t y  sal es mar ket .   

Thi s i s so because t he mar ket  i s def i ned by t he pr oper t y ’ s 

" hi ghest  and best  use"  bot h when we consi der  whi ch assessment  

met hod t o use and when we consi der  t he appr opr i at eness of  a 

deduct i on f or  f unct i onal  obsol escence.   Pr udent  pur chaser s of  

powder ed i nf ant  f or mul a pr oduct i on f aci l i t i es woul d val ue t he 

Gat eway Pl ant ’ s speci al i zed f eat ur es because t hese f eat ur es ar e 

r equi r ed by FDA r egul at i ons and ar e t her ef or e necessar y t o t he 

oper at i on of  such a pl ant .    

¶57 Fur t her ,  we need not  consi der  whet her  t he FDA- r equi r ed 

f eat ur es ar e mar ket abl e i n t he br oader  mar ket  of  gener al  f ood 

pr ocessi ng pl ant s because we have al r eady f ound t hem t o be 

mar ket abl e i n t he cont ext  of  t he nar r ower ,  r el evant  mar ket  i n 

whi ch t he Gat eway Pl ant  oper at es.  

¶58 A r easonabl e t r i er  of  f act  coul d have concl uded t he 

speci al i zed f eat ur es of  t he Gat eway Pl ant  ar e mar ket abl e and 

Nest l é has not  advanced any evi dence t hat  t he speci al i zed 

f eat ur es of  t he Gat eway Pl ant  ar e unmar ket abl e i f  t he Gat eway 

Pl ant  i s sol d as a powder ed i nf ant  f or mul a pr oduct i on f aci l i t y——

i t s hi ghest  and best  use.   Ther ef or e,  we hol d t hat  Nest l é has 

not  over come t he pr esumpt i on of  cor r ect ness enj oyed by t he DOR,  

and t hat  t he cour t  of  appeal s pr oper l y deni ed Nest l é a deduct i on 

f or  f unct i onal  obsol escence.      

I V.  CONCLUSI ON 
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¶59 We concl ude t hat  Nest l é di d not  advance suf f i c i ent  

evi dence t o over come t he pr esumpt i on of  cor r ect ness af f or ded t o 

t he DOR' s assessment .   Nest l é f ai l ed t o i nt r oduce si gni f i cant  

evi dence t hat  no mar ket  exi st ed f or  t he Gat eway Pl ant ' s sal e as 

a powder ed i nf ant  f or mul a pr oduct i on f aci l i t y .   Al so,  we 

concl ude t hat  t he Tax Appeal s  Commi ssi on’ s accept ance of  t he 

DOR’ s det er mi nat i on t hat  t he Gat eway Pl ant ' s " hi ghest  and best  

use"  was as a powder ed i nf ant  f or mul a pr oduct i on f aci l i t y  i s  

suppor t ed by subst ant i al  evi dence.   We t her ef or e hol d t hat  t he 

DOR pr oper l y used t he cost  met hod and appr opr i at el y deni ed 

Nest l é a deduct i on f or  f unct i onal  obsol escence.   Accor di ngl y,  we 

af f i r m t he deci s i on of  t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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