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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s, 1 whi ch af f i r med t he 

j udgment  ent er ed on a j ur y ver di ct  by Mi l waukee Count y Ci r cui t  

Cour t ,  Ri char d J.  Sankovi t z,  Judge.   The j ur y f ound t hat  when 

const r uct i ng a sewer ,  t he Mi l waukee Met r opol i t an Sewer age 

Di st r i ct  ( t he Sewer age Di st r i ct )  unr easonabl y r emoved 

gr oundwat er  f r om t he pr oper t y of  E- L Ent er pr i ses,  I nc.  ( E- L) ,  

whi ch caused E- L' s bui l di ng t o set t l e and amount ed t o a t aki ng 

                                                 
1 E- L Ent er s. ,  I nc.  v.  Mi l waukee Met r o.  Sewer age Di st . ,  2009 

WI  App 15,  316 Wi s.  2d 280,  763 N. W. 2d 231.  
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of  E- L' s pr oper t y wi t hout  j ust  compensat i on.   The j ur y awar ded 

E- L damages i n t he amount  of  $309, 388.   

¶2 The Sewer age Di st r i ct  f i l ed a mot i on f or  j udgment  

not wi t hst andi ng t he ver di ct  on t he gr ounds t hat  t he damages  

E- L suf f er ed t o i t s pr oper t y wer e consequent i al  damages 

r esul t i ng f r om gover nment al  act i on and t her ef or e wer e not  

compensabl e under  t he t aki ngs cl ause of  t he Wi sconsi n 

Const i t ut i on.   Al t er nat i vel y,  t he Sewer age Di st r i ct  moved f or  a 

new t r i al  based on i nsuf f i c i ent  evi dence t o suppor t  t he ver di ct .   

The ci r cui t  cour t  deni ed t he Sewer age Di st r i ct ' s  mot i ons and 

awar ded E- L i t s at t or ney f ees and cost s.   The ci r cui t  cour t  t hen 

ent er ed j udgment  i n t he amount  of  $624, 375. 48 on behal f  of   

E- L and agai nst  t he Sewer age Di st r i ct .  

¶3 The Sewer age Di st r i ct  appeal ed,  and t he cour t  of  

appeal s af f i r med.   The Sewer age Di st r i ct  pet i t i oned t hi s cour t  

f or  r evi ew,  and we accept ed.   We now r ever se t he deci s i on of  t he 

cour t  of  appeal s.  

¶4 Thi s case pr esent s t he f ol l owi ng i ssues:  ( 1)  whet her  

t he Sewer age Di st r i ct ' s  conduct  const i t ut ed a t aki ng of  E- L' s 

pr oper t y wi t hout  j ust  compensat i on i n v i ol at i on of  Ar t i c l e I ,  

Sect i on 13 of  t he Wi sconsi n Const i t ut i on and t he Fi f t h Amendment  

of  t he Uni t ed St at es Const i t ut i on; 2 and ( 2)  whet her  E- L has 

                                                 
2 The i ssue of  whet her  t he Sewer age Di st r i ct ' s  conduct  

const i t ut ed a t aki ng under  t he U. S.  Const i t ut i on was not  
i nvoked,  ar gued,  or  appeal ed bel ow.   However ,  pur suant  t o our  
or der ,  t he par t i es br i ef ed t he i ssue bef or e t hi s cour t .  
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est abl i shed an i nver se condemnat i on c l ai m under  Wi s.  St at .  

§ 32. 10 ( 2007- 08) , 3 ent i t l i ng E- L t o at t or ney f ees and cost s. 4 

¶5 As a pr el i mi nar y mat t er ,  we need not  deci de t oday t he 

panopl y of  i ssues t hat  r el at e t o an al l eged t aki ng of  

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  

Wi sconsi n St at .  § 32. 10,  " Condemnat i on pr oceedi ngs 
i nst i t ut ed by pr oper t y owner , "  pr ovi des:   

I f  any pr oper t y  has been occupi ed by a per son 
possessi ng t he power  of  condemnat i on and i f  t he per son 
has not  exer ci sed t he power ,  t he owner ,  t o i nst i t ut e 
condemnat i on pr oceedi ngs,  shal l  pr esent  a ver i f i ed 
pet i t i on t o t he c i r cui t  j udge of  t he count y wher ei n 
t he l and i s s i t uat ed aski ng t hat  such pr oceedi ngs be 
commenced.   The pet i t i on shal l  descr i be t he l and,  
st at e t he per son agai nst  whi ch t he condemnat i on 
pr oceedi ngs ar e i nst i t ut ed and t he use t o whi ch i t  has 
been put  or  i s  desi gned t o have been put  by t he per son 
agai nst  whi ch t he pr oceedi ngs ar e i nst i t ut ed.   A copy 
of  t he pet i t i on shal l  be ser ved upon t he per son who 
has occupi ed pet i t i oner ' s l and,  or  i nt er est  i n l and.   
The pet i t i on shal l  be f i l ed i n t he of f i ce of  t he c l er k 
of  t he c i r cui t  cour t  and t her eupon t he mat t er  shal l  be 
deemed an act i on at  l aw and at  i ssue,  wi t h pet i t i oner  
as pl ai nt i f f  and t he occupyi ng per son as def endant .   
The cour t  shal l  make a f i ndi ng of  whet her  t he 
def endant  i s occupyi ng pr oper t y of  t he pl ai nt i f f  
wi t hout  havi ng t he r i ght  t o do so.   I f  t he cour t  
det er mi nes t hat  t he def endant  i s occupyi ng such 
pr oper t y of  t he pl ai nt i f f  wi t hout  havi ng t he r i ght  t o 
do so,  i t  shal l  t r eat  t he mat t er  i n accor dance wi t h 
t he pr ovi s i ons of  t hi s subchapt er  assumi ng t he 
pl ai nt i f f  has r ecei ved f r om t he def endant  a 
j ur i sdi ct i onal  of f er  and has f ai l ed t o accept  t he same 
and assumi ng t he pl ai nt i f f  i s  not  quest i oni ng t he 
r i ght  of  t he def endant  t o condemn t he pr oper t y so 
occupi ed.  

4 Pur suant  t o Wi s.  St at .  § 32. 28( 3) ,  " l i t i gat i on expenses 
shal l  be awar ded t o t he condemnee i f :  .  .  .  ( c)  The j udgment  i s 
f or  t he pl ai nt i f f  i n an act i on under  s.  32. 10. "  
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gr oundwat er .   I n t hi s case,  E- L i nt r oduced no pr oof  as t o t he 

val ue of  t he ext r act ed gr oundwat er . 5  I nst ead,  E- L seeks damages 

f or  t he cost  t o r epai r  i t s  bui l di ng and f or  t he l oss of  use of  

i t s  wood pi l es.   The Sewer age Di st r i ct  di d not  physi cal l y occupy 

t he pr oper t y f or  whi ch E- L seeks compensat i on,  and no 

gover nment - i mposed r est r i ct i on depr i ved E- L of  al l ,  or  

subst ant i al l y  al l ,  of  t he benef i c i al  use of  i t s  pr oper t y.   

Accor di ngl y,  what  r emai ns ar e mer e consequent i al  damages t o 

pr oper t y r esul t i ng f r om gover nment al  act i on,  whi ch ar e not  

compensabl e under  const i t ut i onal  t aki ngs l aw. 6  The damage t o  

E- L' s bui l di ng was caused by t he al l eged negl i gent  const r uct i on 

of  t he sewer ;  hence,  E- L' s c l ai m sounds i n t or t  and seeks 

damages f or  whi ch t he Sewer age Di st r i ct  i s  not  l i abl e under  t he 

doct r i ne of  gover nment al  i mmuni t y.   For  t he same r easons,  we 

f ur t her  concl ude t hat  E- L has f ai l ed t o est abl i sh an i nver se 

condemnat i on c l ai m under  Wi s.  St at .  § 32. 10.   E- L i s t her ef or e 

not  ent i t l ed t o at t or ney f ees and cost s under  Wi s.  St at .  ch.  32.   

                                                 
5 E- L sought  damages f or  t he cost  t o r epai r  i t s  bui l di ng and 

t he at t or ney f ees and cost s E- L i ncur r ed l i t i gat i ng wi t h t he 
nei ghbor  who owned t he adj acent  al l ey and r ef used E- L access t o 
make t he r epai r s.   At  t r i al ,  E- L i nt r oduced pr oof  of  t hose 
damages.   We ar e cogni zant  of  t he f act  t hat  t he j ur y was asked 
t o det er mi ne t he sum of  money t hat  woul d " j ust l y compensat e E- L 
f or  t he t aki ng of  t he gr oundwat er " ;  however ,  t her e was no pr oof  
i nt r oduced at  t r i al  as t o t he val ue of  t he ext r act ed 
gr oundwat er .   See i nf r a Par t  I I I . A. 1.  

6 We have i n t hi s  case " onl y damage,  wi t hout  appr opr i at i on 
t o t he publ i c pur pose, "  and t her ef or e,  E- L i s unabl e t o r ecover  
i t s damages on t he t heor y of  a const i t ut i onal  t aki ng f or  publ i c 
use.   See Wi s.  Power  & Li ght  Co.  v.  Col umbi a Cnt y. ,  3 Wi s.  2d 1,  
6- 7,  87 N. W. 2d 279 ( 1958) .  
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Accor di ngl y,  t hi s cour t  r ever ses t he deci s i on of  t he cour t  of  

appeal s.  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶6 I n t he 1980s,  t he Sewer age Di s t r i ct  const r uct ed t he 

Deep Tunnel  Syst em,  a 19 mi l e l ong syst em of  sewer s acr oss 

Mi l waukee Count y " t hat  hel p[ s]  r educe wat er  pol l ut i on by st or i ng 

excess wast ewat er  140 t o 330 f eet  under gr ound"  unt i l  t he 

wast ewat er  can be t r eat ed at  r ecl amat i on f aci l i t i es. 7  The Deep 

Tunnel  i ncl uded t he 1987- 88 const r uct i on of  t he Cr osst own 7 

sewer  ( t he sewer ) ,  a " near - sur f ace col l ect or  sewer "  t hat  

col l ect s sewage over f l ow and di ver t s i t  away f r om t he Menomonee 

Ri ver  and i nt o st or age i n t he Deep Tunnel .   The sewer  was 

const r uct ed f or  t he Sewer age Di st r i ct  by Bowl es Cont r act i ng 

I nc. / Tomasi ni  Const r uct i on I nc.  Joi nt  Vent ur e ( BCI / TCI ) .   

Pur suant  t o t he Sewer age Di st r i ct ' s  cont r act  wi t h BCI / TCI ,  t he 

means and met hods of  t he const r uct i on wer e l ef t  t o BCI / TCI ' s 

di scr et i on.   The cont r act  r equi r ed BCI / TCI  t o avoi d damage t o 

nei ghbor i ng bui l di ngs and t o r epai r  any damage caused by t he 

r emoval  of  wat er  f r om t he const r uct i on s i t e.   Under  t he 

cont r act ,  BCI / TCI  was r esponsi bl e f or  any r esul t i ng damage t o 

sur r oundi ng pr oper t i es.  

¶7 To const r uct  t he sewer ,  BCI / TCI  dug a t r ench,  

i nst al l ed sewer  pi pes,  and r est or ed t he sur f ace.   A por t i on of  

                                                 
7 See t he Mi l waukee Met r opol i t an Sewer age Di st r i ct  websi t e 

ht t p: / / v2. mmsd. com/ deept unnel hi st or y. aspx ( pr ovi di ng t he hi st or y 
of  t he Deep Tunnel  Syst em) ;  
ht t p: / / v2. mmsd. com/ deept unnel howi t wor ks. aspx ( expl ai ni ng how t he 
Deep Tunnel  wor ks) .  
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t he sewer  was const r uct ed i n t he Sewer age Di st r i ct ' s  easement  

under  a pr i vat e al l ey adj acent  t o t he subj ect  bui l di ng owned by 

E- L on Nor t h 12t h St r eet  i n Mi l waukee. 8  E- L' s bui l di ng was bui l t  

i n 1928 on " wood pi l es, "  l ong wooden pol es t hat  ar e capped wi t h 

concr et e and dr i ven i nt o t he gr ound t o pr ovi de suppor t  f or  t he 

bui l di ng' s f oundat i on.   To pr event  t he wood pi l es f r om r ot t i ng 

and weakeni ng,  t hey must  be suf f i c i ent l y sat ur at ed wi t h wat er .  

¶8 However ,  i n or der  f or  BCI / TCI  t o pr oper l y l ay t he 

sewer  pi pe and pour  concr et e,  t he t r ench had t o be dr y.   

Accor di ngl y,  BCI / TCI  pumped gr oundwat er  f r om t he t r ench f or  17 

days.   When t he sewer  was compl et ed i n 1988,  gr oundwat er  

measur ement s showed t hat  t he l evel  of  gr oundwat er  near   

E- L' s bui l di ng had been si gni f i cant l y r educed.   I t  t ook t wo 

year s f or  t he gr oundwat er  l evel  t o r ecover .  

¶9 I n 1998,  about  t en year s af t er  t he sewer  pr oj ect  was 

compl et ed,  E- L' s owner ,  Joseph Lof t us,  not i ced t hat  cr acks i n 

t he f oundat i on of  hi s bui l di ng appear ed t o be wor seni ng,  so he 

st ar t ed t o moni t or  t he bui l di ng' s set t l ement  r at e.   I n 2001,  an 

engi neer  exami ned t he bui l di ng' s wood pi l es and det er mi ned t hat  

t he caps of  14 wood pi l es had r ot t ed and wer e no l onger  abl e t o 

suppor t  t he bui l di ng.   Those par t i cul ar  wood pi l es wer e under  

t he sout h wal l  of  E- L' s bui l di ng,  near est  t o t he 1987- 88 sewer  

const r uct i on s i t e.   I n Sept ember  2003,  E- L not i f i ed t he Sewer age 

Di st r i ct  of  t he bui l di ng damage,  and i n Oct ober ,  E- L r epai r ed 

                                                 
8 I t  i s  undi sput ed t hat  nei t her  BCI / TCI ,  t he const r uct i on 

t r ench,  nor  t he Sewer age Di st r i ct  ever  ent er ed E- L' s pr oper t y.  
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t he bui l di ng.   To r epai r  t he bui l di ng,  t he damaged por t i ons of  

t he wood pi l es wer e sawed of f  and r epl aced wi t h concr et e.   The 

r epai r s cost  a t ot al  of  $309, 388,  whi ch i ncl udes E- L' s at t or ney 

f ees i ncur r ed i n l i t i gat i on wi t h a nei ghbor  who owned t he 

adj acent  al l ey and r ef used E- L access t o make t he bui l di ng 

r epai r s.   I t  i s  undi sput ed t hat  E- L cont i nued t o l ease t he 

bui l di ng t hr oughout  t hi s ent i r e per i od.  

¶10 On June 23,  2004,  E- L f i l ed sui t  agai nst  t he Sewer age 

Di st r i ct  and CNA I nsur ance Compani es ( CNA) ,  t he i nsur er  f or  t he 

now def unct  BCI / TCI .   E- L al l eged causes of  act i on agai nst  t he 

Sewer age Di st r i ct  f or  negl i gence,  cont i nui ng nui sance,  and 

i nver se condemnat i on and al l eged causes of  act i on agai nst  CNA 

f or  negl i gence and cont i nui ng nui sance. 9  The ci r cui t  cour t  

di smi ssed E- L' s negl i gence and nui sance cl ai ms agai nst  t he 

Sewer age Di st r i ct  on t he basi s of  gover nment al  i mmuni t y under  

Wi s.  St at .  § 893. 80( 4) . 10  Accor di ngl y,  onl y E- L' s i nver se 

condemnat i on c l ai m r emai ned. 11 

                                                 
9 Bef or e t r i al ,  CNA set t l ed E- L' s negl i gence and nui sance 

cl ai ms i n a conf i dent i al  agr eement .  

10 Wi sconsi n St at .  § 893. 80( 4)  pr ovi des:   

No sui t  may be br ought  agai nst  any vol unt eer  f i r e 
company or gani zed under  ch.  213,  pol i t i cal  
cor por at i on,  gover nment al  subdi v i s i on or  any agency 
t her eof  f or  t he i nt ent i onal  t or t s of  i t s  of f i cer s,  
of f i c i al s,  agent s or  empl oyees nor  may any sui t  be 
br ought  agai nst  such cor por at i on,  subdi v i s i on or  
agency or  vol unt eer  f i r e company or  agai nst  i t s  
of f i cer s,  of f i c i al s,  agent s or  empl oyees f or  act s done 
i n t he exer ci se of  l egi s l at i ve,  quasi - l egi s l at i ve,  
j udi c i al  or  quasi - j udi c i al  f unct i ons.  
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¶11 As t o t he i nver se condemnat i on c l ai m,  E- L' s compl ai nt  

al l eged t hat  t he Sewer age Di st r i ct ' s  oper at i on and mai nt enance 

of  t he Deep Tunnel  Syst em and t he pi pes const r uct ed as a par t  of  

t he sewer  " physi cal l y t ook por t i ons of  t he wood pi l es whi ch 

r ender ed t hem unusabl e and damaged t he E- L Bui l di ng. "    

E- L al l eged t hat  t he Sewer age Di st r i ct ' s  act s const i t ut ed a 

t aki ng:  

[ The Sewer age Di st r i ct ' s ]  conduct  const i t ut es a 
t aki ng of  E- L Ent er pr i ses'  pr oper t y f or  publ i c  use.   
Speci f i cal l y,  [ t he Sewer age Di st r i ct ' s ]  conduct  
const i t ut es a physi cal  i nvasi on t hat  depr i ved and 
cont i nues t o depr i ve E- L Ent er pr i ses of  al l  benef i c i al  
use of  t he wood pi l es i n v i ol at i on [ of ]  t he Fi f t h 
Amendment  of  t he Uni t ed St at es Const i t ut i on and 
Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on.   

.  .  .  .  

[ The Sewer age Di st r i ct ]  t ook E- L Ent er pr i ses'  
pr oper t y wi t hout  payi ng E- L Ent er pr i ses i t s j ust  
compensat i on.  

                                                                                                                                                             
E- L di d not  appeal  t he c i r cui t  cour t ' s  di smi ssal  of  i t s  

negl i gence and nui sance cl ai ms agai nst  t he Sewer age Di st r i ct ;  
accor di ngl y,  t hat  i ssue i s not  bef or e t hi s cour t .  

11 Wi t hi n i t s cause of  act i on f or  " i nver se condemnat i on, "   
E- L al l eged bot h a const i t ut i onal  t aki ngs cl ai m and an i nver se 
condemnat i on c l ai m under  Wi s.  St at .  § 32. 10,  al t hough § 32. 10 
was not  expr essl y r ef er enced.  
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I n addi t i on t o damages,  E- L' s compl ai nt  demanded at t or ney f ees 

and cost s r el at i ng t o E- L' s c l ai m f or  i nver se condemnat i on. 12 

¶12 E- L' s t aki ngs cl ai m under  Ar t i c l e I ,  Sect i on 13 of  t he 

Wi sconsi n Const i t ut i on pr oceeded t o a j ur y t r i al .   The speci al  

ver di ct  f or m asked t he j ur y whet her  t he Sewer age Di st r i ct ' s  

r emoval  of  gr oundwat er  f r om E- L' s pr oper t y was a t aki ng.   To 

assi st  t he j ur y i n answer i ng t hat  quest i on,  t he c i r cui t  cour t  

i nst r uct ed t he j ur y t hat  t he l aw bar s t he gover nment  f r om t aki ng 

pr oper t y f or  publ i c use wi t hout  compensat i ng t he owner  and t hat  

" [ g] r oundwat er  i s consi der ed pr oper t y of  t he per son who owns t he 

l and under  whi ch i t  f l ows. " 13  I f  t he j ur y f ound t hat  t he 

                                                 
12 I n i t s or der  on Jul y 19,  2007,  bef or e t r i al ,  t he c i r cui t  

cour t  deni ed E- L' s r equest  f or  at t or ney f ees and cost s on t he 
gr ounds t hat  E- L di d not  have a c l ai m f or  i nver se condemnat i on 
under  Wi s.  St at .  § 32. 10.   Af t er  t he t r i al ,  t he c i r cui t  cour t  
r econsi der ed i t s ear l i er  or der  and deci ded t hat  E- L was ent i t l ed 
t o at t or ney f ees and cost s under  ch.  32.   Accor di ngl y,  E- L' s 
ent i t l ement  t o at t or ney f ees and cost s i s an i ssue bef or e t hi s 
cour t  on appeal .  

13 The Sewer age Di st r i ct  obj ect ed t o t he c i r cui t  cour t ' s  
i nst r uct i on t hat  " [ g] r oundwat er  i s consi der ed pr oper t y of  t he 
per son who owns t he l and under  whi ch i t  f l ows" :  

[ The Cour t ] :  .  .  .  [ The Sewer age Di st r i ct ]  del et ed t he 
sent ence or  pr opose t o del et e t he sent ence,  
" Gr oundwat er  i s consi der ed pr oper t y of  t he per son who 
owns t he l and under  whi ch i t  f l ows. "    

That  st at ement  i s t r ue.   I t ' s  not  t hei r  excl usi ve 
pr oper t y.   They don' t  have t he r i ght  t o excl ude ot her s 
f r om usi ng i t ,  but  t hey do have t he r i ght  t o use i t ,  
and Mi chel s [ St at e v.  Mi chel s Pi pel i ne Const r . ,  I nc. ,  
63 Wi s.  2d 278,  217 N. W. 2d 339 ( 1974) ]  r ecogni zes t hat  
t hey have a pr oper t y i nt er est  i n i t .  

So as a mat t er  of  f act ,  i t  i s  E- L' s pr oper t y,  not  
i t s  pr oper t y al one,  but  i t  i s  E- L' s pr oper t y.   
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Sewer age Di st r i ct ' s  r emoval  of  gr oundwat er  f r om E- L' s pr oper t y 

was a t aki ng,  t he j ur y was r equi r ed t o answer  whet her  t he 

r emoval  of  gr oundwat er  f r om E- L' s pr oper t y caused E- L' s bui l di ng 

t o set t l e.   I f  t he j ur y answer ed t hat  quest i on i n t he 

af f i r mat i ve,  t he j ur y had t o det er mi ne t he sum of  money t hat  

woul d " j ust l y compensat e E- L f or  t he t aki ng of  t he gr oundwat er  

beneat h t he sout h end of  [ E- L' s]  bui l di ng. "  

                                                                                                                                                             
Ot her wi se i f  E- L doesn' t  have any pr oper t y i nt er est  i n 
her e,  game over .   Thi s case ends.   I f  i t  has no 
pr oper t y i nt er est  i n i t ,  t hey cannot  make a c l ai m f or  
j ust  compensat i on.  

[ At t or ney James H.  Pet er sen,  counsel  f or  t he Sewer age 
Di st r i ct ] :  Your  Honor ,  I  guess t hat ' s pr eci sel y t he 
poi nt  t he Di st r i ct  i s  get t i ng at .   Gr oundwat er  i s a 
common good.   I f  you have pr oper t y,  you have a r i ght  
t o use t he gr oundwat er  t hat  passes under neat h your  
l and,  and even some of  t he gr oundwat er  t hat ' s under  
your  nei ghbor ' s l and,  by v i r t ue of  your  pr oper t y 
owner shi p.    

But  i t  doesn' t  mean t hat  t hat  gr oundwat er  i s 
your s t o t he excl usi on of  ot her s.  

[ The Cour t ] :  I ' m not  sayi ng t hat  ei t her ,  and my 
i nst r uct i ons don' t  say t hat  ei t her .  

[ At t y.  Pet er sen] :  These i nst r uct i ons al l ow t hat .   They 
al l ow t hat  t o be ar gued.  

[ The Cour t ] :  Fi r st  of  al l ,  i t  doesn' t  mat t er  whet her  
t hey al l ow t hat  or  not .   The j ur y i s not  bei ng asked 
t o f i nd t hat  t hi s was E- L' s pr oper t y excl usi vel y.  

I n f act ,  t he j ur y i s bei ng i nst r uct ed t o t he 
opposi t e,  t hat  bot h t he Di st r i ct  and E- L and anybody 
el se i n t hat  nei ghbor hood had t he r i ght  t o use t hat  
pr oper t y as l ong as t hey used i t  r easonabl y.  
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¶13 The j ur y f ound t hat  t he Sewer age Di st r i ct ' s  r emoval  of  

gr oundwat er  f r om E- L' s pr oper t y was unr easonabl e,  const i t ut ed a 

t aki ng,  and caused E- L' s bui l di ng t o set t l e.   The j ur y awar ded 

E- L $309, 388 " f or  t he t aki ng of  gr oundwat er "  beneat h i t s  

bui l di ng——an amount  equal  t o t he cost  t o r epai r  E- L' s bui l di ng 

and t he at t or ney f ees E- L i ncur r ed l i t i gat i ng wi t h t he nei ghbor  

who owned t he adj acent  al l ey and r ef used E- L access t o make t he 

r epai r s.  

¶14 I n i t s November  7,  2007 or der ,  t he c i r cui t  cour t  

deni ed t he Sewer age Di st r i ct ' s  mot i on f or  j udgment  

not wi t hst andi ng t he ver di ct  or ,  i n t he al t er nat i ve,  a new t r i al  

and gr ant ed E- L' s r equest  f or  at t or ney f ees and cost s under  Wi s.  

St at .  ch.  32. 14   

¶15 The Sewer age Di st r i ct  appeal ed,  and t he cour t  of  

appeal s af f i r med,  concl udi ng t hat  t he j ur y ver di ct  suppor t ed  

E- L' s i nver se condemnat i on c l ai m under  Ar t i c l e I ,  Sect i on 13 of  

t he Wi sconsi n Const i t ut i on and Wi s.  St at .  ch.  32.   E- L Ent er s. ,  

I nc.  v.  Mi l waukee Met r o.  Sewer age Di st . ,  2009 WI  App 15,  ¶11,  

316 Wi s.  2d 280,  763 N. W. 2d 231.   The cour t  of  appeal s appl i ed 

Wi sconsi n Power  & Li ght  Co.  v.  Col umbi a Cnt y. ,  3 Wi s.  2d 1,  87 

N. W. 2d 279 ( 1958) ,  and r easoned t hat  al t hough mer e consequent i al  

damage t o pr oper t y r esul t i ng f r om gover nment  act i on i s not  a 

t aki ng,  E- L Ent er s. ,  316 Wi s.  2d 280,  ¶9,  " t he Sewer age Di st r i ct  

had ' r eason t o ant i c i pat e t hat  damage woul d r esul t  f r om i t s 

act s, ' "  i d. ,  ¶10 ( quot i ng Wi s.  Power  & Li ght ,  3 Wi s.  2d at  7) .   

                                                 
14 See supr a not e 12.  



No.  2008AP921   

 

12 
 

Accor di ngl y,  t he cour t  of  appeal s concl uded t hat  " t hi s case i s 

on t he ' t aki ng'  s i de of  t he l i ne r ecogni zed by Wi sconsi n Power  & 

Li ght . "   E- L Ent er s. ,  316 Wi s.  2d 280,  ¶10.    

¶16 Accor di ng t o t he cour t  of  appeal s,  t hi s case i s " most  

anal ogous"  t o t hi s cour t ' s  dec i s i on i n Damkoehl er  v.  Ci t y of  

Mi l waukee,  124 Wi s.  144,  101 N. W.  706 ( 1904) ,  l at er  c l ar i f i ed i n 

Dahl man v.  Ci t y of  Mi l waukee,  131 Wi s.  427,  439- 40,  111 N. W.  675 

( 1907) ,  i n whi ch we hel d t hat  t he r emoval  of  a bui l di ng' s 

l at er al  suppor t  by st r eet  gr adi ng const i t ut ed a compensabl e 

t aki ng as opposed t o consequent i al  damages f or  whi ch t her e was 

no r emedy.   E- L Ent er s. ,  316 Wi s.  2d 280,  ¶9.   The cour t  of  

appeal s " [ saw]  no l ogi cal  basi s t o di st i ngui sh bet ween t he 

r emoval  of  soi l  pr ovi di ng l at er al  suppor t  and t he di ver si on of  

gr oundwat er  per f or mi ng essent i al l y  t he same f unct i on. "   I d. ,  

¶11.   Because " Wi sconsi n l aw al r eady r ecogni zes t hat  a pr oper t y 

owner ' s i nt er est  i n t he i nt egr i t y of  wat er  may gi ve r i se t o a 

pr ot ect abl e r i ght , "  i d.  ( c i t i ng St at e v.  Mi chel s Pi pel i ne 

Const r . ,  I nc. ,  63 Wi s.  2d 278,  217 N. W. 2d 339 ( 1974) ;  Pr i ce v.  

Mar i net t e & Menomi nee Paper  Co. ,  197 Wi s.  25,  221 N. W.  381 

( 1928) ) ,  t he cour t  of  appeal s concl uded t hat  t he Sewer age 

Di st r i ct ' s  di ver si on of  gr oundwat er  f r om E- L' s pr oper t y 

const i t ut ed a t aki ng.   E- L Ent er s. ,  316 Wi s.  2d 280,  ¶11.  

¶17 I n concl udi ng t hat  t he Sewer age Di st r i ct ' s  conduct  

const i t ut ed an " occupat i on"  under  Wi s.  St at .  § 32. 10,  i d. ,  ¶7,  

t he cour t  of  appeal s expl ai ned t hat  " [ t ] he l aw i n Wi sconsi n i s 

set t l ed t hat  an ent i t y wi t h t he power  of  condemnat i on may 

' occupy'  l and wi t hout  physi cal  ent r ance ont o t hat  l and, "  i d. ,  
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¶8.   I n par t i cul ar ,  t he cour t  of  appeal s c i t ed Wi kel  v.  

Depar t ment  of  Tr anspor t at i on,  2001 WI  App 214,  247 Wi s.  2d 626,  

635 N. W. 2d 213,  f or  t he pr oposi t i on t hat  " t her e may be a t aki ng 

when t he ent i t y wi t h t he power  of  condemnat i on does somet hi ng 

out si de of  t he af f ect ed pr oper t y t hat  adver sel y i mpact s t he 

owner ' s use of  t hat  pr oper t y. "   E- L Ent er s. ,  316 Wi s.  2d 280,  

¶8.  

¶18 Fi nal l y,  t he cour t  of  appeal s concl uded t hat  t he 

c i r cui t  cour t  di d not  er r  i n awar di ng at t or ney f ees and cost s t o 

E- L because E- L pr evai l ed on i t s i nver se condemnat i on c l ai m 

under  Wi s.  St at .  § 32. 10.   I d. ,  ¶21.  

¶19 We now r ever se t he deci s i on of  t he cour t  of  appeal s.  

I I .  STANDARD OF REVI EW 

¶20 Whet her  gover nment  conduct  const i t ut es a t aki ng of  

pr i vat e pr oper t y wi t hout  j ust  compensat i on i s a quest i on of  l aw 

t hat  t hi s cour t  r evi ews de novo.   R. W.  Docks & Sl i ps v.  St at e,  

2001 WI  73,  ¶13,  244 Wi s.  2d 497,  628 N. W. 2d 781;  Howel l  Pl aza,  

I nc.  v.  St at e Hi ghway Comm' n,  92 Wi s.  2d 74,  80,  284 N. W. 2d 887 

( 1979)  ( her ei naf t er  Howel l  Pl aza I I ) .   I n addi t i on,  whet her  an 

i nver se condemnat i on c l ai m has been est abl i shed under  Wi s.  St at .  

§ 32. 10 i nvol ves t he i nt er pr et at i on and appl i cat i on of  a 

st at ut e,  whi ch pr esent s a quest i on of  l aw t hat  we r evi ew de novo 

whi l e benef i t i ng f r om t he l ower  cour t s '  anal yses.    

C.  Coakl ey Rel ocat i on Sys.  v.  Ci t y of  Mi l waukee,  2008 WI  68,  

¶14,  310 Wi s.  2d 456,  750 N. W. 2d 900;  see al so Koskey v.  Town of  

Ber gen,  2000 WI  App 140,  ¶4,  237 Wi s.  2d 284,  614 N. W. 2d 845.  

I I I .  ANALYSI S 
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A.  Taki ngs Cl ai m 

¶21 Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on 

pr ovi des:  " The pr oper t y of  no per son shal l  be t aken f or  publ i c 

use wi t hout  j ust  compensat i on t her ef or . "   Li kewi se,  t he Taki ngs 

Cl ause of  t he Fi f t h Amendment  of  t he U. S.  Const i t ut i on,  made 

appl i cabl e t o t he St at es t hr ough t he Four t eent h Amendment ,  

pr ovi des t hat  pr i vat e pr oper t y shal l  not  " be t aken f or  publ i c 

use,  wi t hout  j ust  compensat i on. "   Li ngl e v.  Chevr on U. S. A.  I nc. ,  

544 U. S.  528,  536 ( 2005)  ( c i t i ng Chi cago,  Bur l i ngt on & Qui ncy R.  

Co.  v.  Ci t y of  Chi cago,  166 U. S.  226 ( 1897) ) .   I n or der  t o 

t r i gger  t he " j ust  compensat i on"  c l ause under  ei t her  t he 

Wi sconsi n Const i t ut i on or  t he U. S.  Const i t ut i on,  t her e must  be a 

" t aki ng"  of  pr i vat e pr oper t y f or  publ i c use.   Zi nn v.  St at e,  112 

Wi s.  2d 417,  424,  334 N. W. 2d 67 ( 1983) ;  Howel l  Pl aza I I ,  92 

Wi s.  2d at  80.  

¶22 Under  t he Wi sconsi n Const i t ut i on,  t wo t ypes of  

gover nment al  conduct  can const i t ut e a t aki ng:  ( 1)  " an act ual  

physi cal  occupat i on"  of  pr i vat e pr oper t y or  ( 2)  a r est r i ct i on 

t hat  depr i ves an owner  " of  al l ,  or  subst ant i al l y  al l ,  of  t he 

benef i c i al  use of  hi s pr oper t y. "   Howel l  Pl aza,  I nc.  v.  St at e 

Hi ghway Comm' n,  66 Wi s.  2d 720,  726,  226 N. W. 2d 185 ( 1975)  

( her ei naf t er  Howel l  Pl aza I ) .   Si mi l ar l y,  under  t he U. S.  

Const i t ut i on,  gover nment al  conduct  gi ves r i se t o a t aki ngs cl ai m 

when t her e i s ei t her  ( 1)  " di r ect  gover nment  appr opr i at i on or  

physi cal  i nvasi on of  pr i vat e pr oper t y"  or  ( 2)  gover nment  

r egul at i on of  pr i vat e pr oper t y t hat  i s  " so oner ous t hat  i t s 

ef f ect  i s  t ant amount  t o a di r ect  appr opr i at i on. "   Li ngl e,  544 
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U. S.  at  537.   The l at t er  cat egor y,  deemed a " r egul at or y t aki ng, "  

i s  per  se compensabl e under  t he Fi f t h Amendment  i f  t he 

r egul at i on " r equi r es an owner  t o suf f er  a per manent  physi cal  

i nvasi on of  her  pr oper t y"  or  " compl et el y depr i ves an owner  of  

' al l  economi cal l y benef i c i al  us[ e] '  of  her  pr oper t y. "   I d.  at  

538 ( quot i ng Lucas v.  S. C.  Coast al  Counci l ,  505 U. S.  1003,  1019 

( 1992) ) .   

¶23 I n t hi s case,  E- L does not  c l ai m t hat  t he Sewer age 

Di st r i ct ' s  conduct  const i t ut ed a r egul at or y t aki ng.   Rat her ,  E- L 

c l ai ms t hat  t he Sewer age Di st r i ct  " physi cal l y t ook"  E- L' s 

pr oper t y. 15  E- L' s br i ef  asser t s t hat  t he Sewer age Di st r i ct  

                                                 
15 I n i t s br i ef ,  E- L " asser t s t hat  t he [ Sewer age]  Di st r i ct ' s  

t aki ng was a physi cal ,  not  r egul at or y,  t aki ng. "   Al t hough E- L 
asser t s t hat  i t  i s  not  c l ai mi ng a r egul at or y t aki ng,  E- L' s br i ef  
cont r adi ct s t hat  by l i keni ng t he Sewer age Di st r i ct ' s  conduct  t o 
gover nment  r egul at or y act i on anal yzed i n Lor et t o v.  Tel epr ompt er  
Manhat t an CATV Cor p. ,  458 U. S.  419 ( 1982) .    
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" physi cal l y t ook E- L' s gr oundwat er  and depr i ved E- L of  t he use 

of  t hat  gr oundwat er ,  r esul t i ng i n t he di mi ni shed val ue of  E- L' s 

pr oper t y. "   E- L ar gues t hat  by pumpi ng gr oundwat er  f r om t he 

t r ench,  t her eby ext r act i ng t he gr oundwat er  f r om beneat h E- L' s 

adj acent  bui l di ng,  t he Sewer age Di st r i ct  physi cal l y occupi ed or  

di r ect l y appr opr i at ed E- L' s gr oundwat er  f or  t he const r uct i on of  

t he sewer .   The r emoval  of  t he gr oundwat er  damaged t he 

bui l di ng' s wood pi l es,  causi ng t he bui l di ng t o set t l e and 

r educi ng t he val ue of  E- L' s pr oper t y.   Because t he gr oundwat er  

was appr opr i at ed i n connect i on wi t h t he i nst al l at i on of  t he 

sewer ,  whi ch was cr eat ed f or  t he publ i c ' s use and benef i t ,  E- L 

                                                                                                                                                             
Lor et t o i s an exampl e of  one of  t wo cat egor i es of  

r egul at or y act i on t hat  i s deemed a per  se t aki ng under  t he Fi f t h 
Amendment .   See Li ngl e v.  Chevr on U. S. A.  I nc. ,  544 U. S.  528,  538 
( 2005)  ( c i t i ng Lor et t o as an exampl e of  a r egul at or y t aki ng) ;  
Lucas v.  S. C.  Coast al  Counci l ,  505 U. S.  1003,  1015 ( 1992)  
( same) .   I n Lor et t o,  t he Uni t ed St at es Supr eme Cour t  hel d t hat  a 
New Yor k l aw r equi r i ng l andl or ds t o per mi t  cabl e compani es t o 
i nst al l  cabl e f aci l i t i es i n apar t ment  bui l di ngs amount ed t o a 
per manent  physi cal  i nvasi on of  pr i vat e pr oper t y and t hus 
r equi r ed compensat i on as a mat t er  of  l aw.   458 U. S.  419.   A 
per manent  physi cal  i nvasi on of  pr i vat e pr oper t y,  l i ke t he 
i nst al l at i on of  cabl e f aci l i t i es occupyi ng por t i ons of  a 
pr oper t y owner ' s r oof ,  i s  di f f er ent  t han t he " c l assi c t aki ng i n 
whi ch gover nment  di r ect l y appr opr i at es pr i vat e pr oper t y or  oust s  
t he owner  f r om hi s domai n. "   Li ngl e,  544 U. S.  at  539.   The 
f or mer  i s a per  se t aki ng t hat  r equi r es j ust  compensat i on,  i d.  
at  538,  " wi t hout  r egar d t o t he publ i c i nt er est s t hat  i t  may 
ser ve, "  Lor et t o,  458 U. S.  at  426;  see al so Lucas,  505 U. S.  at  
1015 ( st at i ng t hat  per manent  physi cal  i nvasi ons r equi r e 
compensat i on " no mat t er  how wei ght y t he publ i c pur pose behi nd 
i t " ) .   

At  or al  ar gument ,  E- L r ei t er at ed t hat  i t s c l ai m i s based on 
t he cl assi c,  not  r egul at or y,  cat egor y of  t aki ng:  t he Sewer age 
Di st r i ct ' s  act ual  occupat i on or  di r ect  appr opr i at i on of  E- L' s 
pr oper t y.  
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c l ai ms t hat  i t  i s  ent i t l ed t o j ust  compensat i on under  bot h t he 

Wi sconsi n Const i t ut i on and t he U. S.  Const i t ut i on.  

¶24 E- L' s t aki ngs cl ai m must  f ai l .   E- L' s c l ai m mor phed 

f r om a compl ai nt  t hat  t he Sewer age Di st r i ct  " physi cal l y t ook 

por t i ons of  t he wood pi l es whi ch r ender ed t hem unusabl e and 

damaged t he E- L Bui l di ng"  i nt o a speci al  ver di ct  f or m t hat  asked 

t he j ur y t o det er mi ne t he sum of  money t hat  woul d " j ust l y 

compensat e E- L f or  t he t aki ng of  [ t he]  gr oundwat er . "   The 

gr oundwat er  was i ndeed t hat  whi ch was ext r act ed by t he Sewer age 

Di st r i ct ,  but  E- L i nt r oduced no pr oof  as t o t he val ue of  t he 

ext r act ed gr oundwat er .   Ther ef or e,  whet her  E- L owns t he 

ext r act ed gr oundwat er  i s i napposi t e i n t hi s case. 16  E- L i nst ead 

seeks damages f or  t he cost  t o r epai r  i t s  bui l di ng and f or  t he 

l oss of  use of  i t s  wood pi l es.   However ,  t he Sewer age Di st r i ct  

di d not  physi cal l y occupy t he pr oper t y f or  whi ch E- L seeks 

compensat i on,  and no gover nment - i mposed r est r i ct i on depr i ved E- L 

of  al l ,  or  subst ant i al l y  al l ,  of  t he benef i c i al  use of  i t s  

pr oper t y.   What  r emai ns ar e mer e consequent i al  damages t o 

pr oper t y r esul t i ng f r om gover nment al  act i on,  whi ch ar e not  

compensabl e under  Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n 

Const i t ut i on or  t he Taki ngs Cl ause of  t he Fi f t h Amendment .  

                                                 
16 Whi l e we r ecogni ze t he si gni f i cance of  t hi s i ssue,  i t  i s  

our  posi t i on t hat  i t s r esol ut i on i s bet t er  r eser ved f or  a f ut ur e 
case.  
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1.  Whet her  E- L owns t he ext r act ed gr oundwat er   
i s  i napposi t e i n t hi s case.  

¶25 To det er mi ne whet her  a t aki ng occur r ed,  E- L ar gues 

t hat  " t he f i r st  quest i on t hat  must  be addr essed i s whet her  

pr oper t y owner s have a pr oper t y r i ght  i n gr oundwat er . "   As E- L 

cor r ect l y poi nt s out ,  t her e can be no t aki ngs cl ai m i f  t hat  

whi ch t he Sewer age Di st r i ct  al l egedl y t ook i s not  E- L' s 

pr oper t y.   However ,  E- L i nt r oduced no pr oof  as t o t he val ue of  

t he ext r act ed gr oundwat er .   I nst ead,  E- L seeks damages t hat  f l ow 

f r om t he al l egat i on t hat  when t he Sewer age Di st r i ct  pumped 

gr oundwat er  f r om t he t r ench,  t he gr oundwat er  l evel  beneat h E- L' s  

bui l di ng was l ower ed,  causi ng t he wood pi l es t o dr y out  and t he 

bui l di ng t o set t l e.   E- L' s openi ng and cl osi ng ar gument s at  

t r i al  make cl ear  t hat  i nst ead of  seeki ng damages f or  t he val ue 

of  t he ext r act ed gr oundwat er ,  E- L seeks damages f or  t he cost  t o 

r epai r  t he wood pi l es and E- L' s bui l di ng.  

¶26 I n i t s openi ng ar gument ,  E- L c l ai med t hat  t he Sewer age 

Di st r i ct  t ook E- L' s gr oundwat er  but  consi st ent l y  spoke of  damage 

t o E- L' s wood pi l es and bui l di ng:  

[ The Sewer age Di st r i ct ]  knew t hat  i t s par t i al  
t aki ng of  t he pr oper t y,  t aki ng of  gr oundwat er  woul d 
r esul t  i n a l ower  val ue of  E- L' s bui l di ng.   You t ake 
t he gr oundwat er ,  t he pi l es r ot ,  your  bui l di ng s i nks,  
your  bui l di ng i s not  wor t h what  i t  was.   

.  .  .  .  

As a r esul t  of  [ t he Sewer age Di st r i ct ]  t aki ng 
gr oundwat er ,  E- L' s pr oper t y l ost  val ue,  t he ent i r e 
pr oper t y.   We bel i eve t he val ue of  t he bui l di ng l ost  
t he val ue equal  t o t he amount  of  t he r epai r s t hat  had 
t o be done.  
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I f  I ' m goi ng t o sel l  a house and you t hi nk i t ' s  
wor t h $400, 000,  and I  know t he r oof  needs t o be 
r epai r ed f or  $30, 000,  somebody buyi ng t hat  i s  goi ng t o 
say,  no,  i t ' s  not  $400, 000,  i t ' s  wor t h 370.  

They' r e goi ng t o t ake out  t he val ue.   And t hat ' s  
what  E- L cont ends i s t he amount  t aken.   The l oss i n 
t he val ue of  t hei r  pr oper t y.   And t he amount  t hat  
we' r e seeki ng on t hat  i s j ust  t he amount  E- L pai d out  
of  pocket .   

.  .  .  .  

Ever yt hi ng we show you at  t r i al  i s  f or  you t o see 
why E- L shoul d be compensat ed f or  t he t aki ng of  t he 
gr oundwat er  by [ t he Sewer age Di st r i ct ] .   And how much 
money wi l l  equal  t he val ue of  t he gr oundwat er  t aken by 
[ t he Sewer age Di st r i ct ]  and t he har m caused t o E- L 
f r om t he damage t o i t s pi l es.  

¶27 Si mi l ar l y,  i n i t s c l osi ng ar gument ,  E- L r ei t er at ed t o 

t he j ur y t hat  E- L was seeki ng damages f or  t he cost  t o r epai r  i t s  

bui l di ng:  

The next  quest i on [ on t he speci al  ver di ct  f or m]  
asks what  amount  shoul d E- L be pai d f or  i t s j ust  
compensat i on.   And her e' s wher e we' r e goi ng on t hi s.   

.  .  .  .  

.  .  .  The r educt i on i n t he f ai r  mar ket  val ue was what  
wer e t he r epai r s t hat  had t o be done on t hi s pl ace.  

And t he r epai r s t hat  had t o be done ar e 
summar i zed i n Exhi bi t  5117 f or  you.   Ther e' s mul t i pl e 

                                                 
17 E- L' s r epeat ed r ef er ence t o Exhi bi t  51 as a summar y of  

i t s  damages makes i t  r eadi l y appar ent  t hat  E- L seeks damages f or  
t he cost  t o r epai r  i t s  bui l di ng,  as opposed t o t he val ue of  t he 
ext r act ed gr oundwat er .   Exhi bi t  51,  a f i ve- page document  t i t l ed 
" Cost s t o Repai r  t he Val l ey Busi ness Cent er  [ or  E- L' s 
bui l di ng] , "  i s  a compr ehensi ve l i s t  of  t he r epai r s made t o E- L' s 
bui l di ng and t he cost s t her eof .   The document  has a " Det ai l "  
l i s t  of  t he r epai r s made,  whi ch i ncl udes " Wi ndow wor k, "  
" Foundat i on,  I nt er i or  .  .  .  , "  " I nst al l ed baseboar d,  et c. , "  
" El ect r i cal  wor k f or  wal l , "  " Wal l  r epai r s, "  " Demo pi pi ng,  et c. , "  
and l i ke r epai r s.  
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exhi bi t s t hat  have al l  t he i nvoi ces,  but  i f  you l ook 
at  Exhi bi t  51,  you' r e goi ng t o f i nd a summar y.   

.  .  .  .  

.  .  .  The number  we' r e aski ng f or  when you add up al l  
t he number  [ s i c]  f or  t he 2003 wor k,  t he 2004 wor k,  and 
t he at t or ney f ees,  we had t o f i ght ,  you know,  we had 
an easement  t hat  was a ver y st andar d easement . 18 

We had an [ s i c]  t o get  per mi ssi on t o go 
under neat h and di g under  t hat  bui l di ng.  .  .  .   

.  .  .  .  

So,  l adi es and gent l emen,  when you add t o t he 
2, 300 f r om Dahl man,  t he 2003 expenses,  t he 2004,  and 
l egal  f ees,  t he number  I  come t o i s 309, 388,  and 
t hat ' s what  I ' m goi ng t o ask t hat  you f i nd as 
compensat i on f or  t he amount  of  t he t aki ng.  

¶28 I t  i s  c l ear  f r om E- L' s openi ng and cl osi ng ar gument s 

t hat  i nst ead of  seeki ng damages f or  t he val ue of  t he ext r act ed 

gr oundwat er ,  E- L seeks damages f or  t he cost  t o r epai r  t he wood 

pi l es and E- L' s bui l di ng.    

¶29 Because E- L i nt r oduced no pr oof  as t o t he val ue of  t he 

ext r act ed gr oundwat er ,  t he cour t  of  appeal s '  r el i ance on Dahl man 

                                                 
18 The ci r cui t  cour t  i nst r uct ed t he j ur y t hat  i t  was 

per mi t t ed t o awar d E- L,  as par t  of  i t s  j ust  compensat i on,  t he 
at t or ney f ees t hat  E- L i ncur r ed i n l i t i gat i on wi t h t he nei ghbor  
who owned t he adj acent  al l ey and r ef used E- L access t o make t he 
bui l di ng r epai r s.   We concl ude t hat  t he c i r cui t  cour t ' s  
i nst r uct i on was i mpr oper .   As t he c i r cui t  cour t  and t he cour t  of  
appeal s cor r ect l y not ed,  under  negl i gence l aw,  when t he 
def endant ' s wr ongf ul  act s caused t he pl ai nt i f f  t o expend l egal  
f ees wi t h anot her  par t y,  t he expendi t ur e i s r ecover abl e agai nst  
t he def endant .   See Wei nhagen v.  Hayes,  179 Wi s.  62,  65,  190 
N. W.  1002 ( 1922) .   However ,  i n t hi s case,  t he Sewer age Di st r i ct  
i s  not  l i abl e i n negl i gence.  
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i s mi spl aced. 19  I t  i s  t r ue,  as not ed by t he cour t  of  appeal s,   

E- L Ent er s. ,  316 Wi s.  2d 280,  ¶9,  t hat  i n Dahl man,  t hi s cour t  

hel d t hat  t he r emoval  of  a bui l di ng' s l at er al  suppor t  by st r eet  

gr adi ng const i t ut ed a compensabl e t aki ng.   131 Wi s.  at  436- 40.   

Ther e i s a s i gni f i cant  di st i nct i on,  however ,  bet ween Dahl man and 

t hi s case.   I n Dahl man,  we concl uded t hat  even t hough t he 

                                                 
19 E- L al so r el i es on Dahl man v.  Ci t y of  Mi l waukee,  131 

Wi s.  427,  111 N. W.  675 ( 1907) ,  but  not  f or  t he same pr oposi t i on 
as t he cour t  of  appeal s di d.   E- L r el i es on Dahl man as Wi sconsi n 
Supr eme Cour t  pr ecedent  t hat  " al l ows t he r ecover y of  pr oper t y 
l osses accompanyi ng a t aki ng of  pr i vat e pr oper t y wher e t her e ar e 
f or eseeabl e but  uni nt ended consequences. "   To t hat  end,  E- L al so 
r el i es on Pr i ce v.  Mar i net t e & Menomi nee Paper  Co. ,  197 Wi s.  25,  
221 N. W.  381 ( 1928) .   Si mi l ar l y,  i n i t s or der  denyi ng t he 
Sewer age Di st r i ct ' s  mot i on f or  j udgment  not wi t hst andi ng t he 
ver di ct ,  t he c i r cui t  cour t  c i t ed Dahl man and Pr i ce,  st at i ng t hat  
" at  l east  t wi ce t he supr eme cour t  has f ound a t aki ng i n 
c i r cumst ances i n whi ch t he pl ai nt i f f ' s  pr oper t y l osses al t hough 
f or eseeabl e wer e nonet hel ess uni nt ended. "  

We r ej ect  E- L' s  and t he ci r cui t  cour t ' s  char act er i zat i on of  
Dahl man and Pr i ce.   I n Dahl man,  t hi s cour t  concl uded t hat  
because a pr oper t y owner ,  as agai nst  t he c i t y,  i s  ent i t l ed t o 
t he l at er al  suppor t  of  t he soi l  under l y i ng t he owner ' s pr oper t y,  
t her e was a t aki ng of  t he soi l  when t he ci t y r emoved t he l at er al  
suppor t  i n t he cour se of  st r eet  gr adi ng.   131 Wi s.  at  439- 40.   
Our  concl usi on t hat  t he c i t y ' s act i ons const i t ut ed a t aki ng 
hi nged on t he pr oper t y owner ' s r i ght  t o t he l at er al  suppor t  of  
t he soi l ,  i d. ,  not  on t he f or eseeabi l i t y  of  t he pr oper t y l oss.   
Li kewi se,  i n Pr i ce,  t hi s cour t  hel d t hat  t he pl ai nt i f f  
est abl i shed a c l ai m under  t he t hen- exi st i ng i nver se condemnat i on 
st at ut e when t he const r uct i on and mai nt enance of  dams acr oss t he 
Menomi nee Ri ver  caused t he r i ver  t o over f l ow ont o t he 
pl ai nt i f f ' s  l and,  moi st eni ng t he soi l  t o t he poi nt  of  dest r oyi ng 
t he l and' s agr i cul t ur al  val ue.   197 Wi s.  at  26,  28.   I n t hat  
case,  our  concl usi on t hat  t he pl ai nt i f f  st at ed a t aki ngs cl ai m 
cent er ed on t he pl ai nt i f f ' s  al l egat i on t hat  t he f l ood wat er s  
physi cal l y i nvaded t he pl ai nt i f f ' s  pr oper t y and ent i r el y 
dest r oyed i t s val ue,  i d. ;  agai n,  t he f or eseeabi l i t y  of  t he 
pr oper t y l oss pl ayed no par t  i n t he anal ysi s.  
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subsi dence of  t he soi l  caused no depr eci at i on i n t he val ue of  

t he pr oper t y owner s '  pr emi ses,  t he pr oper t y owner s wer e st i l l  

ent i t l ed t o r ecover  nomi nal  damages f or  t he val ue of  t he 

pr oper t y t aken f or  publ i c use,  whi ch i n t hat  case,  was soi l .   

I d.   I n t hi s  case,  E- L i nt r oduced no pr oof  as t o t he val ue of  

t he ext r act ed gr oundwat er .   I nst ead,  E- L seeks damages f or  t he 

cost  t o r epai r  i t s  bui l di ng and f or  t he l oss of  use of  t he wood 

pi l es.   Because E- L i nt r oduced no pr oof  as t o t he val ue of  t he 

ext r act ed gr oundwat er ,  we need not  deci de t oday whet her  E- L owns 

t he gr oundwat er .   Accor di ngl y,  t he i ssue of  whet her  a l andowner  

owns t he gr oundwat er  beneat h hi s pr oper t y i s not  bef or e us 

t oday. 20 

                                                 
20 Whi l e we t ake no posi t i on on t he i ssue of  whet her  a 

l andowner  owns t he gr oundwat er  beneat h hi s pr oper t y,  we 
never t hel ess det er mi ne t hat  t he c i r cui t  cour t  er r ed by 
i nst r uct i ng t he j ur y t hat  " [ g] r oundwat er  i s consi der ed pr oper t y  
of  t he per son who owns t he l and under  whi ch i t  f l ows. "   Cont r ar y 
t o t he c i r cui t  cour t ' s  cont ent i on,  t he j ur y i nst r uct i on i s not  
consi st ent  wi t h Mi chel s Pi pel i ne,  63 Wi s.  2d 278.   I n t hat  case,  
t he St at e c l ai med t hat  t he def endant s ( t he Sewer age Di st r i ct ,  
Mi chel s Pi pel i ne Const r uct i on,  and Mi l waukee Count y)  cr eat ed a 
publ i c nui sance by pumpi ng wat er  f r om wel l s i n or der  t o 
suf f i c i ent l y dewat er  t he soi l  t o per mi t  t unnel i ng f or  
const r uct i on of  a sewer .   I d.  at  281- 82.   Accor di ng t o t he 
compl ai nt ,  c i t i zens " wer e caused gr eat  har dshi p by t he dr yi ng up 
of  wel l s,  decr easi ng capaci t y and wat er  qual i t y i n ot her s,  and 
by t he cr acki ng of  f oundat i ons,  basement  wal l s and dr i veways,  
due t o subsi dence of  t he soi l . "   I d.  at  282.   Concl udi ng t hat  
t he compl ai nt  st at ed f act s suf f i c i ent  t o const i t ut e a cause of  
act i on i n t or t ,  t hi s cour t  adopt ed sect i on 858A of  t he 
Rest at ement  ( Second)  of  Tor t s,  pr ovi di ng t hat  a l andowner  may 
not  wi t hdr aw gr oundwat er  i n a manner  t hat  causes unr easonabl e 
har m t o anot her ' s pr oper t y.   I d.  at  302- 03.    
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2.  Mer e consequent i al  damage t o pr oper t y r esul t i ng f r om 
gover nment al  act i on i s not  a t aki ng t her eof .  

¶30 Bot h t he Uni t ed St at es Supr eme Cour t  and t hi s cour t  

have consi st ent l y r ecogni zed t hat  " gover nment  act i on out si de t he 

owner ' s pr oper t y t hat  causes consequent i al  damages wi t hi n"  does 

not  const i t ut e a t aki ng.   Lor et t o v.  Tel epr ompt er  Manhat t an CATV 

                                                                                                                                                             
Our  hol di ng i n Mi chel s Pi pel i ne r ecogni zed t hat  whi l e a 

l andowner  i s per mi t t ed t o wi t hdr aw gr oundwat er  f or  a benef i c i al  
pur pose,  he or  she may be l i abl e i n t or t  f or  excessi vel y 
wi t hdr awi ng gr oundwat er  t o t he det r i ment  of  anot her ' s pr oper t y.   
The ci r cui t  cour t  di smi ssed E- L' s negl i gence and nui sance cl ai ms 
agai nst  t he Sewer age Di st r i ct  on t he basi s of  gover nment al  
i mmuni t y.   As we pr evi ousl y not ed,  supr a not e 10,  E- L di d not  
appeal  t he di smi ssal  of  t hose t or t  c l ai ms.  

Despi t e t he di smi ssal  of  E- L' s  negl i gence and nui sance 
cl ai ms agai nst  t he Sewer age Di st r i ct ,  t he j ur y was never t hel ess 
asked t o det er mi ne i f  t he Sewer age Di st r i c t ' s  r emoval  of  
gr oundwat er  f r om E- L' s pr oper t y was " unr easonabl e. "   As we have 
j ust  expl ai ned,  t he wi t hdr awal  of  gr oundwat er  i n a manner  t hat  
causes unr easonabl e har m t o anot her ' s pr oper t y may gi ve r i se t o 
a t or t  c l ai m.   Because t he ci r cui t  cour t  di smi ssed t he t or t  
c l ai ms agai nst  t he Sewer age Di st r i ct ,  t he j ur y shoul d not  have 
been asked t o eval uat e t he r easonabl eness of  t he gr oundwat er  
r emoval .  

Li kewi se,  t he j ur y was er r oneousl y asked t o det er mi ne 
whet her  t he Sewer age Di st r i ct ' s  r emoval  of  gr oundwat er  f r om E-
L' s pr oper t y was a t aki ng.   Whet her  gover nment  conduct  
const i t ut es a t aki ng of  pr i vat e pr oper t y wi t hout  j ust  
compensat i on i s a quest i on of  l aw.   R. W.  Docks & Sl i ps v.  St at e,  
2001 WI  73,  ¶13,  244 Wi s.  2d 497,  628 N. W. 2d 781.   Whi l e a j ur y 
may pr oper l y be asked t o det er mi ne quest i ons of  f act  per t i nent  
t o a t aki ngs cl ai m,  e. g. ,  t he amount  of  damages t hat  wi l l  j ust l y  
compensat e a pr oper t y owner  f or  a t aki ng,  see St el pf l ug v.  Town 
Bd. ,  Town of  Waukesha,  Cnt y.  of  Waukesha,  2000 WI  81,  ¶26,  236 
Wi s.  2d 275,  612 N. W. 2d 700,  t he ul t i mat e det er mi nat i on of  
whet her  gover nment  conduct  const i t ut es a t aki ng i s a quest i on of  
l aw t hat  i s not  pr oper l y pl aced bef or e a j ur y.  

I n t hi s case,  t he speci al  ver di ct  f or m,  whi ch quest i oned 
t he j ur y as t o r easonabl eness and causat i on,  was f r amed i n t er ms 
of  a negl i gence cl ai m r at her  t han a t aki ngs cl ai m.  
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Cor p. ,  458 U. S.  419,  428 ( 1982) ;  see al so Howel l  Pl aza I I ,  92 

Wi s.  2d at  80;  Howel l  Pl aza I ,  66 Wi s.  2d at  725;  Wi s.  Power  & 

Li ght ,  3 Wi s.  2d at  6.   " Sec.  13,  ar t .  I ,  l i ke i t s equi val ent  i n 

t he f eder al  const i t ut i on,  ' does not  under t ake,  .  .  .  t o 

soci al i ze al l  l osses,  but  onl y t hose whi ch r esul t  f r om a t aki ng 

of  pr oper t y. ' "   I d.  ( quot i ng Uni t ed St at es v.  Wi l l ow Ri ver  Power  

Co. ,  324 U. S.  499,  502 ( 1945) ) .   As we poi nt ed out  pr evi ousl y,  

t he U. S.  Const i t ut i on and t he Wi sconsi n Const i t ut i on,  unl i ke t he 

const i t ut i ons of  ot her  st at es, 21 pr ovi de onl y t hat  t he pr oper t y 

of  no per son shal l  be " t aken"  f or  publ i c use wi t hout  j ust  

compensat i on;  t her e i s no ment i on of  j ust  compensat i on f or  

pr oper t y t hat  i s  mer el y " damaged"  f or  publ i c use.   Howel l  Pl aza 

I I ,  92 Wi s.  2d at  81;  Howel l  Pl aza I ,  66 Wi s.  2d at  726;  Wi s.  

Power  & Li ght ,  3 Wi s.  2d at  6.   Ther ef or e,  " i n t he absence of  a 

physi cal  i nvasi on whi ch oust s t he owner  f r om f ul l  or  par t i al  

possessi on or  a t ot al  depr i vat i on of  benef i c i al  use,  mer e damage 

t o pr oper t y ( or  pr oper t y val ue)  does not  const i t ut e a t aki ng. "   

2A Jul i us L.  Sackman,  Ni chol s on Emi nent  Domai n § 6. 01[ 11] ,  at  

6- 19 ( 3d ed.  2009) .  

¶31 I n Wi sconsi n Power  & Li ght ,  t hi s  cour t  r ecogni zed t hat  

under  t he Wi sconsi n Const i t ut i on and t he U. S.  Const i t ut i on,  

" mer e consequent i al  damage t o pr oper t y r esul t i ng f r om gover nment  

                                                 
21 For  exampl e,  Ar t i c l e I ,  Sect i on 15 of  t he I l l i noi s 

Const i t ut i on pr ovi des:  " Pr i vat e pr oper t y shal l  not  be t aken or  
damaged f or  publ i c use wi t hout  j ust  compensat i on as pr ovi ded by 
l aw. "  ( Emphasi s added. )   For  a l i s t  of  ot her  st at es wi t h s i mi l ar  
const i t ut i onal  pr ovi s i ons,  see 2A Jul i us L.  Sackman,  Ni chol s on 
Emi nent  Domai n § 6. 01[ 11] ,  at  6- 22 n. 52 ( 3d ed.  2009) .  
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act i on i s not  a t aki ng t her eof . "   3 Wi s.  2d at  6.   I n t hat  case,  

a ut i l i t y  company al l eged a t aki ngs cl ai m agai nst  Col umbi a 

Count y.   I d.  at  4.   I n t he pr ocess of  bui l di ng a r oad,  t he 

count y deposi t ed sand and gr avel  i n a swamp adj acent  t o t he 

ut i l i t y  company' s el ect r i cal  power  l i ne and cl ose t o one of  i t s  

t ower s.   I d.  at  3.   The sand and gr avel  ext ended under  t he 

sur f ace of  t he swamp,  " di spl aci ng t he muck and peat  so as t o 

cr eat e mounds of  ear t h ei ght  t o 10 f eet  hi gh above t he sur f ace 

of  t he swamp under  t he power  l i ne and t o move [ t he ut i l i t y 

company' s]  t ower  hor i zont al l y and t i l t  i t . "   I d.   As a r esul t ,  

t he t ower  was t wi st ed and bent  and had t o be r epl aced.   I d.  

¶32 Li ke E- L' s damaged bui l di ng and wood pi l es i n t hi s 

case,  t he damaged t ower  " was not  t aken f or  publ i c use i n t he 

usual  sense of  t hose wor ds. "   I d.  at  4.   Just  as E- L' s bui l di ng 

and wood pi l es wer e not  used i n connect i on wi t h t he sewer  

i nst al l at i on,  t he t ower  i n Wi sconsi n Power  & Li ght  was not  used 

i n connect i on wi t h t he count y ' s hi ghway pr oj ect .   I d.   Rat her ,  

t he t ower  " was mer el y damaged by acci dent "  as a r esul t  of  t he 

hi ghway pr oj ect .   I d.   Because t he i ssue was one of  " onl y 

damage,  wi t hout  appr opr i at i on t o t he publ i c pur pose, "  i d.  at  6,  

t hi s cour t  concl uded t hat  t he ut i l i t y  company was unabl e t o 

r ecover  i t s damages on t he t heor y of  a const i t ut i onal  t aki ng f or  

publ i c use,  i d.  at  7. 22  

                                                 
22 To r each i t s concl usi on t hat  t he count y ' s conduct  di d not  

const i t ut e a t aki ng,  t hi s cour t  gave wei ght  t o t he f ol l owi ng 
f act s:   

[ T] he t ower  had no ut i l i t y ,  di r ect  or  i ndi r ect ,  t o t he 
hi ghway pr oj ect ,  t hat  t he count y di d not  need or  
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desi r e t he t ower  or  t he l and on whi ch i t  r est ed and 
di d not  i nt end t o acqui r e or  af f ect  ei t her  t he t ower  
or  t he l and,  t hat  t he publ i c obt ai ned no benef i t  f r om 
i nj ur i ng i t ,  t hat  t he count y had no r eason t o 
ant i c i pat e t hat  damage woul d r esul t  f r om i t s act s,  and 
t hat  t he i nj ur y t o t he t ower  was pur el y acci dent al .  

Wi s.  Power  & Li ght ,  3 Wi s.  2d at  7.    

Her e,  t he cour t  of  appeal s er r oneousl y di st i ngui shed t hose 
f act s f r om t he f act s i n t hi s case t o concl ude t hat  t he Sewer age 
Di st r i ct ' s  conduct  " i s on t he ' t aki ng'  s i de of  t he l i ne 
r ecogni zed by Wi sconsi n Power  & Li ght . "   E- L Ent er s. ,  316 
Wi s.  2d 280,  ¶10.   The cour t  of  appeal s f i r st  r easoned t hat  
" unl i ke t he s i t uat i on i n Wi sconsi n Power  & Li ght ,  t he Sewer age 
Di st r i ct  had ' r eason t o ant i c i pat e t hat  damage woul d r esul t  f r om 
i t s act s. ' "   I d.   Speci f i cal l y ,  evi dence " i ndi cat ed t hat  t he 
Sewer age Di st r i c t  was awar e of  a pot ent i al  gr oundwat er  pr obl em 
i n connect i on wi t h bui l di ngs near  t he pr oj ect  and,  i ndeed,  had 
di r ect ed i t s cont r act or  t o be car ef ul  t o avoi d damage t o t hose 
bui l di ngs as t he r esul t  of  ' r emoval  or  di st ur bance of  
gr oundwat er  .  .  .  . ' "   I d.   The cour t  of  appeal s f ur t her  
r easoned t hat  " unl i ke t he s i t uat i on i n Wi sconsi n Power  & Li ght ,  
wher e ' t he publ i c obt ai ned no benef i t  f r om i nj ur i ng'  t he t ower ,  
.  .  .  dr ai ni ng t he gr oundwat er  f aci l i t at ed t he Sewer age 
Di st r i ct ' s  const r uct i on"  and t her ef or e had ut i l i t y  t o t he sewer  
pr oj ect .   I d.  

The cour t  of  appeal s '  r easoni ng i s f l awed i n t wo r espect s.   
Fi r st ,  t he f act  t hat  t hi s cour t  r ecogni zed i n Wi sconsi n Power  & 
Li ght  t hat  " t he count y had no r eason t o ant i c i pat e t hat  damage 
woul d r esul t  f r om i t s act s, "  3 Wi s.  2d at  7,  does not  est abl i sh 
t hat  f or eseeabi l i t y  of  damages suppor t s a t aki ngs cl ai m.   To t he 
cont r ar y,  we expr essl y decl i ned t o pl ace si gni f i cance on any of  
t he Wi sconsi n Power  & Li ght  f act s st andi ng al one.   I d.   Rat her ,  
we concl uded t hat  t he f act s " col l ect i vel y"  negat ed a t aki ng i n 
t he const i t ut i onal  sense.   I d.   Second,  t he cour t  of  appeal s '  
di st i nct i on bet ween t hi s case and Wi sconsi n Power  & Li ght  
pr esupposes t hat  E- L i s seeki ng damages f or  t he ext r act ed 
gr oundwat er .   As we poi nt ed out  pr evi ousl y,  E- L i s seeki ng 
damages f or  t he cost  t o r epai r  i t s  bui l di ng and t he l oss of  use 
of  i t s  wood pi l es.   Accor di ngl y,  t he i ssue her e i s not  whet her  
t he publ i c obt ai ned a benef i t  f r om t he dr ai ni ng of  t he 
gr oundwat er  but  i nst ead whet her  t he publ i c obt ai ned a benef i t  
f r om t he damaged wood pi l es.   The publ i c di d not .  
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¶33 Si mi l ar l y,  i n t hi s case,  we concl ude t hat  t he damages 

E- L suf f er ed ar e mer e consequent i al  damages t o pr oper t y 

r esul t i ng f r om gover nment al  act i on,  whi ch ar e not  compensabl e 

under  Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on or  t he 

Taki ngs Cl ause of  t he Fi f t h Amendment .   E- L seeks damages f or  

t he cost  t o r epai r  i t s  bui l di ng and t he l oss of  use of  t he wood 

pi l es.   However ,  t he Sewer age Di st r i ct  di d not  physi cal l y occupy 

E- L' s bui l di ng or  wood pi l es.   The Sewer age Di st r i ct  di d not  use 

t he bui l di ng or  wood pi l es i n connect i on wi t h t he sewer  

i nst al l at i on,  and t he publ i c obt ai ned no benef i t  f r om t he 

damaged bui l di ng or  wood pi l es.   Rat her ,  t he wood pi l es wer e 

damaged as a r esul t  of  t he Sewer age Di st r i ct ' s  al l eged negl i gent  

const r uct i on of  t he sewer .   Accor di ngl y,  we have i n t hi s case 

" onl y damage,  wi t hout  appr opr i at i on t o t he publ i c pur pose. "   I d.  

at  6.   Such damage i s not  r ecover abl e i n a t aki ngs cl ai m but  

i nst ead sounds i n t or t .   The ci r cui t  cour t  al r eady di smi ssed  

E- L' s t or t  c l ai ms agai nst  t he Sewer age Di st r i ct  on t he gr ounds 

of  gover nment al  i mmuni t y under  Wi s.  St at .  § 893. 80( 4) . 23 

¶34 The cour t  of  appeal s r el i ed upon our  deci s i on i n 

Damkoehl er  f or  aut hor i t y t hat  t he Sewer age Di st r i ct ' s  di ver si on 

of  gr oundwat er  t hat  suppor t ed t he st r uct ur al  i nt egr i t y of  E- L' s 

bui l di ng const i t ut ed a compensabl e t aki ng,  as opposed t o mer e 

consequent i al  damage t o pr oper t y f or  whi ch t her e i s no r emedy.   

                                                 
23 St i l l ,  E- L i s not  wi t hout  a r emedy f or  t he damage t o i t s  

bui l di ng caused by t he al l eged negl i gent  const r uct i on of  t he 
sewer .   Subj ect  t o t he par t i es '  conf i dent i al  agr eement ,  E- L has 
al r eady been compensat ed an undi scl osed amount  by CNA,  t he 
i nsur er  f or  t he now def unct  cont r act or .  
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See E- L Ent er s. ,  316 Wi s.  2d 280,  ¶¶9,  11.   I n Damkoehl er ,  t hi s 

cour t  r ecogni zed t hat  a l andowner  has t he r i ght  t o have her  

pr oper t y pr ot ect ed agai nst  an excavat i on t hat  causes her  

pr oper t y t o subsi de.   124 Wi s.  at  151.   I n t hat  case,  f or  

pur poses of  i mpr ovi ng t he hi ghway,  t he c i t y of  Mi l waukee 

excavat ed a st r eet  adj acent  t o t he pl ai nt i f f ' s  pr oper t y and 

caused " a consi der abl e par t  of  her  l and t o subsi de and f al l  i nt o 

t he st r eet . "   I d.  at  150.   We hel d t hat  t he c i t y ' s act i ons,  i n 

r emovi ng t he l at er al  suppor t  of  t he soi l  of  t he pl ai nt i f f ' s  

pr oper t y,  amount ed t o a compensabl e t aki ng.   I d.  at  150- 51.   I n 

so hol di ng,  we di st i ngui shed t he under l y i ng case f r om our  

hol di ng i n Al exander  v.  Ci t y of  Mi l waukee,  16 Wi s.  247 ( 1862) ,  

i n whi ch we concl uded t hat  t he damages t o t he pl ai nt i f f ' s  

pr oper t y caused by t he c i t y ' s har bor  i mpr ovement s wer e 

consequent i al  t o t he publ i c i mpr ovement  and wer e not  r ecover abl e 

f r om t he ci t y.   Damkoehl er ,  124 Wi s.  at  150.   We concl uded t hat  

t he Damkoehl er  f act s f el l  wi t hi n an except i on t o t he gener al  

r ul e t hat  consequent i al  damage t o pr oper t y r esul t i ng f r om 

gover nment al  act i on i s not  a t aki ng t her eof :   

[ T] he cour t  [ i n Al exander ]  expr essl y decl ar e[ d]  t hat  
i t  [ di d]  not  wi sh ' t o be under st ood as asser t i ng t he 
doct r i ne t hat  t her e must  be an act ual  t aki ng or  
appr opr i at i on of  t he pr oper t y i t sel f  i n or der  t o 
ent i t l e t he owner  t o compensat i on f or  damages done 
hi m.   The ci t y mi ght  so bui l d a br i dge,  or  open a 
st r eet ,  or  excavat e a canal  al ong or  upon a l ot ,  onl y 
appr opr i at i ng a smal l  amount  of  i t ,  or  per haps none of  
t he l and i t sel f ,  and yet  ent i r el y dest r oy t he val ue of  
t he pr oper t y f or  al l  pur poses. '   The i nst ant  case,  i n 
i t s f act s,  comes wi t hi n t he except i on so di st i ngui shed 
by t he cour t ,  and cannot  be hel d t o be r ul ed by t he 
deci s i on of  t hat  case.    
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I d.  ( quot i ng Al exander ,  16 Wi s.  at  253)  ( emphasi s added) .   

Accor di ngl y,  i n Damkoehl er ,  t he c i t y ' s act i ons amount ed t o a 

compensabl e t aki ng because t he ci t y,  by r emovi ng t he l at er al  

suppor t  of  t he soi l  of  t he pl ai nt i f f ' s  pr oper t y,  caused a 

subst ant i al  par t  of  t he pl ai nt i f f ' s  l and t o subsi de and f al l  and 

" ' ent i r el y dest r oy[ ed]  t he val ue of  t he pr oper t y f or  al l  

pur poses. ' "   I d.  at  150 ( quot i ng Al exander ,  16 Wi s.  at  253) .  

¶35 The di st i nct i on bet ween Damkoehl er  and t hi s case i s 

s i gni f i cant .   I n t hi s case,  E- L does not  c l ai m t hat  by di ver t i ng 

t he gr oundwat er  beneat h E- L' s bui l di ng and t her eby r educi ng t he 

bui l di ng' s st r uct ur al  i nt egr i t y,  t he Sewer age Di st r i ct  depr i ved 

E- L of  al l ,  or  subst ant i al l y  al l ,  of  t he benef i c i al  use of  i t s  

bui l di ng.   Nor  can E- L so c l ai m.   The f act  t hat  E- L cont i nued t o 

l ease t he bui l di ng t hr oughout  t hi s ent i r e per i od i s al one 

suf f i c i ent  t o show t hat  t he val ue of  E- L' s bui l di ng was not  

dest r oyed f or  al l  pur poses.   Ther ef or e,  t hi s case does not  f al l  

under  t he Damkoehl er  except i on t o t he wel l - r ecogni zed r ul e t hat  

mer e consequent i al  damage t o pr oper t y r esul t i ng f r om 

gover nment al  act i on i s not  a t aki ng t her eof .  

B.  I nver se Condemnat i on Cl ai m 

¶36 Wi sconsi n St at .  § 32. 10 i s based on Ar t i c l e I ,  Sect i on 

13 of  t he Wi sconsi n Const i t ut i on and " i s t he l egi s l at i ve 

di r ect i on as t o how t he mandat e of  t he j ust  compensat i on c l ause 

i s t o be f ul f i l l ed. "   Zi nn,  112 Wi s.  2d at  433.   " [ A]  l andowner ,  

who bel i eves t hat  hi s or  her  pr oper t y has been t aken by t he 

gover nment  wi t hout  i nst i t ut i ng f or mal  condemnat i on pr oceedi ngs, "  

may br i ng an i nver se condemnat i on c l ai m under  § 32. 10 t o r ecover  
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j ust  compensat i on f or  t he t aki ng.   I d.  at  432- 33 ( r ecogni z i ng 

t hat  Wi s.  St at .  ch.  32 set s out  t he pr ocedur e t he gover nment  

must  f ol l ow i n acqui r i ng pr i vat e pr oper t y f or  publ i c use,  and 

§ 32. 10 pr ovi des a r emedy f or  when t he gover nment  t akes pr oper t y 

wi t hout  f i r st  condemni ng i t  and payi ng j ust  compensat i on under  

ch.  32) .   Wi sconsi n St at .  § 32. 10 pr ovi des i n r el evant  par t :   

 I f  any pr oper t y  has been occupi ed by a per son 
possessi ng t he power  of  condemnat i on and i f  t he per son 
has not  exer ci sed t he power ,  t he owner ,  t o i nst i t ut e 
condemnat i on pr oceedi ngs,  shal l  pr esent  a ver i f i ed 
pet i t i on t o t he c i r cui t  j udge of  t he count y wher ei n 
t he l and i s s i t uat ed aski ng t hat  such pr oceedi ngs be 
commenced.  .  .  .  The cour t  shal l  make a f i ndi ng of  
whet her  t he def endant  i s occupyi ng pr oper t y of  t he 
pl ai nt i f f  wi t hout  havi ng t he r i ght  t o do so.   I f  t he 
cour t  det er mi nes t hat  t he def endant  i s occupyi ng such 
pr oper t y of  t he pl ai nt i f f  wi t hout  havi ng t he r i ght  t o 
do so,  i t  shal l  t r eat  t he mat t er  i n accor dance wi t h 
t he pr ovi s i ons of  t hi s subchapt er  .  .  .  assumi ng t he 
pl ai nt i f f  i s  not  quest i oni ng t he r i ght  of  t he 
def endant  t o condemn t he pr oper t y so occupi ed.  

( Emphasi s added. )   By i t s t er ms,  § 32. 10 " i s desi gned sol el y t o 

deal  wi t h t he t r adi t i onal  exer ci se of  emi nent  domai n by t he 

gover nment :  t he gover nment  has occupi ed pr i vat e pr oper t y,  pl ans 

t o cont i nue such occupat i on and t he l andowner  i s mer el y 

r equest i ng j ust  payment  f or  t hi s l and. "   Zi nn,  112 Wi s.  2d at  

433.  

¶37 To st at e a cause of  act i on under  Wi s.  St at .  § 32. 10 i n 

t he absence of  act ual  possess i on or  occupat i on,  t hi s cour t  

concl uded i n Howel l  Pl aza I  t hat  t he f act s al l eged must  " show 

t hat  t he pr oper t y owner  has been depr i ved of  al l ,  or  pr act i cal l y 

al l ,  of  t he benef i c i al  use of  hi s pr oper t y or  of  any par t  

t her eof . "   66 Wi s.  2d at  730.   We l at er  c l ar i f i ed t hat  hol di ng 
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i n Howel l  Pl aza I I ,  concl udi ng t hat  shor t  of  act ual  occupat i on,  

t her e must  be a l egal  r est r ai nt  by t he condemni ng aut hor i t y t hat  

depr i ves t he owner  of  al l ,  or  subst ant i al l y  al l ,  of  t he 

benef i c i al  use of  hi s pr oper t y.   92 Wi s.  2d at  81- 82,  87- 89 

( af f i r mi ng ci r cui t  cour t ' s  j udgment  i n f avor  of  t he St at e 

Hi ghway Commi ssi on i n t he pr oper t y owner ' s i nver se condemnat i on 

act i on under  Wi s.  St at .  § 32. 10 because i f  t he pr oper t y owner  

" was i n f act  unabl e t o devel op i t s pr oper t y,  i t  was not  due t o 

any r est r i ct i on i mposed upon i t  by t he commi ssi on" ) .   Ther ef or e,  

under  t hi s cour t ' s  j ur i spr udence,  i n or der  t o st at e a c l ai m of  

i nver se condemnat i on under  § 32. 10,  t he f act s al l eged must  show 

ei t her  t hat  t her e was an act ual  physi cal  occupat i on by t he 

condemni ng aut hor i t y or  t hat  a gover nment - i mposed r est r i ct i on 

depr i ved t he owner  of  al l ,  or  subst ant i al l y  al l ,  of  t he 

benef i c i al  use of  hi s pr oper t y.  

¶38 St i l l ,  when a pr oper t y owner  al l eges a const i t ut i onal  

t aki ng,  t he r emedy pr ovi ded by Wi s.  St at .  § 32. 10 i s not  

necessar y t o enf or ce t he r i ght  t o j ust  compensat i on.   Zi nn,  112 

Wi s.  2d at  438.   The pr oper t y owner  has st at ed a c l ai m based 

di r ect l y on Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on.   

I d.   

¶39 I n t hi s case,  E- L has f ai l ed t o est abl i sh an i nver se 

condemnat i on c l ai m under  Wi s.  St at .  § 32. 10.   I t  i s  undi sput ed 

t hat  t he Sewer age Di st r i ct  di d not  physi cal l y occupy t he 

pr oper t y f or  whi ch E- L seeks compensat i on,  i t s  bui l di ng or  t he 

wood pi l es,  and no gover nment - i mposed r est r i ct i on depr i ved E- L 

of  al l ,  or  subst ant i al l y  al l ,  of  t he benef i c i al  use of  i t s  
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pr oper t y. 24  Ther ef or e,  t he r emedy pr ovi ded i n § 32. 10 i s s i mpl y  

i nappl i cabl e.  

                                                 
24 I n concl udi ng t hat  t he Sewer age Di st r i ct ' s  conduct  

const i t ut ed an " occupat i on"  under  Wi s.  St at .  § 32. 10,  t he cour t  
of  appeal s expl ai ned t hat  " [ t ] he l aw i n Wi sconsi n i s set t l ed 
t hat  an ent i t y wi t h t he power  of  condemnat i on may ' occupy'  l and 
wi t hout  physi cal  ent r ance ont o t hat  l and. "   E- L Ent er s. ,  316 
Wi s.  2d 280,  ¶8.   I n par t i cul ar ,  t he cour t  of  appeal s c i t ed 
Wi kel  v.  Depar t ment  of  Tr anspor t at i on,  2001 WI  App 214,  247 
Wi s.  2d 626,  635 N. W. 2d 213,  f or  t he pr oposi t i on t hat  " t her e may 
be a t aki ng when t he ent i t y wi t h t he power  of  condemnat i on does 
somet hi ng out si de of  t he af f ect ed pr oper t y t hat  adver sel y 
i mpact s t he owner ' s use of  t hat  pr oper t y. "   E- L Ent er s. ,  316 
Wi s.  2d 280,  ¶8.    

I n Wi kel ,  t he cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  
or der  di smi ssi ng t he pl ai nt i f f ' s  pet i t i on f or  i nver se 
condemnat i on under  Wi s.  St at .  § 32. 10.   247 Wi s.  2d 626,  ¶1.   
The Wi sconsi n Depar t ment  of  Tr anspor t at i on ( DOT)  condemned a 
f i ve- f oot  st r i p of  pl ai nt i f f ' s  l and f or  t he pur pose of  
const r uct i ng a r et ai ni ng wal l  t o pr event  gr oundwat er  f r om 
ent er i ng a new hi ghway.   I d. ,  ¶3.   The pl ai nt i f f  accept ed $4, 000 
f r om t he DOT as j ust  compensat i on f or  t he acqui s i t i on of  t hat  
st r i p of  her  pr oper t y.   I d.   However ,  accor di ng t o t he 
pl ai nt i f f ' s  pet i t i on,  i n connect i on wi t h t he const r uct i on of  t he 
r et ai ni ng wal l ,  t he DOT caused st r uct ur al  damage t o her  
r esi dence,  r ender i ng her  pr oper t y val uel ess.   I d. ,  ¶4.    

As t he cour t  of  appeal s r ecogni zed,  " ' Land may be t aken f or  
publ i c pur poses,  wi t hi n t he meani ng of  t he const i t ut i onal  
pr ovi s i on,  wi t hout  act ual  occupancy or  sei zur e by t he t aker . ' "   
I d. ,  ¶12 ( c i t i ng Wi s.  Power  & Li ght ,  3 Wi s.  2d at  4;  Eber l e v.  
Dane Count y Bd.  of  Adj ust ment ,  227 Wi s.  2d 609,  621,  595 
N. W. 2d 730 ( 1999) ) .   The cour t  of  appeal s r ej ect ed t he DOT' s 
ar gument  t hat  t he pl ai nt i f f ' s  pet i t i on was i nsuf f i c i ent  because 
i t  f ai l ed t o est abl i sh ei t her  t hat  t he gover nment  occupi ed t he 
al l eged damaged pr oper t y or  t hat  t he pr oper t y  was val uel ess.   
Wi kel ,  247 Wi s.  2d 626,  ¶11.   The pl ai nt i f f  was " ent i t l ed t o t he 
oppor t uni t y t o pr ove her  al l egat i on t hat  t he [ DOT' s]  act i ons 
r ender ed her  pr oper t y ' uni nhabi t abl e and unsal eabl e'  and 
t her ef or e,  const i t ut ed a ' t ot al ,  per manent  t aki ng. ' "   I d. ,  ¶17.    
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¶40 Because E- L has f ai l ed t o est abl i sh an i nver se 

condemnat i on c l ai m under  Wi s.  St at .  § 32. 10,  E- L i s not  ent i t l ed 

t o i t s at t or ney f ees and cost s under  Wi s.  St at .  § 32. 28( 3) .  

I V.  CONCLUSI ON 

¶41 I n summar y,  we need not  deci de t oday t he panopl y of  

i ssues t hat  r el at e t o an al l eged t aki ng of  gr oundwat er .   I n t hi s  

case,  E- L i nt r oduced no pr oof  as t o t he val ue of  t he ext r act ed 

gr oundwat er .   I nst ead,  E- L seeks damages f or  t he cost  t o r epai r  

i t s  bui l di ng and f or  t he l oss of  use of  i t s  wood pi l es.   The 

Sewer age Di st r i c t  di d not  phys i cal l y occupy t he pr oper t y f or  

whi ch E- L seeks compensat i on,  and no gover nment - i mposed 

r est r i ct i on depr i ved E- L of  al l ,  or  subst ant i al l y  al l ,  of  t he 

benef i c i al  use of  i t s  pr oper t y.   Accor di ngl y,  what  r emai ns ar e 

mer e consequent i al  damages t o pr oper t y r esul t i ng f r om 

gover nment al  act i on,  whi ch ar e not  compensabl e under  

const i t ut i onal  t aki ngs l aw.   The damage t o E- L' s bui l di ng was 

caused by t he al l eged negl i gent  const r uct i on of  t he sewer ;  

hence,  E- L' s c l ai m sounds i n t or t  and seeks damages f or  whi ch 

t he Sewer age Di st r i ct  i s  not  l i abl e under  t he doct r i ne of  

                                                                                                                                                             
Wi kel  i s  r eadi l y di st i ngui shabl e f r om t hi s case.   I n Wi kel ,  

t he pl ai nt i f f  c l ai med t hat  t he DOT' s const r uct i on of  t he 
r et ai ni ng wal l  r ender ed her  pr oper t y " uni nhabi t abl e and 
unsal eabl e"  and t her ef or e const i t ut ed a " t ot al ,  per manent  
t aki ng. "   I d. ,  ¶4.   As di scussed supr a Par t  I I I . A. 2,  i n t hi s 
case,  E- L does not  c l ai m t hat  t he Sewer age Di st r i ct ' s  di ver si on 
of  gr oundwat er  beneat h E- L' s bui l di ng,  whi ch r educed t he 
bui l di ng' s st r uct ur al  i nt egr i t y,  r ender ed E- L' s bui l di ng 
val uel ess.   E- L cannot  so c l ai m because i t  i s  undi sput ed t hat   
E- L cont i nued t o l ease t he bui l di ng t hr oughout  t hi s ent i r e 
per i od.  
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gover nment al  i mmuni t y.   For  t he same r easons,  we f ur t her  

concl ude t hat  E- L has f ai l ed t o est abl i sh an i nver se 

condemnat i on c l ai m under  Wi s.  St at .  § 32. 10.   E- L i s t her ef or e 

not  ent i t l ed t o at t or ney f ees and cost s under  Wi s.  St at .  ch.  32.   

Accor di ngl y,  t hi s cour t  r ever ses t he deci s i on of  t he cour t  of  

appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  

 

 



No.   2008AP921. awb 

 

1 
 

¶42 ANN WALSH BRADLEY,  J.    (concurring).  I  agr ee wi t h 

t he maj or i t y t hat  mer e consequent i al  damage t o pr oper t y 

r esul t i ng f r om gover nment  act i on i s not  a t aki ng.   Maj or i t y op. ,  

¶24.   I  al so agr ee wi t h t he maj or i t y t hat  t he essence of  t hi s 

case sounds i n t or t .   I d. ,  ¶5.   Gi ven t he ci r cui t  cour t ' s 

concl usi on t hat  t he Di st r i ct  i s i mmune f r om t or t  l i abi l i t y ,  I  

concl ude t hat  t he Di st r i ct  i s  not  l i abl e f or  t hese damages t o E-

L' s pr oper t y.  

¶43 Over  t hr ee decades ago,  t hi s cour t  est abl i shed t hat  a 

pr oper t y owner ' s r emedy f or  unr easonabl e i nt er f er ence wi t h i t s 

use of  gr oundwat er  sounds i n t or t .   St at e v.  Mi chel s Pi pel i ne 

Const r . ,  I nc. ,  63 Wi s.  2d 278,  217 N. W. 2d 339 ( 1974) .   The 

Mi chel s Pi pel i ne cour t  adopt ed t he por t i on of  t he t hen- exi st i ng 

dr af t  of  t he Rest at ement  ( Second)  Tor t s whi ch addr essed 

l i abi l i t y  f or  use of  gr oundwat er .   I n r el evant  par t ,  t hat  

sect i on pr ovi ded:  

A possessor  of  l and or  hi s gr ant ee who wi t hdr aws 
gr ound wat er  f r om t he l and and uses i t  f or  a 
benef i c i al  pur pose i s not  subj ect  t o l i abi l i t y  f or  
i nt er f er ence wi t h t he use of  wat er  by anot her ,  unl ess 

( a)  The wi t hdr awal  of  wat er  causes unr easonabl e har m 
t hr ough l ower i ng t he wat er  t abl e or  r educi ng ar t esi an 
pr essur e .  .  .  .   

Rest at ement  ( Second)  Tor t s,  Tent at i ve Dr af t  No.  17,  Apr i l  26,  

1971,  § 858A. 1   

                                                 
1 Thi s sect i on was modi f i ed s l i ght l y bef or e i t  was appr oved 

by t he Amer i can Law I nst i t ut e i n 1979 as Rest at ement  ( Second)  
Tor t s § 858.   
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¶44 Under  t he c i r cumst ances pr esent ed her e,  t he wi t hdr awal  

of  gr oundwat er  may have caused unr easonabl e har m t o E- L.   But  

t he r emedy f or  t hi s wr ong sounds not  i n t aki ngs,  but  i n t or t . 2  

¶45 I ndeed,  as t hi s case was pr esent ed t o t he j ur y,  E- L' s 

" t aki ngs"  c l ai m st r ongl y r esembl ed a t or t  c l ai m.   E- L ar gued 

t hat  t he Di st r i ct  shoul d have f or eseen t he har m and coul d have 

t aken measur es t o avoi d i t .   Addi t i onal l y,  E- L sought  as damages 

t he amount  of  money t hat  i t  l ost  i n r ent  and t he amount  of  money 

t hat  i t  pai d out  of  pocket  t o r epai r  t he bui l di ng. 3    

¶46 Fur t her ,  por t i ons of  t he j ur y i nst r uct i ons and speci al  

ver di ct  al so r esembl ed a t or t  i nqui r y.   For  i nst ance,  t he j ur y 

was i nst r uct ed t o det er mi ne whet her  t he Di st r i ct ' s  use of  

gr oundwat er  was unr easonabl e:   

                                                 
2 I n addi t i on t o f i l i ng t or t  and t aki ngs cl ai ms agai nst  t he 

Di st r i ct ,  E- L al so f i l ed t or t  c l ai ms agai nst  t he i nsur ance 
company t hat  i nsur ed BCI / TCI ,  t he now- def unct  subcont r act or  t hat  
const r uct ed t he t unnel .   E- L and BCI / TCI  set t l ed t he di sput e f or  
an undi scl osed sum of  money.   Based on t hi s r ecor d,  i t  i s 
uncl ear  whet her  E- L has al r eady been compensat ed i n whol e,  or  i n 
par t ,  f or  t he cost  of  r epai r i ng i t s bui l di ng.  

3 At  c l osi ng ar gument s,  E- L' s at t or ney expl ai ned:  " And t he 
cost  t o E- L i n t he Di st r i ct ' s  use of  t hat  gr oundwat er  .  .  .  i t ' s  
r oughl y $309, 000 i s what  i t ' s  cost  E- L,  pl us l oss of  r ent ,  what  
i t ' s  cost  E- L because of  t he r emoval  of  t he gr oundwat er  out si de 
t he t r ench by t he Di st r i ct . "  

When t her e has been a par t i al  t aki ng,  compensat i on i s 
t ypi cal l y measur ed as ei t her  ( 1)  t he f ai r  mar ket  val ue of  t he 
por t i on of  t he pr oper t y t hat  was t aken;  or  ( 2)  " sever ance 
damages, "  measur ed as t he di f f er ence bet ween t he f ai r  mar ket  
val ue of  t he pr oper t y bef or e t he t aki ng and t he f ai r  mar ket  
val ue of  t he r emai ni ng par cel  af t er  t he t aki ng.   Russel l  M.  
War e,  The Law of  Damages i n Wi sconsi n § 19. 12 ( 5t h ed.  2010) ;  
Ar ent s v.  ANR Pi pel i ne Co. ,  2005 WI  App 61,  ¶14,  281 
Wi s.  2d 173,  696 N. W. 2d 194.  
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The bur den i s on E- L t o sat i sf y you by t he gr eat er  
wei ght  of  t he cr edi bl e evi dence,  t o a r easonabl e 
cer t ai nt y,  t hat  t he Di st r i ct ' s  use of  E- L' s 
gr oundwat er  was unr easonabl e.   I n det er mi ni ng whet her  
t he Di st r i ct ' s  use of  E- L' s gr oundwat er  was 
unr easonabl e,  you shoul d consi der  t he Di st r i ct ' s  need 
f or  t he gr oundwat er ,  E- L' s need f or  t he gr oundwat er ,  
t he cost  t o E- L,  i f  any,  of  t he Di st r i ct ' s  use of  t he 
gr oundwat er ,  t he cost  t o t he Di s t r i ct ,  i f  any,  of  not  
usi ng t he gr oundwat er  or  of  r epl aci ng t he gr oundwat er  
and whet her  t he Di st r i ct ' s  pur poses f or  usi ng E- L' s 
gr oundwat er  coul d have been achi eved t hr ough ot her  
means.    

The r easonabl eness or  unr easonabl eness of  t he Di st r i ct ' s  act i ons 

i s not  a t aki ngs quest i on——i t  i s a t or t  quest i on.  

¶47 The ci r cui t  cour t  det er mi ned t hat  t he Di st r i c t  i s  

i mmune f r om t or t  l i abi l i t y .   E- L' s at t empt  t o dr ess up i t s t or t  

c l ai m i n t aki ngs cl ot hes t o c i r cumvent  t he Di st r i ct ' s  i mmuni t y  

i s unavai l i ng.   Accor di ngl y,  I  r espect f ul l y concur .  
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¶48 DAVI D T.  PROSSER,  J.    (dissenting).  At  t r i al ,  a j ur y 

f ound t hat  E- L Ent er pr i ses,  I nc.  ( E- L)  suf f er ed $309, 388 i n 

damages caused by t he Met r opol i t an Mi l waukee Sewer age Di st r i ct  

( MMSD) .   The maj or i t y does not  di sput e t he accur acy of  t hese 

f i ndi ngs.   Rat her ,  i t  concl udes t hat  E- L may not  col l ect  t he 

damages awar ded because t hey ar e " consequent i al  damages"  t hat  

ar e not  avai l abl e t o an i nj ur ed par t y under  Wi sconsi n t aki ngs 

l aw.  

¶49 Put  i n cont ext ,  t hi s r ul i ng not  onl y over t ur ns a 

r easonabl e j ur y ver di ct  but  al so depr i ves E- L of  any meani ngf ul  

r emedy f or  i t s i nj ur y.   Thi s case,  t hen,  i s i mpor t ant  beyond t he 

speci f i c  i ssues deci ded.   I t  exposes t he chasm bet ween 

gover nment  wr ongdoi ng and ci t i zen r edr ess.   For  t he r easons 

st at ed bel ow,  I  r espect f ul l y di ssent .  

I  

¶50 I n t he 1980s,  MMSD under t ook const r uct i on of  deep 

t unnel s t o hol d sewage unt i l  i t  can be t r eat ed,  t her eby r educi ng 

wat er  pol l ut i on.   As par t  of  t hi s pr oj ect ,  MMSD const r uct ed t he 

Cr oss Town 7 Col l ect or  Syst em ( CT- 7)  t unnel ,  whi ch was l ocat ed 

next  t o E- L' s pr oper t y.   Bef or e const r uct i on,  MMSD det ect ed t he 

pr esence of  gr oundwat er  i n t he v i c i ni t y.   To const r uct  t he 

t unnel ,  pr oj ect  manager s deemed i t  necessar y t o r emove 

gr oundwat er  f r om t he t r ench t hat  woul d house t he t unnel .  

¶51 I n t he pr ocess of  r emovi ng gr oundwat er  f r om t he soi l  

ar ound t he t unnel ,  MMSD al so r emoved gr oundwat er  f r om E- L' s 

pr oper t y.   The l oss of  gr oundwat er  caused 14 wood pi l es t hat  

wer e suppor t i ng E- L' s bui l di ng t o r ot .   The j ur y det er mi ned t hat  
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$309, 388 was j ust  compensat i on f or  E- L' s cost s t o r epai r  t he 

pi l es.  

¶52 On June 23,  2004,  af t er  r epai r i ng t he pi l es,  E- L f i l ed 

sui t  agai nst  MMSD and CNA I nsur ance Compani es,  t he i nsur er s f or  

t he pr i vat e cont r act or s t hat  par t i c i pat ed i n t he const r uct i on of  

t he deep t unnel  pr oj ect .   E- L' s compl ai nt  al l eged f i ve causes of  

act i on:  ( 1)  negl i gence agai nst  MMSD;  ( 2)  cont i nui ng nui sance 

agai nst  MMSD;  ( 3)  i nver se condemnat i on; 1 ( 4)  negl i gence agai nst  

CNA;  and ( 5)  cont i nui ng nui sance agai nst  CNA.   E- L set t l ed wi t h 

CNA pr i or  t o t he t r i al  of  t he case.  

¶53 E- L di d not  enumer at e f i ve causes of  act i on t o 

i ncr ease i t s damages.   E- L pl ed f i ve causes of  act i on because i t  

was conf r ont ed wi t h t he chal l enge of  gr oundi ng i t s c l ai m f or  

r ecover y i n t r adi t i onal  l egal  t heor y.   Because t he f act s of  t he 

case wer e unusual ,  t he appr opr i at e t heor y f or  t he case was 

uncer t ai n.  

¶54 I n i t s compl ai nt ,  E- L pr esent ed i t s i nver se 

condemnat i on c l ai m as f ol l ows:  

51.  MMSD' s oper at i on and mai nt enance of  t he Deep 
Tunnel  and t he 48 i nch sewer  pi pes whi ch wer e 
const r uct ed as a par t  of  t he Cr oss Town 7 Col l ect or  
Syst em physi cal l y t ook por t i ons of  t he wood pi l es 
whi ch r ender ed t hem unusabl e and damaged t he E- L 
Bui l di ng.  

                                                 
1 " I nver se condemnat i on"  descr i bes " a cause of  act i on 

agai nst  a gover nment al  def endant  t o r ecover  t he val ue of  
pr oper t y whi ch has been t aken i n f act  by t he gover nment al  
def endant ,  even t hough no f or mal  exer ci se of  t he power  of  
emi nent  domai n has been at t empt ed by t he t aki ng agency. "   U. S.  
v.  Cl ar ke,  445 U. S.  253,  257 ( 1980)  ( quot i ng D.  Hagman,  Ur ban 
Pl anni ng & Land Devel opment  Cont r ol  Law 328 ( 1971) ) .  
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52.  MMSD' s conduct  const i t ut es a t aki ng of  E- L 
Ent er pr i ses'  pr oper t y f or  publ i c use.   Speci f i cal l y,  
MMSD' s conduct  const i t ut es a physi cal  i nvasi on t hat  
depr i ved and cont i nues t o depr i ve E- L Ent er pr i ses of  
al l  benef i c i al  use of  t he wood pi l es i n v i ol at i on of  
t he Fi f t h Amendment  of  t he Uni t ed St at es Const i t ut i on 
and Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n 
Const i t ut i on.  

( Emphasi s added. )  

¶55 By t he t i me t he case went  t o t he j ur y,  E- L had shi f t ed 

t he t heor y of  i t s  t aki ngs cl ai m:  MMSD di d not  " t ake"  E- L' s wood 

pi l es;  MMSD " t ook"  E- L' s gr oundwat er ,  t her eby causi ng damage.   

The j ur y ul t i mat el y answer ed " yes"  t o t he ver di ct  quest i on:  " Was 

t he Di st r i ct ' s  r emoval  of  gr oundwat er  f r om E- L' s pr oper t y a 

t aki ng?"  

I I  

¶56 E- L al so c l ai med negl i gence and nui sance.   Bot h of  

t hese cl ai ms wer e di smi ssed by t he c i r cui t  cour t .   I ni t i al l y ,  i n 

Mar ch of  2006,  t he c i r cui t  cour t  r ef used t o di smi ss t hese cl ai ms 

on gr ounds of  gover nment al  i mmuni t y.   At  t he summar y j udgment  

st age,  MMSD ar gued t hat  i t s act s wer e " di scr et i onar y, "  not  

" mi ni st er i al , "  and t her ef or e i t  was i mmune f r om l i abi l i t y .   E- L,  

on t he ot her  hand,  poi nt ed t o DNR- appr oved and –mandat ed 

gr oundwat er  depl et i on speci f i cat i ons,  whi ch pr ohi bi t ed MMSD and 

i t s cont r act or s f r om l ower i ng gr oundwat er  bel ow exi st i ng l evel s.  

¶57 Based on E- L' s ar gument ,  t he c i r cui t  cour t  i ni t i al l y 

concl uded t hat  " t he act  f or  whi ch E- L seeks t o hol d MMSD l i abl e—

—exceedi ng t he gr oundwat er  depl et i on l i mi t at i on——const i t ut es a 

t r ansgr essi on i n whi ch MMSD had no di scr et i on t o engage. "   

Rel y i ng on Li st er  v.  Boar d of  Regent s of  t he Uni ver si t y of  

Wi sconsi n Syst em,  72 Wi s.  2d 282,  301,  240 N. W. 2d 610 ( 1976) ,  
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t he cour t  concl uded t hat  " not hi ng r emai n[ ed]  f or  j udgment  or  

di scr et i on. "   The cour t ,  t her ef or e,  deni ed MMSD' s summar y 

j udgment  mot i on.  

¶58 I n Febr uar y of  2007,  near l y one year  af t er  denyi ng 

MMSD' s mot i on f or  summar y j udgment  and si x mont hs bef or e t he 

case pr oceeded t o t r i al ,  t he cour t  r evi s i t ed i t s ear l i er  

deci s i on.   I n t he cour se of  deci di ng ot her  mot i ons,  t he cour t  

acknowl edged a di f f er ent  pr ovi s i on i n t he same DNR- appr oved and 

–mandat ed speci f i cat i on.   Thi s  pr ovi s i on r equi r ed t he cont r act or  

t o cont r ol  gr oundwat er  t o per f or m wor k i n t he t r enches i n t he 

dr y,  and t o r emove wat er  when concr et e i s bei ng pl aced and pi pe 

i s bei ng l ai d.   The ci r cui t  cour t  concl uded t hat  " [ d] i scr et i on 

i s conf er r ed [ by t he speci f i cat i on]  because MMSD must  exer ci se 

some j udgment  on how t o obey bot h t he dut y t o keep t he 

excavat i on dr y and saf e as wel l  as i t s dut y not  t o dr aw t he 

wat er  down t oo l ow. "   Acknowl edgi ng t hat  i t  made t hi s r ul i ng 

" r el at i vel y l at e i n t he game, "  t he cour t  di smi ssed bot h t he 

negl i gence and nui sance cl ai ms.   As a r esul t ,  t he par t i es 

pr oceeded t o t r i al  on t he i nver se condemnat i on c l ai m al one.  

¶59 Quer y:  I sn' t  t he nat ur al  r emedy f or  t he wr ong i n t hi s 

case t o be f ound i n t he l aw of  negl i gence?  Not  i f  t he cour t  

per si st s i n unr easonabl y br oad not i ons of  gover nment al  i mmuni t y  

and unr easonabl y nar r ow except i ons f or  t or t  r ecover y. 2  I n any 

event ,  because t he j ur y awar ded E- L damages under  a di f f er ent  

l egal  t heor y f r om negl i gence,  quest i ons about  gover nment al  

i mmuni t y wer e not  r ai sed i n t he pet i t i on f or  r evi ew,  and t he 
                                                 

2 See Umansky v.  ABC I ns.  Co. ,  2009 WI  82,  ¶¶37- 81,  319 
Wi s.  2d 622,  769 N. W. 2d 1 ( Pr osser ,  J. ,  concur r i ng) .  
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case bef or e us i nvol ves onl y quest i ons per t ai ni ng t o t he i nver se 

condemnat i on c l ai m.  

I I I  

¶60 I n t he absence of  an adequat e r emedy i n t or t  l aw,  t he 

onl y r emedy avai l abl e t o E- L comes f r om t he Taki ngs Cl auses of  

t he Uni t ed St at es and Wi sconsi n Const i t ut i ons. 3  Yet  t he maj or i t y 

r ej ect s E- L' s t aki ngs cl ai m,  r easoni ng t hat ,  even i f  t he r emoval  

of  E- L' s gr oundwat er  was a t aki ng,  t he damages E- L seeks ar e 

consequent i al  damages,  whi ch ar e unavai l abl e under  t aki ngs l aw.   

I n my vi ew,  t hi s anal ysi s i nt er pr et s t he scope of  damages under  

t aki ngs l aw t oo nar r owl y.  

¶61 I n Luber  v.  Mi l waukee Count y,  47 Wi s.  2d 271,  276,  177 

N. W. 2d 380 ( 1970) ,  t hi s cour t  r ej ect ed t he ar gument  t hat  

consequent i al  damages ar i s i ng f r om a t aki ng wer e " t o be suf f er ed 

i n l egal  s i l ence. "   The cour t  not ed t hat  t he r ul e agai nst  

consequent i al  damages i n emi nent - domai n cases had been at t acked 

on t he gr ounds t hat  t he r ul e i gnor es t he " economi c i mpl i cat i ons 

of  t he s i t uat i on. "   I d.  at  279 ( quot i ng Fr ank A.  Al oi  & Ar t hur  

Abba Gol dber g,  A Reexami nat i on of  Val ue,  Good Wi l l ,  and Busi ness 

Losses i n Emi nent  Domai n,  53 Cor nel l  L.  Rev.  604,  631 ( 1968) ) .   

The cour t  hel d:  

The i mpor t ance of  al l owi ng r ecover y f or  
i nci dent al  l osses has i ncr eased si gni f i cant l y s i nce 
condemnat i on power s wer e i ni t i al l y  exer ci sed i n t hi s 

                                                 
3 See U. S.  Const .  amend.  V ( " [ N] or  shal l  pr i vat e pr oper t y be 

t aken f or  publ i c use wi t hout  j ust  compensat i on" ) ;  Wi s.  Const .  
ar t .  1,  § 13 ( " The pr oper t y of  no per son shal l  be t aken f or  
publ i c use wi t hout  j ust  compensat i on t her ef or . " ) .   The maj or i t y 
deci des t hat  E- L' s damages ar e not  compensabl e under  bot h t he 
Uni t ed St at es and Wi sconsi n Const i t ut i ons.   Maj or i t y op. ,  ¶24.  
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count r y.   Dur i ng t he ear l y use of  such power ,  l and was 
usual l y undevel oped and t aki ngs sel dom cr eat ed 
i nci dent al  l osses.   Thus t he f or mer  i nt er pr et at i on of  
t he ' j ust  compensat i on'  pr ovi s i on of  our  const i t ut i on 
sel dom r esul t ed i n t he i nf l i c t i on of  i nci dent al  
l osses.   The r ul e al l owi ng f ai r  mar ket  val ue f or  onl y 
t he physi cal  pr oper t y act ual l y t aken cr eat ed no gr eat  
har dshi p.   I n moder n soci et y,  however ,  condemnat i on 
pr oceedi ngs ar e necessi t at ed by numer ous needs of  
soci et y and ar e i ni t i at ed by numer ous aut hor i zed 
bodi es.   Due t o t he f act  peopl e ar e of t en congr egat ed 
i n gi ven ar eas and t hat  we have r eached a st at e 
wher ei n r e- devel opment  i s necessar y,  commer ci al  and 
i ndust r i al  pr oper t y i s of t en t aken i n condemnat i on 
pr oceedi ngs.   When such pr oper t y i s t aken,  i nci dent al  
damages ar e ver y apt  t o occur  and i n some cases exceed 
t he f ai r  mar ket  val ue of  t he act ual  physi cal  pr oper t y 
t aken.  

I d.  at  279- 80.  

¶62 I n t hi s case,  al t hough E- L seeks r ecover y f or  damages 

beyond t he val ue of  t he gr oundwat er ,  i t  does not  go so f ar  as t o 

seek t he ki nds of  consequent i al  damages sought  i n Luber .   Luber  

deal t  wi t h consequent i al  damages beyond t he r educt i on i n " f ai r  

mar ket  val ue"  of  t he pr oper t y——t he l andowner  sought  l ost  r ent .   

I n t hi s case,  however ,  t he j ur y awar ded E- L t he r educt i on i n 

f ai r  mar ket  val ue of  i t s  pr oper t y.   The ci r cui t  cour t  i nst r uct ed 

t he j ur y:  

I f  t he gover nment  t akes pr i vat e pr oper t y f or  a 
publ i c use,  t he gover nment  must  pay t he owner  t he f ai r  
mar ket  val ue of  t he pr oper t y t hat  i s  t aken.   I f  onl y 
par t  of  an owner ' s pr oper t y i s t aken,  and i f  t aki ng 
par t  of  t he pr oper t y r educes t he val ue of  t he pr oper t y 
t hat  r emai ns,  t he gover nment  must  pay t he di f f er ence 
bet ween t he f ai r  mar ket  val ue of  t he pr oper t y  bef or e 
t he t aki ng and t he f ai r  mar ket  val ue of  t he pr oper t y 
af t er  t he t aki ng.  

¶63 Based on t hi s  i nst r uct i on,  t he j ur y det er mi ned t hat  E-

L shoul d be compensat ed i n t he amount  of  $309, 388.   Even t hough 

E- L pr esent ed t hi s evi dence i n t er ms of  t he cost  of  r epai r i ng 
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t he pi l es,  t he cost  of  t hese r epai r s amount ed t o t he r educt i on 

i n val ue t o E- L' s pr oper t y t hat  r esul t ed f r om MMSD' s t aki ng.   

The maj or i t y now r ever ses t he deci s i on of  a pr oper l y i nst r uct ed 

j ur y t hat  det er mi ned t he amount  of  compensat i on based on t he 

evi dence bef or e i t .  

¶64 Thi s poi nt  i s  f ur t her  emphasi zed by E- L' s i ni t i al  

c l ai m t hat  t he " t aki ng"  was t he t aki ng of  " por t i ons of  t he wood 

pi l es"  suppor t i ng t he bui l di ng.   Whet her  MMSD " t ook"  t he wood 

pi l es or  " t ook"  t he gr oundwat er ,  t he r esul t  was t he same:  MMSD 

t ook a por t i on of  E- L' s pr oper t y,  causi ng a r educt i on i n f ai r  

mar ket  val ue t o t he r emai nder  of  t hat  pr oper t y.  

¶65 Two ear l y Wi sconsi n cases suppor t  t he concl usi on t hat  

damages ar e avai l abl e i n t he c i r cumst ances her e.   I n Damkoehl er  

v.  Ci t y of  Mi l waukee,  124 Wi s.  144,  145,  151,  101 N. W.  706 

( 1904) ,  t he c i t y r emoved t he l at er al  suppor t  f or  a bui l di ng when 

gr adi ng an adj acent  st r eet ,  causi ng por t i ons of  t he l ot  " t o 

subsi de and sl i de i nt o t he excavat ed st r eet . "  The cour t  r ej ect ed 

t he ar gument  t hat  t he damages caused by t he excavat i on of  

hi ghways wer e " pur el y consequent i al , "  and per mi t t ed r ecover y 

under  t he Taki ngs Cl ause.   I d.  at  152.   The same si t uat i on ar ose 

i n Dahl man v.  Ci t y of  Mi l waukee,  131 Wi s.  427,  439- 440,  111 

N. W.  675 ( 1907) ,  and t he cour t  adopt ed t he hol di ng i n Damkoehl er  

f or  t he pr oposi t i on t hat  " wher e a subst ant i al  par t  of  t he 

adj oi ni ng owner ' s l and f al l s i nt o t he st r eet  by r eason of  t he 

r emoval  of  i t s  l at er al  suppor t  i n t he cour se of  gr adi ng,  t her e 

was a t aki ng of  t he soi l  f or  publ i c pur poses and not  a mer e 

consequent i al  damage. "   I d.  
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¶66 I n uphol di ng t he j ur y ver di ct  i n t he pr esent  case,  t he 

cour t  of  appeal s  cor r ect l y saw " no l ogi cal  basi s  t o di st i ngui sh 

bet ween t he r emoval  of  soi l  pr ovi di ng l at er al  suppor t  and t he 

di ver si on of  gr oundwat er  per f or mi ng essent i al l y  t he same 

f unct i on——t hat  i s,  suppor t i ng t he st r uct ur al  i nt egr i t y of  a 

bui l di ng l i ke t hat  owned by E- L Ent er pr i ses. "   E- L Ent er s. ,  I nc.  

v.  Mi l waukee Met r o.  Sewer age Di st . ,  2009 WI  App 15,  ¶11,  316 

Wi s.  2d 280,  763 N. W. 2d 231.   I n nei t her  Damkoehl er  nor  Dahl man 

wer e t he l andowner s seeki ng compensat i on f or  t he speci f i c 

physi cal  pr oper t y " t aken"  by t he c i t y:  i n bot h cases,  t he damage 

was caused by t he c i t y ' s act  of  gr adi ng a st r eet .   I n bot h 

cases,  l i ke t hi s  case,  a pat t er n of  event s t ook pl ace:  ( 1)  t he 

gover nment  per f or med an act i on t hat  " t ook"  par t  of  t he 

l andowner ' s pr oper t y;  and ( 2)  t he di r ect  consequence of  t hat  

t aki ng was a r educt i on i n t he val ue of  t he l andowner ' s pr oper t y.  

¶67 The maj or i t y di st i ngui shes Damkoehl er  on gr ounds t hat  

t he l andowner  l ost  t he ent i r e val ue of  t he pr oper t y.   The cour t  

i n Damkoehl er ,  however ,  di d not  l i mi t  i t s  hol di ng i n t hat  way.   

I t  r equi r ed t hat  t he c i t y,  i n gr adi ng a st r eet ,  " cause no 

unnecessar y damage t o an adj oi ni ng l andowner , "  and asser t ed t hat  

t he c i t y ' s act i ons r esul t ed i n a t aki ng " t o t he ext ent  of  such 

i nj ur y. "    Damkoehl er ,  124 Wi s.  at  150- 51 ( emphasi s added) .  

¶68 Fur t her mor e,  t he cour t  i n Dahl man hel d t hat  a t aki ngs 

cl ai m coul d be mai nt ai ned " wher e a subst ant i al  par t "  of  t he 

pr oper t y f el l  i nt o t he st r eet .   Dahl man,  131 Wi s.  at  440- 41.   I n 

Dahl man,  t he j ur y f ound t hat  t he l oss of  soi l  " caused no 

depr eci at i on i n t he val ue of  t he pr emi ses. "   I d.  at  439.   Yet  



No.   2008AP921. dt p 
 

9 
 

t he cour t  per mi t t ed t he l andowner  t o r ecover  nomi nal  damages 

agai nst  t he c i t y.   I d.  at  440.   Thi s case i s l egal l y 

i ndi st i ngui shabl e f r om Dahl man,  save t hat  t he j ur y her e 

det er mi ned t hat  t he f ai r  mar ket  val ue of  E- L' s pr oper t y was 

r educed by $309, 388.  

¶69 The Damkoehl er  case has been ci t ed i n ot her  

j ur i sdi ct i ons,  i ncl udi ng Sout h Car ol i na.   I n Whi t e v.  Sout her n 

Rai l way Co. ,  140 S. E.  560,  564 ( 1927) ,  t he Sout h Car ol i na cour t  

wr ot e:  

The wor d " t aken"  i n t he const i t ut i onal  pr ovi s i on c i t ed 
i s not  l i mi t ed i n i t s meani ng and appl i cat i on t o cases 
i n whi ch t her e i s an act ual  physi cal  sei zur e and 
hol di ng of  pr oper t y,  but  i s  br oad enough t o i ncl ude 
cases i n whi ch t he access t o abut t i ng pr emi ses i s 
obst r uct ed by t he change of  gr ade of  a hi ghway or  
t her e i s such physi cal  i nj ur y t o pr oper t y as r esul t s 
i n dest r uct i on or  subst ant i al  i mpai r ment  of  i t s  
usef ul ness.   See 20 C. J.  697,  and t he f ol l owi ng cases 
t her ei n c i t ed:  Nevi ns v.  Peor i a,  41 I l l .  502,  89 Am.  
Dec.  392;  Ti nker  v.  Rockf or d,  36 I l l .  App.  460;  
Hender shot t  v.  Ot t umwa,  46 I owa 658,  26 Am.  Rep.  182;  
Of f ut t  v.  Mont gomer y Count y,  94 Md.  115,  50 A.  419;  
Vander l i p v.  Gr and Rapi ds,  73 Mi ch.  522,  41 N. W.  677,  
3 L. R. A.  247,  16 Am.  St .  Rep.  597;  Br oadwel l  v.  
Kansas,  75 Mo.  213,  42 Am.  Rep.  406;  Mosi er  v.  Or egon 
Nav.  Co. ,  39 Or .  256,  64 P.  453,  87 Am.  St .  Rep.  652;  
St ear ns v.  Ri chmond,  88 Va.  992,  14 S. E.  847,  29 Am.  
St .  Rep.  758;  Ki ncai d v.  Seat t l e,  74 Wash.  617,  134 P.  
504,  135 P.  820;  Damkoehl er  v.  Mi l waukee,  124 Wi s.  
144,  101 N. W.  706;  For bes v.  Or ange,  85 Conn.  255,  82 
A.  559;  Wal t er s v.  Bal t i mor e [ & Ohi o R. ] R.  Co. ,  120 
Md.  644,  88 A.  47,  46 L. R. A.  ( N. S. )  1128;  Coyne v.  
Memphi s,  118 Tenn.  651,  102 S. W.  355;  Hami l t on Count y 
v.  Rape,  101 Tenn.  222,  47 S. W.  416.  

I V 

¶70 At  t he end of  t he t went i et h cent ur y,  t he Uni t ed St at es 

Supr eme Cour t  obser ved t hat  t he Taki ngs Cl ause of  t he Uni t ed 

St at es Const i t ut i on pr ohi bi t s gover nment  " f r om f or ci ng some 
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peopl e al one t o bear  publ i c bur dens whi ch,  i n al l  f ai r ness and 

j ust i ce,  shoul d be bor ne by t he publ i c as a whol e. "   Dol an v.  

Ci t y of  Ti gar d,  512 U. S.  374,  384 ( 1994)  ( quot i ng Ar mst r ong v.  

Uni t ed St at es,  364 U. S.  40,  49 ( 1960) ) .   The Damkoehl er  cour t  

sai d much t he same t hi ng 90 year s ear l i er :  

We ar e not  unmi ndf ul  t hat  ot her  j ur i sdi ct i ons hol d 
t hat  damages r esul t i ng f r om l andsl i des caused by 
excavat i ons on hi ghways i n t he cour se of  i mpr ovi ng 
t hem f or  publ i c use ar e pur el y consequent i al ,  and not  
r ecover abl e by t he owner .   We f i nd t he doct r i ne of  
l i abi l i t y  under  such ci r cumst ances mor e consonant  wi t h 
r eason and j ust i ce .  .  .  .  

Damkoehl er ,  124 Wi s.  at  152 ( emphasi s added) .  

¶71 Because t he maj or i t y expect s E- L t o suf f er  i n l egal  

s i l ence,  I  r espect f ul l y di ssent .  
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