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NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2008AP921
(L.C. No. 2004CV5505)

STATE OF W SCONSI N ) I N SUPREME COURT

E-L Enterprises, Inc.,

Pl ai ntiff-Respondent, FI'LED
v JuL 2, 2010
M | waukee Metropolitan Sewerage District, David R Schanker

Clerk of Supreme Court

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed.

11 ANNETTE KI NGSLAND ZI EGLER, J. This is a review of a
publ i shed decision of the court of appeals,® which affirmed the
judgnment entered on a jury verdict by MIwaukee County GCircuit

Court, Richard J. Sankovitz, Judge. The jury found that when

constructing a sewer, the MIlwaukee Metropolitan Sewerage
District (the Sewer age District) unr easonabl y renoved
groundwater from the property of E-L Enterprises, Inc. (E-L),

whi ch caused E-L's building to settle and anobunted to a taking

L E-L Enters., Inc. v. MIlwaukee Metro. Sewerage Dist., 2009
W App 15, 316 Ws. 2d 280, 763 N.W2d 231.
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of E-L's property wthout just conpensation. The jury awarded
E-L damages in the anount of $309, 388.

12 The Sewerage District filed a notion for judgnment
notwi thstanding the verdict on the grounds that the damages
E-L suffered to its property were consequenti al damages
resulting from governnmental action and therefore were not
conpensabl e under the takings clause of the Wsconsin
Consti tution. Al ternatively, the Sewerage District noved for a
new trial based on insufficient evidence to support the verdict.
The circuit court denied the Sewerage District's notions and
awarded E-L its attorney fees and costs. The circuit court then
entered judgnment in the amount of $624,375.48 on behalf of
E-L and agai nst the Sewerage District.

13 The Sewerage District appealed, and the court of
appeal s affirned. The Sewerage District petitioned this court
for review, and we accepted. W now reverse the decision of the
court of appeals.

14 This case presents the following issues: (1) whether
the Sewerage District's conduct constituted a taking of E-L's
property w thout just conpensation in violation of Article 1,
Section 13 of the Wsconsin Constitution and the Fifth Amendnent

of the United States Constitution;? and (2) whether E-L has

2 The issue of whether the Sewerage District's conduct
constituted a taking wunder the US.  Constitution was not
i nvoked, argued, or appealed bel ow However, pursuant to our
order, the parties briefed the issue before this court.

2



No. 2008AP921

established an inverse condemation claim under Ws. Stat.
§ 32.10 (2007-08),3 entitling E-L to attorney fees and costs.*
15 As a prelimnary matter, we need not decide today the

panoply of issues that relate to an alleged taking of

3 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.

W sconsin St at . 8§ 32. 10, "Condemat i on pr oceedi ngs
instituted by property owner," provides:

If any property has been occupied by a person
possessi ng the power of condemation and if the person
has not exercised the power, the owner, to institute
condemmati on proceedings, shall present a verified
petition to the circuit judge of the county wherein
the land is situated asking that such proceedi ngs be
comenced. The petition shall describe the |[and,
state the person against which the condemation
proceedings are instituted and the use to which it has
been put or is designed to have been put by the person
agai nst which the proceedings are instituted. A copy
of the petition shall be served upon the person who
has occupied petitioner's land, or interest in |and.
The petition shall be filed in the office of the clerk
of the circuit court and thereupon the matter shall be
deened an action at law and at issue, with petitioner
as plaintiff and the occupying person as defendant.

The <court shall nmake a finding of whether the
defendant is occupying property of the plaintiff
wi thout having the right to do so. If the court
determines that the defendant 1is occupying such

property of the plaintiff without having the right to
do so, it shall treat the matter in accordance wth
the provisions of this subchapter assuming the
plaintiff has recei ved from the def endant a
jurisdictional offer and has failed to accept the sane
and assumng the plaintiff is not questioning the
right of the defendant to condenn the property so

occupi ed.
* Pursuant to Ws. Stat. § 32.28(3), "litigation expenses
shall be awarded to the condemmee if: . . . (c) The judgnent is

for the plaintiff in an action under s. 32.10."
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gr oundwat er . In this case, E-L introduced no proof as to the
val ue of the extracted groundwater.® Instead, E-L seeks danmges
for the cost to repair its building and for the |loss of use of
its wood piles. The Sewerage District did not physically occupy
the property for which E-L seeks conpensation, and no
gover nient - i nposed restriction deprived E-L of al |, or
substantially all, of +the beneficial wuse of its property.
Accordingly, what remains are nere consequential danmages to
property resulting from governnental action, which are not

conpensabl e under constitutional takings law.°®

The danmage to
E-L's building was caused by the alleged negligent construction
of the sewer; hence, E-L's claim sounds in tort and seeks
damages for which the Sewerage District is not |liable under the
doctrine of governnental inmmunity. For the sane reasons, we
further conclude that E-L has failed to establish an inverse
condemmation claim under Ws. Stat. § 32.10. E-L is therefore

not entitled to attorney fees and costs under Ws. Stat. ch. 32.

® E-L sought damages for the cost to repair its building and
the attorney fees and costs E-L incurred litigating with the
nei ghbor who owned the adjacent alley and refused E-L access to
make the repairs. At trial, E-L introduced proof of those
damages. We are cognizant of the fact that the jury was asked
to determne the sum of noney that would "justly conpensate E-L
for the taking of the groundwater"; however, there was no proof
introduced at trial as to the value of the extracted
groundwater. See infra Part I11.A 1.

°® W have in this case "only dammge, without appropriation
to the public purpose,” and therefore, E-L is unable to recover
its damages on the theory of a constitutional taking for public
use. See Ws. Power & Light Co. v. Colunbia Cnty., 3 Ws. 2d 1,
6-7, 87 N.W2d 279 (1958).
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Accordingly, this court reverses the decision of the court of
appeal s.
| . FACTUAL BACKGROUND AND PROCEDURAL POSTURE

16 In the 1980s, the Sewerage District constructed the
Deep Tunnel System a 19 mle long system of sewers across
M | waukee County "that hel p[s] reduce water pollution by storing
excess wastewater 140 to 330 feet underground" until the
wast ewat er can be treated at reclamation facilities.” The Deep
Tunnel included the 1987-88 construction of the Crosstown 7
sewer (the sewer), a "near-surface collector sewer" that
coll ects sewage overflow and diverts it away from the Menononee
River and into storage in the Deep Tunnel. The sewer was
constructed for the Sewerage District by Bowes Contracting
| nc./ Tomasi ni Construction I nc. Joi nt Venture (BC/Td).
Pursuant to the Sewerage District's contract with BCI/TC, the
means and nethods of the construction were left to BCI/TCl's
di scretion. The contract required BCI/TCI to avoid damage to
nei ghboring buildings and to repair any damage caused by the
removal of water from the construction site. Under the
contract, BCI/TCl was responsible for any resulting damage to
surroundi ng properties.

17 To construct the sewer, BCl / TCl dug a trench

installed sewer pipes, and restored the surface. A portion of

" See the M Ilwaukee Metropolitan Sewerage District website
http://v2. mmed. conl deept unnel hi story. aspx (providing the history
of t he Deep Tunnel System
http://v2. mmed. com deept unnel how t wor ks. aspx (expl ai ning how the
Deep Tunnel works).
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the sewer was constructed in the Sewerage District's easenent
under a private alley adjacent to the subject building owed by
E-L on North 12th Street in MIwaukee.® E-L's building was built
in 1928 on "wood piles,” |ong wooden poles that are capped wth
concrete and driven into the ground to provide support for the
bui l di ng's foundati on. To prevent the wood piles from rotting
and weakeni ng, they nust be sufficiently saturated with water.

18 However, in order for BCI/TCI to properly lay the
sewer pipe and pour concrete, the trench had to be dry.
Accordingly, BC/TC punped groundwater from the trench for 17
days. When the sewer was conpleted in 1988, groundwater
measurenents showed that the [evel of groundwat er  near
E-L's building had been significantly reduced. It took two
years for the groundwater |evel to recover

19 In 1998, about ten years after the sewer project was
conpleted, E-L's owner, Joseph Loftus, noticed that cracks in
the foundation of his building appeared to be worsening, so he
started to nonitor the building's settlenent rate. In 2001, an
engi neer exam ned the building's wood piles and determ ned that
the caps of 14 wood piles had rotted and were no |longer able to
support the building. Those particular wood piles were under
the south wall of E-L's building, nearest to the 1987-88 sewer
construction site. In Septenber 2003, E-L notified the Sewerage

District of the building damage, and in October, E-L repaired

8 It is undisputed that neither BCI/TCl, the construction
trench, nor the Sewerage District ever entered E-L's property.
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t he buil ding. To repair the building, the damaged portions of
the wood piles were sawed off and replaced with concrete. The
repairs cost a total of $309,388, which includes E-L's attorney
fees incurred in Ilitigation with a neighbor who owned the
adjacent alley and refused E-L access to neke the building
repairs. It is wundisputed that E-L continued to |ease the
bui | di ng t hroughout this entire period.

10 On June 23, 2004, E-L filed suit against the Sewerage
District and CNA Insurance Conpanies (CNA), the insurer for the
now defunct BCI/TCl. E-L alleged causes of action against the
Sewerage District for negligence, continuing nuisance, and
i nverse condemnation and alleged causes of action against CNA
for negligence and continuing nuisance.?® The circuit court
dismssed E-L's negligence and nuisance clains against the
Sewerage District on the basis of governnental imunity under
Ws. Stat. § 893.80(4).1%° Accordingly, only E-L's inverse

condemati on cl ai mrenni ned. **

® Before trial, ONA settled E-L's negligence and nuisance
clainms in a confidential agreenent.

10 Wsconsin Stat. § 893.80(4) provides:

No suit may be brought against any volunteer fire
conpany organi zed under ch. 213, politica
corporation, governnental subdivision or any agency
thereof for the intentional torts of its officers,
officials, agents or enployees nor my any suit be
brought against such corporation, subdi vi sion or
agency or volunteer fire <conpany or against its
officers, officials, agents or enployees for acts done
in the exercise of legislative, quasi-Ilegislative,
judicial or quasi-judicial functions.
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11 As to the inverse condemmation claim E-L's conplaint
alleged that the Sewerage District's operation and maintenance
of the Deep Tunnel System and the pipes constructed as a part of
the sewer "physically took portions of the wood piles which
rendered them wunusable and damaged the E-L Building."
E-L alleged that the Sewerage District's acts constituted a
t aki ng:

[ The Sewerage District's] conduct constitutes a
taking of E-L Enterprises' property for public use.
Specifically, [the Sewer age District's] conduct
constitutes a physical invasion that deprived and
continues to deprive E-L Enterprises of all beneficia
use of the wood piles in violation [of] the Fifth
Amendnment of the United States Constitution and
Article I, Section 13 of the Wsconsin Constitution.

[ The Sewerage District] took E-L Enterprises
property wthout paying E-L Enterprises its just
conpensati on.

E-L did not appeal the circuit court's dismssal of its
negl i gence and nuisance clains against the Sewerage District;
accordingly, that issue is not before this court.

' Wthin its cause of action for "inverse condemation,"
E-L alleged both a constitutional takings claim and an inverse
condemation claim under Ws. Stat. § 32.10, although § 32.10
was not expressly referenced.
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In addition to damages, E-L's conplaint demanded attorney fees
and costs relating to E-L's claimfor inverse condemation. 2

12 E-L's takings claimunder Article I, Section 13 of the
W sconsin Constitution proceeded to a jury trial. The speci al
verdict form asked the jury whether the Sewerage District's
removal of groundwater from E-L's property was a taking. To
assist the jury in answering that question, the circuit court
instructed the jury that the | aw bars the governnent from taking
property for public use wthout conpensating the owner and that
"[g] roundwater is considered property of the person who owns the

land under which it flows."® If the jury found that the

291n its order on July 19, 2007, before trial, the circuit
court denied E-L's request for attorney fees and costs on the
grounds that E-L did not have a claim for inverse condemmation
under Ws. Stat. § 32.10. After the trial, the circuit court
reconsidered its earlier order and decided that E-L was entitled
to attorney fees and costs under ch. 32. Accordingly, E-L's
entitlement to attorney fees and costs is an issue before this
court on appeal .

13 The Sewerage District objected to the circuit court's
instruction that "[g]roundwater is considered property of the
person who owns the | and under which it flows":

[ The Court]: . . . [The Sewerage District] deleted the
sent ence or pr opose to del ete t he sent ence,
"Groundwater is considered property of the person who
owns the land under which it flows."

That statenent is true. It's not their exclusive
property. They don't have the right to exclude others
fromusing it, but they do have the right to use it,
and Mchels [State v. Mchels Pipeline Constr., Inc.,
63 Ws. 2d 278, 217 N.W2d 339 (1974)] recogni zes that
t hey have a property interest in it.

So as a matter of fact, it is E-L's property, not
its property alone, but it is E-L's property.

9
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Sewerage District's renoval of groundwater from E-L's property
was a taking, the jury was required to answer whether the
removal of groundwater from E-L's property caused E-L's building
to settle. If the jury answered that question in the
affirmative, the jury had to determne the sum of noney that
would "justly conpensate E-L for the taking of the groundwater

beneath the south end of [E-L's] building."

Oherwse if E-L doesn't have any property interest in
here, game over. This case ends. If it has no
property interest in it, they cannot nake a claim for
j ust conpensati on.

[ Attorney James H. Petersen, counsel for the Sewerage

District]: Your Honor, | guess that's precisely the
point the District is getting at. G oundwater is a
comon good. I f you have property, you have a right

to use the groundwater that passes underneath your
| and, and even sone of the groundwater that's under
your neighbor's land, by virtue of your property
owner shi p.

But it doesn't nean that that groundwater is
yours to the exclusion of others.

[ The Court]: I'm not saying that weither, and ny
instructions don't say that either.

[Atty. Petersen]: These instructions allow that. They
allow that to be argued.

[ The Court]: First of all, it doesn't matter whether
they allow that or not. The jury is not being asked
to find that this was E-L's property excl usively.

In fact, the jury is being instructed to the
opposite, that both the D strict and E-L and anybody
else in that neighborhood had the right to use that
property as long as they used it reasonably.

10
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113 The jury found that the Sewerage D strict's renoval of
groundwater from E-L's property was unreasonable, constituted a
taking, and caused E-L's building to settle. The jury awarded
E-L $309,388 "for the taking of groundwater"” beneath its
bui | di ng—an anount equal to the cost to repair E-L's building
and the attorney fees E-L incurred litigating with the neighbor
who owned the adjacent alley and refused E-L access to nake the
repairs.

14 In its Novenber 7, 2007 order, the circuit court
deni ed t he Sewer age District's noti on for j udgnent
notw thstanding the verdict or, in the alternative, a new trial
and granted E-L's request for attorney fees and costs under Ws.
Stat. ch. 32.%

15 The Sewerage District appealed, and the court of
appeals affirmed, concluding that the jury verdict supported
E-L's inverse condemation claim under Article I, Section 13 of

the Wsconsin Constitution and Ws. Stat. ch. 32. E-L Enters.,

Inc. v. MIwaukee Metro. Sewerage Dist., 2009 W App 15, 911,

316 Ws. 2d 280, 763 N w2d 231. The court of appeals applied
Wsconsin Power & Light Co. v. Colunbia Cnty., 3 Ws. 2d 1, 87

N. W2d 279 (1958), and reasoned that although nere consequenti al
damage to property resulting from governnent action is not a

taking, E-L Enters., 316 Ws. 2d 280, 19, "the Sewerage District

had 'reason to anticipate that danmage would result from its

acts,"" id., 710 (quoting Ws. Power & Light, 3 Ws. 2d at 7).

14 See supra note 12.

11
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Accordingly, the court of appeals concluded that "this case is

on the "taking' side of the line recognized by Wsconsin Power &

Light." E-L Enters., 316 Ws. 2d 280, f{10.

16 According to the court of appeals, this case is "nost

anal ogous"” to this court's decision in Dankoehler v. Gty of

M | waukee, 124 Ws. 144, 101 NNW 706 (1904), later clarified in
Dahlman v. Cty of MIwaukee, 131 Ws. 427, 439-40, 111 N.W 675

(1907), in which we held that the renoval of a building s
| ateral support by street grading constituted a conpensable
taking as opposed to consequential damages for which there was

no renedy. E-L Enters., 316 Ws. 2d 280, 9. The court of

appeals "[saw] no logical basis to distinguish between the
removal of soil providing |ateral support and the diversion of
groundwater performng essentially the sane function." Id.,
111. Because "W sconsin |aw already recognizes that a property
owner's interest in the integrity of water may give rise to a

protectable right," id. (citing State v. Mchels Pipeline

Constr., Inc., 63 Ws. 2d 278, 217 N.W2d 339 (1974); Price v.

Marinette & Menom nee Paper Co., 197 Ws. 25, 221 N W 381

(1928)), the court of appeals concluded that the Sewerage
District's diversion of gr oundwat er from E-L's property

constituted a taking. E-L Enters., 316 Ws. 2d 280, f11.

17 In concluding that the Sewerage District's conduct
constituted an "occupation” under Ws. Stat. § 32.10, id., 17,
the court of appeals explained that "[t]he law in Wsconsin is
settled that an entity wth the power of condemation may
‘occupy' land w thout physical entrance onto that land," id.,

12
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18. In particular, the court of appeals cited Wkel .

Department of Transportation, 2001 W App 214, 247 Ws. 2d 626

635 N.W2d 213, for the proposition that "there nmay be a taking
when the entity with the power of condemation does sonething
outside of the affected property that adversely inpacts the
owner's use of that property.” E-L Enters., 316 Ws. 2d 280
18.

118 Finally, the <court of appeals concluded that the
circuit court did not err in awarding attorney fees and costs to
E-L because E-L prevailed on its inverse condemation claim
under Ws. Stat. § 32.10. 1Id., 21

119 W now reverse the decision of the court of appeals.

1. STANDARD OF REVI EW

20 Whet her governnment conduct constitutes a taking of

private property w thout just conpensation is a question of |aw

that this court reviews de novo. R W Docks & Slips v. State

2001 W 73, 913, 244 Ws. 2d 497, 628 N.W2d 781, Howell Plaza,

Inc. v. State Hi ghway Commin, 92 Ws. 2d 74, 80, 284 N W2d 887

(1979) (hereinafter Howell Plaza I1). In addition, whether an

i nverse condemmation clai mhas been established under Ws. Stat.
8 32.10 involves the interpretation and application of a
statute, which presents a question of |aw that we review de novo
whi |l e benefiting from t he | ower courts' anal yses.

C. Coakley Relocation Sys. v. Cty of MIwaukee, 2008 W 68,

14, 310 Ws. 2d 456, 750 N.W2d 900; see al so Koskey v. Town of

Bergen, 2000 W App 140, 14, 237 Ws. 2d 284, 614 N W2d 845.
[11. ANALYSI S
13



No. 2008AP921

A. Takings Caim
21 Article |, Section 13 of the Wsconsin Constitution
provi des: "The property of no person shall be taken for public
use w thout just conpensation therefor."” Li kewi se, the Takings
Clause of the Fifth Amendnent of the U S. Constitution, made
applicable to the States through the Fourteenth Anendnent,
provides that private property shall not "be taken for public

use, w thout just conpensation.”™ Lingle v. Chevron US A Inc.,

544 U. S. 528, 536 (2005) (citing Chicago, Burlington & Quincy R

Co. v. Gty of Chicago, 166 U S. 226 (1897)). In order to

trigger the "just conpensation” clause under either the
W sconsin Constitution or the U S. Constitution, there nust be a

"taking" of private property for public use. Zinn v. State, 112

Ws. 2d 417, 424, 334 N W2d 67 (1983); Howell Plaza 11, 92

Ws. 2d at 80.

22 Under the Wsconsin Constitution, two types of
governnental conduct can constitute a taking: (1) "an actual
physi cal occupation” of private property or (2) a restriction
that deprives an owner "of all, or substantially all, of the

beneficial use of his property.” Howel |l Plaza, Inc. v. State

H ghway Commin, 66 Ws. 2d 720, 726, 226 N W2d 185 (1975)

(hereinafter Howell Plaza 1). SSimlarly, under the US.

Constitution, governnental conduct gives rise to a takings claim
when there is either (1) "direct governnment appropriation or
physi cal invasion of private property” or (2) governnent
regulation of private property that is "so onerous that its
effect is tantanount to a direct appropriation.” Lingle, 544

14
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US at 537. The latter category, deenmed a "regulatory taking,"
is per se conpensable wunder the Fifth Amendnent iif the
regulation "requires an owner to suffer a permanent physical
invasion of her property" or "conpletely deprives an owner of
‘all economically beneficial us[e]'" of her property."” Id. at
538 (quoting Lucas v. S.C. Coastal Council, 505 U S. 1003, 1019
(1992)).

23 In this case, E-L does not claim that the Sewerage
District's conduct constituted a regulatory taking. Rather, E-L
claims that the Sewerage District "physically took" E-L's

property.®® E-L's brief asserts that the Sewerage District

9n its brief, E-L "asserts that the [Sewerage] District's
taking was a physical, not regulatory, taking." Al though E-L
asserts that it is not claimng a regulatory taking, E-L's brief
contradicts that by likening the Sewerage District's conduct to
government regul atory action analyzed in Loretto v. Tel epronpter
Manhattan CATV Corp., 458 U.S. 419 (1982).

15
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"physically took E-L's groundwater and deprived E-L of the use
of that groundwater, resulting in the dimnished value of E-L's
property." E-L argues that by punping groundwater from the
trench, thereby extracting the groundwater from beneath E-L's
adj acent building, the Sewerage District physically occupied or
directly appropriated E-L's groundwater for the construction of
the sewer. The renoval of the groundwater damaged the
building's wood piles, causing the building to settle and
reducing the value of E-L's property. Because the groundwater
was appropriated in connection with the installation of the

sewer, which was created for the public's use and benefit, E-L

Loretto is an exanple of one of +tw categories of
regul atory action that is deenmed a per se taking under the Fifth
Amendnent. See Lingle v. Chevron U S A Inc., 544 U S. 528, 538
(2005) (citing Loretto as an exanple of a regulatory taking)
Lucas v. S.C. Coastal Council, 505 U S 1003, 1015 (1992)
(sanme). In Loretto, the United States Suprene Court held that a
New York law requiring landlords to permt cable conpanies to
install cable facilities in apartnment buildings anounted to a

per manent  physi cal invasion of private property and thus
requi red conpensation as a matter of |aw 458 U. S. 4109. A
per manent physical invasion of private property, |like the
installation of <cable facilities occupying portions of a
property owner's roof, is different than the "classic taking in
whi ch governnment directly appropriates private property or ousts
the owner from his domain." Lingle, 544 U. S. at 539. The

former is a per se taking that requires just conpensation, id.
at 538, "without regard to the public interests that it may
serve," Loretto, 458 U S at 426; see also Lucas, 505 U S. at
1015 (stating that per manent physi cal invasions require
conpensation "no matter how weighty the public purpose behind
it").

At oral argunment, E-L reiterated that its claimis based on
the classic, not regulatory, category of taking: the Sewerage
District's actual occupation or direct appropriation of E-L's

property.

16
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claims that it is entitled to just conpensation under both the
W sconsin Constitution and the U S. Constitution.

24 E-L's takings claim nust fail. E-L's claim norphed
from a conplaint that the Sewerage District "physically took
portions of the wood piles which rendered them unusable and
damaged the E-L Building” into a special verdict formthat asked
the jury to determne the sum of noney that would "justly
conpensate E-L for the taking of [the] groundwater."” The
groundwat er was indeed that which was extracted by the Sewerage
District, but E-L introduced no proof as to the value of the
extracted groundwater. Ther ef or e, whet her E-L owns the
extracted groundwater is inapposite in this case.’ E-L instead
seeks damages for the cost to repair its building and for the
| oss of use of its wood piles. However, the Sewerage District
did not physically occupy the property for which E-L seeks
conpensation, and no government-inposed restriction deprived E-L
of all, or substantially all, of the beneficial use of its
property. VWat remains are nere consequential danmages to
property resulting from governnental action, which are not
conpensable under Article 1, Section 13 of the Wsconsin

Constitution or the Takings C ause of the Fifth Amendnent.

® While we recognize the significance of this issue, it is
our position that its resolution is better reserved for a future
case.

17
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1. Whether E-L owns the extracted groundwater
is inapposite in this case.

25 To determ ne whether a taking occurred, E-L argues
that "the first question that nust be addressed is whether
property owners have a property right in groundwater.” As E-L
correctly points out, there can be no takings claim if that
which the Sewerage District allegedly took is not E-L'Ss
property. However, E-L introduced no proof as to the value of
the extracted groundwater. Instead, E-L seeks damages that flow
from the allegation that when the Sewerage District punped
groundwater from the trench, the groundwater |evel beneath E-L's
buil ding was | owered, causing the wood piles to dry out and the
building to settle. E-L's opening and closing argunents at
trial make clear that instead of seeking damages for the val ue
of the extracted groundwater, E-L seeks damages for the cost to
repair the wood piles and E-L's buil ding.

26 In its opening argunent, E-L clained that the Sewerage
District took E-L's groundwater but consistently spoke of danmmge

to E-L's wood piles and buil di ng:

[ The Sewerage District] knew that its partial
taking of the property, taking of groundwater would
result in a lower value of E-L's building. You take
the groundwater, the piles rot, your building sinks
your building is not worth what it was.

As a result of [the Sewerage District] taking
groundwater, E-L's property lost value, the entire
property. We believe the value of the building |ost
the value equal to the amobunt of the repairs that had
to be done.
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If 1'"'m going to sell a house and you think it's
worth $400,000, and | know the roof needs to be
repai red for $30,000, sonebody buying that is going to
say, no, it's not $400,000, it's worth 370.

They're going to take out the value. And that's

what E-L contends is the anount taken. The loss in
the value of their property. And the anount that
we're seeking on that is just the anbunt E-L paid out
of pocket.

Everything we show you at trial is for you to see
why E-L should be conpensated for the taking of the
groundwater by [the Sewerage District]. And how much
nmoney wi Il equal the value of the groundwater taken by
[the Sewerage District] and the harm caused to E-L
fromthe damage to its piles.

127 Simlarly, in its closing argunent, E-L reiterated to
the jury that E-L was seeking damages for the cost to repair its
bui | di ng:

The next question [on the special verdict fornj
asks what amount should E-L be paid for its just
conpensation. And here's where we're going on this.

The reduction in the fair market value was what
were the repairs that had to be done on this place.

And the repairs that had to be done are
summari zed in Exhibit 51 for you. There's multiple

" E-L's repeated reference to Exhibit 51 as a sumary of
its danages nakes it readily apparent that E-L seeks danages for
the cost to repair its building, as opposed to the value of the

extracted groundwater. Exhi bit 51, a five-page docunent titled
"Costs to Repair the Valley Business Center [or E-L's
building]," is a conprehensive list of the repairs made to E-L's
buil ding and the costs thereof. The document has a "Detail"”
list of the repairs mde, which includes "Wndow work,"
"Foundat i on, Interior . . . ," "lInstalled baseboard, etc.,"
"Electrical work for wall,” "Wall repairs,” "Deno piping, etc.,”

and like repairs.
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exhibits that have all the invoices, but if you |ook
at Exhibit 51, you're going to find a sunmary.

. . . The nunber we're asking for when you add up all
t he nunber [sic] for the 2003 work, the 2004 work, and
the attorney fees, we had to fight, you know, we had
an easement that was a very standard easenent.!®

W had an [sic] to get permssion to go
underneath and di g under that buil ding.

So, ladies and gentlenen, when you add to the
2,300 from Dahl man, the 2003 expenses, the 2004, and
legal fees, the nunmber | come to is 309,388, and
that's what [|I'm going to ask that you find as

conpensation for the anmount of the taking.

28 It is clear from E-L's opening and closing argunents
that instead of seeking damages for the value of the extracted
groundwater, E-L seeks danmges for the cost to repair the wood
piles and E-L's buil ding.

129 Because E-L introduced no proof as to the value of the

extracted groundwater, the court of appeals' reliance on Dahl nan

8 The circuit court instructed the jury that it was
permtted to award E-L, as part of its just conpensation, the
attorney fees that E-L incurred in litigation with the nei ghbor
who owned the adjacent alley and refused E-L access to nake the
building repairs. W conclude that the «circuit court's
instruction was inproper. As the circuit court and the court of
appeals correctly noted, under negligence |aw, when the
defendant's wongful acts caused the plaintiff to expend | egal
fees with another party, the expenditure is recoverabl e against
t he defendant. See Weinhagen v. Hayes, 179 Ws. 62, 65, 190
N. W 1002 (1922). However, in this case, the Sewerage D strict
is not |liable in negligence.
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is nmisplaced.? It is true, as noted by the court of appeals,

E-L Enters., 316 Ws. 2d 280, 99, that in Dahlman, this court

held that the renoval of a building's |lateral support by street
grading constituted a conpensabl e taking. 131 Ws. at 436-40
There is a significant distinction, however, between Dahl man and

this case. In Dahl man, we concluded that even though the

9 E-L also relies on Dahlman v. City of MIlwaukee, 131
Ws. 427, 111 N.W 675 (1907), but not for the sane proposition
as the court of appeals did. E-L relies on Dahl man as W sconsin
Suprenme Court precedent that "allows the recovery of property
| osses acconpanying a taking of private property where there are

f oreseeabl e but unintended consequences.” To that end, E-L also
relies on Price v. Marinette & Menonm nee Paper Co., 197 Ws. 25,
221 N.W 381 (1928). Simlarly, in its order denying the

Sewerage District's notion for judgnent notw thstanding the
verdict, the circuit court cited Dahlman and Price, stating that
"at least twice the supreme court has found a taking in
circunstances in which the plaintiff's property |osses although
f oreseeabl e were nonet hel ess uni ntended. "

W reject E-L's and the circuit court's characterization of
Dahl man and Pri ce. In Dahlman, this court concluded that
because a property owner, as against the city, is entitled to
the lateral support of the soil underlying the owner's property,
there was a taking of the soil when the city renoved the |ateral
support in the course of street grading. 131 Ws. at 439-40
Qur conclusion that the city's actions constituted a taking
hinged on the property owner's right to the l|ateral support of
the soil, id., not on the foreseeability of the property |oss.
Li kew se, in Price, this court held that the plaintiff
established a claimunder the then-existing inverse condemmation
statute when the construction and nai ntenance of dans across the
Menom nee River caused the river to overflow onto the
plaintiff's land, noistening the soil to the point of destroying
the land's agricultural value. 197 Ws. at 26, 28. I n that
case, our conclusion that the plaintiff stated a takings claim
centered on the plaintiff's allegation that the flood waters
physically invaded the plaintiff's property and entirely
destroyed its value, id.; again, the foreseeability of the
property | oss played no part in the anal ysis.
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subsi dence of the soil caused no depreciation in the value of
the property owners' premses, the property owners were still
entitled to recover nomnal danages for the value of the
property taken for public use, which in that case, was soil

Id. In this case, E-L introduced no proof as to the value of
the extracted groundwater. | nstead, E-L seeks damages for the
cost to repair its building and for the | oss of use of the wood
pil es. Because E-L introduced no proof as to the value of the
extracted groundwater, we need not decide today whether E-L owns
the groundwater. Accordingly, the issue of whether a |andowner
owns the groundwater beneath his property is not before us

t oday. %°

20 While we take no position on the issue of whether a
| andowner owns the groundwater beneath his property, we
nevertheless determne that the circuit court erred by
instructing the jury that "[g]roundwater is considered property

of the person who owns the |and under which it flows." Contrary
to the circuit court's contention, the jury instruction is not
consistent with Mchels Pipeline, 63 Ws. 2d 278. In that case,

the State clained that the defendants (the Sewerage D strict,
M chels Pipeline Construction, and M Iwaukee County) created a
public nuisance by punping water from wells in order to
sufficiently dewater the soil to permt tunneling for
construction of a sewer. Id. at 281-82. According to the
conplaint, citizens "were caused great hardship by the drying up
of wells, decreasing capacity and water quality in others, and
by the cracking of foundations, basenment walls and driveways,

due to subsidence of the soil." ld. at 282. Concl udi ng t hat
the conplaint stated facts sufficient to constitute a cause of
action in tort, this <court adopted section 858A of the

Restatement (Second) of Torts, providing that a |andowner may
not w thdraw groundwater in a nmanner that causes unreasonable
harmto another's property. Id. at 302-03.
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2. Mere consequential damage to property resulting from
governnmental action is not a taking thereof.

130 Both the United States Suprene Court and this court
have consistently recognized that "governnment action outside the
owner's property that causes consequential damages wthin" does

not constitute a taking. Loretto v. Tel epronpter Manhattan CATV

Qur holding in Mchels Pipeline recognized that while a
| andowner is permtted to w thdraw groundwater for a benefici al
purpose, he or she nmay be liable in tort for excessively
wi t hdrawi ng groundwater to the detrinent of another's property.
The circuit court dism ssed E-L's negligence and nui sance cl ai ns
against the Sewerage District on the basis of governnental
i mmunity. As we previously noted, supra note 10, E-L did not
appeal the dism ssal of those tort clains.

Despite the dismssal of E-L's negligence and nuisance
clainms against the Sewerage District, the jury was neverthel ess
asked to determne if the Sewerage District's renoval of
groundwater from E-L's property was "unreasonable.” As we have
just explained, the wthdrawal of groundwater in a manner that
causes unreasonable harm to another's property may give rise to
a tort claim Because the circuit court dismssed the tort
claims against the Sewerage District, the jury should not have
been asked to evaluate the reasonableness of the groundwater
removal .

Li kew se, the jury was erroneously asked to determne
whet her the Sewerage District's renoval of groundwater from E-
L's property was a taking. Whet her governnment conduct
constitutes a taking of private property wthout j ust
conpensation is a question of law R W Docks & Slips v. State,
2001 W 73, 913, 244 Ws. 2d 497, 628 N W2d 781. \Wile a jury
may properly be asked to determ ne questions of fact pertinent
to a takings claim e.g., the anount of damages that wll justly
conpensate a property owner for a taking, see Stelpflug v. Town
Bd., Town of Waukesha, Cnty. of Wukesha, 2000 W 81, 9126, 236
Ws. 2d 275, 612 N W2d 700, the wultimate determnation of
whet her governnent conduct constitutes a taking is a question of
law that is not properly placed before a jury.

In this case, the special verdict form which questioned
the jury as to reasonabl eness and causation, was franed in terns
of a negligence claimrather than a takings claim
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Corp., 458 U.S. 419, 428 (1982); see also Howell Plaza II, 92
Ws. 2d at 80; Howell Plaza |, 66 Ws. 2d at 725; Ws. Power &
Light, 3 Ws. 2d at 6. "Sec. 13, art. I, like its equivalent in
the federal constitution, 'does not undertake, . . . to
socialize all losses, but only those which result from a taking
of property."" 1d. (quoting United States v. WIIlow R ver Power

Co., 324 U S 499, 502 (1945)). As we pointed out previously,
the U S. Constitution and the Wsconsin Constitution, unlike the

constitutions of other states,?

provide only that the property
of no person shall be "taken" for public use wthout just
conpensation; there is no nention of just conpensation for

property that is nmerely "damaged" for public use. Howel | Pl aza

I, 92 Ws. 2d at 81; Howell Plaza I, 66 Ws. 2d at 726; Ws.

Power & Light, 3 Ws. 2d at 6. Therefore, "in the absence of a

physi cal invasion which ousts the owner from full or partial
possession or a total deprivation of beneficial use, nere danage
to property (or property value) does not constitute a taking."

2A Julius L. Sackman, N chols on Em nent Domain § 6.01[11], at

6-19 (3d ed. 2009).

131 In Wsconsin Power & Light, this court recognized that

under the Wsconsin Constitution and the U S. Constitution,

"mere consequential damage to property resulting from governnment

2l For exanple, Article 1|, Section 15 of the 1Illinois
Constitution provides: "Private property shall not be taken or
damaged for public use wi thout just conpensation as provided by
| aw. " (Enphasis added.) For a list of other states with simlar
constitutional provisions, see 2A Julius L. Sackman, Nichols on

Em nent Domain 8§ 6.01[11], at 6-22 n.52 (3d ed. 2009).
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action is not a taking thereof.” 3 Ws. 2d at 6. In that case,
a utility company alleged a takings claim against Colunbia
County. Id. at 4. In the process of building a road, the
county deposited sand and gravel in a swanp adjacent to the
utility conpany's electrical power line and close to one of its
towers. Id. at 3. The sand and gravel extended under the
surface of the swanp, "displacing the nuck and peat so as to

create nounds of earth eight to 10 feet high above the surface

of the swanp under the power Iline and to nove [the utility
conpany's] tower horizontally and tilt it." | d. As a result,
the tower was twi sted and bent and had to be replaced. Id.

132 Like E-L's damaged building and wood piles in this
case, the damaged tower "was not taken for public use in the
usual sense of those words.” 1d. at 4. Just as E-L's building

and wood piles were not wused in connection with the sewer

installation, the tower in Wsconsin Power & Light was not used

in connection with the county's highway project. Id. Rather

the tower "was nerely damaged by accident” as a result of the
hi ghway project. Id. Because the issue was one of "only
damage, w thout appropriation to the public purpose,” id. at 6,
this court concluded that the utility conpany was unable to
recover its damages on the theory of a constitutional taking for

public use, id. at 7.2

22 To reach its conclusion that the county's conduct did not
constitute a taking, this court gave weight to the follow ng
facts:

[ T]he tower had no utility, direct or indirect, to the
hi ghway project, that the county did not need or
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desire the tower or the land on which it rested and
did not intend to acquire or affect either the tower
or the land, that the public obtained no benefit from
injuring it, that the <county had no reason to
antici pate that danmage would result fromits acts, and
that the injury to the tower was purely accidental.

Ws. Power & Light, 3 Ws. 2d at 7.

Here, the court of appeals erroneously distinguished those
facts fromthe facts in this case to conclude that the Sewerage

District's conduct "is on the ‘'taking' side of the line
recogni zed by Wsconsin Power & Light." E-L Enters., 316
Ws. 2d 280, ¢{10. The court of appeals first reasoned that

"unlike the situation in Wsconsin Power & Light, the Sewerage
District had 'reason to anticipate that danage would result from
its acts."" Id. Specifically, evidence "indicated that the
Sewerage District was aware of a potential groundwater problem
in connection with buildings near the project and, indeed, had
directed its contractor to be careful to avoid danage to those
buildings as the result of 'renoval or disturbance of
groundwater . . . .'" Id. The court of appeals further
reasoned that "unlike the situation in Wsconsin Power & Light,
where 'the public obtained no benefit from injuring the tower,
: draining the groundwater facilitated the Sewerage
District's construction” and therefore had utility to the sewer
project. I1d.

The court of appeals' reasoning is flawed in two respects.
First, the fact that this court recognized in Wsconsin Power &
Light that "the county had no reason to anticipate that danage
would result fromits acts,”" 3 Ws. 2d at 7, does not establish
that foreseeability of damages supports a takings claim To the
contrary, we expressly declined to place significance on any of

the Wsconsin Power & Light facts standing al one. | d. Rat her
we concluded that the facts "collectively" negated a taking in
the constitutional sense. | d. Second, the court of appeals’

distinction between this case and Wsconsin Power & Light
presupposes that E-L is seeking damages for the extracted

gr oundwat er . As we pointed out previously, E-L is seeking
damages for the cost to repair its building and the | oss of use
of its wood piles. Accordingly, the issue here is not whether

the public obtained a benefit from the draining of the
groundwat er but instead whether the public obtained a benefit
fromthe damaged wood piles. The public did not.
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133 Simlarly, in this case, we conclude that the danages
E-L suffered are nere consequential damages to property
resulting from governnental action, which are not conpensable
under Article I, Section 13 of the Wsconsin Constitution or the
Takings Clause of the Fifth Amendnent. E-L seeks damages for
the cost to repair its building and the |loss of use of the wood
piles. However, the Sewerage District did not physically occupy
E-L's building or wood piles. The Sewerage District did not use
the building or wood piles in connection wth the sewer
installation, and the public obtained no benefit from the
damaged building or wood piles. Rat her, the wood piles were
damaged as a result of the Sewerage District's alleged negligent
construction of the sewer. Accordingly, we have in this case
“only damage, w thout appropriation to the public purpose.” 1d.
at 6. Such damage is not recoverable in a takings claim but
instead sounds in tort. The circuit court already dism ssed
E-L's tort clains against the Sewerage District on the grounds
of governnental inmmunity under Ws. Stat. § 893.80(4).%

134 The court of appeals relied upon our decision in
Dankoehl er for authority that the Sewerage District's diversion
of groundwater that supported the structural integrity of E-L's
buil ding constituted a conpensable taking, as opposed to nere

consequential damage to property for which there is no renedy.

22 Still, E-L is not without a remedy for the dammge to its
buil ding caused by the alleged negligent construction of the
sewer. Subject to the parties' confidential agreenent, E-L has

al ready been conpensated an undisclosed amount by CNA, the
i nsurer for the now defunct contractor.
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See E-L Enters., 316 Ws. 2d 280, 179, 11. | n Dankoehler, this

court recognized that a |andowner has the right to have her
property protected against an excavation that causes her
property to subside. 124 Ws. at 151. In that case, for
purposes of inproving the highway, the city of M I waukee
excavated a street adjacent to the plaintiff's property and
caused "a considerable part of her land to subside and fall into
the street." [|d. at 150. W held that the city's actions, in
removing the lateral support of the soil of the plaintiff's
property, anmounted to a conpensable taking. 1d. at 150-51. I n
so holding, we distinguished the wunderlying case from our

holding in Alexander v. City of M| waukee, 16 Ws. 247 (1862),

in which we concluded that the danmages to the plaintiff's
property caused by the city's harbor | nprovenents were
consequential to the public inprovenent and were not recoverable

fromthe city. Dankoehl er, 124 Ws. at 150. W concl uded that

the Dankoehler facts fell within an exception to the general

rule that consequential damage to property resulting from

governnmental action is not a taking thereof:

[T]he court [in Al exander] expressly declare[d] that
it [did] not wish '"to be understood as asserting the
doctrine that there nust be an actual taking or
appropriation of the property itself in order to
entitle the owner to conpensation for damages done
hi m The city mght so build a bridge, or open a
street, or excavate a canal along or upon a lot, only
appropriating a small anount of it, or perhaps none of
the land itself, and yet entirely destroy the val ue of
the property for all purposes.’ The instant case, in
its facts, cones within the exception so distinguished
by the court, and cannot be held to be ruled by the
deci sion of that case.
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Id. (quoting Al exander, 16 Ws. at 253) (enphasis added).

Accordingly, in Dankoehler, the city's actions anounted to a

conpensabl e taking because the city, by renoving the |ateral
support of the soil of the plaintiff's property, caused a
substantial part of the plaintiff's land to subside and fall and
"*entirely destroy[ed] the value of the property for al
purposes.'" |d. at 150 (quoting Al exander, 16 Ws. at 253).

35 The distinction between Dankoehler and this case is

significant. In this case, E-L does not claimthat by diverting
the groundwater beneath E-L's building and thereby reducing the
building's structural integrity, the Sewerage D strict deprived
E-L of all, or substantially all, of the beneficial use of its
building. Nor can E-L so claim The fact that E-L continued to
| ease the building throughout this entire period is alone
sufficient to show that the value of E-L's building was not
destroyed for all purposes. Therefore, this case does not fal

under the Dankoehl er exception to the well-recognized rule that

ner e consequenti al damage to property resul ting from
governnmental action is not a taking thereof.
B. I nverse Condemation C aim

136 Wsconsin Stat. 8§ 32.10 is based on Article I, Section
13 of the Wsconsin Constitution and "is the legislative
direction as to how the nmandate of the just conpensation clause
is to be fulfilled." Zinn, 112 Ws. 2d at 433. "[A] |andowner
who believes that his or her property has been taken by the
government wi thout instituting formal condemmation proceedings,"
may bring an inverse condemation claimunder 8 32.10 to recover
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just conpensation for the taking. Id. at 432-33 (recognizing
that Ws. Stat. ch. 32 sets out the procedure the governnent
must follow in acquiring private property for public use, and
8§ 32.10 provides a renedy for when the governnent takes property
without first condemming it and paying just conpensation under

ch. 32). Wsconsin Stat. 8 32.10 provides in relevant part:

|f any property has been occupied by a person
possessi ng the power of condemmation and if the person
has not exercised the power, the owner, to institute
condemmation proceedings, shall present a verified
petition to the circuit judge of the county wherein
the land is situated asking that such proceedi ngs be

commenced. . . . The court shall wmke a finding of
whether the defendant is occupying property of the
plaintiff w thout having the right to do so. If the

court determnes that the defendant is occupying such
property of the plaintiff without having the right to
do so, it shall treat the matter in accordance wth
the provisions of this subchapter . . . assumng the
plaintiff is not questioning the right of the
def endant to condemm the property so occupi ed.

(Enmphasis added.) By its terns, 8§ 32.10 "is designed solely to
deal with the traditional exercise of emnent domain by the

government: the governnent has occupied private property, plans

to continue such occupation and the Ilandowner is nerely
requesting just paynment for this land.” Zinn, 112 Ws. 2d at
433.

137 To state a cause of action under Ws. Stat. § 32.10 in

the absence of actual possession or occupation, this court

concluded in Howell Plaza | that the facts alleged nmust "show
that the property owner has been deprived of all, or practically
all, of the beneficial use of his property or of any part
t hereof . " 66 Ws. 2d at 730. W later clarified that hol ding
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in Howel|l Plaza 11, concluding that short of actual occupation

there nust be a legal restraint by the condeming authority that
deprives the owner of all, or substantially all, of the
beneficial use of his property. 92 Ws. 2d at 81-82, 87-89
(affirmng circuit court's judgnent in favor of the State
H ghway Comm ssion in the property owner's inverse condemation
action under Ws. Stat. § 32.10 because if the property owner
"was in fact unable to develop its property, it was not due to
any restriction inposed upon it by the conm ssion"). Therefore,
under this court's jurisprudence, in order to state a claim of
i nverse condemation under 8 32.10, the facts alleged nust show
either that there was an actual physical occupation by the
condemming authority or that a governnent-inposed restriction
deprived the owner of all, or substantially all, of the
beneficial use of his property.

138 Still, when a property owner alleges a constitutional
taking, the remedy provided by Ws. Stat. § 32.10 is not
necessary to enforce the right to just conpensation. Zinn, 112
Ws. 2d at 438. The property owner has stated a claim based
directly on Article I, Section 13 of the Wsconsin Constitution
Id.

139 In this case, E-L has failed to establish an inverse
condemation claim under Ws. Stat. § 32.10. It is undisputed
that the Sewerage District did not physically occupy the
property for which E-L seeks conpensation, its building or the
wood piles, and no governnent-inposed restriction deprived E-L
of all, or substantially all, of the beneficial wuse of its
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4

property. 2 Therefore, the remedy provided in 8 32.10 is sinply

i nappl i cabl e.

22 In concluding that the Sewerage District's conduct

constituted an "occupation"” under Ws. Stat. 8§ 32.10, the court
of appeals explained that "[t]he law in Wsconsin is settled
that an entity with the power of condemation may 'occupy' |and
wi t hout physical entrance onto that |and.” E-L Enters., 316
Ws. 2d 280, f8. In particular, the court of appeals cited
Wkel v. Departnent of Transportation, 2001 W App 214, 247
Ws. 2d 626, 635 N.W2d 213, for the proposition that "there nay
be a taking when the entity with the power of condemnation does
sonmething outside of the affected property that adversely
i npacts the owner's use of that property.™ E-L Enters., 316
Ws. 2d 280, f18.

In Wkel, the court of appeals reversed the circuit court's
or der di sm ssi ng t he plaintiff's petition for i nverse
condemation under Ws. Stat. § 32.10. 247 Ws. 2d 626, 1.
The Wsconsin Departnent of Transportation (DOTI) condemmed a
five-foot strip of plaintiff's land for the purpose of
constructing a retaining wall to prevent groundwater from
entering a new highway. 1d., 13. The plaintiff accepted $4, 000
from the DOT as just conpensation for the acquisition of that
strip of her property. Id. However, according to the
plaintiff's petition, in connection with the construction of the
retaining wall, the DOl caused structural danage to her
resi dence, rendering her property valueless. [d., 74.

As the court of appeals recognized, "'Land may be taken for
public purposes, wthin the neaning of the constitutiona
provi sion, wthout actual occupancy or seizure by the taker.'"
Id., 112 (citing Ws. Power & Light, 3 Ws. 2d at 4; Eberle v.
Dane County Bd. of Adjustnment, 227 Ws. 2d 609, 621, 595
N.W2d 730 (1999)). The court of appeals rejected the DOT's
argunent that the plaintiff's petition was insufficient because
it failed to establish either that the governnent occupied the
al l eged danmaged property or that the property was valuel ess.
Wkel, 247 Ws. 2d 626, f11. The plaintiff was "entitled to the
opportunity to prove her allegation that the [DOI's] actions
rendered her property 'uninhabitable and unsal eabl €’ and
therefore, constituted a 'total, permanent taking.'" 1d., 117.
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140 Because E-L has failed to establish an inverse
condemmation claimunder Ws. Stat. 8§ 32.10, E-L is not entitled
to its attorney fees and costs under Ws. Stat. 8§ 32.28(3).

| V. CONCLUSI ON

41 In sunmary, we need not decide today the panoply of
issues that relate to an alleged taking of groundwater. In this
case, E-L introduced no proof as to the value of the extracted
gr oundwat er . I nstead, E-L seeks danmages for the cost to repair
its building and for the loss of use of its wood piles. The
Sewerage District did not physically occupy the property for
which E-L seeks conpensation, and no governnent-inposed
restriction deprived E-L of all, or substantially all, of the
beneficial use of its property. Accordingly, what remains are
ner e consequenti al damages to property resul ting from
gover nient al action, whi ch are not conpensabl e under
constitutional takings |aw The damage to E-L's building was
caused by the alleged negligent construction of the sewer;

hence, E-L's claim sounds in tort and seeks damages for which

the Sewerage District is not Iliable wunder the doctrine of

WKkel is readily distinguishable fromthis case. In Wkel,
the plaintiff clainmed that the DOI's construction of the
retaining wall rendered her property "uninhabitable and
unsal eable" and therefore constituted a "total, permanent
t aki ng. " 1d., 914. As discussed supra Part II11.A 2, in this

case, E-L does not claimthat the Sewerage District's diversion
of groundwater beneath E-L's building, which reduced the
building's structural integrity, rendered E-L's building
val uel ess. E-L cannot so claim because it is undisputed that
E-L continued to lease the building throughout this entire
peri od.
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governnmental imunity. For the sane reasons, we further
conclude that E-L has failed to establish an i nverse
condemation claim under Ws. Stat. 8 32.10. E-L is therefore

not entitled to attorney fees and costs under Ws. Stat. ch. 32.
Accordingly, this court reverses the decision of the court of
appeal s.

By the Court.—Fhe decision of the court of appeals is

rever sed

34
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142 ANN WALSH BRADLEY, J. (concurring). | agree wth
the mpjority that nmere consequenti al damage to property

resulting from governnent action is not a taking. Mjority op.

124. | also agree with the majority that the essence of this
case sounds in tort. Id., 15. Gven the circuit court's
conclusion that the District is inmune from tort liability, |

conclude that the District is not liable for these damages to E-
L's property.

143 Over three decades ago, this court established that a
property owner's remedy for unreasonable interference with its

use of groundwater sounds in tort. State v. Mchels Pipeline

Constr., Inc., 63 Ws. 2d 278, 217 N W2d 339 (1974). The

M chel s Pipeline court adopted the portion of the then-existing

draft of the Restatenment (Second) Torts which addressed
liability for wuse of groundwater. In relevant part, that

section provided:

A possessor of Iland or his grantee who w thdraws
ground water from the land and wuses it for a
beneficial purpose is not subject to liability for
interference with the use of water by another, unless

(a) The wthdrawal of water causes unreasonable harm
through lowering the water table or reducing artesian
pressure .

Rest atenment (Second) Torts, Tentative Draft No. 17, April 26,

1971, § 858A.1

! This section was nodified slightly before it was approved
by the American Law Institute in 1979 as Restatenent (Second)
Torts § 858.
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44 Under the circunstances presented here, the wthdrawal
of groundwater may have caused unreasonable harm to E-L. But
the remedy for this wong sounds not in takings, but in tort.?

145 1I1ndeed, as this case was presented to the jury, E-L's
"takings" claim strongly resenbled a tort claim E-L argued
that the District should have foreseen the harm and could have
taken neasures to avoid it. Additionally, E-L sought as damages
the anount of noney that it lost in rent and the anmount of noney
that it paid out of pocket to repair the building.?3

146 Further, portions of the jury instructions and speci al
verdict also resenbled a tort inquiry. For instance, the jury
was instructed to determne whether the District's use of

groundwat er was unr easonabl e:

2 1n addition to filing tort and takings clains against the
District, E-L also filed tort <clains against the insurance
conpany that insured BCI/TCl, the now defunct subcontractor that
constructed the tunnel. E-L and BCI/TCl settled the dispute for
an undisclosed sum of noney. Based on this record, it is
uncl ear whether E-L has already been conpensated in whole, or in
part, for the cost of repairing its building.

3 At closing argunents, E-L's attorney explained: "And the
cost to E-L in the District's use of that groundwater . . . it's
roughly $309,000 is what it's cost E-L, plus loss of rent, what
it's cost E-L because of the renoval of the groundwater outside
the trench by the District."

When there has been a partial taking, conpensation 1is
typically nmeasured as either (1) the fair market value of the
portion of the property that was taken; or (2) "severance

damages,"” neasured as the difference between the fair market
value of the property before the taking and the fair narket
value of the remaining parcel after the taking. Russell M

Ware, The Law of Damages in Wsconsin 8 19.12 (5th ed. 2010);
Arents v. ANR Pipeline Co., 2005 W App 61, 19114, 281
Ws. 2d 173, 696 N.W2d 194.
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The burden is on E-L to satisfy you by the greater
weight of the <credible evidence, to a reasonable
certainty, t hat t he District's use of E-L's
groundwat er was unreasonabl e. In determ ni ng whet her
t he District's use of E-L's gr oundwat er was
unr easonabl e, you should consider the District's need
for the groundwater, E-L's need for the groundwater,
the cost to E-L, if any, of the District's use of the
groundwater, the cost to the District, if any, of not
using the groundwater or of replacing the groundwater
and whether the District's purposes for using E-L's
groundwater could have been achieved through other
neans.

The reasonabl eness or unreasonabl eness of the District's actions
is not a takings question—t is a tort question.

47 The <circuit court determned that the District is
immune fromtort liability. E-L's attenpt to dress up its tort
claimin takings clothes to circunvent the District's immunity

is unavailing. Accordingly, |I respectfully concur.
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148 DAVID T. PROSSER, J. (dissenting). At trial, a jury
found that E-L Enterprises, Inc. (E-L) suffered $309,388 in
damages caused by the Metropolitan M| waukee Sewerage District
(MVBD) . The mpjority does not dispute the accuracy of these
findi ngs. Rather, it concludes that E-L may not collect the
damages awarded because they are "consequential damages" that
are not available to an injured party under Wsconsin takings
I aw.

149 Put in context, this ruling not only overturns a
reasonable jury verdict but also deprives E-L of any neani ngfu

remedy for its injury. This case, then, is inportant beyond the

specific issues decided. It exposes the chasm between
government wongdoing and citizen redress. For the reasons
stated below, | respectfully dissent.

I

150 In the 1980s, MVSD undertook construction of deep
tunnels to hold sewage until it can be treated, thereby reducing
water pollution. As part of this project, MVESD constructed the
Cross Town 7 Collector System (CT-7) tunnel, which was | ocated
next to E-L's property. Bef ore construction, MVBD detected the
presence of groundwater in the wvicinity. To construct the
t unnel , pr oj ect managers deened it necessary to renove
groundwater fromthe trench that woul d house the tunnel.

51 In the process of renoving groundwater from the soi
around the tunnel, MVSD also renoved groundwater from E-L's
property. The loss of groundwater caused 14 wood piles that

were supporting E-L's building to rot. The jury determ ned that
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$309, 388 was just conpensation for E-L's costs to repair the
pil es.

152 On June 23, 2004, after repairing the piles, E-L filed
suit against MVBD and CNA |nsurance Conpanies, the insurers for
the private contractors that participated in the construction of
the deep tunnel project. E-L's conplaint alleged five causes of
action: (1) negligence against MVBD;, (2) continuing nuisance
agai nst MVBD; (3) inverse condemation;' (4) negligence against
CNA; and (5) continuing nuisance agai nst CNA E-L settled with
CNA prior to the trial of the case.

53 E-L did not enunerate five causes of action to
increase its damages. E-L pled five causes of action because it
was confronted with the challenge of grounding its claim for

recovery in traditional |egal theory. Because the facts of the

case were wunusual, the appropriate theory for the case was
uncertain.
154 In its conpl ai nt, E-L present ed its i nverse

condemation claimas foll ows:

51. MVBD s operation and mai ntenance of the Deep
Tunnel and the 48 inch sewer pipes which were
constructed as a part of the Cross Town 7 Collector
System physically took portions of the wod piles
which rendered them unusable and damaged the E-L
Bui | di ng.

! "I nverse condemmation" describes a cause of action
against a governnental defendant to recover the value of
property which has been taken in fact by the governnental
defendant, even though no formal exercise of the power of
em nent donmain has been attenpted by the taking agency." U. S.
v. Clarke, 445 U S. 253, 257 (1980) (quoting D. Hagnman, U ban
Pl anni ng & Land Devel opnent Control Law 328 (1971)).

2
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52. MVBD s conduct constitutes a taking of E-L
Enterprises' property for public use. Specifically,
MVBD s conduct constitutes a physical invasion that
deprived and continues to deprive E-L Enterprises of
all beneficial use of the wood piles in violation of
the Fifth Arendnent of the United States Constitution
and Article I, Section 13 of the Wsconsin
Constitution.

(Enmphasi s added.)

155 By the tinme the case went to the jury, E-L had shifted
the theory of its takings claim MWD did not "take" E-L's wood
piles; MVMBD "took"™ E-L's groundwater, thereby causing danmage.
The jury ultimately answered "yes" to the verdict question: "Ws

the District's renoval of groundwater from E-L's property a

t aki ng?"
[
156 E-L also clainmed negligence and nuisance. Bot h of
these clains were dismssed by the circuit court. Initially, in

March of 2006, the circuit court refused to dism ss these clains

on grounds of governnental immunity. At the summary judgnent
stage, MVBD argued that its acts were "discretionary," not
"mnisterial,"” and therefore it was imune fromliability. E-L

on the other hand, pointed to DNR-approved and -nmandated
groundwat er depl etion specifications, which prohibited MVSD and
its contractors fromlowering groundwater bel ow existing |evels.
157 Based on E-L's argunent, the circuit court initially
concluded that "the act for which E-L seeks to hold MVSD |i abl e—
—exceeding the groundwater depletion limtation—eonstitutes a
transgression in which MWD had no discretion to engage."

Relying on Lister v. Board of Regents of the University of

Wsconsin System 72 Ws. 2d 282, 301, 240 N wW2d 610 (1976),
3
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the court concluded that "nothing remain[ed] for judgnent or
di scretion.” The court, therefore, denied MVSD s sunmary
j udgnent notion.

158 In February of 2007, nearly one year after denying
MVBD s notion for summary judgnent and six nonths before the
case proceeded to trial, the <court revisited its earlier
deci si on. In the course of deciding other notions, the court
acknowl edged a different provision in the same DNR-approved and
—mandat ed specification. This provision required the contractor
to control groundwater to perform work in the trenches in the
dry, and to renove water when concrete is being placed and pipe
is being Ilaid. The circuit court concluded that "[d]iscretion
is conferred [by the specification] because MVSD nust exercise
sone judgnent on how to obey both the duty to keep the
excavation dry and safe as well as its duty not to draw the
water down too |ow" Acknow edging that it made this ruling
"relatively late in the gane," the court dismssed both the
negl i gence and nuisance clains. As a result, the parties
proceeded to trial on the inverse condemnation clai m al one.

159 Query: lIsn't the natural renedy for the wong in this
case to be found in the law of negligence? Not if the court
persists in unreasonably broad notions of governnental immunity
and unreasonably narrow exceptions for tort recovery.? In any
event, because the jury awarded E-L damages under a different
legal theory from negligence, questions about governnental

immunity were not raised in the petition for review, and the

2 See Umansky v. ABC Ins. Co., 2009 W 82, 9137-81, 319
Ws. 2d 622, 769 NW2d 1 (Prosser, J., concurring).

4
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case before us involves only questions pertaining to the inverse
condemmation cl ai m
11

60 In the absence of an adequate renmedy in tort law, the
only renmedy available to E-L conmes from the Takings C auses of
the United States and Wsconsin Constitutions.® Yet the majority
rejects E-L's takings claim reasoning that, even if the renoval
of E-L's groundwater was a taking, the danages E-L seeks are
consequenti al danages, which are unavail abl e under takings |aw.
In nmy view, this analysis interprets the scope of damages under
takings |aw too narrowy.

161 In Luber v. MIwaukee County, 47 Ws. 2d 271, 276, 177

N.W2d 380 (1970), this ~court rejected the argunent that
consequential danages arising froma taking were "to be suffered
in legal silence.” The court noted that the rule against
consequential danages in em nent-domain cases had been attacked
on the grounds that the rule ignores the "econom c inplications
of the situation." 1d. at 279 (quoting Frank A Aloi & Arthur
Abba Col dberg, A Reexam nation of Value, Good WII|, and Busi ness

Losses in Em nent Domain, 53 Cornell L. Rev. 604, 631 (1968)).

The court hel d:

The i nportance of al | owi ng recovery for
incidental 1osses has increased significantly since
condemmation powers were initially exercised in this

3 See U.S. Const. anend. V ("[Nor shall private property be
taken for public use wthout just conpensation”); Ws. Const.
art. 1, 8 13 ("The property of no person shall be taken for
public use w thout just conpensation therefor."). The majority
decides that E-L's damages are not conpensable under both the
United States and Wsconsin Constitutions. Mjority op., 124.

5
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country. During the early use of such power, |and was
usually undeveloped and takings seldom «created
i nci dental | osses. Thus the former interpretation of
the 'just conpensation' provision of our constitution
seldom resulted in the infliction of incidenta
| osses. The rule allowing fair market value for only
the physical property actually taken created no great
har dshi p. In nodern society, however, condemation
proceedings are necessitated by nunerous needs of
society and are initiated by nunmerous authorized
bodi es. Due to the fact people are often congregated
in given areas and that we have reached a state
wherein re-devel opnment is necessary, conmmercial and
industrial property is often taken in condemation
pr oceedi ngs. When such property is taken, incidenta
damages are very apt to occur and in sone cases exceed
the fair market value of the actual physical property
t aken.

Id. at 279-80.
62 1In this case, although E-L seeks recovery for damages
beyond the val ue of the groundwater, it does not go so far as to

seek the kinds of consequential damages sought in Luber. Luber

dealt with consequential damages beyond the reduction in "fair
mar ket val ue" of the property—the |andowner sought |ost rent.
In this case, however, the jury awarded E-L the reduction in
fair market value of its property. The circuit court instructed
the jury:

If the government takes private property for a
public use, the governnment nust pay the owner the fair
mar ket value of the property that is taken. If only
part of an owner's property is taken, and if taking
part of the property reduces the value of the property
that remmins, the governnment nust pay the difference
between the fair nmarket value of the property before
the taking and the fair market value of the property
after the taking.

63 Based on this instruction, the jury determ ned that E-
L should be conpensated in the anmount of $309, 388. Even though

E-L presented this evidence in ternms of the cost of repairing
6
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the piles, the cost of these repairs anounted to the reduction
in value to E-L's property that resulted from MVED s taking.
The majority now reverses the decision of a properly instructed
jury that determ ned the anpunt of conpensation based on the
evi dence before it.

164 This point is further enphasized by E-L's initial
claimthat the "taking" was the taking of "portions of the wood
pil es" supporting the building. Whet her MVBD "t ook" the wood
piles or "took" the groundwater, the result was the same: MVBD
took a portion of E-L's property, causing a reduction in fair
mar ket val ue to the remainder of that property.

165 Two early Wsconsin cases support the conclusion that

damages are available in the circunstances here. I n Dankoehl er

v. Cty of MIlwaukee, 124 Ws. 144, 145, 151, 101 N W 706

(1904), the city renoved the lateral support for a building when
grading an adjacent street, causing portions of the lot "to
subside and slide into the excavated street." The court rejected
the argunent that the damages caused by the excavation of
hi ghways were "purely consequential,"” and permtted recovery
under the Takings Clause. 1d. at 152. The sane situation arose

in Dahlman v. Cty of MI|waukee, 131 Ws. 427, 439-440, 111

N.W 675 (1907), and the court adopted the holding in Dankoehl er

for the proposition that "where a substantial part of the
adjoining owmer's land falls into the street by reason of the
removal of its lateral support in the course of grading, there
was a taking of the soil for public purposes and not a nere

consequenti al damage." 1d.
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166 In upholding the jury verdict in the present case, the
court of appeals correctly saw "no logical basis to distinguish
between the renoval of soil providing lateral support and the
diversion of groundwater performng essentially the sane
function—that 1is, supporting the structural integrity of a

building like that owned by E-L Enterprises.” E-L Enters., Inc.

v. MIlwaukee Metro. Sewerage Dist., 2009 W App 15, 111, 316

Ws. 2d 280, 763 N.wW2d 231. I n neither Dankoehl er nor Dahl man

were the [|andowners seeking conpensation for the specific

physi cal property "taken" by the city: in both cases, the danmage

was caused by the city's act of grading a street. In both
cases, like this case, a pattern of events took place: (1) the
governnment perforned an action that "took" part of the

| andowner's property; and (2) the direct consequence of that
taking was a reduction in the value of the | andowner's property.

167 The majority distinguishes Dankoehler on grounds that

the | andowner lost the entire value of the property. The court

i n Dankoehl er, however, did not limt its holding in that way.

It required that the city, in grading a street, "cause no

unnecessary damage to an adjoining | andowner,"” and asserted that

the city's actions resulted in a taking "to the extent of such

injury." Dankoehl er, 124 Ws. at 150-51 (enphasis added).

168 Furthernore, the court in Dahlnman held that a takings
claim could be maintained "where a substantial part" of the
property fell into the street. Dahlman, 131 Ws. at 440-41. I n
Dahl man, the jury found that the loss of soil "caused no

depreciation in the value of the prem ses." ld. at 439. Yet
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the court permtted the |andowner to recover nom nal damages
against the city. Id. at 440. This case is legally
i ndi stingui shable from Dahl man, save that the jury  here
determned that the fair market value of E-L's property was
reduced by $309, 388.

169 The Dankoehl er case has been cited in ot her

jurisdictions, including South Carolina. In Wiite v. Southern

Rai l way Co., 140 S.E. 560, 564 (1927), the South Carolina court

wWr ot e:

The word "taken" in the constitutional provision cited
is not limted in its neaning and application to cases
in which there is an actual physical seizure and
hol ding of property, but is broad enough to include
cases in which the access to abutting prenises is
obstructed by the change of grade of a highway or
there is such physical injury to property as results

in destruction or substantial inmpairment of its
useful ness. See 20 C.J. 697, and the follow ng cases
therein cited: Nevins v. Peoria, 41 Ill. 502, 89 Am
Dec. 392; Tinker v. Rockford, 36 1ll. App. 460;

Hendershott v. Otumwva, 46 lowa 658, 26 Am Rep. 182;
Ofutt v. Mntgonery County, 94 M. 115, 50 A 419;
Vanderlip v. Gand Rapids, 73 Mch. 522, 41 NW 677,
3 LLRA 247, 16 Am St. Rep. 597; Broadwell .
Kansas, 75 Mb. 213, 42 Am Rep. 406; Msier v. Oegon
Nav. Co., 39 Or. 256, 64 P. 453, 87 Am St. Rep. 652;
Stearns v. Richnond, 88 Va. 992, 14 S E 847, 29 Am
St. Rep. 758; Kincaid v. Seattle, 74 Wash. 617, 134 P.
504, 135 P. 820; Dankoehler v. M| waukee, 124 Ws.
144, 101 N.W 706; Forbes v. Orange, 85 Conn. 255, 82
A. 559; Walters v. Baltinmore [& Chio R]JR Co., 120
M. 644, 88 A 47, 46 L.R A (NS ) 1128; Coyne V.
Menphis, 118 Tenn. 651, 102 S.W 355; Ham Iton County
v. Rape, 101 Tenn. 222, 47 S.W 416.

|V
170 At the end of the twentieth century, the United States
Suprenme Court observed that the Takings Cl ause of the United

States Constitution prohibits governnment "from forcing sone
9
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peopl e alone to bear public burdens which, in all fairness and
justice, should be borne by the public as a whole." Dol an v.

Cty of Tigard, 512 U S. 374, 384 (1994) (quoting Arnstrong V.

United States, 364 U S. 40, 49 (1960)). The Dankoehl er court

said nmuch the sanme thing 90 years earlier

W are not unmndful that other jurisdictions hold
that danmages resulting from |andslides caused by
excavations on highways in the course of inproving
them for public use are purely consequential, and not
recoverable by the owner. W find the doctrine of
liability under such circunstances nore consonant with
reason and justice .

Dankoehl er, 124 Ws. at 152 (enphasis added).

171 Because the mmpjority expects E-L to suffer in |egal

silence, | respectfully dissent.

10
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