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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s,  Bl um v.  1st  Aut o & Casual t y 

I nsur ance Co. ,  2009 WI  App 19,  315 Wi s.  2d 822,  762 N. W. 2d 819,  

af f i r mi ng an or der  of  t he Ci r cui t  Cour t  f or  Sauk Count y,  Guy D.  

Reynol ds,  Judge.   The ci r cui t  cour t  gr ant ed summar y j udgment  t o 

1st  Aut o & Casual t y I nsur ance Company ( 1st  Aut o)  on gr ounds t hat  

Kevi n Bl um ( Bl um)  was not  ent i t l ed t o t he uni nsur ed mot or i st  
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( UM)  cover age i n hi s pol i cy because t he owner  of  t he uni nsur ed 

vehi c l e i nvol ved i n an acci dent  i nvol v i ng Bl um was not  

negl i gent ,  whi l e t he negl i gent  oper at or  of  t hat  vehi c l e was 

i nsur ed.   The cour t  of  appeal s af f i r med,  r easoni ng t hat  al t hough 

t he UM pol i cy pr ovi s i on was ambi guous,  Wi s.  St at .  § 632. 32( 4) ( a)  

( 2005- 06) 1 does not  mandat e cover age when t he al l eged t or t f easor  

i n an aut omobi l e acci dent  i s i nsur ed,  and a r easonabl e per son 

woul d not  expect  t o r ecei ve mor e UM cover age t han cont empl at ed 

by t he st at ut e.   Accor di ngl y,  i t  hel d t hat  t he pol i cy di d not  

pr ovi de UM cover age f or  Bl um under  t hese f act s.  

¶2 I n i t s anal ysi s,  t he cour t  of  appeal s r el i ed on 

hol di ngs i n Hemer l ey v.  Amer i can Fami l y Mut ual  I nsur ance Co. ,  

127 Wi s.  2d 304,  379 N. W. 2d 860 ( Ct .  App.  1985) ,  a deci s i on t hat  

t hi s cour t  expr essl y over r ul ed i n Hul l  v.  St at e Far m Mut ual  

Aut omobi l e I nsur ance Co. ,  222 Wi s.  2d 627,  586 N. W. 2d 863 

( 1998) .   The cour t  of  appeal s r easoned t hat  Hemer l ey coul d st i l l  

be used as pr ecedent  f or  hol di ngs t hat  had not  been speci f i cal l y 

over r ul ed by t hi s cour t .    

¶3 We concl ude t he f ol l owi ng:   

A.  The UM pol i cy i n t hi s case i s unambi guous and does not  

pr ovi de UM cover age when t he owner  of  an uni nsur ed mot or  vehi c l e 

was not  negl i gent .   The pr ovi s i ons on l i abi l i t y  i n t he UM 

pol i cy,  r ead separ at el y or  as a whol e,  do not  cont empl at e 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.   Wi s.  St at .  
§ 632. 32 was r ecent l y amended by 2009 Wi s.  Act  28,  §§ 3154- 55.   
These changes wer e ef f ect i ve November  1,  2009,  and t her ef or e do 
not  af f ect  t he out come of  t hi s case.  
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cover age when t he owner  of  an uni nsur ed mot or  vehi c l e i s not  

negl i gent  and has no ot her  basi s of  l i abi l i t y  f or  an acci dent .  

B.  For mer  Wi s.  St at .  § 632. 32( 4)  di d not  mandat e cover age 

i n a s i t uat i on wher e t he sol e al l eged t or t f easor  was i nsur ed and 

hi s i nsur ance equal ed t he l evel  of  UM cover age i n t he i nj ur ed 

i nsur ed' s pol i cy.  

C.  A cour t  of  appeal s deci s i on l oses al l  pr ecedent i al  

val ue when i t  i s  over r ul ed by t hi s cour t .   Al t hough t he cour t  of  

appeal s cor r ect l y concl uded t hat  UM cover age was unavai l abl e on 

t hese f act s,  i t  shoul d not  have r el i ed on Hemer l ey t o r each t hi s  

concl usi on because t hat  deci s i on no l onger  possessed any 

pr ecedent i al  val ue.   

¶4 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.  

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶5 The f act s of  t hi s case ar e undi sput ed.   Kevi n Bl um was 

ser i ousl y i nj ur ed af t er  j umpi ng on t he hood of  a pi ckup t r uck 

dr i ven by Ni chol as Bur ch ( Ni chol as) .    Ni chol as accel er at ed t he 

t r uck,  t hen appl i ed t he br akes,  causi ng Bl um t o be t hr own of f  

t he vehi c l e and t o st r i ke hi s head on t he cur b.   Bl um' s counsel  

descr i bes t he r esul t i ng i nj ur i es as cat ast r ophi c.  

¶6 The pi ckup was owned by Ni chol as ' s f at her ,  Br uce Bur ch 

( Br uce) ,  who di d not  have an i nsur ance pol i cy on t he vehi c l e at  

t he t i me of  t he acci dent .   Ni chol as hi msel f  was cover ed by a 

l i abi l i t y  i nsur ance pol i cy wi t h Amer i can St andar d I nsur ance 

Company ( Amer i can St andar d) .   Pr i or  t o t hi s l awsui t ,  Bl um 

r el eased Ni chol as and Amer i can St andar d f r om f ur t her  l i abi l i t y  
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i n exchange f or  a set t l ement  of  $250, 000,  t he maxi mum under  

Amer i can St andar d' s l i abi l i t y  l i mi t s.  

¶7 At  t he t i me of  t he acci dent ,  Bl um was cover ed by a 

f ami l y i nsur ance pol i cy f r om 1st  Aut o.   Under  Par t  C of  t he 

pol i cy,  ent i t l ed " Uni nsur ed Mot or i st " ,  par agr aph A of  t he 

I nsur i ng Agr eement  pr ovi ded:  

A.  We wi l l  pay compensat or y damages whi ch an 
i nsur ed i s l egal l y ent i t l ed t o r ecover  f r om t he owner  
or  oper at or  of  an uni nsur ed mot or  vehi c l e because of  
bodi l y i nj ur y:  

1.  Sust ai ned by any i nsur ed;  and 

2.  Caused by an acci dent .  

The owner ' s or  oper at or ' s l i abi l i t y  f or  t hese damages 
must  ar i se out  of  t he owner shi p,  mai nt enance or  use of  
t he uni nsur ed mot or  vehi c l e.  

.  .  .  .   

Uni nsur ed mot or  vehi c l e means a l and mot or  vehi c l e or  
t r ai l er  of  any t ype:  

1.  To whi ch no bodi l y i nj ur y l i abi l i t y  bond,  or  
pol i cy appl i es at  t he same t i me of  t he acci dent .  

¶8 Af t er  di scover i ng t hat  Br uce had no i nsur ance f or  t he 

pi ckup,  Bl um' s at t or ney,  Lee At t er bur y,  gave 1st  Aut o not i ce of  

a c l ai m under  t he UM pr ovi s i on of  t he 1st  Aut o pol i cy.   A c l ai ms 

r epr esent at i ve r esponded t o At t er bur y,  i nqui r i ng i nt o hi s  t heor y 

of  l i abi l i t y  r egar di ng t he negl i gence of  t he vehi c l e owner .   I n 

r esponse,  At t er bur y c l ai med t hat  Br uce had negl i gent l y ent r ust ed 

t he vehi c l e t o Ni chol as.   1st  Aut o di d not  pay t he cl ai m.  

¶9 Bl um sued,  seeki ng compensat i on f or  UM benef i t s.   1st  

Aut o moved f or  summar y j udgment  on t he gr ound t hat  i t s UM 
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cover age i s not  avai l abl e wher e t he negl i gent  oper at or  of  a 

vehi c l e i s i nsur ed,  but  t he non- negl i gent  owner  i s not .   I n 

t i me,  Bl um conceded t hat  he coul d not  est abl i sh t hat  Br uce was 

negl i gent ,  but  he asser t ed t hat  t he 1st  Aut o pol i cy pr ovi ded UM 

benef i t s by v i r t ue of  t he f act  t hat  Br uce di d not  have i nsur ance 

f or  t he vehi c l e.  

¶10 The ci r cui t  cour t  gr ant ed summar y j udgment  t o 1st  

Aut o,  concl udi ng t hat  t he pol i cy ' s UM pr ovi s i on coul d not  

r easonabl y be under st ood as suppl ement i ng t he i nsur ance 

avai l abl e t o an i nsur ed dr i ver .   I t  r easoned t hat  " t o ascr i be 

t he meani ng pl ai nt i f f  ar gues f or  woul d i nescapabl y l ead t o t he 

concl usi on t hat  pl ai nt i f f ' s  uni nsur ed mot or i st  cover age cover s 

i nsur ed mot or i st s. "  

¶11 The cour t  of  appeal s af f i r med.   Rel y i ng on par t  of  t he 

anal ysi s i n Hemer l ey,  t he cour t  hel d t hat  t he l anguage of  t he 

pol i cy was ambi guous.   Bl um,  315 Wi s.  2d 822,  ¶10.   The cour t  

t hen concl uded,  based on Hemer l ey,  t hat  " [ a]  r easonabl e per son 

woul d under st and t he wor ds i n t he pol i cy t o pr ovi de t he cover age 

cont empl at ed by t he st at ut e. "   I d. ,  ¶11 ( quot i ng Hemer l ey,  127 

Wi s.  2d at  309- 10) .   The cour t  not ed t hat ,  whi l e Hul l  over r ul ed 

Hemer l ey' s i nt er pr et at i on of  § 632. 32( 4) ( a) ,  i t  di d not  

i mpl i cat e Hemer l ey' s concl usi on t hat  t he cont r act  was ambi guous 

and t hat  a r easonabl e i nsur ed woul d i nt er pr et  t he cont r act  t o 

pr ovi de t he st at ut or i l y  r equi r ed cover age.   I d. ,  ¶14.  

¶12 Because i t  conc l uded t hat  t he pol i cy l anguage was 

ambi guous but  f ol l owed t he st at ut or y r equi r ement s,  t he cour t  of  

appeal s l ooked t o t he st at ut e and t hi s cour t ' s  i nt er pr et at i on of  
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t he st at ut e i n Hul l  t o r esol ve t he ambi gui t y.   I d. ,  ¶19.   The 

cour t  t hen not ed t hat  Hul l  " r equi r es UM cover age whenever  ei t her  

t he owner  or  t he oper at or  of  a mot or  vehi c l e i s al l egedl y 

negl i gent  and not  cover ed by l i abi l i t y  i nsur ance. "   I d.   

Appl y i ng t hi s r ul e,  t he cour t  concl uded t hat  UM cover age was not  

r equi r ed because t he negl i gent  oper at or  of  t he vehi c l e was 

cover ed by l i abi l i t y  i nsur ance.   I d.  

¶13 Bl um pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.  

I I .  STANDARD OF REVI EW 

¶14 We r evi ew a c i r cui t  cour t ' s  gr ant  of  summar y j udgment  

de novo,  usi ng t he same met hodol ogy empl oyed by t he c i r cui t  

cour t  under  Wi s.  St at .  § 802. 08.   Smi t h v.  Kat z,  226 

Wi s.  2d 798,  805,  595 N. W. 2d 345 ( 1999) .   Under  § 802. 08( 2) ,  a 

cour t  shal l  gr ant  a mot i on f or  summar y j udgment  when t her e i s no 

genui ne i ssue as t o any mat er i al  f act  and t he movi ng par t y i s 

ent i t l ed t o j udgment  as a mat t er  of  l aw.   Wi s.  St at .  

§ 802. 08( 2) .  

¶15 Thi s case i nvol ves t he i nt er pr et at i on of  an i nsur ance 

pol i cy and a st at ut e.   Bot h mat t er s pr esent  quest i ons of  l aw 

t hat  we r evi ew de novo,  al t hough we benef i t  f r om t he anal yses of  

t he c i r cui t  cour t  and cour t  of  appeal s.   Hul l ,  222 Wi s.  2d at  

636;  Cl ar k v.  Amer i can Fami l y Mut .  I ns.  Co. ,  218 Wi s.  2d 169,  

173,  577 N. W. 2d 790 ( 1998) .  

I I I .  DI SCUSSI ON 

¶16 Thi s case pr esent s t hr ee i ssues f or  our  r evi ew.   The 

f i r st  i s  whet her  Bl um i s ent i t l ed t o compensat i on f or  hi s 
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i nj ur i es under  t he UM pr ovi s i on of  hi s pol i cy wi t h 1st  Aut o.   

The second i s whet her  f or mer  Wi s.  St at .  § 632. 32( 4)  r equi r ed 

cover age under  t hese f act s,  even i f  Bl um' s pol i cy di d not  

pr ovi de cover age. 2  The t hi r d i s whet her  a cour t  of  appeal s 

deci s i on possesses pr ecedent i al  val ue af t er  i t  has been 

over r ul ed by t he supr eme cour t .   We addr ess t hese i ssues i n 

t ur n.  

A.  Cover age Under  Bl um' s UM Pol i cy 

¶17 Thi s case asks us t o i nt er pr et  1st  Aut o' s pol i cy.   

Such an exer c i se r equi r es us t o appl y wel l - est abl i shed 

pr i nci pl es of  cont r act  i nt er pr et at i on and i nsur ance pol i cy 

const r uct i on.   We begi n our  anal ysi s wi t h a r evi ew of  t hese 

gui di ng pr i nci pl es.  

¶18 An i nsur ance pol i cy i s a cont r act  and i s i nt er pr et ed 

by t he same r ul es gover ni ng cont r act  const r uct i on.   Gen.  Cas.  

Co.  of  Wi s.  v.  Hi l l s ,  209 Wi s.  2d 167,  175,  561 N. W. 2d 718 

( 1997) ;  Kuhn v.  Al l st at e I ns.  Co. ,  193 Wi s.  2d 50,  60,  532 

N. W. 2d 124 ( 1995) .   The pr i mar y obj ect i ve of  cont r act  

const r uct i on i s t o ascer t ai n and gi ve ef f ect  t o t he i nt ent  of  

t he par t i es.   Johnson Cont r ol s ,  I nc.  v.  Empl oyer s I ns.  of  

Wausau,  2003 WI  108,  ¶30,  264 Wi s.  2d 60,  665 N. W. 2d 257 

                                                 
2 I n hi s pet i t i on f or  r evi ew,  Bl um al so r ai sed t he f ol l owi ng 

i ssues:  ( 1)  Whet her  UM cover age shoul d be det er mi ned by t he 
or di nar y meani ngs and def i ni t i ons of  t er ms set  f or t h i n t he 
i nsur ance pol i cy or  by t he r equi r ement s of  § 632. 32( 4) ;  and ( 2)  
whet her  an ambi guous pol i cy shoul d be const r ued i n f avor  of  t he 
i nsur ed or  t he dr af t er .   Bot h of  t hese i ssues ar e encompassed i n 
our  anal ysi s of  whet her  Bl um i s ent i t l ed t o cover age under  
ei t her  hi s UM pol i cy or  § 632. 32( 4) .  
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( quot i ng Hi l l s ,  209 Wi s.  2d at  175) ;  Maas v.  Zi egl er ,  172 

Wi s.  2d 70,  79,  492 N. W. 2d 621 ( 1992) .   We det er mi ne t he 

par t i es '  i nt ent  by exami ni ng " t he f our  cor ner s of  t he i nsur ance 

pol i cy i t sel f . "   Sambs v.  Ci t y of  Br ookf i el d,  66 Wi s.  2d 296,  

317,  224 N. W. 2d 582 ( 1975) .   The cour t  must  const r ue pol i cy 

l anguage " t o mean what  a r easonabl e per son i n t he i nsur ed' s 

posi t i on woul d under st and i t  t o mean. "   Hul l ,  222 Wi s.  2d at  

637;  Hi l l s ,  209 Wi s.  2d at  175.  

¶19 When a pol i cy i s c l ear  and unambi guous,  i t  " shoul d not  

be r ewr i t t en by const r uct i on t o bi nd an i nsur er  t o a 

r i sk .  .  .  i t  [ never ]  cont empl at e[ d]  or  [ i nt ended]  t o cover ,  and 

f or  whi ch i t  was not  pai d. "   Li mper t  v.  Smi t h,  56 Wi s.  2d 632,  

640,  203 N. W. 2d 29 ( 1973) .   I f  a pol i cy i s ambi guous,  t he cour t  

const r ues t er ms t hat  l i mi t  cover age agai nst  t he dr af t er  of  t he 

pol i cy,  e. g. ,  t he i nsur er .   Tayl or  v.  Gr eat way I ns.  Co. ,  2001 WI  

93,  ¶10,  245 Wi s.  2d 134,  628 N. W. 2d 916.   The t er ms of  a pol i cy  

ar e ambi guous i f  t hey ar e " suscept i bl e t o mor e t han one 

r easonabl e const r uct i on. "   Smi t h v.  At l ant i c Mut .  I ns.  Co. ,  155 

Wi s.  2d 808,  811,  456 N. W. 2d 597 ( 1990) .  

¶20 However ,  when consi der i ng t he meani ng of  a par t i cul ar  

t er m or  pr ovi s i on,  i nsur ance pol i c i es,  l i ke ot her  cont r act s,  ar e 

t o be r ead as a whol e.   Li ebovi ch v.  Mi nn.  I ns.  Co. ,  2008 WI  75,  

¶27,  310 Wi s.  2d 751,  751 N. W. 2d 764;   Fol kman v.  Quamme,  2003 

WI  116,  ¶24,  264 Wi s.  2d 617,  665 N. W. 2d 857.   As a r esul t ,  i t  

may be " necessar y t o l ook beyond a s i ngl e c l ause or  sent ence t o 

capt ur e t he essence of  an i nsur ance agr eement , "  so t hat  a pol i cy 
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i s not  " made ambi guous by i sol at i ng a smal l  par t  f r om t he 

cont ext  of  t he whol e. "   I d. ,  ¶21.    

¶21 The cour t  of  appeal s hel d t hat  t he use of  bot h t he 

t er m " uni nsur ed mot or i st "  and t he t er m " uni nsur ed mot or  vehi c l e"  

cr eat ed ambi gui t y i n t he UM pr ovi s i on.   Bl um,  315 Wi s.  2d 822,  

¶17.   The t er m " uni nsur ed mot or i st "  appear s el even t i mes i n t he 

pol i cy,  usual l y i n t he phr ase " Uni nsur ed Mot or i s t  Cover age" ,  and 

al so as t he t i t l e f or  t he sect i on on " Uni nsur ed Mot or i st "  

benef i t s. 3   The t er m " uni nsur ed mot or  vehi c l e"  appear s f our  

t i mes,  al l  wi t hi n t he I nsur i ng Agr eement  under  Par t  C——

" Uni nsur ed Mot or i st . "   The cour t  of  appeal s '  det er mi nat i on of  

" ambi gui t y"  r esul t ed f r om r eadi ng t hose t wo t er ms nar r owl y and 

i n i sol at i on,  i nst ead of  l ooki ng t o t he pol i cy as a whol e.  

¶22 Bl um ar gues t hat  he i s ent i t l ed t o cover age under  t he 

UM pr ovi s i on because t he vehi c l e dr i ven by Ni chol as was 

uni nsur ed.   He submi t s t hat  a vehi c l e t hat  i s  uni nsur ed i s an 

" uni nsur ed mot or  vehi c l e. "   1st  Aut o' s UM pr ovi s i on,  he 

cont ends,  does not  r equi r e t hat  t he dr i ver  of  an uni nsur ed mot or  

vehi c l e al so have no i nsur ance i n or der  t o t r i gger  cover age 

under  t he UM pol i cy.   Hence,  he ar gues,  t he f act  t hat  Ni chol as,  

t he dr i ver ,  had i nsur ance di d not  def eat  Bl um' s UM cover age 

                                                 
3 I n st at ut or y const r uct i on,  t he t i t l e or  headi ng of  a 

st at ut e i s not  par t  of  t he st at ut e i t sel f .   Wi s.  St at .  
§ 990. 001( 6) .   By cont r ast ,  we at t empt  t o const r ue cont r act s so 
t hat  " each sent ence,  phr ase or  wor d used wi l l  have some meani ng,  
and none of  t he l anguage di scar ded as super f l uous or  
meani ngl ess. "   D' Angel o v.  Cor nel l  Paper boar d Pr oduct s Co. ,  59 
Wi s.  2d 46,  50,  207 N. W. 2d 846 ( 1973) .  
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c l ai m.   Under  t hi s i ngeni ous i nt er pr et at i on,  t he r el evant  

i nqui r y i s whet her  t he mot or  vehi c l e,  not  t he mot or i st ,  i s  

uni nsur ed.  

¶23 We bel i eve Bl um' s i nt er pr et at i on of  t he UM pol i cy 

mi si nt er pr et s bot h t he pur pose of  UM i nsur ance and t he ki nd of  

cover age a r easonabl e per son i n t he posi t i on of  t he i nsur ed 

woul d expect  f r om t hi s pol i cy.   We concl ude t hat  a r easonabl e 

i nsur ed,  r eadi ng t he pol i cy as a whol e,  woul d not  expect  t hat  

t he pol i cy pr ovi des cover age under  t hese ci r cumst ances.   Ther e 

ar e at  l east  t hr ee r easons why t he pol i cy unambi guousl y does not  

pr ovi de cover age under  t he f act s of  t hi s case:  ( 1)  t he al l eged 

t or t f easor  i s i nsur ed and no negl i gence i s al l eged on t he par t  

of  t he uni nsur ed vehi c l e owner ;  ( 2)  an i nsur ance pol i cy appl i ed 

t o t he vehi c l e at  t he t i me of  t he acci dent ;  and ( 3)  t he 

t or t f easor ' s i nsur ance equal s t he i nsur ed' s UM cover age.  

¶24 Fi r st ,  t he 1st  Aut o pol i cy encompasses a r equi r ement  

t hat  t he uni nsur ed par t y i s act ual l y l i abl e because of  t he 

par t y ' s negl i gence or  because of  some ot her  basi s f or  l i abi l i t y .   

The UM pr ovi s i on pr ovi des cover age f or  damages " whi ch an i nsur ed 

i s l egal l y ent i t l ed t o r ecover , "  and f ur t her  pr ovi des t hat  

" [ t ] he owner ' s or  oper at or ' s l i abi l i t y  f or  t hese damages must  

ar i se out  of  t he owner shi p,  mai nt enance or  use of  t he uni nsur ed 

mot or  vehi c l e. "   ( Emphasi s added. )   These qual i f i cat i ons on 1st  

Aut o' s l i abi l i t y  ar e di r ect l y al i gned wi t h t he gener al  pur pose 

of  UM i nsur ance,  whi ch i s t o " pr ot ect [ ]  t he i nsur ed f r om t he 

negl i gence of  t he uni nsur ed .  .  .  mot or i st  segment  of  t he publ i c 

by put t i ng t he i nsur ed i n t he same posi t i on he or  she woul d have 
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been i n i f  t he uni nsur ed had l i abi l i t y  i nsur ance. "   9 Lee R.  

Russ & Thomas F.  Segal l a,  Couch on I nsur ance,  § 122: 35 ( 3d ed.  

1998) .   To accept  Bl um' s ar gument  woul d be t o r emove t he el ement  

of  negl i gence f r om t he equat i on.   Under  Bl um' s i nt er pr et at i on,  

1st  Aut o woul d be l i abl e even when t her e was no negl i gence on 

t he par t  of  t he dr i ver  or  t he owner ,  s i mpl y because t he vehi c l e 

i t sel f  was not  i nsur ed.   The phr ase " uni nsur ed mot or  vehi c l e"  

cannot  be st r et ched t o such l engt hs.  

¶25 Second,  even i f  t he UM pol i cy wer e t o pr ovi de cover age 

any t i me t hat  a mot or  vehi c l e i t sel f  was uni nsur ed,  t he vehi c l e 

dr i ven by Ni chol as woul d not  f al l  wi t hi n t he pol i cy ' s def i ni t i on 

of  an uni nsur ed mot or  vehi c l e.   The pol i cy def i nes an uni nsur ed 

mot or  vehi c l e as one t o whi ch " no bodi l y i nj ur y l i abi l i t y  bond,  

or  pol i cy appl i es at  t he same t i me of  t he acci dent . "   Bl um 

const r ues t hi s phr ase nar r owl y t o mean a vehi c l e whi ch i s not  

i t sel f  i nsur ed.   However ,  an i nsur ance pol i cy may " appl y"  t o a 

vehi c l e even t hough t he vehi c l e i t sel f  i s  uni nsur ed.   " Appl y"  

means:  " To be per t i nent  or  r el evant ;  a r ul e t hat  appl i es t o 

ever yone. "   Amer i can Her i t age Di ct i onar y 89 ( 3d ed.  1996) .    

¶26 I f  we ask whet her  t her e was an i nsur ance pol i cy 

per t i nent  or  r el evant  t o t he vehi c l e i nvol ved i n t hi s acci dent ,  

t he answer  i s c l ear l y yes.   At  t he t i me of  t he acci dent ,  

Ni chol as was i nsur ed as a dr i ver  under  a pol i cy wi t h Amer i can 

St andar d.   Amer i can St andar d set t l ed wi t h Bl um i n t he amount  of  

$250, 000 i n exchange f or  a r el ease f r om l i abi l i t y .   The Amer i can 

St andar d pol i cy appl i ed t o t he vehi c l e because t he oper at or ' s 

l i abi l i t y  pol i cy was i mpl i cat ed by hi s oper at i on of  t he vehi c l e.   
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Ther ef or e,  even i f  1st  Aut o' s UM pol i cy hi nged on t he i nsur ed 

st at us of  t he vehi c l e,  r at her  t han t he mot or i st ,  Bl um woul d not  

be el i gi bl e f or  cover age because t he vehi c l e dr i ven by Ni chol as 

was not  an uni nsur ed mot or  vehi c l e under  t he pol i cy.  

¶27 Thi r d,  t he pr esence of  a val i d r educi ng cl ause i n 1st  

Aut o' s pol i cy f ur t her  suppor t s t he concl usi on t hat  a r easonabl e 

per son i n t he posi t i on of  t he i nsur ed woul d not  have expect ed UM 

cover age t o appl y i n t hi s  case. 4  Under  Wi s.  St at .  

§ 632. 32( 5) ( i ) ,  a pol i cy may r educe an i nsur er ' s l i abi l i t y  f or  

UM cover age by an amount  " pai d by or  on behal f  of  any per son or  

or gani zat i on t hat  may be l egal l y r esponsi bl e f or  t he bodi l y 

i nj ur y or  deat h f or  whi ch payment  i s made. "   Par t  C of  t he 

I nsur i ng Agr eement  gover ni ng UM cover age i ncl udes a sect i on 

t i t l ed " Li mi t  of  Li abi l i t y"  mi r r or i ng t he st at ut or y l anguage:  

A.  The si ngl e l i mi t  of  l i abi l i t y  f or  one 
aut omobi l e shown i n t he Decl ar at i ons f or  each per son 
f or  uni nsur ed mot or i st  cover age i s our  maxi mum 

                                                 
4 Bl um ur ges us t o f i nd t hat  1st  Aut o wai ved i t s  r i ght  t o 

r el y on t he r educi ng cl ause because i t  f i r st  r ai sed t hi s 
ar gument  i n t hi s cour t .   As a mat t er  of  j udi c i al  economy,  
def enses not  r ai sed at  t he c i r cui t  cour t  l evel  ar e gener al l y 
deemed t o have been wai ved.   Dep' t  of  Taxat i on v .  Scher f f i us,  62 
Wi s.  2d 687,  696- 97,  215 N. W. 2d 547 ( 1974) .   These concer ns,  
however ,  ar e l ess r el evant  when new ar gument s ar e r ai sed by 
r espondent s who seek " t o uphol d r at her  t han r ever se t he r esul t  
r eached at  t r i al . "   St at e v.  Hol t ,  128 Wi s.  2d 110,  124- 25,  382 
N. W. 2d 679 ( Ct .  App.  1985) .   Fur t her mor e,  i t  i s  wel l - est abl i shed 
l aw i n Wi sconsi n t hat  an appel l at e cour t  may sust ai n a l ower  
cour t ' s  r ul i ng " on a t heor y or  on r easoni ng not  pr esent ed t o t he 
l ower  cour t . "   Li ber t y Tr ucki ng Co.  v.  DI LHR,  57 Wi s.  2d 331,  
342,  204 N. W. 2d 457 ( 1973) .   The val i di t y and appl i cat i on of  a 
r educi ng cl ause i s a mat t er  of  l aw,  and we may pr oper l y consi der  
i t  as al t er nat i ve gr ounds t o f i nd t hat  Bl um i s not  ent i t l ed t o 
UM cover age.    
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l i abi l i t y  f or  al l  damages .  .  .  ar i s i ng out  of  bodi l y 
i nj ur y sust ai ned by any one per son.    

.  .  .  .   

D.  The l i mi t s of  l i abi l i t y  payabl e f or  t hi s 
cover age wi l l  be r educed by:   

1.  Amount s pai d by or  on behal f  of  any per son 
or  or gani zat i on t hat  may be l egal l y r esponsi bl e f or  
t he bodi l y i nj ur y or  deat h f or  whi ch payment  i s made.  

¶28 I n ot her  wor ds,  when an acci dent  f al l i ng under  t he UM 

cover age r esul t s i n payment  t o t he i nsur ed by t he t or t f easor ,  

t hi s pr ovi s i on r educes 1st  Aut o' s l i abi l i t y  by t he amount  of  

t hat  payment .   Thi s pr ovi s i on r ef l ect s t he par t i es '  expect at i on 

t hat  t he i nsur ed woul d be cover ed onl y i f  a t or t f easor ' s l ack of  

i nsur ance pl aced t he i nsur ed i n a wor se posi t i on t han he or  she 

woul d have been i n i f  t he t or t f easor  had been i nsur ed.  

¶29 We have hel d t hat  r educi ng cl auses wi t h common,  

or di nar y l anguage subst ant i al l y  s i mi l ar  t o t he st at ut e ar e 

unambi guous when st andi ng al one.   St at e Far m Mut .  Aut o.  I ns.  Co.  

v.  Bai l ey,  2007 WI  90,  ¶26,  302 Wi s.  2d 409,  734 N. W. 2d 386.   An 

ot her wi se unambi guous r educi ng c l ause may be r ender ed ambi guous,  

however ,  i n t he cont ext  of  t he ent i r e pol i cy.   See Fol kman,  264 

Wi s.  2d 617,  ¶21.   A pol i cy t hat  bui l ds up f al se expect at i ons,  

cont ai ns i nt er nal l y i nconsi st ent  pr ovi s i ons,  or  i s so " decept i ve 

t hat  i t  bef uddl es t he under st andi ng and expect at i ons of  a 

r easonabl e i nsur ed"  wi l l  be consi der ed cont ext ual l y ambi guous.   

I d. ,  ¶¶20,  31.   1st  Aut o' s pol i cy cannot  be accused of  t hese 

f aul t s.  
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¶30 The Decl ar at i ons page of  t he pol i cy pr ovi des a summar y 

of  t he most  per t i nent  t er ms of  cover age.   On t hi s page,  t he t er m 

" Uni nsur ed Mot or i st  Cover age"  i s i mmedi at el y f ol l owed by a 

doubl e ast er i sk whi ch l eads t o t he st at ement ,  t wo l i nes bel ow:  

" Li mi t s mi ght  be r educed by pol i cy pr ovi s i on or  l aw. "   Mor eover ,  

t he r educi ng cl ause i t sel f  i s  f ound,  not  bur i ed i n f i ne pr i nt  or  

an appendi x,  but  i n t he same sect i on of  t he pol i cy gover ni ng UM 

cover age.   Ther e i s not hi ng t o cr eat e a mi sappr ehensi on or  gi ve 

r i se t o conf l i c t i ng i nt er pr et at i ons i n t he mi nd of  a r easonabl e 

i nsur ed as t o t he pur pose and ef f ect  of  t he r educi ng cl ause.   

The cl ause i s not  cont ext ual l y ambi guous.   

¶31 When we consi der  t he f act s i n l i ght  of  t hi s 

unambi guous r educi ng cl ause,  t he pol i cy c l ear l y does not  pr ovi de 

UM cover age i n t hi s s i t uat i on.   Bl um r ecei ved $250, 000 f r om 

Amer i can St andar d i n exchange f or  i t s r el ease f r om l i abi l i t y .   

Thi s payment  r ecogni zes Amer i can St andar d' s l egal  l i abi l i t y  f or  

Ni chol as' s negl i gence,  and as such,  i t  r epr esent s t he exact  

payment  cont empl at ed i n t he l i mi t s of  l i abi l i t y  descr i bed above.   

Had he been el i gi bl e f or  UM cover age,  Bl um woul d have been 

ent i t l ed t o $250, 000 under  hi s pol i cy.   Ther ef or e,  even i f  t hi s 

acci dent  had f al l en wi t hi n t he t er ms of  UM cover age,  Bl um woul d 

not  have been ent i t l ed t o any payment  f r om 1st  Aut o,  because t he 

set t l ement  f r om Amer i can St andar d exact l y of f set  t he amount  t o 

whi ch he woul d have been ent i t l ed under  t he pol i cy.    

¶32 Thi s r esul t  conf i r ms our  concl usi on t hat  i t  i s  

unr easonabl e f or  Bl um t o expect  UM cover age i n a s i t uat i on wher e 

an appl i cabl e i nsur ance pol i cy  f or  t he oper at or  has pr ovi ded 
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compensat i on f or  Bl um' s i nj ur i es equal  t o t he l i mi t  on Bl um' s UM 

pol i cy.   The l anguage of  t he pol i cy,  r ead as a whol e,  i s  

unambi guous.   A r easonabl e per son i n t he posi t i on of  t he i nsur ed 

woul d not  const r ue t hi s pol i cy as pr ovi di ng cover age when t he 

i nsur ed has al r eady r ecover ed damages f r om an i nsur ed 

t or t f easor .   Because t he UM pr ovi s i on i s unambi guous,  we need 

not  addr ess whet her  t hi s pr ovi s i on must  be const r ued agai nst  1st  

Aut o as t he dr af t er .  

B.  St at ut or y Requi r ement s f or  Uni nsur ed Mot or i st  Cover age 

¶33 Havi ng concl uded t hat  t he pol i cy unambi guousl y does 

not  pr ovi de cover age i n t hi s c i r cumst ance,  we t ur n t o whet her  

t he UM st at ut e i n ef f ect  at  t he t i me of  t he acci dent  mandat ed 

cover age.   The UM sect i on pr ovi ded,  i n r el evant  par t :  

Requi r ed Uni nsur ed Mot or i st  and Medi cal  Payment s 
Cover ages.   Ever y pol i cy of  i nsur ance subj ect  t o t hi s 
sect i on t hat  i nsur es wi t h r espect  t o any mot or  vehi c l e 
r egi st er ed or  pr i nci pal l y gar aged i n t hi s st at e 
agai nst  l oss r esul t i ng f r om l i abi l i t y  i mposed by l aw 
f or  bodi l y i nj ur y or  deat h suf f er ed by any per son 
ar i s i ng out  of  t he owner shi p,  mai nt enance or  use of  a 
mot or  vehi c l e shal l  cont ai n t her ei n or  suppl ement al  
t her et o pr ovi s i ons appr oved by t he commi ssi oner :  

( a)  Uni nsur ed Mot or i st .   1.   For  t he pr ot ect i on 
of  per sons i nj ur ed who ar e l egal l y ent i t l ed t o r ecover  
damages f r om owner s or  oper at or s of  uni nsur ed mot or  
vehi c l es because of  bodi l y i nj ur y,  s i ckness or  
di sease,  i ncl udi ng deat h r esul t i ng t her ef r om,  i n 
l i mi t s of  at  l east  $25, 000 per  per son and $50, 000 per  
acci dent .  

Wi s.  St at .  § 632. 32( 4)  ( emphasi s added) .  

¶34 I n Hul l ,  t hi s cour t  i nt er pr et ed t he r equi r ement s of  

Wi s.  St at .  § 632. 32( 4)  when t he dr i ver  i s i nsur ed but  t he mot or  
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vehi c l e i s not .   We concl uded t hat  " § 632. 32( 4)  r equi r es UM 

cover age whenever  ei t her  t he owner  or  t he oper at or  of  a mot or  

vehi c l e i s al l egedl y negl i gent  and i s not  cover ed by l i abi l i t y  

i nsur ance. "   Hul l ,  222 Wi s.  2d 627 at  632 ( emphasi s added) .  

¶35 Hul l  i nvol ved t wo al l eged t or t f easor s:  t he dr i ver  of  a 

vehi c l e t hat  st r uck and ki l l ed t he deceased and t he owner  of  

t hat  vehi c l e who negl i gent l y mai nt ai ned i t .   I d.  at  633.   The 

dr i ver ' s use of  t he vehi c l e was i nsur ed,  but  t he owner  di d not  

have a l i abi l i t y  pol i cy cover i ng t he vehi c l e or  i t s oper at i on.   

I d.  at  632.   St at e Far m deni ed Hul l ' s  spouse UM cover age on t he 

gr ounds t hat  t he dr i ver ' s use of  t he vehi c l e was i nsur ed and 

t hus t he vehi c l e was not  an " uni nsur ed mot or  vehi c l e"  under  t he 

pol i cy.   I d.  at  633.   We hel d t hat  Hul l  was ent i t l ed t o UM 

cover age f or  t he uni nsur ed owner ' s negl i gence under  a pl ai n 

r eadi ng of  her  St at e Far m pol i ci es,  but  pr oceeded t o consi der  

her  c l ai m under  t he st at ut e i n t he i nt er est s of  f ur t her i ng 

j udi c i al  economy.   I d.  at  640 n. 7.    

¶36 We hel d t hat  t he t er m " uni nsur ed mot or  vehi c l e"  was 

ambi guous i n t he st at ut e,  and exami ned t he l egi s l at i ve pur pose 
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t o det er mi ne whet her  Hul l  was ent i t l ed t o cover age. 5  We 

descr i bed t he pur pose of  § 632. 32( 4)  as t o pl ace t he i nsur ed i n 

t he same posi t i on as i f  t he t or t f easor  had been i nsur ed.   I d.  at  

643- 44.   Wher e t her e wer e mul t i pl e t or t f easor s,  t he f act  t hat  

t he dr i ver  was i nsur ed di d not  pr ecl ude Hul l  f r om seeki ng UM 

cover age f or  t he act s of  t he uni nsur ed owner  as compensat i on f or  

t he i nsur ance t he negl i gent  owner  shoul d have had.   I d.  at  646.  

¶37 The f act ual  scenar i o i n t he i nst ant  case i s,  

essent i al l y ,  t he r ever se of  Hul l .   Hul l  sought  cover age agai nst  

an owner  who was bot h negl i gent  and uni nsur ed.   Bl um seeks UM 

cover age because an owner  was uni nsur ed,  even t hough he was not  

negl i gent .   Bl um asser t s t hat  t he uni nsur ed st at us of  t he 

vehi c l e i s enough t o pr ovi de cover age.   Hi s ar gument  f ocuses on 

l anguage i n Hul l  concl udi ng t hat  t he i nsur ed was ent i t l ed t o UM 

cover age i f  ei t her  t he owner  or  dr i ver  was uni nsur ed,  whi l e 

gl ossi ng over  t he phr ase r est r i c t i ng t hi s cover age t o s i t uat i ons 

i n whi ch t he uni nsur ed par t y i s l i abl e.   To put  i t  di f f er ent l y,  

under  Hul l  a par t y i s ent i t l ed t o UM cover age i f  she can 

                                                 
5 The cour t  of  appeal s had pr evi ousl y i nt er pr et ed t he 

st at ut e i n Hemer l ey v.  Amer i can Fami l y Mut ual  I nsur ance Co. ,  127 
Wi s.  2d 304,  379 N. W. 2d 860 ( Ct .  App.  1985) .   Faced wi t h a 
s i mi l ar  f act ual  scenar i o,  t he cour t  of  appeal s concl uded t hat  
t he t er m " uni nsur ed mot or  vehi c l e"  was ambi guous as i t  appear ed 
i n t he st at ut e.   I d.  at  308.   The cour t  of  appeal s concl uded 
t hat  t he st at ut e cont empl at ed onl y t hose mot or  vehi c l es wher e 
nei t her  t he owner  nor  t he oper at or  i s i nsur ed i n or der  f or  t he 
i nsur ed t o col l ect  UM benef i t s.   I d.  at  310.   Al t hough  t he Hul l  
cour t  agr eed wi t h t he Hemer l ey cour t ' s  concl usi on t hat  t he 
st at ut e was ambi guous,  i t  r ej ect ed Hemer l ey' s hol di ng as 
cont r ar y t o t he l egi s l at i ve pur pose of  § 632. 32( 4) .   Hul l ,  222 
Wi s.  2d at  644- 46.  
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demonst r at e t hat  somebody——whet her  t he owner  or  oper at or ——was 

bot h negl i gent  and uni nsur ed.   I n Hul l ,  t he owner  of  t he vehi c l e 

i n quest i on was al l egedl y bot h negl i gent  and uni nsur ed.   Her e,  

Bl um al l eged t hat  Ni chol as was negl i gent ,  but  Ni chol as was 

i nsur ed.   Bl um coul d not  al l ege t hat  t he uni nsur ed par t y,  Br uce,  

was negl i gent .   Ther ef or e,  § 632. 32( 4) ,  as i nt er pr et ed i n Hul l ,  

does not  mandat e cover age her e.  

¶38 Denyi ng UM cover age under  t hese ci r cumst ances f ur t her s 

t he pur pose of  t he st at ut e.   The st at ut e sought  t o pr ovi de 

cover age t o an i nnocent  v i ct i m f or  t he negl i gence of  an 

uni nsur ed t or t f easor .   Hul l ,  222 Wi s.  2d at  646.   I t  di d not  

seek t o est abl i sh a dupl i cat i ve sour ce of  compensat i on wher e t he 

onl y par t y wi t h l egal  l i abi l i t y  i s  i nsur ed.   Had t he vehi c l e i n 

t hi s case been cover ed by i nsur ance,  t he i nsur ance woul d not  

have compensat ed Bl um unl ess he had est abl i shed negl i gence or  

ot her  l i abi l i t y  on t he par t  of  t he owner .   Si mi l ar l y,  i n t he 

absence of  negl i gence by t he uni nsur ed par t y,  t he st at ut e does 

not  mandat e UM cover age.  

¶39 I n di scussi ng Hemer l ey' s i nt er pr et at i on of  t he 

l egi s l at i ve pur pose,  Hul l  emphasi zed t hat  " [ i ] n Hemer l ey,  t he 

sol e al l eged t or t f easor ,  t he dr i ver  of  t he vehi c l e,  was 

i nsur ed. "   I d.  at  645.   I n Hul l ,  bot h t he dr i ver  and t he owner  

wer e al l egedl y negl i gent .   I d.  at  645- 46.   The cour t  not ed t hat ,  

i n such ci r cumst ances,  UM cover age was necessar y t o f ur t her  t he 

pur pose of  t he st at ut e:  

The onl y way i n whi ch t o pl ace Hul l  i n t he same 
posi t i on she woul d have been i n,  had t he uni nsur ed 
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mot or i st  been i nsur ed,  i s t o r equi r e t hat  UM cover age 
be pr ovi ded t o her .  I n t he absence of  UM cover age f or  
t he owner ' s al l eged negl i gence,  Hul l  woul d be deni ed a 
sour ce of  compensat i on f or  t he owner ' s al l eged 
negl i gence,  even t hough t he dr i ver ' s al l eged 
negl i gence woul d be cover ed under  t he dr i ver ' s 
Mi l waukee Mut ual  i nsur ance pol i cy.  

I d.  at  646.  

¶40 The Hul l  cour t ' s  emphasi s on t he di f f er ences bet ween 

t he f act s i n Hul l  and t he f act s  i n Hemer l ey f ur t her  suppor t s t he 

concl usi on t hat  mandat i ng cover age her e woul d not  f ur t her  t he 

pur pose of  § 632. 32( 4) .   Unl i ke Hul l ,  Bl um was not  " deni ed a 

sour ce of  compensat i on f or  t he owner ' s al l eged negl i gence. "   I d.   

He was pr ovi ded a sour ce of  compensat i on——$250, 000 under  t he 

Amer i can St andar d pol i cy——f or  t he onl y negl i gence he al l eged:  

t he dr i ver ' s.  

¶41 I n sum,  Hul l ' s  i nt er pr et at i on of  § 632. 32( 4)  

concl usi vel y r esol ves t he st at ut e' s appl i cat i on t o t hese f act s.   

Because Bl um al l eged negl i gence onl y on t he par t  of  t he i nsur ed 

dr i ver ,  § 632. 32( 4)  does not  mandat e UM cover age.  

C.  Pr ecedent i al  Val ue of  Over r ul ed Cour t  of  Appeal s Deci s i ons 

¶42 We next  addr ess whet her  a cour t  of  appeal s deci s i on 

r et ai ns any pr ecedent i al  val ue when i t  i s  over r ul ed by t hi s 

cour t .   We hol d t hat  when t he supr eme cour t  over r ul es a cour t  of  

appeal s deci s i on,  t he cour t  of  appeal s deci s i on no l onger  

possesses any pr ecedent i al  val ue,  unl ess t hi s cour t  expr essl y 

st at es ot her wi se.  

¶43 I n t hi s case,  t he cour t  of  appeal s r el i ed on Hemer l ey 

t o suppor t  i t s i nt er pr et at i on of  t he pol i cy.   Bl um,  315 

Wi s.  2d 822,  ¶9.   I n Hul l ,  t hi s  cour t  hel d:  " For  t he sake of  
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c l ar i t y,  we choose t o over r ul e Hemer l ey r at her  t han l i mi t  i t  t o 

i t s f act s. "   Hul l ,  222 Wi s.  2d at  646 n. 12.   The cour t  of  

appeal s r easoned t hat ,  because Hul l ' s  r ul i ng on t he const r uct i on 

of  t he st at ut e di d not  i mpl i cat e Hemer l ey' s i nt er pr et at i on of  

t he pol i cy,  Hemer l ey' s hol di ng on t he pol i cy r emai ned 

pr ecedent i al .   Bl um,  315 Wi s.  2d 822,  ¶¶14,  17.    

¶44 The cour t  of  appeal s has devel oped a body of  l aw 

r egar di ng t he pr ecedent i al  val ue of  i t s  r ever sed and over r ul ed 

opi ni ons.   As appl i ed by t he cour t  of  appeal s,  " [ t ] he gener al  

r ul e i s t hat  hol di ngs not  speci f i cal l y r ever sed on appeal  r et ai n 

pr ecedent i al  val ue. "   Sweeney v.  Gen.  Cas.  Co.  of  Wi s. ,  220 

Wi s.  2d 183,  192,  582 N. W. 2d 735 ( Ct .  App.  1998)  ( emphasi s 

added) .   The cour t  f i r st  descr i bed t hi s r ul e i n Spencer  v.  

Br own,  al t hough i t  decl i ned t o appl y t he r ul e under  t he speci f i c  

c i r cumst ances of  t hat  case.   Spencer  v.  Count y of  Br own,  215 

Wi s.  2d 641,  650- 51,  573 N. W. 2d 222 ( Ct .  App.  1997) .   I t  has 

s i nce appl i ed t hi s r ul e on sever al  occasi ons.   See,  e. g. ,  

Schauer  v.  Di ocese of  Gr een Bay,  2004 WI  App 180,  ¶15,  276 

Wi s.  2d 141,  687 N. W. 2d 766;  Peace Lut her an Chur ch & Academy v.  

Vi l l age of  Sussex,  2001 WI  App 139,  ¶15 n. 5,  246 Wi s.  2d 502,  

631 N. W. 2d 229;  St at e v.  Byr ge,  225 Wi s.  2d 702,  717- 18 n. 7,  594 

N. W. 2d 388 ( Ct .  App.  1999) ,  af f ' d,  2000 WI  101,  237 Wi s.  2d 197,  

614 N. W. 2d 477.  

¶45 The gener al  r ul e devel oped by t he cour t  of  appeal s 

appl i ed t o cases t hat  wer e r ever sed on di r ect  r evi ew by t hi s 

cour t .   Bl um,  315 Wi s.  2d 822,  ¶16.   However ,  t he cour t  of  

appeal s i n t hi s case r easoned t hat  t he r ul e shoul d al so appl y 
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wher e t he cour t  of  appeal s was over r ul ed by t hi s cour t  whi l e 

t hi s cour t  was r evi ewi ng anot her  case.   I d.    

¶46 We now hol d t hat  i t  was er r or  f or  t he cour t  of  appeal s 

t o r el y on Hemer l ey,  because Hemer l ey no l onger  possessed any 

pr ecedent i al  val ue.   Unl ess t hi s cour t  expl i c i t l y  st at es 

ot her wi se,  a cour t  of  appeal s opi ni on over r ul ed by t hi s cour t  no 

l onger  r et ai n any pr ecedent i al  val ue.   Thi s concl usi on i s 

suppor t ed by t he const i t ut i onal l y desi gnat ed pur poses of  t hi s 

cour t  and t he cour t  of  appeal s,  as wel l  as pr act i cal  

consi der at i ons.  

¶47 Fi r st ,  r et ai ni ng pr ecedent i al  val ue i n over r ul ed cour t  

of  appeal s deci s i ons woul d not  ser ve t he pur poses of  t he supr eme 

cour t  or  t he cour t  of  appeal s.   I n Cook v.  Cook,  t hi s cour t  

compar ed t he r ol es of  t he supr eme cour t  and t he cour t  of  

appeal s.   Cook v .  Cook,  208 Wi s.  2d 166,  188- 89,  560 N. W. 2d 246 

( 1997) .   The cour t  of  appeal s '  " pr i mar y f unct i on i s er r or  

cor r ect i ng.   Never t hel ess under  some ci r cumst ances i t  

necessar i l y  per f or ms a second f unct i on,  t hat  of  l aw def i ni ng and 

l aw devel opment . "   I d.  at  188.   The cour t  went  on t o descr i be 

t he pur poses of  t he supr eme cour t :  

I n cont r ast ,  t he supr eme cour t ' s  pr i mar y f unct i on 
i s t hat  of  l aw def i ni ng and l aw devel opment .  .  .  .   
The pur pose of  t he supr eme cour t  i s  t o over see and 
i mpl ement  t he st at ewi de devel opment  of  t he l aw.   The 
supr eme cour t  i s  t he onl y st at e cour t  wi t h t he power  
t o over r ul e,  modi f y or  wi t hdr aw l anguage f r om a 
pr evi ous supr eme cour t  case.  

I d.  at  189 ( i nt er nal  quot at i ons and ci t at i ons omi t t ed) .  



No.   2008AP1324 

22 
 

¶48 Thi s pur pose i s r ef l ect ed by t he manner  i n whi ch t hi s 

cour t  accept s and r evi ews cases.   Our  I nt er nal  Oper at i ng 

Pr ocedur es st at e t hat  our  " pr i nci pal  cr i t er i on i n gr ant i ng or  

denyi ng r evi ew i s not  whet her  t he mat t er  was cor r ect l y deci ded 

or  j ust i ce done i n t he l ower  cour t ,  but  whet her  t he mat t er  i s 

one t hat  shoul d t r i gger  t he i nst i t ut i onal  r esponsi bi l i t i es of  

t he Supr eme Cour t . "   Wi s.  S.  Ct .  I OP ( Jan.  1,  2010) .   Si mi l ar l y,  

we have i nt er pr et ed our  di scr et i onar y r ever sal  power  br oadl y as 

par t  of  our  " l aw- devel opi ng or  l aw- decl ar i ng f unct i on. "   St at e 

v.  Schumacher ,  144 Wi s.  2d 388,  407,  424 N. W. 2d 672 ( 1988) .   

Thus,  we have sai d t hat  we may r each i ssues " of  gr eat  publ i c 

i mpor t ance, "  even i f  t hey ar e moot  or  t he par t i es woul d not  

or di nar i l y  have st andi ng t o r ai se t hem.   I d.  at  405.   We al so 

have sai d t hat  we wi l l  deci de moot  i ssues t hat  may r ecur  f or  

whi ch " gui dance i s needed f or  t he t r i al  cour t s. "   I d.  at  405- 06.   

Because t he cour t  of  appeal s i s " char ged pr i mar i l y wi t h er r or  

cor r ect i ng i n t he i ndi v i dual  case, "  i d.  at  407 ( quot i ng St at e ex 

r el .  Swan v.  El ect i ons Boar d,  133 Wi s.  2d 87,  93- 94,  394 

N. W. 2d 732 ( 1986) ) ,  we have decl i ned t o gi ve t he cour t  of  

appeal s t he same br oad power  of  di scr et i onar y r ever sal ,  i d.  at  

408.   

¶49 Thus,  when t hi s  cour t  accept s r evi ew of  a case,  i t  

does so t o c l ar i f y and devel op t he l aw and pr ovi de gui dance f or  

l ower  cour t s.   Thi s pur pose woul d not  be ser ved by r equi r i ng 

t hi s cour t  t o addr ess speci f i cal l y ever y hol di ng i n a cour t  of  

appeal s deci s i on t o pr ot ect  t he coher ence of  t hi s cour t ' s  

hol di ng.   Such a r ul e woul d expand t hi s cour t ' s  " er r or -
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cor r ect i ng"  r ol e by r equi r i ng t he supr eme cour t  t o r epudi at e 

each hol di ng i n a cour t  of  appeal s deci s i on t hat  may be 

i ncor r ect .   I f  quest i ons r emai ned about  t he pr ecedent i al  val ue 

of  a cour t  of  appeal s deci s i on once t he supr eme cour t  had 

over r ul ed t hat  deci s i on,  t he l aw- devel opi ng val ue of  t hi s 

cour t ' s  deci s i on woul d be j eopar di zed.  

¶50 The pr i mar y f unct i on of  t he cour t  of  appeal s i s er r or  

cor r ect i on.   As di scussed i n Cook,  t he cour t  of  appeal s '  l aw-

devel opi ng r ol e i s secondar y and ar i ses onl y " under  some 

ci r cumst ances, "  as t he cour t  i s  r equi r ed t o " adapt [ ]  t he common 

l aw and i nt er pr et [ ]  t he st at ut es and f eder al  and st at e 

const i t ut i ons i n t he cases i t  deci des. "   Cook,  208 Wi s.  2d at  

188.   The cour t  of  appeal s '  pr i mar y f unct i on——er r or  cor r ect i on——

does not  r equi r e r ecogni z i ng t he pr ecedent i al  val ue of  par t s of  

publ i shed opi ni ons t hat  have been over r ul ed.  

¶51 The cour t  of  appeal s '  abi l i t y  t o f unct i on as an er r or -

cor r ect i ng cour t  i s  st r engt hened by our  hol di ng as i t  c l ar i f i es  

t he pr ecedent i al  st at us of  over r ul ed cases.   The cour t  of  

appeal s i s i n a bet t er  posi t i on t o appl y est abl i shed l aw when 

t her e i s a br i ght - l i ne r ul e nul l i f y i ng t he pr ecedent i al  val ue of  

an over r ul ed cour t  of  appeal s deci s i on.    

¶52  Thi s pol i cy concer n i s hi ghl i ght ed by some of  t he 

conf usi on t hat  has r esul t ed f r om t he cour t  of  appeal s '  cur r ent  

r ul e.   For  exampl e,  i n Spencer ,  t he cour t  decl i ned t o appl y t he 

r ul e wher e t hi s cour t  had expl ai ned t hat  i t s " deci s i on shoul d 

not  be t aken as appr oval  of  t he r easoni ng of  t he Cour t  of  

Appeal s on t hat  i ssue. "   Spencer ,  215 Wi s.  2d at  650- 51 ( quot i ng 
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Ander son v.  Ci t y of  Mi l waukee,  208 Wi s. 2d 18,  559 N. W. 2d 563 

( 1997) ) .   I n Byr ge,  t he cour t  of  appeal s not ed t hat  " i t  i s  not  

c l ear  whet her  t hi s gener al  r ul e shoul d appl y when t he message 

f r om t he supr eme cour t  i s  t hat  t he cour t  of  appeal s shoul d not  

even have addr essed t he i ssue i n t he f i r st  i nst ance. "   Byr ge,  

225 Wi s.  2d at  717- 18 n. 7.   I n Sweeney,  one par t y ar gued t hat  

t he r ul e shoul d not  appl y because t hi s cour t ' s  deci s i on t o 

deci de a case on di f f er ent  gr ounds " di savowed"  t he cour t  of  

appeal s '  ear l i er  r ul i ng.   Sweeney,  220 Wi s.  2d at  192- 93.   The 

cour t  of  appeal s  r ej ect ed t hat  ar gument ,  not i ng t hat ,  " when t he 

supr eme cour t  want s t o di savow our  r easoni ng,  or ,  at  l east ,  

pr event  any i mpl i c i t  appr oval  of  our  r easoni ng,  i t  does so 

expr essl y. "   I d.  at  193.  

¶53 The cour t  of  appeal s i t sel f  expr essed concer ns as t o 

t he val i di t y of  i t s  cur r ent  r ul e by cer t i f y i ng t he quest i on t o 

t hi s cour t .   Byr ge,  225 Wi s.  2d at  717- 18 n. 7.   Al t hough t he 

cour t  di d not  gr ant  cer t i f i cat i on of  t he quest i on at  t hat  t i me,  

Chi ef  Just i ce Abr ahamson not ed f i ve year s l at er  t hat  t he mat t er  

was st i l l  unr esol ved:  " Whi l e t he cour t  of  appeal s appar ent l y 

t r eat s al l  or  par t s of  i t s  deci s i ons as pr ecedent i al  even af t er  

t hi s cour t  has r evi ewed t hem,  t he quest i on of  t he pr ecedent i al  

val ue of  a cour t  of  appeal s deci s i on t hat  has been r evi ewed by 

t hi s cour t  has not  been deci ded by t hi s cour t . "   St at e v.  Gar y 

M. B. ,  2004 WI  33,  ¶44 n. 1,  270 Wi s.  2d 62,  676 N. W. 2d 475 

( Abr ahamson,  C. J. ,  di ssent i ng) .   Shor t l y t her eaf t er ,  t he cour t  

of  appeal s agai n not ed t hat  " we have al so expr essed some concer n 

about  appl y i ng t hat  pr i nci pl e i n cer t ai n s i t uat i ons. "   Ten Mi l e 
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I nv.  v.  Sher man,  2007 WI  App 253,  ¶15,  306 Wi s.  2d 799,  743 

N. W. 2d 442.   By pr ovi di ng a br i ght - l i ne r ul e,  we seek t o 

el i mi nat e t he conf usi on t hat  has sur r ounded t hi s i ssue.  

¶54 One mi ght  ar gue t hat  t he cour t  of  appeal s '  cur r ent  

r ul e ser ves t o f i l l  i n t he " gaps"  not  expr essl y addr essed by 

t hi s cour t .   But  t hese cases suggest  t hat  t he cour t ' s  r ul e has 

not  been consi s t ent l y appl i ed and has cr eat ed mor e conf usi on 

t han cl ar i t y.   Ci r cui t  cour t s shoul d not  be f or ced t o engage i n 

l egal  anal ysi s as t o pr eci sel y  whi ch hol di ngs i n cour t  of  

appeal s deci s i ons ar e st i l l  good l aw,  or  whet her ,  based on some 

par t i cul ar  l anguage i n t he supr eme cour t  deci s i on,  t he gener al  

r ul e shoul d not  be appl i ed.   A br i ght - l i ne r ul e t hat  t hi s cour t  

over r ul es a cour t  of  appeal s deci s i on i n i t s ent i r et y,  unl ess i t  

expr essl y st at es ot her wi se,  wi l l  pr event  t hi s k i nd of  conf usi on.  

¶55 The publ i c and l i t i gant s ar e ent i t l ed t o c l ear  and 

under st andabl e l egal  r ul es.   Li t i gant s do not  benef i t  when t hey 

ar e put  i n t he posi t i on of  r el y i ng on a deci s i on t hat  i s of  

quest i onabl e pr ecedent i al  val ue;  r el y i ng on a deci s i on t hat  

c i t es such a deci s i on;  or  havi ng t hei r  case deci ded upon 

pr ecedent  t hat  t hi s cour t  had i nt ended t o over r ul e but  had not  

sai d so expr essl y.   Thi s pr i nci pl e appl i es not  onl y t o l i t i gant s 

bef or e t r i al  cour t s and t he cour t  of  appeal s,  but  al so t o t he 

publ i c as a whol e,  whi ch i s equal l y ent i t l ed t o consi st ency i n 

t he l aw.   Ther ef or e,  our  hol di ng t oday not  onl y c l ar i f i es t he 

l aw f or  c i r cui t  cour t s and l i t i gant s,  but  al so c l ar i f i es t he l aw 

f or  t he publ i c as a whol e.  
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¶56 For  t hese r easons,  we concl ude t hat  a cour t  of  appeal s 

deci s i on expr essl y over r ul ed by t hi s cour t  no l onger  r et ai ns any 

pr ecedent i al  val ue,  unl ess t hi s  cour t  expr essl y  st at es t hat  i t  

i s  l eavi ng por t i ons of  t he cour t  of  appeal s deci s i on i nt act .   

Al t hough we af f i r m t he cour t  of  appeal s,  i t  was er r or  f or  t he 

cour t  t o r el y on Hemer l ey as aut hor i t y f or  i t s  i nt er pr et at i on of  

t he pol i cy l anguage.  

I V.  CONCLUSI ON 

¶57 We concl ude t he f ol l owi ng:   

A.  The UM pol i cy i n t hi s case i s unambi guous and does not  

pr ovi de UM cover age when t he owner  of  an uni nsur ed mot or  vehi c l e 

was not  negl i gent .   The pr ovi s i ons on l i abi l i t y  i n t he UM 

pol i cy,  r ead separ at el y or  as a whol e,  do not  cont empl at e 

cover age when t he owner  of  an uni nsur ed vehi c l e i s not  negl i gent  

and has no ot her  basi s of  l i abi l i t y  f or  an acci dent .  

B.  For mer  Wi s.  St at .  § 632. 32( 4)  di d not  mandat e cover age 

i n a s i t uat i on wher e t he sol e al l eged t or t f easor  was i nsur ed and 

hi s i nsur ance equal ed t he l evel  of  UM cover age i n t he i nj ur ed 

i nsur ed' s pol i cy.  

C.  A cour t  of  appeal s deci s i on l oses al l  pr ecedent i al  

val ue when i t  i s  over r ul ed by t hi s cour t .   Al t hough t he cour t  of  

appeal s cor r ect l y concl uded t hat  UM cover age was unavai l abl e on 

t hese f act s,  i t  shoul d not  have r el i ed on Hemer l ey t o r each t hi s  

concl usi on because t hat  deci s i on no l onger  possessed any 

pr ecedent i al  val ue.   

Ther ef or e,  we af f i r m t he deci s i on of  t he cour t  of  appeal s.  
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By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶58 ANN WALSH BRADLEY,  J.    (concurring in part, 

dissenting in part).  I  agr ee wi t h t he maj or i t y  t hat  af t er  t he 

supr eme cour t  has over r ul ed a cour t  of  appeal s deci s i on,  t hat  

cour t  of  appeal s  deci s i on no l onger  possesses any pr ecedent i al  

val ue,  unl ess t hi s cour t  has expr essl y st at ed ot her wi se.   

Maj or i t y op. ,  ¶42.   Ther ef or e,  I  j oi n Par t  I I I  C of  t he maj or i t y 

opi ni on i n f ul l .    

¶59 I  par t  ways wi t h t he maj or i t y,  however ,  on t he 

i nt er pr et at i on and appl i cat i on of  t hi s i nsur ance pol i cy.   The 

maj or i t y cor r ect l y expl ai ns t hat  t he pur pose of  uni nsur ed 

mot or i st  ( UM)  cover age under  Wi s.  St at .  § 632. 32( 4)  i s t o " pl ace 

t he i nsur ed i n t he same posi t i on as i f  t he t or t f easor  had been 

i nsur ed. "   I d. ,  ¶36.  

¶60 I  al so agr ee wi t h t he maj or i t y t hat  t he par t i es '  

expect at i on i s t hat  t he UM i nsur ed ( Bl um)  woul d be cover ed under  

t he UM pol i cy " i f  a t or t f easor ' s l ack of  i nsur ance pl aced t he 

i nsur ed i n a wor se posi t i on t han he or  she woul d have been i n i f  

t he t or t f easor  had been i nsur ed. "   I d. ,  ¶28.  

¶61 Bot h t he pur pose of  UM cover age and t he expect at i ons 

of  t he par t i es ar e t hat  t he UM i nsur ed shoul d not  be i n a wor se 

posi t i on j ust  because t he t or t f easor  di d not  have cover age under  

an aut omobi l e l i abi l i t y  pol i cy.   See Hul l  v.  St at e Far m Mut .  

Aut o.  I ns.  Co. ,  222 Wi s.  2d 627,  643- 44,  586 N. W. 2d 863 ( 1998) .   

Yet ,  under  t he maj or i t y ' s anal ysi s Bl um i s i n a wor se posi t i on.   

Why i s t hi s? 

¶62 I t  i s  because t he maj or i t y f ai l s  t o r ecogni ze t hat  i f  

t he f at her ' s vehi c l e had been i nsur ed,  t he son- t or t f easor  woul d 
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have been a named i nsur ed under  t he f at her ' s pol i cy as a 

r esi dent  of  t he househol d.   Bl um,  t hen,  woul d be i n a bet t er  

posi t i on because he woul d have had t wo l i abi l i t y  pol i c i es f r om 

whi ch t o seek r ecover y i nst ead of  one.   

¶63 He coul d seek r ecover y f r om t he l i abi l i t y  pol i cy 

cover i ng t he vehi c l e,  whi ch woul d have pr ovi ded cover age f or  

i nj ur i es caused by t he son' s negl i gence.   Fur t her ,  because t he 

son al so had hi s  own l i abi l i t y  pol i cy,  Bl um woul d have been abl e 

t o r ecover  f r om t hat  pol i cy as wel l .    

¶64 I t  i s  on t hi s pr eci se poi nt  t hat  t he maj or i t y ' s 

anal ysi s f al t er s.  I t  i s  bui l t  ar ound t he f al se pr emi se t hat  Bl um 

i s not  i n a wor se posi t i on because he was not  " deni ed a sour ce 

of  compensat i on"  f or  hi s i nj ur i es.   Maj or i t y op. ,  ¶40.   The 

maj or i t y cont ends t hat ,  " [ h] ad t he vehi c l e i n t hi s case been 

cover ed by i nsur ance,  t he i nsur ance woul d not  have compensat ed 

Bl um unl ess he had est abl i shed negl i gence or  ot her  l i abi l i t y  on 

t he par t  of  t he owner . "   I d. ,  ¶38.   Thi s st at ement  i s s i mpl y 

i ncor r ect .   As a member  of  t he f at her ' s househol d,  t he son-

t or t f easor  woul d be consi der ed a named i nsur ed on a l i abi l i t y 

pol i cy t he f at her  t ook out  cover i ng t he vehi c l e. 1   

¶65 When I  exami ne t he pol i cy,  I  concl ude t hat  i t  i s  

ambi guous and shoul d be const r ued i n f avor  of  cover age.   Because 

1st  Aut o di d not  r ai se t he i ssue of  t he r educi ng cl ause unt i l  

i t s  r esponse br i ef  i n t hi s cour t ,  I  woul d not  make any 

det er mi nat i ons about  t he val i di t y of  t he r educi ng cl ause.   

                                                 
1 See Wi s.  St at .  § 632. 32( 6) ( b)  ( " No pol i cy may excl ude f r om 

t he cover age af f or ded or  benef i t s pr ovi ded:  ( 1)  Per sons r el at ed 
by bl ood,  mar r i age or  adopt i on t o t he i nsur ed. " ) .  
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Rat her ,  I  woul d r emand t o t he c i r cui t  cour t  f or  f ul l  devel opment  

of  t he i ssue and a det er mi nat i on of  whet her  t he r educi ng cl ause 

appl i es t o r educe Bl um' s UM compensat i on.   Accor di ngl y,  I  

r espect f ul l y concur  i n par t  and di ssent  i n par t .  

I  

¶66 The maj or i t y pr ovi des t hr ee r easons t o suppor t  i t s 

concl usi on t hat  t he pol i cy unambi guousl y does not  pr ovi de 

cover age her e:  ( 1)  Bl um i s not  " l egal l y ent i t l ed t o r ecover "  

damages f r om t he " owner "  of  t he vehi c l e;  ( 2)  t he vehi c l e i s not  

an uni nsur ed mot or  vehi c l e because t he dr i ver ' s pol i cy " appl i ed"  

t o t he vehi c l e at  t he t i me of  t he acci dent ;  and ( 3)  even i f  

Bl um' s pol i cy pr ovi ded cover age,  t he r educi ng cl ause woul d 

r educe Bl um' s r ecover y t o $0.   See i d. ,  ¶23.   I  addr ess each of  

t he maj or i t y ' s concl usi ons i n t ur n.  

¶67 I  begi n wi t h t he UM i nsur i ng agr eement .   I t  pr ov i des:  

" We wi l l  pay compensat or y damages whi ch an i nsur ed i s l egal l y 

ent i t l ed t o r ecover  f r om t he owner  or  oper at or  of  an uni nsur ed 

mot or  vehi c l e[ . ] "   ( Emphasi s added. )   The maj or i t y ' s f ocus i s on 

t he damages t hat  Bl um woul d be ent i t l ed t o r ecover  f r om Br uce 

Bur ch,  t he owner  of  t he vehi c l e.   I d. ,  ¶24.   I t  asser t s t hat  

because Br uce Bur ch was not  negl i gent ,  Bl um i s not  l egal l y 

ent i t l ed t o r ecover  compensat or y damages f r om t he owner  or  

oper at or  of  t he vehi c l e.   I d.   I t  cont ends t hat  Bl um' s 

i nt er pr et at i on " r emove[ s]  t he el ement  of  negl i gence f r om t he 

equat i on. "   I d.    

¶68 Thi s concl usi on mi sses t he mar k.   By f ocusi ng on 

whet her  Bl um woul d be ent i t l ed t o r ecover  damages f r om t he owner  
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of  t he vehi c l e,  t he maj or i t y i gnor es t he f act  t hat  Bl um i s 

l egal l y ent i t l ed t o r ecover  damages f r om t he oper at or  of  t he 

vehi c l e,  Ni chol as Bur ch,  who was negl i gent . 2  Bl um' s 

i nt er pr et at i on does not  r emove t he el ement  of  negl i gence f r om 

t he equat i on.       

¶69 A l i abi l i t y  pol i cy t aken out  on a vehi c l e cover s mor e 

t han t he l i abi l i t y  i ncur r ed by t he vehi c l e' s owner .   I t  al so 

cover s l i abi l i t y  i ncur r ed by ot her  i nsur eds when t hey ar e 

dr i v i ng t hat  vehi c l e.   Had t her e been a l i abi l i t y  pol i cy on t he 

vehi c l e,  Bl um woul d have been l egal l y ent i t l ed t o r ecover  

compensat or y damages f r om t hat  pol i cy due t o Ni chol as Bur ch' s 

negl i gence.   He al so woul d have been ent i t l ed t o r ecover  

compensat or y damages f r om Ni chol as Bur ch' s separ at e Amer i can 

St andar d pol i cy.    

I I  

¶70 I  t ur n t o t he pol i cy def i ni t i on of  an " uni nsur ed mot or  

vehi c l e. "   I t  pr ovi des t hat  an uni nsur ed mot or  vehi c l e i s a l and 

mot or  vehi c l e " [ t ] o whi ch no bodi l y i nj ur y l i abi l i t y  bond,  or  

pol i cy appl i es at  t he same t i me of  t he acci dent . "     

¶71 Bl um asser t s t hat  any vehi c l e t hat  does not  have an 

i nsur ance pol i cy i s an uni nsur ed mot or  vehi c l e.   On i t s f ace,  

t hi s i nt er pr et at i on sounds r easonabl e.    

                                                 
2 Pr i or  t o t he l awsui t ,  Bl um ent er ed i nt o a set t l ement  

agr eement  wi t h Ni chol as Bur ch and hi s i nsur er ,  Amer i can 
St andar d.   Dependi ng upon i t s t er ms,  t he set t l ement  agr eement  
coul d af f ect  Bl um' s ent i t l ement  t o pr oceeds ar i s i ng out  of  
Ni chol as Bur ch' s  negl i gent  oper at i on of  t he uni nsur ed mot or  
vehi c l e.   Never t hel ess,  t he set t l ement  agr eement  woul d not  
change t he i nt er pr et at i on of  t he UM pol i cy,  whi ch i s t he l ar ger  
quest i on at  i ssue her e.    
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¶72 Yet ,  t he maj or i t y cast s asi de Bl um' s i nt er pr et at i on of  

t he pol i cy,  cal l i ng i t  " i ngeni ous. "   Maj or i t y op. ,  ¶22.   I t  

f ocuses i nst ead on t he wor d " appl i es. "   I d. ,  ¶25.   Ci t i ng a 

di ct i onar y def i ni t i on of  " appl y, "  i t  asser t s t hat  a pol i cy may 

appl y t o a vehi c l e even i f  t he vehi c l e i s uni nsur ed.   I t  

concl udes t hat  t hi s vehi c l e was not  an uni nsur ed mot or  vehi c l e 

at  t he t i me of  t he acci dent  because Ni chol as Bur ch' s Amer i can 

St andar d pol i cy was " i mpl i cat ed. "     

¶73 Cont r ar y t o t he maj or i t y,  I  conc l ude t hat  a r easonabl e 

i nsur ed woul d l i kel y i nt er pr et  t he l anguage t o mean t hat  a 

pol i cy " appl i ed"  t o a vehi c l e i f  t her e was a l i abi l i t y  pol i cy on 

t hat  vehi c l e.   Wi t h t hi s under st andi ng,  a r easonabl e i nsur ed 

woul d det er mi ne t hat  no pol i cy appl i ed t o t he vehi c l e dr i ven by 

Ni chol as Bur ch.     

¶74 Even i f  t he maj or i t y ' s i nt er pr et at i on of  t he pol i cy 

t er m " appl i es"  i s al so r easonabl e,  t he pol i cy l anguage woul d be 

r ender ed ambi guous.   Ambi guous l anguage i n an i nsur ance pol i cy  

i s const r ued i n f avor  of  cover age.   Fol kman v.  Quamme,  2003 WI  

116,  ¶13,  264 Wi s.  2d 617,  665 N. W. 2d 857.     

I I I  

¶75 Fi nal l y,  I  exami ne t he maj or i t y ' s appl i cat i on of  t he 

r educi ng cl ause.   I t  may wel l  be t hat  t he r educi ng cl ause i s  

val i d and coul d be appl i ed t o r educe Bl um' s r ecover y.   However ,  

1st  Aut o di d not  r ai se t he i ssue of  t he r educi ng cl ause i n t he 

c i r cui t  cour t  or  i n t he cour t  of  appeal s.   The r educi ng cl ause 

was not  r ai sed unt i l  1st  Aut o f i l ed i t s r esponse br i ef  i n t hi s  

cour t .  
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¶76 As a gener al  r ul e,  i ssues not  r ai sed i n t he ci r cui t  

cour t  wi l l  not  be consi der ed f or  t he f i r st  t i me on appeal .    

Mar ot z v.  Hal l man,  2007 WI  89,  ¶16,  302 Wi s.  2d 428,  734 

N. W. 2d 411.   Thi s cour t  may,  however ,  use i t s di scr et i on t o 

deci de an i ssue t hat  was not  r ai sed i n t he c i r cui t  cour t  when 

t hat  i ssue i s a quest i on of  l aw,  br i ef ed by bot h par t i es,  and of  

suf f i c i ent  publ i c i nt er est  t o mer i t  a deci s i on.   I d.    

¶77 Not  al l  r educi ng cl auses ar e val i d.   Some ar e 

unenf or ceabl e because t hey ar e ambi guous——ei t her  i n i sol at i on or  

i n t he cont ext  of  t he pol i cy as a whol e,  and ot her s ar e 

unenf or ceabl e because t hey ar e cont r ar y t o l aw.   See,  e. g. ,  

Badger  Mut .  I ns.  Co.  v.  Schmi t z,  2002 WI  98,  ¶7,  255 Wi s.  2d 61,  

647 N. W. 2d 223.   At  or al  ar gument ,  Bl um' s at t or ney asser t ed t hat  

1st  Aut o' s r educi ng cl ause mi ght  be unenf or ceabl e,  but  because 

1st  Aut o di d not  r ai se t he i ssue unt i l  t he l ast  moment ,  t hese 

ar gument s had not  been expl or ed.   He asser t ed:  " We have not  

r esear ched i t ,  we have not  br i ef ed i t .   Ther e was no possi bi l i t y  

of  doi ng t hat  i n a r epl y br i ef . "   Gi ven t hat  t he i ssue of  t he 

r educi ng cl ause has not  been f ul l y br i ef ed and ar gued,  I  

concl ude t hat  i t  shoul d not  be deci ded by t hi s cour t .  

 ¶78 I n sum,  I  det er mi ne t hat  Bl um' s UM pol i cy i s 

ambi guous,  and I  const r ue i t  i n f avor  of  cover age.   I  woul d 

r emand t o t he c i r cui t  cour t  f or  f ur t her  br i ef i ng and ar gument s 

about  t he val i di t y of  t he r educi ng cl ause and f or  a 

det er mi nat i on of  whet her  Bl um' s r ecover y shoul d be r educed.   

Accor di ngl y,  I  r espect f ul l y concur  i n par t  and di ssent  i n par t .   
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 ¶79 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence/ di ssent .    
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¶80 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring in part and 

dissenting in part).   I  concur  i n and j oi n t he maj or i t y  

opi ni on' s concl usi on t hat  t he uni nsur ed mot or i st  pol i cy i n t hi s 

case i s unambi guous and does not  pr ovi de cover age when t he owner  

of  t he uni nsur ed vehi c l e was not  negl i gent .   I  al so concur  i n 

and j oi n t he maj or i t y ' s concl usi on t hat  Wi s.  St at .  

§ 632. 32( 4) ( a)  does not  mandat e cover age under  t hese 

ci r cumst ances.    

¶81 However ,  I  di ssent  f r om t he maj or i t y ' s concl usi on t hat  

a cour t  of  appeal s deci s i on l oses al l  pr ecedent i al  val ue when i t  

i s  over r ul ed i n par t  by t hi s cour t . 1  I  di ssent  because t hi s  

concl usi on i s unnecessar y t o t he r esol ut i on of  t he mer i t s of  

t hi s case;  i t  i s  made wi t hout  i dent i f y i ng a pr obl em r equi r i ng 

t hi s change;  and i t  i s  made wi t hout  i nput  f r om t he many 

Wi sconsi n j udges and l awyer s who wi l l  be i mpact ed by t he cour t ' s  

deci s i on.   

I .   BACKGROUND 

¶82 Whet her  a cour t  of  appeal s  opi ni on t hat  has been 

over r ul ed on ot her  gr ounds r et ai ns any pr ecedent i al  val ue f or  

i t s ot her  hol di ngs has no r el evance t o t he mer i t s of  t hi s 

appeal .   Rat her ,  we addr ess i t  because Chi ef  Just i ce Abr ahamson 

has l ong pr omot ed a supr eme cour t  r ul e r equi r i ng t hat  an 

over r ul ed cour t  of  appeal s dec i s i on becomes a nul l i t y .   See,  

e. g. ,  St at e v.  Gar y M. B. ,  2004 WI  33,  ¶44 n. 1,  270 Wi s.  2d 62,  

676 N. W. 2d 475 ( Abr ahamson,  C. J. ,  di ssent i ng)  ( " My own vi ew at  

t hi s t i me i s t hat  when t hi s cour t  r evi ews a deci s i on of  t he 

                                                 
1 Maj or i t y op. ,  ¶42.  
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cour t  of  appeal s,  t he cour t  of  appeal s deci s i on no l onger  has 

pr ecedent i al  val ue. " ) ;  Ber gmann v.  McCaught r y,  211 Wi s.  2d 1,  10 

n. 8,  564 N. W. 2d 712 ( 1997) .    

¶83 Kevi n Bl um set  t he st age f or  t hi s di scussi on when he 

ar gued t hat  t he cour t  of  appeal s er r ed by empl oyi ng r easoni ng 

f r om Hemer l ey v .  Amer i can Fami l y Mut ual  I nsur ance Co. ,  127 

Wi s.  2d 304,  379 N. W. 2d 860 ( Ct .  App.  1985) ,  whi ch was over r ul ed 

by Hul l  v.  St at e Far m Mut ual  Aut omobi l e I nsur ance Co. ,  222 

Wi s.  2d 627,  586 N. W. 2d 863 ( 1998) .   Bl um' s ar gument  per mi t t ed 

t he cour t  t o addr ess i t s t r eat ment  of  cour t  of  appeal s opi ni ons 

t hat  ar e over r ul ed i n par t .  

I I .   DI SCUSSI ON 

¶84 Whet her  a cour t  of  appeal s  opi ni on t hat  has been 

over r ul ed i n par t  r et ai ns any pr ecedent i al  val ue i s a pol i cy 

quest i on f or  t hi s cour t .   However  t hi s pol i cy quest i on i s 

r esol ved,  i t  wi l l  not  af f ect  t he cour t ' s  subst ant i ve deci s i on i n 

r egar d t o Bl um' s c l ai ms.    

¶85 The maj or i t y opi ni on begi ns i t s di scussi on r ecogni z i ng 

t hat  as a gener al  r ul e,  hol di ngs of  a cour t  of  appeal s deci s i on 

not  speci f i cal l y over r ul ed by t he Wi sconsi n Supr eme Cour t  or  t he 

Uni t ed St at es Supr eme Cour t  r et ai n t hei r  pr ecedent i al  val ue. 2  

The maj or i t y c i t es t o Sweeney v.  Gener al  Casual t y Co.  of  

Wi sconsi n,  220 Wi s.  2d 183,  192,  582 N. W. 2d 735 ( Ct .  App.  1998)  

f or  t hi s pr oposi t i on.   The maj or i t y opi ni on expl ai ns t hat  t he 

cour t  of  appeal s " f i r st  descr i bed"  t hi s gener al i zed r ul e i n 

                                                 
2 I d. ,  ¶44.  
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Spencer  v.  Ci t y of  Br own,  215 Wi s.  2d 641,  650- 51,  573 N. W. 2d 

222 ( Ct .  App.  1997) . 3 

¶86 Al t hough i t  i s  t r ue t hat  t he r ul e may have been f i r st  

descr i bed by t he cour t  of  appeal s i n Spencer ,  c i t i ng cour t  of  

appeal s opi ni ons f or  pr oposi t i ons of  l aw t hat  ar e not  over r ul ed 

pr eceded Spencer .   See,  e. g. ,  St at e v.  Wi l l i ams,  148 Wi s.  2d 

852,  855,  436 N. W. 2d 924 ( Ct .  App.  1989)  ( r el y i ng on Town of  Two 

Ri ver s v.  DNR,  105 Wi s.  2d 721,  315 N. W. 2d 378 ( Ct .  App.  1981) ,  

over r ul ed on ot her  gr ounds by Mi l waukee Met r o.  Sewer age Di st .  v.  

DNR,  126 Wi s.  2d 63,  72,  375 N. W. 2d 649 ( 1985) ) .  

¶87 Bot h t he Wi sconsi n Supr eme Cour t  and t he cour t  of  

appeal s have ci t ed t o l egal  pr i nci pl es i n cour t  of  appeal s 

deci s i ons t hat  have been over r ul ed i n par t .   See,  e. g. ,  Fol kman 

v.  Quamme,  2003 WI  116,  ¶64,  264 Wi s.  2d 617,  665 N. W. 2d 857 

( c i t i ng Mi l l s  v.  Wi s.  Mut .  I ns.  Co. ,  145 Wi s.  2d 472,  427 N. W. 2d 

397 ( Ct .  App.  1988) ,  over r ul ed on ot her  gr ounds by West  Bend 

Mut .  I ns.  Co.  v.  Pl ayman,  171 Wi s.  2d 37,  489 N. W. 2d 915 ( 1992) ;  

St at e v.  Or t a,  2000 WI  4,  ¶23,  231 Wi s.  2d 782,  604 N. W. 2d 543 

( c i t i ng St at e v.  Fr i day,  140 Wi s.  2d 701,  412 N. W. 2d 540 ( Ct .  

App.  1987) ,  over r ul ed on ot her  gr ounds by St at e v.  Fr i day,  147 

Wi s.  2d 359,  434 N. W. 2d 85 ( 1989) ) ;  St at e v.  Eugeni o,  219 

Wi s.  2d 391,  412,  579 N. W. 2d 642 ( 1998)  ( c i t i ng Wi kr ent  v.  Toys 

" R"  Us,  I nc. ,  179 Wi s.  2d 297,  507 N. W. 2d 130 ( Ct .  App.  1993) ,  

over r ul ed on ot her  gr ounds by St ei nber g v.  Jensen,  194 Wi s.  2d 

439,  534 N. W. 2d 361 ( 1995) ) ;  C.  Coakl ey Rel ocat i on Sys. ,  I nc.  v.  

Ci t y of  Mi l waukee,  2007 WI  App 209,  ¶16,  305 Wi s.  2d 487,  740 

                                                 
3 I d.  
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N. W. 2d 636 ( c i t i ng Ci t y of  Janesvi l l e v.  CC Mi dwest ,  I nc. ,  2006 

WI  App 21,  289 Wi s.  2d 453,  710 N. W. 2d 713,  over r ul ed on ot her  

gr ounds by Ci t y of  Janesvi l l e v.  CC Mi dwest ,  I nc. ,  2007 WI  93,  

302 Wi s.  2d 599,  734 N. W. 2d 428) .  

¶88 The ci t at i on r ul e i n f eder al  cour t  i s  di f f er ent  t han 

t hat  pr oposed by t he maj or i t y.   I n f eder al  cour t ,  a " r ever sed"  

opi ni on can be ci t ed f or  pr i nci pl es t hat  wer e not  r ever sed,  but  

an opi ni on t hat  has been " vacat ed"  has no pr ecedent i al  

aut hor i t y.   Dur ni ng v.  Ci t i bank,  N. A. ,  950 F. 2d 1419,  1424 n. 2 

( 9t h Ci r .  1991)  ( c i t i ng O' Connor  v.  Donal dson,  422 U. S.  563,  578 

n. 12 ( 1975) ) .   " ' [ V] acat i ng t he j udgment  of  t he Cour t  of  Appeal s 

depr i ves t hat  cour t ' s  opi ni on of  pr ecedent i al  ef f ect ,  l eavi ng 

t hi s Cour t ' s  opi ni on and j udgment  as t he sol e l aw of  t he case. ' "  

I d.  ( quot i ng O' Connor ,  422 U. S.  at  578 n. 12) ;  see al so Newdow v.  

Congr ess of  t he Uni t ed St at es of  Am. ,  383 F.  Supp.  2d 1229,  1240 

( E. D.  Cal .  2005) ;  Char l es A.  Sul l i van,  On Vacat i on,  43 Hous.  L.  

Rev.  1143,  1148 ( Wi nt er  2006)  ( comment i ng t hat  " a vacat ed 

opi ni on i s not  pr ecedent  i n t he sense t hat  i t  bi nds anyone;  but  

such opi ni ons may r emai n per suasi ve, "  but  " a deci s i on r ever sed 

on ot her  gr ounds i s not  mer el y per suasi ve but  al so bi ndi ng" ) .   

¶89 The nomencl at ur e by whi ch an appel l at e cour t  descr i bes 

i t s act i on i n r egar d t o a deci s i on i t  has r evi ewed i s var i ed.   A 

deci s i on may be r ever sed,  over r ul ed or  vacat ed,  i n i t s ent i r et y  

or  i n par t .   Each of  t hose t er ms has a di f f er ent  meani ng.   A 

deci s i on i s " r ever sed"  i n " [ a] n appel l at e cour t ' s  over t ur ni ng of  

a l ower  cour t ' s  deci s i on. "   Bl ack' s Law Di ct i onar y 1433 ( 9t h ed.  

2009) .   A deci s i on i s " over r ul ed"  when i t  i s  " set  asi de [ as]  
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pr ecedent [ ]  by expr essl y deci di ng t hat  i t  shoul d no l onger  be 

cont r ol l i ng l aw. "   I d.  at  1213.   A deci s i on i s " vacat ed"  i n 

or der  " t o nul l i f y  or  cancel ;  make voi d;  [ or ]  i nval i dat e"  t he 

deci s i on.   I d.  at  1688.   Ther e may be good r easons t o t r eat  

di f f er ent l y cour t  of  appeal s deci s i ons t hat  ar e r ever sed,  

over r ul ed and vacat ed;  however ,  no one has expl or ed t hi s i ssue.   

Unt i l  t her e i s f ur t her  st udy,  i t  woul d be caval i er  t o deci de i t .  

¶90 Mor eover ,  i t  r emai ns uncer t ai n how t he maj or i t y ' s 

hol di ng wi l l  i mpact  t he manner  i n whi ch Wi sconsi n cases ar e 

c l assi f i ed on West l aw and Lexi sNexi s,  t he pr emi er e onl i ne l egal  

r esear ch ser vi ces.   Bot h r esear ch ser vi ces use symbol s t o 

i ndi cat e how ot her  case l aw has af f ect ed a par t i cul ar  opi ni on.   

The symbol s i ndi cat e neut r al ,  posi t i ve,  caut i onar y or  negat i ve 

t r eat ment .   I n West l aw,  a case t hat  has been expr essl y over r ul ed 

gener al l y has a r ed f l ag and t he st at ement ,  " No l onger  good f or  

at  l east  one poi nt  of  l aw. " 4  However ,  when a case i s r ever sed,  

r at her  t han over r ul ed,  West l aw shows t he same r ed f l ag and 

caut i onar y st at ement . 5   

¶91 The maj or i t y opi ni on addr esses onl y " over r ul ed"  cour t  

of  appeal s deci s i ons.   I t  does not  pr event  t he use of  l egal  

pr i nci pl es f r om a deci s i on t hat  i s " r ever sed. "    

                                                 
4 See,  e. g. ,  Hemer l ey v.  Am.  Fami l y Mut .  I ns.  Co. ,  127 

Wi s.  2d 304,  379 N. W. 2d 860 ( Ct .  App.  1985) ,  over r ul ed by Hul l  
v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  222 Wi s.  2d 627,  632,  586 
N. W. 2d 863 ( 1998) .  

5 See,  e. g. ,  Hul l  v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  215 
Wi s.  2d 323,  572 N. W. 2d 902 ( Tabl e)  ( Ct .  App 1997) ,  r ev ' d,  222 
Wi s.  2d 627,  632,  586 N. W. 2d 863 ( 1998) .   
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¶92 Fur t her mor e,  whet her  a cour t  of  appeal s deci s i on l oses 

al l  pr ecedent i al  val ue when i t  i s  over r ul ed i n par t  by t hi s 

cour t  was gi ven l i t t l e at t ent i on by t he par t i es.   On onl y f i ve 

pages of  Bl um' s br i ef ,  was t he i ssue t he maj or i t y t akes up 

ment i oned.   Ther e,  Bl um' s ar gument  f ocused on hi s cont ent i on 

t hat  t he cour t  of  appeal s er r ed because i t  r el i ed i n par t  on 

Hemer l ey,  c i t i ng Chi ef  Just i ce Abr ahamson' s di ssent i ng opi ni on 

i n Gar y M. B. ,  270 Wi s.  2d 62,  ¶44.   The r espondent ,  1st  Aut o & 

Casual t y I nsur ance Co. ,  devot ed l ess t han one page of  i t s  br i ef  

t o t he i ssue.   At  or al  ar gument ,  t he cour t  was unabl e t o obt ai n 

f ur t her  assi st ance f r om counsel .  

¶93 And f i nal l y,  nei t her  t he di scussi on of  t he appel l ant  

nor  t he r espondent  pr ovi ded any backgr ound or  cont ext  i n whi ch 

t o pl ace t hi s i ssue.   For  exampl e,  nei t her  par t y addr essed how 

many t i mes cases ci t ed as " over r ul ed on ot her  gr ounds"  have been 

used i n subsequent  cases;  whet her  changi ng t he r ul e woul d cause 

a har dshi p f or  l awyer s or  f or  t r i al  and appel l at e j udges who 

have r el i ed on t hese cases f or  f oundat i onal  l egal  pr i nci pl es;  or  

whet her  some ot her  r ul e mi ght  bet t er  ser ve t he bench and t he 

bar .   However ,  not wi t hst andi ng t he l ack of  i nf or mat i on pr ovi ded 

t o t he cour t  on t hi s compl i cat ed quest i on,  t he maj or i t y pushes 

ahead.  

I I I .   CONCLUSI ON 

¶94 I n my vi ew,  a bet t er  appr oach woul d be t o r ef er  t he 

i ssue t o t he j udi c i al  counci l ,  so t hat  i nput  can be obt ai ned 

f r om t he bench and t he bar .   I t  woul d al so be usef ul  t o st udy 

how ot her  st at es t r eat  opi ni ons t hat  ar e over r ul ed i n par t ,  as 
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wel l  as l ear ni ng how t he f eder al  r ul e has oper at ed t hr oughout  

t he 50 st at es.   

¶95 Because I  bel i eve we have under t aken a new r ul e 

wi t hout  adequat e knowl edge upon whi ch t o base our  deci s i on,  I  

r espect f ul l y di ssent  f r om t he por t i on of  t he maj or i t y ' s opi ni on 

t hat  unnecessar i l y  concl udes t hat  cour t  of  appeal s deci s i ons 

over r ul ed by t hi s cour t  no l onger  r et ai n any pr ecedent i al  val ue.  

¶96 I  am aut hor i zed t o st at e t hat  Just i ces ANNETTE 

KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n t hi s 

concur r ence/ di ssent .  
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