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No. 2008AP3182
(L.C. No. 2005CV1158)

STATE OF W SCONSI N ) I N SUPREME COURT

Steve Otman and Sue Ot nman,
Pl ai ntiffs-Appel |l ants-Petitioners, FI LED

Ve MAR 22, 2011

Town of Prinrose,
A. John Voel ker

Acting O erk of Suprene
Def endant - Respondent . Cour t

REVI EW of a decision of the Court of Appeals. Affirned.

M1 ANN WALSH BRADLEY, J. The petitioners, Steve and Sue
O tman, seek review of an unpublished decision of the court of
appeals that affirnmed a circuit court order dismssing their
petition for certiorari review of a decision of the Town of
Prinmrose Board of Supervisors. The Board denied the Otnmans'

application for a pernit to build a residential driveway.?

! See Otman v. Town of Prinrose, No. 2008AP3182,
unpublished slip op. (Ws. C. App., Feb. 18, 2010), affirmng
an order of the circuit court for Dane County, Maryann Sum, J.
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12 The Otmans contend that our standards for certiorari
review should be changed in two respects. First, they argue
that we should overrule cases inposing limtations on the scope
of statutory certiorari. Second, they argue that we should
reexam ne the presunption of correctness and deference afforded
to a municipality's decision. The OQtnmans assert that the Board
interpreted the farmincone requirenent contained in the Town of
Printrose Driveway Ordinance in a way that is contrary to the
pl ai n | anguage of the O dinance.

13 Because the Otnmans have failed to provide a
per suasi ve rational e for upsetting our | ongst andi ng
jurisprudence, we decline to alter the established scope of
statutory certiorari. W further decline to graft the franmework
for reviewng admnistrative agency determnations onto our
framework for review ng nunicipal decisions. In situations
where the |anguage of a nunicipality's ordi nhance appears to be
unique and does not parrot a state statute but rather was
drafted by the municipality in an effort to address a | ocal
concern, we will defer to the nunicipality's interpretation if
it 1s reasonable.

14 Under the circunstances presented here, we conclude
that the Board's interpretation of the farm incone requirenent
is entitled to a presunption of correctness, and we wll| accord
it deference. The O tmans have not net their burden of show ng
that the Board's interpretation is unreasonable. Applying its
interpretation, the Board made a finding of fact that the farm

inconme requirenent was not net, and the Otmans have failed to
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denonstrate that no reasonable view of the evidence supports
that finding. Therefore, we conclude that the OQtmans have not
overconme the presunption of correctness. Accordingly, we affirm
the court of appeals.

I

15 The Town of Prinrose operates under a Land Use Plan
that was prepared for the Town by staff to the Dane County
Regi onal Pl anni ng Conmi ssi on. ? In recognition that "unplanned
devel opnent, particularly on a large scale, can occur in such a
way that . . . problens with agricultural uses may occur," the
Land Use Plan establishes "guidelines upon which devel opnent
deci si ons can be based."

16 It provides that the Town's policy is "[t]o actively
use and inprove |land use control neasures which will discourage
and prevent non-farm developnent in agricultural preservation
areas." Section II.A of the Land Use Plan establishes the

foll ow ng objectives:

1. To preserve productive farmands for continued
agricultural use.

2. To discourage |land wuses which conflict wth
agricul ture.

3. To maintain agriculture as the nmjor econonic
activity and way of life within the Town.

2 The parties agree that the Town's Land Use Plan was
significantly revised 1in 2010. Throughout this opinion
references to the Land Use Plan are to the version of the plan
that was in effect on Septenber 3, 2004, the day the Otnmans
filed the permt application that is the subject of this review
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4. To protect farm operations from inconpatible |and
uses and activities which nay adversely affect the
capital investnment in agricultural |and, inprovenents
and equi prent .

17 In 2001, Steve and Sue Otman becanme interested in
purchasing a 47.7-acre parcel located in the Town of Prinrose
that had been zoned A-1 Exclusive Agricultural under Dane County
zoni ng ordinances. Prior to purchasing the property, they asked
the Town of Prinrose Board of Supervisors to approve their
request to build a field road. The O tmans expressed their
intention to develop the parcel into a Christmas tree farm and
they explained that they would need to have access to their
trees and to the agricultural accessory building they planned to
build on the property.

18 After extensive discussion at the August 21, 2001
Board neeting, the Board passed a resolution granting the
Otmans an access off Printrose Center Road to enhance
agricultural use of the property.® Throughout the neeting, the
supervi sors expressed concern that approval of a field road
mght later be msinterpreted as approval for a residential

driveway. One supervisor expl ai ned:

3 The minutes from the neeting reflect: "Steve Otnan,
possi bl e purchaser of Meyers/Sarko property on Prinrose Center
Road to obtain permssion for a field road to allow himto plant
Christmas trees. After a lengthy discussion, permssion was
granted to Otman for access to the property off of the township
r oad. It was stated that in no way would a driveway permt be
issued on this property because of safety issues. Motion by
Rassner, seconded by Judd to adopt a resolution to allow access
of f town road on the Meyers/Sarko property to pursue
agricultural activities. Mtion carried.”
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I"mtrying to steer away from anything that gets to be
interpreted later as a driveway. You understand where
|"'mcomng fron? But at the sane tine, we don't want
to limt your ability to put Christnmas trees in there
and derive profit from doing that.

The sane supervisor explained: "[Y]Jou could cone back here in
several years and, maybe I1'lIl be here, nmaybe I won't, and [you
could] say, | want a driveway permt now, and [you] could get
turned down."

19 The OQtmans purchased the property. They erected an
agricultural accessory building at the top of the hill and put
in a 500-foot gravel field road linking that building to
Prinmmose Center Road, which bordered the parcel. Over the
course of the next several years, the OQtmans planted trees on
18 acres, and they also rented 29 acres to Al Hanna, a neighbor
who grew field corn.

10 On Septenber 3, 2004, the Otmans filed a docunent

entitled "Prelimnary Application for Driveway Permt and

Approval of Site Plan for Primary Farm Residence."? The
application asserted that "[u]pon establishnent, esti mat ed
annual incone of Applicants' farm will exceed $30,000 annually"
and that t he pr oposed resi dence would be "for farm
owner/operator who wll derive substantial incone fromthe farm
operation."

4 Under Prinrose Ordinances, one nust receive a driveway
permt and then construct the driveway before one can receive

approval of a building site plan. Town of Prinrose Driveway
Ordinance 1.05(9) Building Permits ("No Building Permt for new
residential construction will be issued until the driveway is
constructed accordi ng to t he speci fications of this

O di nance. ").
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111 The a t mans' application cont ended t hat their
Christmas tree farmcould not be viable without a residence.® It
asserted that the Otmns wanted to place the residence at the
top of the hill because the soil was rockier and |ess
producti ve. It identified a proposed site for the residence
approximately 200 feet north of the existing agricultural
accessory buil di ng.

112 The application was presented to the Town of Prinrose
Pl anni ng Conm ssion on March 7, 2005. The Conm ssion voted to
recommend that the Board of Supervisors deny the application.

13 The followi ng week, the application was presented at a
meeting of the Board. During the neeting, supervisors expressed
concern about the viability of the farm as a Christmas tree
oper ati on. They also expressed concern about whether the
O tmans' application net sonme of the requirenents in the Town of
Prinrose Driveway Ordi nance, including the farm incone
requi renent contained in the Driveway Ordinance's "Agricultura
Productivity" C ause.

14 The Agricultural Productivity Clause provides as

foll ows:

No driveway shall be approved in the Town of Prinrose
if the Town Board finds that the driveway wll

® The Qttmans' application contended: "Applicants not being
able to reside on the Subject Farm has created hardship in the
mai nt enance of the Christmas tree crop they have been planting,
because these Christrmas trees require tinmely weed control and
the need for irrigation. The type of tree planted on the
Subject Farm. . . requires the tree farner to reside on site in
order to provide mai ntenance and security."
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adversely inpact productive agricultural |and, unless
the Town Board finds that the driveway is necessary to
enhance the agricultural productivity of an adjacent
parcel or the person requesting the permt can show
that the parcel to be served by the driveway is
capabl e of producing at |east $6000.00 of gross incone
per year. Under any circunstance, the Town Board
shall approve a driveway with the least inpact on
agricul tural | and.

Town of Prinrose Driveway O dinance 1.10.° One supervi sor
expl ained that the Board's historical interpretation of the farm
incone requirement was to require proof of actual incone, not
specul ative incone.’

15 Utimately, the Board voted wunaninously to deny the
appl i cation. All three supervisors indicated that, anong other
reasons, they denied the application based on the Otnans'

failure to neet the Agricultural Productivity Cause's farm

® The Town of Prinrose Building Site Permit contains a
nearly identical clause. Because receipt of a driveway permt
was necessary before the Board woul d consider an application for
a building site permt, we focus our exam nation exclusively on
the Agricultural Productivity Cause contained in the Driveway
O di nance.

" The supervisor elaborated: "[The Qtnmans have] to have
income. Keith is a good exanple. You had to prove your incone
didn't you Keith? In order to get your house? You' ve been
farmng for years. That's the way he got it. You didn't say—
come and say well | can nmeke it down the road or sonmething. He
had to show what inconme he had the last year from that crop.
And that's what we're asking. That's what we've been asking al
the tine."
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i ncome requirement.?® Shortly thereafter, the Otmans filed a
certiorari action in Dane County Circuit Court.

116 At a pretrial scheduling conference that took place
while the action was pending in the circuit court, the parties
agreed to send the nmatter back to the Town of Prinmose for
review under Ws. Stat. Ch. 68.° The purpose of Chapter 68 is
"to afford a constitutionally sufficient, fair and orderly
adm ni strative procedure and review' of nunicipal determ nations
that involve constitutionally protected rights. Ws. Stat.
§ 68. 001. Based on the parties' stipulation, the circuit court
remanded the matter to the Town Board for Chapter 68 review. *°

17 On remand, the parties appear to have had difficulty

deci di ng upon the procedures that should be used in conducting a

review under Chapter 68. Utimtely, the parties reached a

8 The minutes reflect: "Discussion with Steve/Sue Qtnan
regarding a building site on their property Prinrose Center
Road. Questions on farm income were raised. . . . Rassnher not

sure that enough inconme can be derived from this farm and al so
that no builds are allowed on ag land unless it is a retirenent
hone. The Otmans[] felt that they could prove they can nake
enough noney to show this as farm incone. A ballot vote was
taken with 3 for denial and O for approval.”

® All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.

10 There is no transcript of the March 22, 2006 pretrial

schedul i ng conference. However, the clerk's mnutes reflect:
"Atty Reynolds—tentative agreenent to remand for Chpt. 68
review. . . . Atty Varda—strai ght remand."”



No. 2008AP3182

joint recommendation on procedures. They agreed upon a site
visit and a special hearing in front of the Town Board. !

18 The special hearing was held on July 26, 2006. During
the hearing, both sides presented exhibits, called wtnesses,
and presented direct exam nation and cross exam nation
testi nony.

119 Although the Board voted wunaninously to deny the
application and issued a proposed witten decision at the

January 16, 2007 neeting, it took several nonths, neetings, and

1 The parties' attorneys agreed that the Otnmans woul d
provide their expert witnesses' witten reports and both parties
would identify their wtnesses and sunmarize their expected
testinmony in advance; that wtnesses would not be sworn; that
the hearing would be recorded on the Town's tape recorder; that
the Otmans could hire a court reporter at their own expense;
that the Otmans would have an opportunity to present a reply
after all evidence had been submtted; and that the Town woul d
be permtted to inspect the property again after the hearing.

Wen the parties presented their joint recommendation, one
supervi sor asked the Otmans' attorney whether the agreed-upon
procedures would satisfy the requirenents of Chapter 68.
Attorney Varda responded: "At least for this case. You know you
may want to consider whether this type of procedure is what you
want permanently. "

Later, however, Attorney Varda stated: "[While we agreed
to the procedure and we hope this goes well and quickly, we have
not waived any of our potential objections to the process.
Particularly in regard to Section 68.11(2), in regard to an
i npartial decision naker. Qur view is, we'll—you'll proceed
under the rules and see where we end up."”

Al though the Otmans challenged the partiality of the
proceedings in the circuit court, they subsequently abandoned
t hat chal |l enge. In their reply brief, they explained that they
"elected not to seek review of such clains in order to focus on
the deference issue and the need for nore conscientious judicial
scrutiny of such decisions.™
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redrafts before the decision was finalized. The Ot mans'
attorney made a nunber of objections to the draft decision and
asked the Board to reconsider or clarify several of its findings
of fact and conclusions of [|aw The Board's witten decision
was ultimately signed on Septenber 18, 2007.

20 In its witten decision, the Board nmade a finding of

fact that "[a]ll 47 acres of the OQtman farm are productive
agricultural lands[.]" It provided two independent reasons for
denying the application. The first reason was based on the

Agricultural Productivity Cause's farm inconme requirenent, and
the second reason was based on the proposed site for the house.
21 The Board concluded that because the (O tmans
"[clurrently . . . receive no agricultural income from the sale
of trees from the property,” they "therefore do not currently
nmeet the farmincone standards" of the Town of Prinrose Driveway
O di nance. *? Due to the lack of farm incone, the Board
determned that "a residence constructed at this tinme would by
definition be a 'non-farml residence.” It concluded that "[a]
driveway built to service a non-farm residence in the location
requested would violate Prinrose's Land Use Plan which states
that 'no roads or driveways shall be permtted to «cross

agricultural land to reach proposed non-farm devel opnent."'"

12 For the sane reason, the decision also concluded that the
application failed to neet the requirenents of the Town of
Prinrose Bui | di ng Perm t Or di nance and County i ncome
requirenents.

10
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22 The Board also determned that "[e]ven if the Otmans
currently net the Town and County farm inconme requirenents, they
would not obtain approval of the farm house site they have
requested[.]"*® It stated that "[t]he proposed site and driveway
do not neet the 'least inpact' requirenents of the O dinances or
have the least inpact anong all the options available on the

farm due to the fact that building a residence at the top of the

3 91n its decision, the Board found as a fact that "[t]he
Town Board approved the construction of an agricultural building
and a field road for access fromPrinrose Center Road . . . with
the recomrendation that the agricultural accessory building be
constructed close to the road to mnimze adverse inpact on the

productive agricultural land of the farm" It found that the
O tmans' construction of the agricultural accessory building on
top of the hill was "against the recomendation of the Town
Board. "

At the hearing, a former supervisor testified that during a
site wvisit, supervisors advised the Otmans to build the
agricultural accessory building as <close to the road as

possi bl e. Nevert hel ess, the Otnmans have vigorously contested
the Town's finding of fact. W do not rely on it in this
opi ni on.

11
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hill will require a longer driveway that will needl essly consune
a greater amount of agricultural |and. "

123 The action returned to the circuit court, and the
O tmans anended their conplaint. Al t hough they acknow edged
that jurisdiction was founded on Ws. Stat. 8 68.13, they
asserted for the first tinme that the Prinrose O dinances
"constitute a pervasive regulation of land use" and therefore
"the scope of certiorari review is nodified under Ws. Stat.
8§ 62.23(7)(e)10." Athough Ws. Stat. § 62.23(7)(e)10 pernmits a
circuit court to conduct an evidentiary hearing, the Qtmans did
not request that the circuit court hold a hearing or take any

addi ti onal evidence.

4 The Board al so noted that "[a]t the time the agricultural
accessory building and the field road were approved, the Qtmans
were infornmed by the Town Board that the field road could not be
used as a residential driveway." It identified sone potenti al
problems wth converting the existing field road into a
residential driveway: "The width, rise, and ditch distance of
the Otmns' current field road do not neet the driveway
criteria and would need significant changes to be brought into
conpliance.” The Board stated: "The Qtnmans propose to upgrade
the existing field road for the driveway and have commtted to
nmeet the requirenents of the Driveway O dinance, but the
extensive excavations needed nay cause other conpl i ance
probl ens. " It concluded that extensive excavation mght be
required, and that the driveway "may exceed the 25% maxi num
sl ope requirenent of the Driveway O dinance.”

The Otmans objected to the inclusion of this infornmation
in the decision. They asserted that the process before the
Board should have been bifurcated, that once their prelimnary
application was approved they would be permtted to submt an
engineer's report, and that the report wuld show that a
driveway could be built that would not exceed the 25 percent
maxi mum sl ope requi rement or cause ot her conpliance problens.

12
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24 In their anended conplaint, the OQtmans argued that
the Town proceeded on an incorrect theory of law. Their primry
assertion was that the Board msapplied the farm incone
requi renent contained in the Driveway O-dinance. They contended
that the Agricultural Productivity Clause requires only that the
|and be "capable of producing” incone, but that the Town
erroneously required the Otnmans to denonstrate that their farm
was "currently producing" incone.

25 Based on their interpretation of the farm incone
requi renent, the Qtnmans argued that they had denonstrated that

their land was "capabl e of producing" nore than $6, 000 annually:

The 20 plus acres currently (2002 through 2006) in
corn production yields 80 to 120 bushel s per acre.

Were all 43 of the farms productive acres (i.e.,
except 4 acres for the Ag Accessory Buil ding, proposed
primary farm residence, and driveway) planted in corn,
assunm ng an average yield of 100 bushels of corn per
acre, the Otmans' farm parcel is capable of producing
$6, 450 of gross inconme per year at $1.50 per bushel
and $9,245 of gross incone per year at $2.15 per
bushel .

Additionally, the conplaint asserted that once Christnmas tree
harvesting begins in 2010, the farm "will sustain an annual
gross inconme flow of at |east $21,000 based solely on whol esal e
pricing."

26 The conplaint also asserted that the Town's denial was
willfully arbitrary, capricious, oppressive, and unreasonable,
that the Town proceeded outside its jurisdiction, and that the
proceedi ngs were "perneated by bias and fail the standards of

neutrality, due process and equal protection.™ Finally, the

13
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Otmans argued that their proposed site for the residence would
have the | east inpact on agricultural |and.

27 In its decision, the circuit court began by noting
that on certiorari review, there is a presunption of correctness
afforded to the Board's decision. ™ It determined that the
permt denial was not actually a zoning decision, and it
therefore conducted review under Chapter 68 rather than under
Ws. Stat. 8§ 62.23(7)(e)10. It further concluded that the Board
did not erroneously interpret its Odinances and that it had
acted according to the law in applying the |east inpact standard
and the farm incone requirenent. The court determ ned that the
farm incone requirenent should be liberally construed in favor
of the nmunicipality, and that the Board's interpretation, which
required current incone rather than speculative inconme, was
reasonabl e.

128 The Otmans filed a notion for reconsideration. Anong
ot her argunents, the notion rehashed their prior argunments about
the interpretation of the Agricultural Productivity C ause. I n
addition, the Otmns argued that the process in front of the
Board should have been bifurcated, and that at the prelimnary
application stage, the Otnmans had not been required to furnish

an engineer's plan or any technical details about driveway

15 W recognize that Wsconsin cases often refer to "the
presunption of correctness and validity." Like the circuit
court, we occasionally use the phrase “presunption of
correctness” throughout this opinion for the sake of sinplicity.

14
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speci fications. Utimately, the circuit court denied the
O tmans' notion for reconsideration.

29 In an unpublished decision, the court of appeals
af firmed. Addressing the argunent that review should be under
the zoning statute, Ws. Stat. 8 62.23(7), the court determ ned
that "the Otmans have not explained how our review would differ

if we proceeded under 8 62.23(7)(e)l0." Qtman v. Town of

Prinrose, No. 2008AP3182, unpublished slip op., 15 n.2 (Ws. C.
App., Feb. 18, 2010). Therefore, the court concluded, "we need
not address this argunent further." |d.

30 Because it concluded that the Board did not err in

rejecting the proposed site for the residence, the court of

appeals did not interpret the farm income requirenent. I d.,
11. In an unpublished order, the court subsequently denied the
Gt mans' notion for reconsideration. OQtman v. Town of

Prinrose, No. 2008AP3182, unpublished order, (Ws. Q. App.,
Mar. 25, 2010).
[
131 In their petition for review, the OQtmans set forth

t hree questi ons:

* |Is the Town engaged in land use regulation such
that this case calls for statutory certiorar
review under Ws. Stat. § 62.23(7)(e)10, and
limtations on the scope of statutory certiorari
shoul d be overrul ed?

* Does the current judicial rule on deference to
| and use decisions of |ocal governnments overly
insulate from judicial review the balancing of
community interests and individual property
rights?

15
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e Does the Town's decision fail to wthstand
consci enti ous j udi ci al scrutiny under t he
customary standard of certiorari review?

The Otmans' first two questions ask this court to nodify the
exi sting standards for certiorari review. The first relates to
the scope of review, and the second relates to the anount of
deference that should be given to a nunicipality's concl usions
of | aw. By contrast, the third question asks us to apply the
exi sting standards of certiorari reviewto the Board s deci sion.

132 We begin by examining the requested changes to the
I aw. First, we address whether we should overrule limtations
on the scope of certiorari review Next, we clarify the
circunstances in which deference is owed to a municipality's
decision. Finally, we apply the principles we have set forth to
t he Board's deci sion.

A

133 The Otnmans' argunment regarding the appropriate scope
of review hinges wupon its assertion that the Driveway
Ordi nance's  Agricul tural Productivity Cause is a zoning
ordinance and therefore, decisions relating to that clause
should be reviewed under Ws. Stat. § 62.23(7)(e)10. It is
important to note, however, that the Qtmans are not chall enging

the validity of the Agricultural Productivity d ause.!® Rather,

' The Wsconsin Realtors Association, which filed an anicus
brief, expands upon the OQtmans' argunment that the Agricultural
Productivity Cause is a zoning ordinance. Wthout any citation

to the record, the Realtors assert that "the Town of
Primmose . . . failed to follow the procedures and standards
[set forth in Ws. Stat. 8 62.23(d) that are] required for
adopting a zoning ordinance." The Realtors contend that the

Town's Ordi nances are invalid and unenf or ceabl e.

16
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they sinply assert that our Chapter 68 review should be
augnented by the standards for certiorari review set forth in
Ws. Stat. 8§ 62.23.

134 Certiorari is a nmechanism by which a court may test
the validity of a decision rendered by a municipality, an

adm ni strative agency, or an inferior tribunal. See Acevedo V.

Cty of Kenosha, 2011 W  App 10, 793 N W2d 500,

Ws. 2d _ , 98 (C. App. 2010). There are two general
categories of certiorari: common |law certiorari and statutory
certiorari. M chael S. Hef f er nan, Appellate Practice &

Procedure in Wsconsin 8§ 28.27 (4th ed. 2006).

The Realtors' assertion finds no support in the record.
During oral argunent, the Otnmans' attorney clarified that the
Otmans "do not agree with the am cus" and are not chall enging
the validity of any ordinance:

The Court: | do not read in your briefs that you are
challenging that this is a zoning ordinance that was
not adopted in accordance with the procedures of a
zoni ng ordi nance, and the am cus brief does.

Attorney Varda: Exactly. W do not. The am cus
briefs say that the Odinances, the Driveway and
Building Permt Ordinances, are zoning. And we say
yes we agree wth that as to the agricultural
productivity provisions of those Ordinances. . . . And
the amcus briefs go on to suggest that the Town's
Ordinances are void for Jlack of approval by the
county.

The Court: Are you willing to say that?

Attorney Varda: It is an interesting argunent. W do
not agree with it.

The Court: No. You are just on scope of review

Attorney Varda: That is correct, your honor.

17
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35 Common |law certiorari is avail able whenever there is

no express statutory nethod of review Col eman v. Percy, 96

Ws. 2d 578, 588, 292 N.W2d 615 (1980). Wen conducting comon
law certiorari review, a court reviews the record conpiled by
the nmunicipality and does not take any additional evidence on

the nerits of the decision. State ex rel. Brookside Poultry

Farms, Inc. v. Jefferson Cnty. Bd. Adjustnent, 131 Ws. 2d 101,

119, 388 N W2d 593 (1986). The court's review is limted to:
(1) whether the municipality kept within its jurisdiction; (2)
whet her it proceeded on a correct theory of law, (3) whether its
action was arbitrary, oppr essi ve, or unr easonabl e and
represented its will and not its judgnent; and (4) whether the
evidence was such that it mght reasonably make the order or

determ nation in question. ld. at 119-20; Snyder v. Waukesha

Cnty. Zoning Bd. Adjustnent, 74 Ws. 2d 468, 475, 247 N W2d 98

(1976) .

136 Certiorari review may also be designated by statute.
In that case, unless the statute providing for certiorari
further limts or enlarges the scope of review, the review ng
court makes the sanme four inquiries that are made under common

| aw certiorari review. State ex rel. Ruthenberg v. Annuity &

Pension Bd., 89 Ws. 2d 463, 474, 278 N.W2d 835 (1979).

137 Here, the parties stipulated to the Board conducting
proceedi ngs under the procedure specified in Ws. Stat. Ch. 68.
Wsconsin Stat. 8§ 68.13(1) provides that "[a]lny party to a
proceeding resulting in a final determnation may seek review
thereof by certiorari wthin 30 days of receipt of the final

18
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determ nation." There is nothing in the text of Ws. Stat.
8§ 68.13(1) Ilimting or enlarging the scope of certiorari
review. !’ Accordingly, the scope of review under Chapter 68 is
identical to the scope of comon |aw certiorari review. See
Rut henberg, 89 Ws. 2d at 474.

138 The O tmans argue that the scope of review should be
augnented by the standards for certiorari review set forth in
W s. St at . § 62.23(7). Unli ke Ws. St at . § 68.13(1),
Ws. Stat. 8 62.23(7)(e)10 expressly enpowers the circuit court

to take evidence on the nerits of the Board's deci sion:

[ An aggrieved person may] commence an action seeking
the renmedy available by certiorari. . . . |If necessary
for the proper disposition of the matter, the court
may take evidence, or appoint a referee to take
evidence and report findings of fact and conclusions
of law as it directs, which shall constitute a part of
the proceedings upon which the determnation of the
court shall be made. The court may reverse or affirm
whol ly or partly, or may nodify, the decision brought
up for review

139 Here, neither party asked the circuit court to take
addi tional evidence on any issue, and the circuit court based
its review on the record before the Board. Nevert hel ess, |ike
the court of appeals, we examne in this case whether the scope
of review under Ws. Stat. 8§ 62.23(7)(e)10 differs in any other
way from the scope of review under Ws. Stat. § 68.13 and conmon

| aw certiorari.

" Wsconsin Stat. § 68.13(2) provides that under sone
ci rcunst ances, the proceedings will be transcri bed.
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40 We have previously interpreted a statute with | anguage
that is nearly identical to the current version of Ws. Stat.

8 62.23(7)(e)10. See Brookside Poultry, 131 Ws. 2d at 120-22.

Like § 62.23(7)(e)10, Ws. Stat. § 59.99(10) (1983-84)!® expanded
the courts' role on certiorari review by permtting a circuit
court to take additional evidence "[i]f necessary for the proper
di sposition of t he matter." Li ke 8 62.23(7)(e) 10,
Ws. Stat. 8 59.99(10) (1983-84) permtted the court to "reverse
or affirm wholly or partly,” and to "nodify[] the decision
brought up for review"

41 In Brookside Poultry, it was argued that statutory

certiorari provides a circuit court with broader latitude to
i ndependently determne the nerits of the admnistrative
deci si on. 131 Ws. 2d at 121. W rejected that assertion,
concluding that when the <circuit court takes no additional

evidence, "the circuit court reviews the adm nistrative record

18 Ws. Stat. § 59.99(10) (1983-84) provided:

Any person or persons, jointly or severally, aggrieved
by any decision of the board of adjustnent, or any
t axpayer, or any officer, departnent, board or bureau
of the municipality, may, wthin 30 days after the
filing of the decision in the office of the board,
commence an action seeking the renedy available by
certiorari. . . . If necessary for t he pr oper
di sposition of the matter, the court may take
evi dence, or appoint a referee to take evidence and
report findings of fact and conclusions of law as it

directs, whi ch shal | constitute part of t he
proceedi ngs upon which the determi nation of the court
shall be nmade. The court may reverse or affirm

wholly or partly, or may nodify, the decision brought
up for review
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under traditional standards of conmmon-law certiorari."” Id. at

122; see also Klinger v. Oneida Cnty., 149 Ws. 2d 838, 845, 440

N.W2d 348 (1989) ("Wwen, as in this case, the circuit court
takes evidence that is substantially the same as that taken by
the Board, deference to the Board demands that the evidentiary
hearing should be treated as a nullity for purposes of
determning the standard of review to be applied to the Board's
decision.").

142 The rule set forth in Brookside Poultry is well

est abl i shed. On many occasions, circuit courts and appellate

courts in this state have applied the Brookside Poultry rule

when conducting certiorari review under the zoning statute, Ws.

Stat. 8 62.23(7)(e)10. See, e.g., Lamar Cent. Qutdoor, Inc. v.

Bd. of Zoning Appeals City of MI|waukee, 2005 W 117, 916, 284

Ws. 2d 1, 700 N.W2d 87; Hearst-Argyle Stations, Inc. v. Bd.

Zoning Appeals Gty of MIwaukee, 2003 W App 48, 911, 260

Ws. 2d 494, 659 N W2d 424; Wnkelman v. Town of Delafield,

2000 W App 254, 239 Ws. 2d 542, 620 N.W2d 438; Arndorfer v.

Sauk Cnty. Bd. Adjustnent, 162 Ws. 2d 246, 469 Ws. 2d 831

(1991); State v. Qutagame Cnty. Bd. Adjustnent, 2001 W 78,

126, 244 Ws. 2d 613, 628 N.W2d 376; State ex rel. Ziervogel v.

Washi ngton Cnty. Bd. Adj ust nent , 2004 W 23, 113, 269

Ws. 2d 549, 676 N.W2d 401.

143 In this case, the circuit court did not take evidence
on any issue. Accordingly, wunder existing law, even if we
conducted review under Ws. Stat. 8 62.23(7)(e)l0 the court
would sinply apply the traditional scope of comon |aw
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certiorari review. Li ke the court of appeals, we conclude that
the Gtmans have not denonstrated how our review would differ if
we proceeded under the standards set forth in Ws. Stat.
8§ 62.23(7)(e)10, as those standards have historically been

interpreted by Wsconsin courts. Otman v. Town of Prinrose,

No. 2008AP3182, wunpublished slip op., 5 n.2 (Ws. C. App.,
Feb. 18, 2010).

144 The O tmans appear to acknowl edge that in this case
under existing law, review under Ws. Stat. Ch. 62 would provide
nothing nore than what 1is provided by Ws. Stat. Ch. 68.
Therefore, they urge us to overrule or nodify the cases limting
the scope of certiorari review under Ws. Stat. 8§ 62.23.

45 No persuasive rationale is provided for upsetting our
| ongst andi ng jurisprudence. The argunent advanced in favor of
altering the existing scope of review is set forth in the

Otmans' brief as foll ows:

The | egal construction the Town has inposed on its LUP
and Driveway Ordinance in [the] Otmns' case has |ed
to the Town's engagenent in the direct regulation of
t he use of |and.

It is said to be well settled law that comon |aw
certiorari applies when the circuit court does not
take new evidence. . . . The judicial rationale relies
upon a bl anket presunption of correctness and
validity. . . . None of the precedent cases :
turns on a straightforward adjudication and | egal
construction as the Otnmans' case does.

146 The Otmans' argunent about a "bl anket presunption of
correctness” to a nunicipality's determnation of a question of

law does not directly inplicate the scope of comobn |aw
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certiorari review Qur established scope of review permts
courts to determ ne whether the Board proceeded on a correct

theory of |[|aw Brookside Poultry, 131 Ws. 2d at 119-20.

| nst ead, the Qtmans' argunment appears to nore directly
inplicate the presunption of correctness and anount of deference
a court should give to a Board's determ nation of a question of
| aw. W address questions related to deference and the
presunption of correctness belowin Part 11.B.*°

47 Because no persuasive rationale is provided for
upsetting our |ongstanding jurisprudence, we decline to alter
the established scope of certiorari review under Ws. Stat.
8 62.23(7)(e)10. Therefore, like the court of appeals, we
determine that we need not address whether the Agricultural
Productivity Clause is in fact a zoning ordinance. a t man,

unpublished slip op., 15 n.2. In this case, under both Ws.

19 Additionally, citing State ex rel. Nagaw cka |sland Corp.
v. Gty of Delafield (Nagawicka 1I1), 117 Ws. 2d 23, 343
N.W2d 816 (Ct. App. 1983), the Otmans appear to urge us to
broaden the scope of review by independently bal ancing the Town
of Prinrose comrunity interests against restrictions on property
owners' rights. The Nagaw cka Il decision does not support the
O tmans' argunent.

In Nagawi cka 11, "the zoning ordinance itself" was being
challenged as resulting in an unconstitutional taking of
property w thout just conpensation. ld. at 26. Here, the

Otmans are not challenging the wvalidity of the Driveway
Ordi nance, nor are they asserting that the Board' s application

of the Agricul tural Productivity Clause results in an
unconsti tuti onal t aki ng. Accordi ngly, we conclude that
Nagawi cka |1 does not support the Otmans' suggestion that we
shoul d independently bal ance | ocal interests and property

owners' rights.
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Stat. § 68.13(1) and Ws. Stat. 8§ 62.23(7)(e)10, our review is
t he sane. It is limted to: (1) whether the Board kept within
its jurisdiction; (2) whether it proceeded on a correct theory
of law, (3) whether its action was arbitrary, oppressive, or
unreasonabl e and represented its will and not its judgnment; and
(4) whether the evidence was such that it mght reasonably nake
the order or determ nation in question.
B

148 Having determned the scope of our certiorari review,
we turn to examning the deference due to the Board's deci sion.
Wsconsin courts have repeatedly stated that on certiorari
review, there is a presunption of correctness and validity to a

muni ci pality's decision. Lamar Qutdoor Adverti sing, 284

Ws. 2d 1, 916; Ziervogel, 269 Ws. 2d 549, 113; Herman v. Cnty.

of Walworth, 2005 W App 185, 99, 286 Ws. 2d 449, 703

N. W2d 720.

149 During oral argument, the OQtmans' attorney contended
that the |anguage in our cases setting forth a presunption of
correctness and validity is "nmeaningless boilerplate,” and that
affording a "blanket" presunption of correctness to all aspects
of a municipality's decision inproperly insulates the decision

from meani ngful judicial review
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50 The concept of a "presunption” is very famliar in the
law, and it is closely related to the concept of a "burden."?°
On certiorari review, the petitioner bears the burden to
overcone the presunption of correctness.

51 The presunption of correctness and wvalidity is
appropriate because it recognizes that locally elected officials
are especially attuned to |ocal concerns. It does not follow,
however, that affording the municipality a presunption of
correctness evi scerates meani ngf ul revi ew. A court's
acknowl edgenent of a presunption does not nean that the
presunption will never be overcone.

152 The Otmans correctly observe that certiorari courts
apply different standards when reviewing a municipality's
di scretionary determnation, a nunicipality's determnation of a
question of fact, and a nunicipality's determnation of a
gquestion of |aw For exanple, the court on certiorari review
may be asked to review a determnation that is entrusted to the
discretion of the nunicipality, such as whether to grant a

vari ance. If the municipality applied the <correct |ega

2 In a crimnal case, for exanple, there is a presunption
of innocence and the State has the burden of proving guilt
beyond a reasonabl e doubt. In re Wnship, 397 US. 358, 363
(1970). In evidentiary disputes, a presunption is a rule of |aw
by which a finding of a basic fact gives rise to an exi stence of
a presuned fact, and the party against whom the presunption is
directed bears the burden of proving that the nonexistence of
the presunmed fact s nore probable than its existence
Ws. Stat. 8§ 903.01; see also Keen . Dane Cnty. Bd.
Super vi sor s, 2004 W  App 26, 16, 269 Ws. 2d 488, 676
N. W2d 154.
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standards and reached a decision that s not arbitrary,
oppressive, or unreasonable, we wll not upset a municipality's

di scretionary determ nation. See State ex rel. Warren v.

Schwarz, 211 Ws. 2d 710, 726, 566 N.W2d 173 (Ct. App. 1997).
153 The court nay also be asked to review a nunicipality's
findings of fact and to determ ne whether the evidence was such
that the nmunicipality m ght reasonably have reached the decision
it reached. A certiorari court may not substitute its view of
the evidence for that of the nunicipality. On certiorari, a
court wll sustain a municipality's findings of fact if any

reasonable view of the evidence supports them Kapischke v.

Cnty. of Valworth, 226 Ws. 2d 320, 328, 595 N.W2d 42 (Ct. App.

1999).

54 Additionally, a court nay be asked to review whether
the nmunicipality "kept wthin its jurisdiction." O, in
reviewi ng whether the nmunicipality "proceeded according to |aw"
the court may be asked to determ ne whether the applicant was
af forded due process under the state and federal constitutions.
These are questions of law, and courts review questions of |aw
i ndependent |y from the determ nati ons render ed by t he
muni ci pality or the circuit court.

55 An interesting question arises when a court is asked
on certiorari to review a municipality's interpretation and
application of its own ordinance. Like the interpretation and
application of a state statute, the interpretation and
application of an ordinance is a question of |aw Marris v.

Cty of Cedarburg, 176 Ws. 2d 14, 32, 498 N W2d 842 (1993).
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Nevertheless, in Marris, this court provided guidance as to when
the court should give sone deference to a nunicipality's
interpretation of its own ordi nance.

156 The issue in that case was whether the Cty of
Cedarburg erred when it determned that Mrris's property had
lost its status as a |egal nonconform ng use. On certiorari

review, resolution of the issue depended upon the interpretation

and application of the phrase "total l|ifetine structural repairs
or alterations,” which was found in the Cedarburg ordinance
regul ati ng nonconform ng uses. 1d. at 31.

157 The Marris court acknow edged that courts sonetines
give deference to a nunicipality's interpretation of its own
ordi nance. Id. at 33. Neverthel ess, the court was cognizant
that "the ordinance in question is substantially simlar to a
state statute and to ordinances across the state." 1d. The
phrase "total structural repairs or alterations”" was found in
Ws. Stat. 8§ 62.23(7)(h) (1993-94), the state statute regulating
nonconform ng uses: "The total structural repairs or alterations
in such a nonconformng building shall not in its lifetine
exceed 50% of the assessed value of the building unless
permanent|ly changed to a nonconform ng use."

158 G ven that the Cedarburg ordinance essentially
parroted the standard set forth in the state statute, we were
concerned "that any discussion of the phrase 'structura
repairs' in the Cedarburg ordinance nmay have significance beyond
interpreting the Cedarburg ordinance." Marris, 176 Ws. 2d at
33. Under the circunstances, we did not give deference to the
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Cty's interpretation because "one board's interpretation of the
| anguage in a single case should not be viewed as controlling or
per suasi ve. " Id. In other words, we declined to permt the
City of Cedarburg to establish the interpretation of a statew de
st andar d.

159 We take the following |lessons from Marris. A court
should not defer to a nunicipality's interpretation of a
statew de standard. Doing so would give one locality
di sproportionate authority to i nfluence state st andar ds
established by the | egislature.

60 In other circunstances, however, the |anguage of the
muni ci pality's ordinance appears to be wunique and does not
parrot a state statute but rather the |anguage was drafted by
the municipality in an effort to address a |ocal concern. I n
such a <case, the nunicipality may be wuniquely poised to
determne what that ordinance neans. Then, applying a
presunption of correctness, we wll defer to the nunicipality's
interpretation if it is reasonable.

161 As in ot her situations i nvol vi ng deference to
interpretations of statutes and rules, deference to the
municipality's interpretation of its own ordinance "does not
mean that the court accepts the [municipality's] interpretation

wi thout a critical eye." Racine Harley Davidson, Inc. v. State

D vision Hearings & Appeals, 2006 W 186, 915, 292 Ws. 2d 549,

717 N W2d 184. A court will not defer to an interpretation

that i s unreasonabl e. | d.
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62 A nunicipality's interpretation of its own ordinance
IS unreasonable, for exanple, if it is contrary to law, if it is
clearly contrary to the intent, history, or purpose of the
ordinance, or if it is without a rational basis. I|d., f17. An
interpretation that directly contravenes the words of the
ordi nance is also unreasonable. |d.

163 The Otmans urge us to provide additional guidance.
They point to our jurisprudence on deference to state
adm ni strative agencies, which establish three levels of
def erence, great weight deference, due weight deference, and no
deference, that "take into account the conparative institutional
qualifications and capabilities of the court and the
adm ni strative agency." |d., 913. They urge us to apply these
three levels of deference when reviewing a municipality's
interpretation of its own ordi nance.

164 Al t hough we have borrowed from cases setting forth the
framework for review ng admnistrative agency determnations in
our discussion above, we decline to graft that framework
whol esal e onto our framework for reviewi ng nunicipal decisions.
The considerations that guide our decisions when review ng
adm nistrative agency determnations would be wunnecessarily
conpl ex and cunbersone when applied to nunicipality decisions.

165 For exanple, a central consideration in admnistrative
agency cases is whether the agency has been charged by the
legislature with the admnistration of a state statute. Id.,
1916, 18. That consideration is inapplicable when reviewing a
uni que nunici pal ordinance that was drafted by the nunicipality
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rather than the legislature. The framework for review ng
adm ni strative agency decisions, which grew out of the division
of authority between the judicial and executive branches of
state governnent and the interpretation of state |law, does not
fit confortably with the division of authority between the state
judiciary and | ocal governnment in interpreting |ocal |aw

11

166 We turn next to applying the principles set forth
above to the Board' s decision. The Otmans challenge the
Board's interpretation of the Agricultural Productivity C ause
and the Board's application of that clause to deny their
application for a driveway permt. They contend that the Board
did not proceed according to |law because its interpretation of
the farm incone requirenent violates the Odinance's plain
| anguage. They further assert that the evidence was such that
the Board could not reasonably have made its determ nation that
the proposed building site would not have the |east inpact upon
agricultural | and. They contend the Board's rejection of the
proposed building site was based on findings of fact that are
not supported by substantial evidence.

167 We begin by examning the farm incone requirenent to
determ ne whether the Board proceeded according to |aw In
relevant part, the Agricultural Productivity C ause provides
that "[n]o driveway shall be approved in the Town of Prinmrose if

the Town Board finds that the driveway wll adversely i npact
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producti ve agricul tural | and, % unless . . . the per son
requesting the permt can show that the parcel to be served by
the driveway is capable of producing at |east $6000.00 of gross
i ncone per year." Town of Prinrose Driveway O dinance 1.10.
Unlike the ordinance at 1issue in Marris, the Agricultural
Productivity C ause appears to be unique and does not parrot the
| anguage of a state statute. Applying the presunption of
correctness and validity here, we wll defer to the Board's
interpretation if it is reasonable.

168 The Board and the Ottmans di sagree about what it neans

to "show that the parcel . . . is capable of producing at |east
$6000. 00 of gross inconme per year." The Board concluded that
because the Otmans "currently . . . receive no agricultural

incone fromthe sale of trees fromthe property [they] therefore
do not currently nmeet the farm incone standards"” of the Town of
Primrose Driveway Ordinance. Implicitly, the Board determ ned
that in showing that the parcel is "capable of producing” a

certain anmount of agricultural inconme, an applicant nust provide

2l The Otmans also assert that the  Agricultural
Productivity Clause is not even inplicated here because
approving the driveway would have "zero inpact” on productive
agricultural |and. However, they ignore the Board's finding of
fact that the entire 47-acre parcel, including the proposed site
for the residence, is productive agricultural |land. The Board's
finding of fact is supported by substantial evidence, including
soil tests introduced by both parties. Accordingly, the Board' s
inplicit conclusion that extending the existing field road and
pl aci ng a pernmanent residence on the |and woul d have an adverse
i mpact on productive agricultural land is reasonabl e.
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evi dence of actual income rather than specul ation about incone
that coul d be produced.

169 By contrast, the Otnmans argue that the Odinance
requires them to present evidence of what they could produce,
not necessarily what they are producing or have produced. They
argue that the ©plain neaning of the phrase "capable of
produci ng" does not require them to prove that they have
actually received any inconme fromthe property.

170 The Otmans correctly assert that an interpretation by
the Board which contravened the plain neaning of the O dinance
woul d be unreasonable and not entitled to deference. However, a
cl ose exam nation of the OGitmans' "plain nmeaning"” interpretation
rai ses significant questions.

71 The phrase that the Otmans rely upon, "capable of
produci ng," does not exi st in isolation. Rat her , t he
Agricultural Productivity Cause requires the Otmns to "show'
that the parcel is "capable of producing"” $6,000 in income. The
verb "show' suggests that applicants nust provide sonething
beyond conjecture about what the property could produce. | t
suggests that applicants nay be required to provide evidentiary
support to back their clainms of what a parcel is "capable of
produci ng”" by denonstrating what the parcel can actually
pr oduce. The Otmans' "plain neaning" interpretation of the
farm inconme requirenment based on the three-word phrase "capable
of producing” is not so plain when the | anguage of the O dinance

is read as a whol e.
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72 Gven that there is tension between the Otmans
interpretation of the phrase "capable of producing”" and the
| anguage of the Ordinance when read as a whole, we concl ude that
the Board's interpretation does not contravene the plain neaning
of the Ordinance. Rat her, we determne that the phrase "show
that the parcel . . . is capable of producing” is anbiguous.
Accordingly, we nust exam ne whether the Board' s interpretation
i s reasonabl e.

173 The Board interprets the farm income requirenent to
require an appl i cant to prove actual i ncone. Thi s
interpretation furthers the Town of Prinrose's stated goals
related to the preservation of agricultural |and. The Town of
Printrose Land Use Plan sets forth the follow ng objectives:
"preserve productive farm ands for continued agricultural use";
"di scourage land uses which conflict with agriculture"; and
"maintain agriculture as the major economc activity and way of
l[ife within the Town." Requiring actual agricultural incone
pronotes the preservation of agricultural |and by encouraging
residential developnent that wll benefit actual agricultural
use of the land and by discouraging developnent that 1is
unrelated to agricultural use.

174 By «contrast, an interpretation that required only
specul ation about the anobunt of incone that the property was
"capabl e of producing” would appear to render the farm incone
requi renent nearly neaningl ess. One can inmagine that nost
property owners could produce a hypothetical farm plan
purporting to denonstrate that their farm was "capable of
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produci ng" at least $6,000 in inconme. A requirenent that would
be so easily satisfied regardl ess of whether the property owner
actually intended to preserve productive farm ands for continued
agricultural use would undermne the Town of Prinrose's stated
goals related to the preservation of agricultural |and.

175 Under the circunstances presented here, we conclude
that the Board's interpretation of the farm incone requirenent
is entitled to a presunption of correctness, and we wll| accord
it deference. The Board's interpretation does not contravene
the plain |anguage of the Ordinance, and further, there is no
allegation that it is contrary to any other law or that it |acks
a rational basis. The Board's interpretation is consistent with
the purpose of the Odinance. The OQttmans have not net their
burden  of show ng that t he Board's interpretation is
unr easonabl e.

76 Having deferred to the Board's interpretation of the
farm incone requirenent, we examne the Board' s application of
that interpretation to the evidence presented at the hearing.
To nmeet the farm incone requirenent, the Otmans were required
to provide evidence of actual income derived from the parcel
rather than speculation about how nuch incone they could
pr oduce.

177 The Otmans acknowl edge that they did not introduce
any evidence that the parcel had actually produced $6,000 in
income from the sale of Christmas trees. However, in their
reply brief to this court, they argue that they did show that
the parcel is capable of producing $6,000 in incone from the
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sale of field corn. In support, they point to two exhibits that
were introduced at the hearing: (1) a witten statenent nade by
Al Hanna, the neighbor who rented a portion of the Otmans'
property and grew field corn; and (2) a chart calculating the
gross incone that would be received from various yields of corn
per acre sold at various prices.??

178 These exhibits do not show that Hanna received $6, 000
in annual income from the field corn that he grew on the
QG tmans' property. Hanna's signed letter stated: "Depending on
grow ng conditions, | have had vyields approximtely between 80
and 120 bushels per acre.” It did not state the nunber of
bushel s actually harvested or the price at which Hanna sold the
corn. The OQtmans did not present any tax docunments or any
other statenments setting forth the income that was actually
generated from the sale of corn that was grown on the Otnmans
par cel

179 Al though Hanna did not indicate how nmuch incone he had
received from the sale of corn grown on the property, the
O tmans specul ated about what Hanna coul d have nade. The chart
they introduced, which appears to have been generated by their
attorney, asserted that Pl anning  Conm ssi oner Dale Judd

"indi cated he had sold corn for $1.50, $2.10 and $2. 15/ bushel . "

22 The Ottmans did not introduce any evidence show ng the
rental incone they received from Hanna. At oral argunent, their
attorney conceded that the annual rent actually paid was far
| ess than $6, 000.
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180 According to the Otmns' chart, Hanna would have
exceeded the $6,000 farmincone requirenment if he had a yield of
at least 100 bushels of corn per acre and was able to sell that
corn at $2.15 a bushel. The chart also indicates that if he had
a yield of 80 bushels of corn per acre and sold that corn for
$1.50 a bushel, he would have produced only $3,480 in income.?
The Board could reasonably have disregarded this specul ation
about what Hanna m ght or m ght not have received as inconme when
it found that the farmincone requirenment had not been net.

81 On certiorari, a court wll sustain a nmunicipality's
findings of fact if any reasonable view of the evidence supports
t hem Kapi schke, 226 Ws. 2d at 328. Applying their
interpretation of the farm incone requirenent, the Board nade a
finding of fact that the farm incone requirenent was not net.
The Otmans have failed to denonstrate that no reasonable view
of the evidence supports that finding. Therefore, we concl ude
that the Otmans have not overcone the presunption of

correct ness. %

22 The Otmans' anended conplaint appears to acknow edge
that the property had not produced $6,000 in income from the
sale of field corn. The anended conplaint explained that
"[wWere all 43 of the farms productive acres . . . planted in
corn, assum ng an average yield of 100 bushels of corn per acre,
the Gtmans' farm parcel is capable of producing $6, 450 of gross
i ncone per year at $1.50 per bushel and $9, 245 of gross incone
per year at $2.15 per bushel. (Enphasis added.)

24 Having deternined that the Ottmans failed to satisfy the
farm inconme requirenent, we need not address the Otmans'
contentions regarding the building site and various findings of
fact.
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82 In sum because the Otnmans have failed to provide a
per suasi ve rational e for upsetting our | ongst andi ng
jurisprudence, we decline to alter the established scope of
statutory certiorari. W further decline to graft the franmework
for reviewng admnistrative agency determnations onto our
framework for review ng nmnunicipal decisions. In situations
where the |anguage of a nunicipality's ordi nance appears to be
unique and does not parrot a state statute but rather was
drafted by the municipality in an effort to address a | ocal
concern, we will defer to the nunicipality's interpretation if
it 1s reasonable.

83 Under the circunstances presented here, we conclude
that the Board's interpretation of the farm incone requirenent
is entitled to a presunption of correctness, and we wll| accord
it deference. The O tmans have not net their burden of show ng
that the Board's interpretation is unreasonable. Applying its
interpretation, the Board made a finding of fact that the farm
i ncome requirenent was not net, and the Otmans have failed to
denonstrate that no reasonable view of the evidence supports
that finding. Therefore, we conclude that the OQtmans have not
overcone the presunption of correctness. Accordingly, we affirm
the court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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