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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANN WALSH BRADLEY,  J.   Pl ai nt i f f  Ryan C.  Tews seeks 

r evi ew of  an unpubl i shed deci s i on of  t he cour t  of  appeal s 

af f i r mi ng an or der  of  t he c i r cui t  cour t  whi ch concl uded t hat  t he 

st at ut e of  l i mi t at i ons had r un and gr ant ed summar y j udgment  i n 
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f avor  of  t he def endant ,  Wi sconsi n El ect r i c Power  Company 

( " WEPCo" ) . 1  Tews appar ent l y had di f f i cul t y i dent i f y i ng t he 

cor r ect  l egal  name of  t he def endant  t hat  al l egedl y ser vi ced t he 

el ect r i cal  subst at i on wher e t he i nj ur y occur r ed.   Hi s or i gi nal  

compl ai nt  named We Ener gi es and hi s amended compl ai nt  i nst ead 

named Wi sconsi n Ener gy Cor por at i on d/ b/ a We Ener gi es ( " Wi sconsi n 

Ener gy" ) .   Bot h wer e f i l ed wi t hi n t he st at ut e of  l i mi t at i ons.   

However ,  Tews'  second amended compl ai nt  al l egi ng WEPCo as t he 

pr oper  name of  t he def endant  was f i l ed af t er  t he st at ut e of  

l i mi t at i ons expi r ed.   Tews cont ends t hat  WEPCo i s not  ent i t l ed 

t o summar y j udgment  because hi s second amended compl ai nt  r el at es 

back t o t he dat e he f i l ed hi s or i gi nal  or  amended compl ai nt .    

¶2 The pur pose of  t he r el at i on- back st at ut e,  Wi s.  St at .  

§ 802. 09( 3) , 2 i s  t o amel i or at e t he ef f ect  of  t he st at ut e of  

l i mi t at i ons i n a s i t uat i on wher e t he opposi ng par t y has r ecei ved 

f ai r  not i ce of  t he c l ai m.   When a def endant  i s added as a par t y 

af t er  t he appl i cabl e l i mi t at i ons per i od and al l  t he r equi r ement s 

of  t he r el at i on- back st at ut e ar e sat i sf i ed,  f ai r  not i ce has been 

pr ovi ded,  and t he added def endant  has been gi ven t he f ul l  

benef i t  of  t he pr ot ect i ons t hat  t he st at ut e of  l i mi t at i ons was 

i nt ended t o pr ovi de.  

                                                 
1 See Tews v.  NHI ,  LLC,  No.  2009AP828,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Feb.  18,  2010)  ( af f i r mi ng a j udgment  and or der  of  
t he c i r cui t  cour t  f or  Jef f er son Count y,  Jacquel i ne R.  Er wi n,  
Judge) .     

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007-
08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶3 The r el at i on- back st at ut e as appl i ed her e r equi r es 

f i r st  t hat  t he c l ai m asser t ed i n t he second amended compl ai nt  

ar ose out  of  t he same t r ansact i on,  occur r ence,  or  event  set  

f or t h i n t he or i gi nal  compl ai nt .   Ther e i s no di sput e t hat  t hi s 

r equi r ement  i s sat i sf i ed.   Second,  t he r el at i on- back st at ut e 

r equi r es t hat  wi t hi n t he t i me per i od pr ovi ded by l aw f or  

commenci ng an act i on,  WEPCo r ecei ved such not i ce of  t he 

i nst i t ut i on of  t he act i on t hat  i t  wi l l  not  be pr ej udi ced i n 

mai nt ai ni ng a def ense on t he mer i t s.   Thi r d,  t he r el at i on- back 

st at ut e r equi r es t hat  wi t hi n t he t i me per i od pr ovi ded by l aw f or  

commenci ng an act i on,  WEPCo knew or  shoul d have known t hat  but  

f or  a mi st ake concer ni ng t he i dent i t y of  t he pr oper  par t y,  t he 

act i on woul d have been br ought  agai nst  WEPCo.    

¶4 I n r evi ewi ng whet her  WEPCo i s  ent i t l ed t o summar y 

j udgment ,  we appl y wel l - est abl i shed met hodol ogy.   A cour t  

i ni t i al l y  exami nes t he pl eadi ngs t o det er mi ne whet her  c l ai ms 

have been st at ed and mat er i al  f act ual  i ssues pr esent ed.   To make 

a pr i ma f aci e case f or  summar y j udgment ,  a movi ng def endant  must  

show a def ense t hat  woul d def eat  t he pl ai nt i f f .   I f  t he movi ng 

par t y has made a pr i ma f aci e case f or  summar y j udgment ,  t he 

cour t  must  exami ne t he af f i davi t s and ot her  pr oof  of  t he 

opposi ng par t y t o det er mi ne whet her  a genui ne i ssue exi st s as t o 

any mat er i al  f act  or  whet her  r easonabl e conf l i c t i ng i nf er ences 

may be dr awn f r om undi sput ed f act s.    

¶5 An exami nat i on of  t hese pl eadi ngs r eveal s t he 

f ol l owi ng undi sput ed f act s:  The t i mi ng of  t he i nci dent  i s 

undi sput ed,  t he l ocat i on of  t he i nci dent  i s undi sput ed,  and t hat  
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Tews act ual l y suf f er ed i nj ur i es as a r esul t  of  cont act  wi t h an 

" el ect r i cal  par t "  i s  undi sput ed.   Li kewi se,  i t  i s  undi sput ed 

t hat  WEPCo has of f i ces at  t he same l ocat i on as Wi sconsi n Ener gy,  

WEPCo has t he same r egi st er ed agent  as Wi sconsi n Ener gy,  and 

WEPCo has r et ai ned t he ser vi ces of  same at t or ney who r epr esent ed 

We Ener gi es and Wi sconsi n Ener gy f r om t he out set  of  t he case.     

¶6 These undi sput ed f act s r ai se compet i ng r easonabl e 

i nf er ences.   One of  t he r easonabl e i nf er ences i s t hat  t he 

r equi r ement s of  t he r el at i on- back st at ut e ar e sat i sf i ed,  and 

t hat  Tews'  second amended compl ai nt  i s  t her ef or e not  bar r ed by 

t he st at ut e of  l i mi t at i ons.    

¶7 Al t hough WEPCo made var i ous f act ual  asser t i ons i n i t s  

af f i davi t ,  not hi ng set  f or t h i n i t s af f i davi t  r esol ves i n 

WEPCo' s f avor  t he compet i ng i nf er ences r ai sed by t he undi sput ed 

f act s i n t he pl eadi ngs.   We t her ef or e concl ude t hat  WEPCo i s not  

ent i t l ed t o summar y j udgment .   Accor di ngl y,  we r ever se t he 

deci s i on of  t he cour t  of  appeal s.   

I  

¶8 Even t hough t he pr ocedur al  f act s of  t hi s case ar e 

compl ex,  t he f act s gi v i ng r i se t o t hi s l awsui t  ar e r el at i vel y 

st r ai ght f or war d.   Tews spent  a por t i on of  t he eveni ng of  

December  30,  2004 at  Lenni gan' s Bar  i n For t  At k i nson.   He 

depar t ed t he bar  on f oot  and headed home,  t aki ng hi s usual  

shor t cut  acr oss t he par ki ng l ot  behi nd t he NASCO pl ant .   Tews 

al l eges t hat  he at t empt ed t o exi t  t he par ki ng l ot  t hr ough t he 

nor t h gat e but  was unabl e t o do so because i t  was cl osed and 

l ocked.   He al l egedl y ent er ed an unl i t ,  f enced- i n el ect r i cal  
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sub- st at i on t hr ough an unl ocked gat e.   Once i n t he sub- st at i on,  

Tews came i nt o cont act  wi t h par t  of  a t r ansf or mer .   The i nj ur i es  

sust ai ned by Tews ar e bot h per manent  and sever e.   

¶9 Tews f i l ed sui t  on Sept ember  26,  2007.   Among ot her  

def endant s,  he named " WE Ener gi es"  i n hi s compl ai nt . 3  Tews 

al l eged t hat  We Ener gi es i s a Wi sconsi n cor por at i on " wi t h i t s 

pr i nci pal  pl ace of  busi ness l ocat ed at  231 West  Mi chi gan St r eet ,  

Mi l waukee,  Wi sconsi n 53203. "   The r ecor d r ef l ect s t hat  t he 

compl ai nt  was ser ved on a l egal  assi st ant  aut hor i zed t o accept  

ser vi ce at  231 W.  Mi chi gan St r eet  i n Mi l waukee.     

¶10 I n i t s answer ,   We Ener gi es " den[ i ed]  t hat  We Ener gi es 

i s a company,  .  .  .  t hat  i t  i s  or gani zed and exi st s under  t he 

l aws of  t he St at e of  Wi sconsi n or  t hat  i t  has a pr i nci pal  pl ace 

of  busi ness at  231 West  Mi chi gan St r eet ,  Mi l waukee,  WI [ . ] "   I t  

asser t ed t hat  We Ener gi es " l acks capaci t y t o be sued i n t hat  i t  

i s  not  a l egal  ent i t y but  mer el y a t r ade name. "    

¶11 Despi t e We Ener gi es'  asser t i on t hat  i t  was not  a l egal  

ent i t y,  i t  r et ai ned counsel .   At t or ney Fel dbr uegge f i l ed a 

not i ce of  appear ance st at i ng t hat  t he l aw f i r m of  von Br i esen & 

Roper ,  S. C.  had been " r et ai ned by and appear  f or  t he def endant ,  

We Ener gi es,  i n t he above- ent i t l ed act i on[ . ] "   I t  was At t or ney 

Fel dbr uegge who f i l ed t he answer  and a mot i on t o di smi ss,  i n 

whi ch We Ener gi es admi t t ed t hat  Tews depar t ed Lenni gan' s Bar  on 

                                                 
3 Agai nst  WE Ener gi es,  t he compl ai nt  al l eged common l aw 

negl i gence f or  f ai l ur e t o " mai nt ai n t he el ect r i cal  sub- st at i on 
i n a saf e and r easonabl e manner . "   I t  al so al l eged causes of  
act i on f or  want on or  r eckl ess conduct  and f or  negl i gence per  se.    
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f oot ,  t hat  t he nor t h gat e of  t he par ki ng l ot  was cl osed and 

l ocked,  t hat  Tews " cont act ed an el ect r i cal  par t , "  and t hat  Tews 

" suf f er ed i nj ur i es as a r esul t  of  sai d el ect r i cal  cont act . "   On 

behal f  of  We Ener gi es,  At t or ney Fel dbr uegge al so conduct ed 

di scover y.  

¶12 On December  28,  2007,  t wo days bef or e t he st at ut e of  

l i mi t at i ons expi r ed,  Tews amended hi s compl ai nt  and named 

" Wi sconsi n Ener gy Cor por at i on ( d/ b/ a WE ENERGI ES) . "   The amended 

compl ai nt  asser t ed t hat  Wi sconsi n Ener gy i s a Wi sconsi n 

company " wi t h i t s pr i nci pal  pl ace of  busi ness l ocat ed at  231 

West  Mi chi gan St r eet ,  Mi l waukee,  Wi sconsi n 53203. "   I t  f ur t her  

asser t ed t hat  Wi sconsi n Ener gy " has as i t s  r egi st er ed agent ,  

Kei t h H.  Ecke,  who i s l ocat ed at  231 West  Mi chi gan St r eet ,  

Mi l waukee,  Wi sconsi n 53203. "   The amended compl ai nt ' s f act ual  

al l egat i ons ar e near l y i dent i cal  t o t he f act ual  al l egat i ons set  

f or t h i n Tews'  i ni t i al  compl ai nt . 4   

¶13 At t or ney Fel dbr uegge di d not  f i l e a not i ce of  

appear ance f or  t he newl y named Wi sconsi n Ener gy.   Rat her ,  he 

f i l ed an " amended"  not i ce of  appear ance and t hen answer ed t he 

amended compl ai nt  on behal f  of  Wi sconsi n Ener gy.   I n i t s answer ,  

Wi sconsi n Ener gy admi t t ed t hat  i t  was a Wi sconsi n cor por at i on 

wi t h " a pr i nci pal  pl ace of  busi ness l ocat ed at  231 West  Mi chi gan 

                                                 
4 The onl y di f f er ences bet ween t he al l egat i ons i n t he 

or i gi nal  compl ai nt  and t he amended compl ai nt  ar e i mmat er i al  f or  
t he pur poses of  t hi s appeal .   For  i nst ance,  i nst ead of  al l egi ng 
t hat  Tews was " el ect r ocut ed, "  t he amended compl ai nt  al l eged t hat  
he had " r ecei ved a sever e el ect r i cal  bur n. "   
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St r eet ,  Mi l waukee,  WI  53203 and has as i t s r egi st er ed agent  

Kei t h H.  Ecke[ . ] "    

¶14 Li ke t he answer  t o t he compl ai nt  agai nst  We Ener gi es,  

Wi sconsi n Ener gy admi t t ed t hat  Tews l ef t  Lenni gan' s Bar  on f oot ,  

t hat  t he nor t h gat e of  t he par ki ng l ot  was cl osed and l ocked,  

t hat  Tews " cont act ed an el ect r i cal  par t , "  and t hat  Tews 

" suf f er ed i nj ur i es as a r esul t  of  sai d el ect r i cal  cont act . "   

However ,  i t  al l eged t hat  Wi sconsi n Ener gy' s busi ness act i v i t i es  

" ar e l i mi t ed t o t hat  of  a hol di ng cor por at i on"  and t hat  

Wi sconsi n Ener gy " i s not  l i abl e f or  t he t or t s of  i t s  whol l y 

owned subsi di ar i es. " 5    

¶15 Sever al  mont hs l at er ,  t wo r el at ed mot i ons wer e f i l ed,  

one by each par t y.   Wi sconsi n Ener gy f i l ed a mot i on t o di smi ss,  

and Tews f i l ed a mot i on aski ng t he cour t  f or  l eave t o amend hi s 

compl ai nt  f or  t he second t i me t o add a def endant .      

¶16 Wi sconsi n Ener gy f i l ed i t s mot i on t o di smi ss on Jul y 

31,  2008,  and asser t ed t hat  t he mot i on was " based on i t s l ack of  

l i abi l i t y  f or  t he t or t s of  i t s  whol l y owned subsi di ar i es. "   I n 

an at t ached af f i davi t ,  t he Execut i ve Vi ce Pr esi dent  of  Wi sconsi n 

Ener gy aver r ed t hat  " Wi sconsi n Ener gy Cor por at i on does not  

engage i n t he busi ness of  gener at i on and/ or  di st r i but i on of  

el ect r i c ener gy but  i s t he owner  of  100% of  t he st ock of  

[ WEPCo] . "   He f ur t her  i dent i f i ed WEPCo as " t he el ect r i c ut i l i t y  

                                                 
5 Among ot her  af f i r mat i ve def enses,  Wi sconsi n Ener gy al l eged 

l aches and t hat  t he cour t  l acked j ur i sdi ct i on over  Wi sconsi n 
Ener gy on t he gr ounds t hat  t he amended summons and compl ai nt  
shoul d have been ser ved on Wi sconsi n Ener gy' s r egi st er ed agent  
but  i nst ead wer e ser ved on At t or ney Fel dbr uegge.     
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whi ch pr ovi des el ect r i c ser vi ce t o busi nesses and r esi dences i n 

t he sout heast er n por t i on of  t he St at e of  Wi sconsi n,  i ncl udi ng 

For t  At k i nson wher e t he acci dent  whi ch i s t he subj ect  mat t er  of  

t hi s act i on i s l ocat ed. "  

¶17 Tews'  mot i on f or  l eave t o amend hi s compl ai nt  by 

addi ng WEPCo as a def endant  was f i l ed f our  days l at er  on August  

4,  2008.   He asser t ed t hat  under  Wi s.  St at .  § 802. 09( 3) , 6 hi s 

second amended compl ai nt  woul d r el at e back t o t he dat e of  a 

pr i or  f i l i ng.     

¶18 Thr oughout  t he br i ef i ng on t he t wo mot i ons,  Wi sconsi n 

Ener gy ar gued t hat  i t  shoul d be di smi ssed as a def endant  because 

i t  was not  l i abl e f or  WEPCo' s t or t s,  and t hat  Tews'  mot i on t o 

amend hi s compl ai nt  by addi ng WEPCo as a def endant  shoul d be 

deni ed.   I t  asser t ed t hat  " t her e ar e ser i ous i mpedi ment s t o t he 

                                                 
6 Wi sconsi n St at .  § 802. 09( 3) ,  ent i t l ed " Rel at i on Back of  

Amendment s"  pr ovi des:  

I f  t he c l ai m asser t ed i n t he amended pl eadi ng ar ose 
out  of  t he t r ansact i on,  occur r ence,  or  event  set  f or t h 
or  at t empt ed t o be set  f or t h i n t he or i gi nal  pl eadi ng,  
t he amendment  r el at es back t o t he dat e of  t he f i l i ng 
of  t he or i gi nal  pl eadi ng.   An amendment  changi ng t he 
par t y agai nst  whom a cl ai m i s asser t ed r el at es back i f  
t he f or egoi ng pr ovi s i on i s sat i sf i ed and,  wi t hi n t he 
per i od pr ovi ded by l aw f or  commenci ng t he act i on 
agai nst  such par t y,  t he par t y t o be br ought  i n by 
amendment  has r ecei ved such not i ce of  t he i nst i t ut i on 
of  t he act i on t hat  he or  she wi l l  not  be pr ej udi ced i n 
mai nt ai ni ng a def ense on t he mer i t s,  and knew or  
shoul d have known t hat ,  but  f or  a mi st ake concer ni ng 
t he i dent i t y of  t he pr oper  par t y,  t he act i on woul d 
have been br ought  agai nst  such par t y.  
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appl i cat i on of  t he r el at i on- back doct r i ne her e"  and t her ef or e,  

t he c l ai ms agai nst  WEPCo woul d be bar r ed by t he st at ut e of  

l i mi t at i ons.      

¶19 Tews count er ed t hat  " WE Ener gi es and or  Wi sconsi n 

Ener gy Cor por at i on knew al l  al ong t hat  [ Tews]  i nt ended t o make a 

c l ai m agai nst  Wi sconsi n El ect r i c  Power  Company[ . ] "   He f ur t her  

cont ended t hat  WEPCo r ecei ved not i ce of  t he i nst i t ut i on of  t he 

act i on,  woul d not  be pr ej udi ced i n mai nt ai ni ng a def ense on t he 

mer i t s,  and knew or  shoul d have known t hat ,  " but  f or  a mi st ake 

concer ni ng i t s pr oper  i dent i t y,  t hi s act i on woul d have been 

br ought  agai nst  i t  as wel l " :      

[ WEPCo]  shoul d have been on not i ce of  t hi s c l ai m as of  
Sept ember  26,  2007,  when Pl ai nt i f f  f i l ed t he or i gi nal  
Compl ai nt  nami ng WE Ener gi es as a def endant  .  .  .  and 
agai n December  28,  2007,  when Pl ai nt i f f  f i l ed t he 
Amended Compl ai nt  nami ng Wi sconsi n Ener gy Cor por at i on 
( d/ b/ a WE Ener gi es)  as a def endant .    

Mor eover ,  Tews asser t ed,  " i t  appear s l i kel y t hat  [ WEPCo]  wi l l  

ut i l i ze t he same counsel  as Wi sconsi n Ener gy Cor por at i on ( d/ b/ a 

WE Ener gi es)  i n i t s def ense of  t hi s act i on. "   

¶20 Af t er  a hear i ng on t he t wo mot i ons and ot her  unr el at ed 

di scover y di sput es,  t he cour t  di smi ssed " t he par ent  company 

[ Wi sconsi n Ener gy]  on capaci t y gr ounds" 7 and gr ant ed l eave f or  

Tews t o f i l e a second amended compl ai nt  addi ng WEPCo as a 

def endant .   I n i t s or al  deci s i on,  t he cour t  expr essl y decl i ned 

t o r ul e on t he appl i cabi l i t y  of  t he r el at i on- back st at ut e:  " I ' m 

                                                 
7 Tews l at er  f i l ed a mot i on f or  r econsi der at i on of  t he 

cour t ' s  deci s i on t o di smi ss Wi sconsi n Ener gy,  whi ch was deni ed.    
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not  i n a posi t i on t o be abl e t o say t hat  t he new i nt ended par t y,  

[ WEPCo] ,  has not  suf f er ed pr ej udi ce.   I t ' s  pr emat ur e f or  me t o 

r ul e on t he pr ej udi ce t o t hat  new pr oposed par t y and t he 

' r el at i on back'  c l ai m .  .  .  .  I  have no doubt ,  as counsel  

ar gued,  t hat  [ WEPCo]  wi l l  i nt er pose t hose def enses. "      

¶21 Tews'  second amended compl ai nt  was f i l ed on Oct ober  

29,  2008.   I t  asser t ed t he same l ocat i on of  t he pr i nci pal  pl ace 

of  busi ness and t he same r egi st er ed agent  as Tews had pr evi ousl y 

al l eged.  

¶22 The second amended compl ai nt  al l eged t hat  WEPCo was a 

Wi sconsi n company " wi t h i t s pr i nci pal  pl ace of  busi ness l ocat ed 

at  231 West  Mi chi gan St r eet ,  Mi l waukee,  Wi sconsi n 53203"  and 

" has as i t s r egi st er ed agent ,  Kei t h H.  Ecke,  who i s l ocat ed at  

231 West  Mi chi gan St r eet ,  Mi l waukee,  Wi sconsi n 53203. "   The 

f act ual  al l egat i ons i n t he second amended compl ai nt  wer e near l y 

i dent i cal  t o t he f act ual  al l egat i ons i n Tews'  or i gi nal  and 

amended compl ai nt s.   On November  12,  t he second amended 

compl ai nt  was ser ved on an empl oyee at  231 West  Mi chi gan St r eet  

who was aut hor i zed t o accept  ser vi ce.   

¶23 At t or ney Fel dbr uegge f i l ed a not i ce of  appear ance,  

i nf or mi ng t he cour t  t hat  von Br i esen & Roper  had been r et ai ned 

by WEPCo.   WEPCo' s answer  deni ed t hat  231 West  Mi chi gan St r eet  

was i t s " pr i nc i pal  pl ace of  busi ness. "   Never t hel ess,  i t  

admi t t ed t hat  i t  " has of f i ces at  231 West  Mi chi gan St r eet ,  

Mi l waukee,  WI  53203"  and t hat  i t s r egi st er ed agent  i s Kei t h H.  

Ecke,  who i s l ocat ed at  t hat  addr ess.    
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¶24 As had We Ener gi es and Wi sconsi n Ener gy,  WEPCo 

admi t t ed t hat  Tews depar t ed Lenni gan' s Bar  on f oot  i n t he l at e 

hour s of  December  30,  2004,  t hat  t he nor t h gat e of  t he par ki ng 

l ot  was cl osed and l ocked,  t hat  Tews " cont act ed an el ect r i cal  

par t , "  and t hat  Tews " suf f er ed i nj ur i es as a r esul t  of  sai d 

el ect r i cal  cont act . "   As an af f i r mat i ve def ense,  WEPCo' s answer  

al l eged t hat  t he compl ai nt  was t i me bar r ed by t he st at ut e of  

l i mi t at i ons f or  per sonal  i nj ur y set  f or t h i n 

Wi s.  St at .  § 893. 54. 8   

¶25 On t he same day i t  answer ed t he second amended 

compl ai nt ,  WEPCo al so f i l ed a document  capt i oned " not i ce of  

mot i on and mot i on f or  summar y j udgment . "   The not i ce pr ovi ded 

t hat  t he mot i on woul d be hear d on Januar y 29,  2009,  and t hat  i t  

was " suppor t ed by t he pl eadi ngs al r eady f i l ed i n t hi s mat t er  and 

t he encl osed br i ef . "      

¶26 WEPCo' s t hr ee- page br i ef  made no ar gument  about  t he 

r el at i on- back st at ut e.   I t  s i mpl y concl uded t hat  t he act i on was 

bar r ed by t he st at ut e of  l i mi t at i ons:  

Pl ai nt i f f  was i nj ur ed af t er  he cl i mbed ont o an 
el ect r i c subst at i on l ocat ed on pr i vat e pr oper t y on 
December  30,  2004.  ( 2nd Am.   Compl . )   Pl ai nt i f f  f i l ed 
hi s Second Amended Compl ai nt  addi ng WEPCo on Oct ober  
29,  2008.   ( I d. )   WEPCo now f i l es t hi s mot i on f or  
summar y j udgment  on Pl ai nt i f f ' s  Second Amended 
Compl ai nt  based on t he t hr ee- year  st at ut e of  
l i mi t at i ons cont ai ned i n Wi s.  St at .  § 893. 54.   As 
Pl ai nt i f f  f ai l ed t o f i l e sui t  agai nst  WEPCo wi t hi n 

                                                 
8 Al ong wi t h ot her  anot her  af f i r mat i ve def enses,  WEPCo 

al l eged l aches and al so t hat  t he cour t  l acked j ur i sdi ct i on over  
WEPCo on t he gr ounds of  i mpr oper  ser vi ce of  t he second amended 
summons and compl ai nt .        
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t hr ee year s af t er  t he dat e of  hi s i nj ur y,  WEPCo 
r espect f ul l y r equest s t hat  t hi s Cour t  di smi ss 
Pl ai nt i f f ' s  c l ai m agai nst  i t  as a mat t er  of  l aw.    

WEPCo di d not  i ncl ude any af f i davi t s wi t h i t s br i ef .  

¶27 Tews r esponded t i mel y wi t h a br i ef  i n opposi t i on t o 

WEPCo' s mot i on f or  summar y j udgment ,  asser t i ng t hat  hi s second 

amended compl ai nt  was not  bar r ed by t he st at ut e of  l i mi t at i ons 

because i t  r el at ed back t o hi s or i gi nal  f i l i ngs.   Hi s br i ef  set  

f or t h sever al  al l egat i ons about  t he r el at i onshi p bet ween We 

Ener gi es,  Wi sconsi n Ener gy,  and WEPCo.   Among ot her  f act s,  he 

cont ended t hat  WEPCo and Wi sconsi n Ener gy shar e t he same 

r egi st er ed agent  and shar e t he same pr i nci pal  of f i ce,  l ocat ed at  

231 West  Mi chi gan St r eet ,  Mi l waukee,  Wi sconsi n.   He asser t ed 

t hat  WEPCo had r et ai ned t he same l aw f i r m,  von Br i esen & Roper ,  

S. C. ,  and t he same l ead at t or ney,  John E.  Fel dbr uegge,  as had 

been r et ai ned by We Ener gi es and Wi sconsi n Ener gy.      

¶28 Tews di d not  i ncl ude any af f i davi t s wi t h hi s br i ef .   

I nst ead,  he at t ached as " exhi bi t s"  sever al  document s f r om t he 

Wi sconsi n Depar t ment  of  Fi nanci al  I nst i t ut i ons websi t e.    
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¶29 On Januar y 22 at  3: 30 p. m. ,  f i ve busi ness days bef or e 

t he hear i ng, 9 WEPCo f i l ed a r epl y and af f i davi t .   I t  asser t ed 

t hat  t he bur den t o pr esent  evi dence bel onged t o Tews,  gi ven t hat  

he was t he par t y seeki ng t he benef i t  of  t he r el at i on- back 

st at ut e.   Because he had not  submi t t ed any evi dence by af f i davi t  

t hat  t he second amended compl ai nt  shoul d r el at e back,  WEPCo 

cont ended t hat  Tews f ai l ed t o cr eat e a genui ne i ssue of  mat er i al  

f act .     

¶30 WEPCo comment ed t hat  Tews'  br i ef  " r ef er s t o numer ous 

deposi t i ons and deposi t i on t est i mony as wel l  as t o ext r aneous 

mat er i al s obt ai ned f r om t he St at e of  Wi sconsi n i ncl udi ng 

Domest i c Cor por at i on Annual  Repor t s of  Wi sconsi n Ener gy 

                                                 
9 Wi sconsi n st at ut es r equi r e an adver se par t y t o ser ve any 

opposi ng af f i dav i t s at  l east  f i ve busi ness days bef or e t he 
hear i ng.   Wi sconsi n St at .  § 802. 08( 2)  pr ovi des:  " Unl ess ear l i er  
t i mes ar e speci f i ed i n t he schedul i ng or der ,  t he mot i on shal l  be 
ser ved at  l east  20 days bef or e t he t i me f i xed f or  t he hear i ng 
and t he adver se par t y shal l  ser ve opposi ng af f i davi t s,  i f  any,  
at  l east  5 days bef or e t he t i me f i xed f or  t he hear i ng. "   
Fur t her ,  Wi s.  St at .  § 801. 15( 1) ( b)  pr ovi des:  " [ I ] n comput i ng any 
per i od of  t i me pr escr i bed or  al l owed by chs.  801 t o 847,  .  .  .   
t he day of  t he act ,  event  or  def aul t  f r om whi ch t he desi gnat ed 
per i od of  t i me begi ns t o r un shal l  not  be i ncl uded.  .  .  .  When 
t he per i od of  t i me pr escr i bed or  al l owed i s l ess t han 11 days,  
Sat ur days,  Sundays and hol i days shal l  be excl uded i n t he 
comput at i on. "       



No.  2009AP828   

 

14 
 

Cor por at i on and WEPCo.   None of  t hi s mat er i al  i s  bef or e t he 

cour t  by way of  Af f i davi t  and shoul d be summar i l y di sr egar ded. " 10   

¶31 At t or ney Fel dbr uegge' s af f i davi t  at t ached t he t hr ee 

set s of  pl eadi ngs as wel l  as pr i nt out s f r om t he home pages of  We 

Ener gi es and Wi sconsi n Ener gy.   The pr i nt out  f r om t he We 

Ener gi es home page expl ai ned:  " We Ener gi es i s t he t r ade name of  

Wi sconsi n El ect r i c Power  Co.  and Wi sconsi n Gas LLC,  t he 

pr i nci pal  ut i l i t y  subsi di ar i es of  Wi sconsi n Ener gy Cor por at i on. "    

¶32 The day af t er  he r ecei ved WEPCo' s r epl y11 and f our  

busi ness days bef or e t he hear i ng,  Tews f i l ed a document  

capt i oned " not i ce of  mot i on t o st r i ke r epl y br i ef  of  def endant  

Wi sconsi n El ect r i c Power  Company and Af f i davi t  of  John E.  

Fel dbr uegge. "   At  t hat  t i me,  Tews al so submi t t ed an af f i davi t  of  

At t or ney Buehl er ,  at t achi ng var i ous cour t  document s and 

t r anscr i pt s f r om deposi t i ons,  as wel l  as t he cor por at e annual  

r epor t s f r om t he Depar t ment  of  Fi nanci al  I nst i t ut i ons'  websi t e.    
                                                 

10 WEPCO al so asser t ed t hat  t he annual  r epor t s at t ached t o 
Tews'  br i ef  as exhi bi t s,  even i f  consi der ed,  wer e i nsuf f i c i ent  
t o r ai se an i ssue of  mat er i al  f act :  " [ S] houl d t he cour t  accept  
t hose exhi bi t s  f or  consi der at i on on t hi s  mot i on,  i t  i s  
def endant ' s posi t i on t hat  t hose document s f ai l  t o meet  t he 
r equi r ement s of  t he r el at i on- back st at ut e.  .  .  .  [ They]  mer el y 
suggest  t hat  Wi sconsi n Ener gy Cor por at i on,  t he hol di ng company 
and WEPCo,  t he whol l y owned subsi di ar y,  have some of f i cer s and 
di r ect or s t hat  ar e i dent i cal .  .  .  .   [ Tews]  does not  expl ai n how 
t hese f act s al one ar e suf f i c i ent  t o per mi t  t he concl usi on or  
even i nf er ence by WEPCo t hat  Tews i nt ended t o sue WEPCo,  and 
t hat  he mi st akenl y sued Wi sconsi n Ener gy Cor por at i on or  t hat  but  
f or  t hat  mi st ake,  t he l awsui t  woul d have been br ought  agai nst  
WEPCo. "    

11 The cour t  of  appeal s i ncor r ect l y st at ed t hat  At t or ney 
Buehl er ' s af f i davi t  was f i l ed t wo days af t er  WEPCo' s r epl y 
br i ef .   Tews,  No.  2009AP828,  unpubl i shed sl i p op. ,  ¶5.            
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¶33 Tews'  mot i on asked t he cour t  t o di smi ss WEPCo' s mot i on 

f or  summar y j udgment  and st r i ke WEPCo' s r epl y br i ef  and 

af f i davi t ,  or  al t er nat i vel y,  t o al l ow Tews mor e t i me t o f i l e an 

addi t i onal  af f i davi t . 12  He acknowl edged t hat  WEPCo had t he 

opt i on t o f i l e ei t her  a mot i on t o di smi ss or  a mot i on f or  

summar y j udgment ,  and t hat  WEPCo chose summar y j udgment .   

However ,  he ar gued t hat  WEPCo' s i ni t i al  mot i on f or  summar y 

j udgment  shoul d be " summar i l y di sr egar ded"  because i t  was not  

suppor t ed by an af f i davi t .   Tews cont ended t hat  he had not  f i l ed 

any af f i davi t s wi t h hi s r esponse " because t he movi ng def endant  

f i l ed no af f i dav i t ( s)  f or  t he pl ai nt i f f  t o oppose wi t h cont r ar y 

f act s. "    

¶34 I t  appear s t hat  At t or ney Fel dbr uegge r ai sed t he i ssue 

of  whet her  At t or ney Buehl er ' s af f i davi t  was unt i mel y.   At  t he 

Januar y 29t h hear i ng,  Tews cont ended t hat  t he c i r cui t  cour t  

shoul d never t hel ess consi der  At t or ney Buehl er ' s af f i davi t  

because " [ w] e cannot  f i l e an Af f i davi t  i n opposi t i on t o what  t he 

Def endant  had f i l ed unt i l  af t er  we r ecei ve t hei r  Af f i davi t ——

[ w] hi ch we di d not  r ecei ve unt i l "  t he day of  t he f i l i ng 

                                                 
12 Tews al so asked t he cour t  t o shor t en t he t i me of  not i ce 

f or  hi s mot i ons t o act ual  not i ce so t hat  t hey coul d be hear d at  
t he Januar y 29t h hear i ng.    
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deadl i ne.   The cour t  decl i ned t o consi der  At t or ney Buehl er ' s 

af f i davi t ,  concl udi ng t hat  i t  was " a l i t t l e l at e. " 13 

¶35 The ci r cui t  cour t  deni ed Tews'  mot i on and t ur ned t o 

t he mer i t s of  WEPCo' s mot i on f or  summar y j udgment .   I t  

acknowl edged t hat  WEPCo' s mot i on had t he " f l avor "  of  a mot i on t o 

di smi ss.   However ,  i t  concl uded t hat  WEPCo' s mot i on " i s pr oper l y 

a summar y j udgment  mot i on.   I t ' s  pr oper l y suppor t ed by t he 

pl eadi ngs t hat  ar e f i l ed. "      

¶36 WEPCo ar gued t hat  t her e was no evi dence i n t he f i l e 

t hat  woul d show t hat  WEPCo was not  pr ej udi ced by t he l at e f i l i ng 

or  t hat  WEPCo knew or  shoul d have known pr i or  t o t he expi r at i on 

of  t he st at ut e of  l i mi t at i ons t hat  i t  was,  " but  f or  a mi snomer ,  

i nt ended t o be t he Def endant . "   Tews ar gued t hat  once he made 

t he cl ai m t hat  t he amendment  r el at ed back t o hi s or i gi nal  

compl ai nt ,  t he bur den shi f t ed back t o WEPCo t o di spr ove t he 

cl ai m:  " I  do not  see how t he Def endant  coul d mai nt ai n t hei r  

posi t i on t hat  i t  does not  r el at e back i f  t hey don' t  come f or t h 

wi t h some evi dence t o t he cont r ar y. "      

¶37 The ci r cui t  cour t  gr ant ed WEPCo' s mot i on f or  summar y 

j udgment .   I n i t s wr i t t en deci s i on,  i t  expl ai ned t hat  WEPCo 

" r el i ed on pl eadi ngs whi ch suppor t ed i t s t i me bar  c l ai m"  but  

                                                 
13 The concur r ence/ di ssent  asser t s t hat  t hi s cour t  " ought  

not  second- guess"  t he c i r cui t  cour t ' s  di scr et i onar y 
det er mi nat i on t o di sr egar d t he unt i mel y af f i davi t .   
Concur r ence/ di ssent ,  ¶98.   Not hi ng i n t hi s opi ni on suggest s t hat  
t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on by 
decl i ni ng t o consi der  t hi s unt i mel y f i l i ng.   Our  anal ysi s i s not  
based on anyt hi ng set  f or t h i n At t or ney Buehl er ' s af f i davi t .  
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t hat  Tews f ai l ed t o " r el y on any pl eadi ngs,  deposi t i ons,  answer s 

t o i nt er r ogat or i es,  admi ssi ons on f i l e or  af f i davi t s i n suppor t  

of  hi s ' r el at i on back'  def ense unt i l  t he t i me per i od f or  such 

f i l i ng had expi r ed[ . ] "   Ul t i mat el y,  t he c i r cui t  cour t  concl uded 

t hat  Tews " has not  cr eat ed a genui ne i ssue of  mat er i al  f act  by 

hi s br i ef  al one. " 14     

¶38 On appeal ,  t he cour t  of  appeal s '  char act er i zat i on of  

t he pr ocedur al  post ur e of  t hi s case di f f er ed f r om t hat  of  t he 

c i r cui t  cour t .   The cour t  of  appeal s concl uded t hat  WEPCo' s 

mot i on had i ni t i al l y  been a mot i on t o di smi ss:  " WEPCo' s mot i on 

r ai s i ng t he st at ut e of  l i mi t at i ons was not  a mot i on f or  summar y 

                                                 
14 Tews f i l ed a mot i on f or  r econsi der at i on.   For  t he f i r st  

t i me,  he ar gued t hat  WEPCo' s mot i on had act ual l y been " a mot i on 
t o di smi ss i n di sgui se, "  and t hat  t he mot i on became one f or  
summar y j udgment  onl y when At t or ney Fel dbr uegge f i l ed an 
af f i davi t  f i ve busi ness days bef or e t he hear i ng.   I f  At t or ney 
Buehl er ' s af f i davi t  was l at e,  Tews cont ended t hat  i t  was due t o 
excusabl e negl ect .      

He al so ar gued t hat  WEPCo had f ai l ed t o make a case f or  
summar y j udgment :  " Ther e have been answer s and t her e have been 
af f i davi t s i n t hose answer s t hat  may have r ai sed i ssues.   
.  .  .  [ T] he r eal  i ssue t hat  needs t o be addr essed i s whet her  or  
not  t he r el at i on back st at ut e appl i es i n t hi s case.   Nowher e 
does WEPCo t el l  t he Cour t  by an af f i davi t ,  even t he one f i l ed a 
week bef or e t he hear i ng,  how i t  coul d be t hat  t her e i s no 
genui ne i ssue of  mat er i al  f act  r egar di ng t he i dent i t y of  WEPCo,  
per sonal  ser vi ce on WEPCo,  or  pr ej udi ce t o WEPCo caused by t he 
f i l i ng of  t he Second Amended Compl ai nt . "   

Tews appeal ed t he ci r cui t  cour t  or der  denyi ng hi s mot i on 
f or  r econsi der at i on.   Because our  r evi ew of  t he or der  gr ant i ng 
summar y j udgment  i s di sposi t i ve,  we need not  addr ess Tews'  
ar gument s r egar di ng t he mot i on f or  r econsi der at i on.     
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j udgment  because i t  r el i ed excl usi vel y on t he al l egat i on i n 

Tews'  compl ai nt  concer ni ng t he dat e of  hi s acci dent ,  and t he 

f i l i ng dat e of  t he compl ai nt ,  wi t hout  r ef er ence t o any f act s 

out si de t hat  pl eadi ng. "   Tews v.  NHI ,  LLC,  No.  2009AP828,  

unpubl i shed sl i p op. ,  ¶7 ( Wi s.  Ct .  App.  Feb.  18,  2010)  ( c i t i ng 

Wi s.  St at .  § 802. 06( 2) ( a) ) .   The cour t  sai d t hat  " WEPCo' s 

l abel i ng of  i t s  mot i on i s i r r el evant . "   I d.  

¶39 However ,  t he cour t  concl uded t hat  WEPCo' s mot i on t o 

di smi ss was conver t ed i nt o one f or  summar y j udgment  by Tews'  

r esponse,  whi ch r ai sed f act ual  i ssues out si de t he pl eadi ngs.   

I d.   Accor di ng t o t he cour t  of  appeal s,  because Tews f ai l ed " t o 

set  f or t h hi s ev i dence"  and because hi s f ai l ur e was not  due t o 

excusabl e negl ect ,  summar y j udgment  was pr oper l y ent er ed i n 

f avor  of  WEPCo.   I d.        

I I  

¶40 Thi s case r equi r es us t o det er mi ne whet her  WEPCo was 

ent i t l ed t o summar y j udgment .   We do not  r evi ew t he ci r cui t  

cour t ' s  gr ant  or  deni al  of  summar y j udgment  under  an er r oneous 

exer ci se of  di scr et i on st andar d.   Gr een Spr i ng Far ms v.  Ker st en,  

136 Wi s.  2d 304,  315- 17,  401 N. W. 2d 816 ( 1987) .   Rat her ,  our  

r evi ew i s i ndependent  of  t he det er mi nat i on r ender ed by t he 

c i r cui t  cour t ,  but  we appl y t he same met hodol ogy.   I d.   

¶41 The summar y j udgment  met hodol ogy i s wel l  est abl i shed.   

Zi el i nski  v.  A. P.  Gr een I ndus. ,  I nc. ,  2003 WI  App 85,  ¶6,  263 

Wi s.  2d 294,  661 N. W. 2d 491.   " I n det er mi ni ng whet her  t o gr ant  a 

mot i on f or  summar y j udgment ,  t he cour t  exami nes t he pl eadi ngs t o 

det er mi ne whet her  c l ai ms have been st at ed and mat er i al  f act ual  
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i ssues pr esent ed.   To make a pr i ma f aci e case f or  summar y 

j udgment ,  a movi ng def endant  must  show a def ense t hat  woul d 

def eat  t he pl ai nt i f f .   I f  t he movi ng par t y has made a pr i ma 

f aci e case f or  summar y j udgment ,  t he cour t  must  exami ne t he 

af f i davi t s and ot her  pr oof  of  t he opposi ng par t y [ t o det er mi ne 

whet her  summar y j udgment  i s appr opr i at e] . "   3 Gr eni g,  Wi sconsi n 

Pr act i ce Ser i es:  Ci v i l  Pr ocedur e § 208. 3 at  336 ( 3d ed.  2003)  

( c i t i ng Paul  v.  Skemp,  2001 WI  42,  242 Wi s.  2d 507,  625 

N. W. 2d 860;  Swat ek v.  Count y of  Dane,  192 Wi s.  2d 47,  531 

N. W. 2d 45 ( 1995) ) .    

¶42 Summar y j udgment  i s appr opr i at e wher e t her e i s no 

genui ne di sput e of  mat er i al  f act  and t he movi ng par t y i s 

ent i t l ed t o j udgment  as a mat t er  of  l aw.   Wi s.  St at .  

§ 802. 08( 2) .   The pur pose of  t he summar y j udgment  pr ocedur e i s 

t o avoi d t r i al s when t her e i s not hi ng t o t r y.   Rol l i ns Bur di ck 

Hunt er  of  Wi sconsi n,  I nc.  v.  Hami l t on,  101 Wi s.  2d 460,  470,  304 

N. W. 2d 752 ( 1981) .   " On summar y j udgment  t he cour t  does not  

deci de t he i ssue of  f act ;  i t  deci des whet her  t her e i s a genui ne 

i ssue of  f act . "   Cody v.  Dane Count y,  2001 WI  App 60,  ¶19,  242 

Wi s.  2d 173,  625 N. W. 2d 630.   Fur t her ,  " summar y j udgment  shoul d 

not  be gr ant ed i f  r easonabl e,  but  di f f er i ng,  i nf er ences can be 

dr awn f r om t he undi sput ed f act s. "   Del mor e v.  Amer i can Fami l y 

Mut .  I ns.  Co. ,  118 Wi s.  2d 510,  516,  348 N. W. 2d 151 ( 1984) .      

I I I  

¶43 Tews'  pet i t i on and br i ef  t o t hi s cour t  set  f or t h a 

number  of  pr ocedur al  i ssues.   We begi n by addr essi ng a t hr eshol d 

mat t er  of  t he r ol e t hat  af f i davi t s pl ay i n a summar y j udgment  
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pr oceedi ng.   Thi s di scussi on hel ps i nf or m our  subsequent  

det er mi nat i on of  whet her  WEPCo was ent i t l ed t o summar y j udgment  

i n t hi s case.   

¶44 Some may asser t  t hat  a mot i on f or  summar y j udgment  

al ways must  be suppor t ed by an af f i davi t ,  and t hat  a pr oponent  

or  opponent  of  summar y j udgment  cannot  pr evai l  wi t hout  f i l i ng an 

af f i davi t .   Such an asser t i on i s not  suppor t ed by t he l anguage 

of  t he summar y j udgment  st at ut e or  i t s hi st or y,  and i t  i s  

i nconsi st ent  wi t h st at e and f eder al  pr act i ce gui des and 

comment ar y.       

¶45 The pr ocedur e f or  summar y j udgment  pr oceedi ngs i s set  

f or t h i n Wi s.  St at .  § 802. 08.   Dur i ng a summar y j udgment  

pr oceedi ng,  par t i es may i nt r oduce f act ual  mat t er s beyond t he 

pl eadi ngs.   Fact ual  mat t er s ar e t ypi cal l y i nt r oduced by 

af f i davi t .   See Wi s.  St at .  § 802. 08( 3) .    

¶46 The expr ess l anguage of  t he summar y j udgment  st at ut e 

does not  al ways r equi r e a par t y movi ng f or  or  opposi ng summar y 

j udgment  t o f i l e an af f i davi t  wi t h t he cour t .   Wi sconsi n St at .  

§ 802. 08( 2)  pr ovi des:  " [ T] he mot i on shal l  be ser ved .  .  .  and 

t he adver se par t y shal l  ser ve opposi ng af f i davi t s,  i f  any,  at  

l east  5 days bef or e t he t i me f i xed f or  t he hear i ng. "   ( Emphasi s 

added. )   I t  al so pr ovi des:  " The j udgment  sought  shal l  be 

r ender ed i f  t he pl eadi ngs,  deposi t i ons,  answer s t o 

i nt er r ogat or i es,  and admi ssi ons on f i l e,  t oget her  wi t h t he 

af f i davi t s,  i f  any,  show t hat  t her e i s no genui ne i ssue as t o 

any mat er i al  f act  and t hat  t he movi ng par t y i s  ent i t l ed t o a 

j udgment  as a mat t er  of  l aw. "  ( Emphasi s added. )    
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¶47 The dr af t i ng hi st or y of  Wi s.  St at .  § 802. 08( 2)  al so 

i ndi cat es t hat  mot i ons and r esponses t o mot i ons f or  summar y 

j udgment  need not  al ways be accompani ed by af f i davi t .   Wi sconsi n 

St at .  § 802. 08 was model ed i n l ar ge par t  af t er  t he Feder al  Rul es 

of  Ci v i l  Pr ocedur e and was adopt ed i n 1975 by or der  of  t he 

Wi sconsi n Supr eme Cour t ,  67 Wi s.  2d 585,  630- 631 ( 1975) .   The 

Judi c i al  Counci l  Commi t t ee not e accompanyi ng i t s adopt i on 

expl ai ned t hat  Wi s.  St at .  § 802. 08( 2)  " i s v i r t ual l y i dent i cal  t o 

Feder al  Rul e 56( c) , "  except  t hat  t he Wi sconsi n st at ut e pr ovi des 

f or  di f f er ent  t i me l i mi t s.   I d.  at  632.    

¶48 Li ke t he Wi sconsi n st at ut e,  t he expr ess l anguage of  

t he 1970- 1976 ver si on of  t he Feder al  Rul es of  Ci v i l  Pr ocedur e 

does not  r equi r e a movi ng par t y or  a par t y opposi ng summar y 

j udgment  t o f i l e an af f i davi t  wi t h t he cour t :  

( a)  For  c l ai mant .   A par t y seeki ng t o r ecover  upon a 
c l ai m .  .  .  may .  .  .  move wi t h or  wi t hout  suppor t i ng 
af f i davi t s f or  a summar y j udgment  i n hi s f avor  .  .  .  .  

( b)  For  def endi ng par t y.  A par t y agai nst  whom a 
cl ai m .  .  .  i s  asser t ed .  .  .  may .  .  .  move wi t h or  
wi t hout  suppor t i ng af f i davi t s f or  a summar y j udgment  
i n hi s f avor  .  .  .  .  

( c)   Mot i on and pr oceedi ngs t her eon.  .  .  .  The adver se 
par t y pr i or  t o t he day of  hear i ng may ser ve opposi ng 
af f i davi t s.   The j udgment  sought  shal l  be r ender ed 
f or t hwi t h i f  t he pl eadi ngs,  deposi t i ons,  answer s t o 
i nt er r ogat or i es,  and admi ssi ons on f i l e,  t oget her  wi t h 
t he af f i davi t s,  i f  any,  show t hat  t her e i s no genui ne 
i ssue as t o any mat er i al  f act  and t hat  t he movi ng 
par t y i s ent i t l ed t o a j udgment  as a mat t er  of  
l aw.  .  .  .    
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Fed.  R.  Ci v.  P.  56 ( 1970)  ( emphasi s added) .   Rul e 56 of  t he 

Feder al  Rul es of  Ci v i l  Pr ocedur e i s subst ant i al l y  t he same t oday 

as i t  was i n t he 1970s,  when Wi sconsi n' s r ul e was dr af t ed.    

¶49 Fi nal l y,  bot h st at e and f eder al  pr act i ce gui des 

conf i r m t hat  af f i davi t s ar e not  al ways r equi r ed when f i l i ng a 

mot i on f or  summar y j udgment .   The Wi sconsi n Pr act i ce Ser i es 

pr ovi des:  " A mot i on f or  summar y j udgment  may be made on t he 

basi s of  t he pl eadi ngs or  ot her  por t i ons of  t he r ecor d i n t he 

case or  i t  may be suppor t ed by af f i davi t s and a var i et y of  

out s i de mat er i al . "   3 Gr eni g,  supr a,  § 208. 4 at  341.   Li kewi se,  

t he t r eat i se Feder al  Pr act i ce & Pr ocedur e pr ovi des t hat  a mot i on 

f or  summar y j udgment  " may be made on t he basi s of  t he pl eadi ngs 

or  ot her  por t i ons of  t he r ecor d i n t he case or  i t  may be 

suppor t ed by af f i davi t s[ . ] "   Wr i ght ,  Mi l l er  & Kane,  10A Feder al  

Pr act i ce & Pr ocedur e § 2711 at  19 ( 3d ed.  1998) .     

¶50 Accor di ngl y,  t he cour t  of  appeal s er r ed when i t  

asser t ed t hat  WEPCo' s mot i on had i ni t i al l y  been a mot i on t o 

di smi ss " because i t  r el i ed excl usi vel y on t he [ pl eadi ngs]  

wi t hout  any r ef er ence t o any f act s out si de t hat  pl eadi ng"  and 

t hat  " t he pr oceedi ng di d not  become one f or  summar y j udgment  

unt i l  Tews i nt r oduced mat t er s out si de t he pl eadi ngs"  i n hi s 

br i ef  i n r esponse t o WEPCo' s mot i on.   Tews,  unpubl i shed sl i p 

op. ,  ¶7.   Bot h of  t hese asser t i ons r el y on t he unsuppor t ed 

pr emi se t hat  a mot i on f or  summar y j udgment  must  be based on 

somet hi ng beyond t he pl eadi ngs.   Al t hough a mot i on f or  summar y 

j udgment  wi l l  t ypi cal l y pr esent  f act ual  mat t er s beyond t he 

pl eadi ngs,  t her e i s no st at ut or y r equi r ement  t hat  i t  do so.    
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¶51 I n t hi s case,  WEPCo' s mot i on was capt i oned a mot i on 

f or  summar y j udgment ,  i t  c i t ed Wi s.  St at .  § 802. 08( 2) ,  t he 

summar y j udgment  st at ut e,  and i t  was pur sued by t he movi ng par t y 

as a mot i on f or  summar y j udgment .   The ci r cui t  cour t  cor r ect l y 

obser ved t hat  WEPCo' s mot i on di d not  r el y on anyt hi ng beyond t he 

pl eadi ngs,  but  t hat  i t  was never t hel ess a mot i on f or  summar y 

j udgment .   The ci r cui t  cour t ' s  obser vat i on i s consi st ent  wi t h 

t he l anguage of  t he summar y j udgment  st at ut e,  t he st at ut e' s 

hi st or y,  and r ecogni zed Wi sconsi n pr act i ce.   

VI  

¶52 We addr ess next  whet her  WEPCo was ent i t l ed t o summar y 

j udgment .   The basi s of  WEPCo' s mot i on i s t hat  Tews'  c l ai ms wer e 

bar r ed by t he st at ut e of  l i mi t at i ons.   The par t i es agr ee t hat  

t he appl i cabl e st at ut e of  l i mi t at i ons i s t hr ee year s f r om t he 

dat e of  i nj ur y15 and t hat  t he i nj ur y occur r ed on December  30,  

2004.   Ther e i s  no di sput e t hat  Tews'  or i gi nal  compl ai nt  and hi s  

amended compl ai nt  wer e f i l ed wi t hi n t he st at ut e of  l i mi t at i ons,  

but  t hat  hi s second amended compl ai nt  was f i l ed af t er  December  

30,  2007.    

¶53 WEPCo was not  named as a par t y unt i l  Tews f i l ed hi s 

second amended compl ai nt .   The par t i es agr ee t hat  t he c l ai ms 

agai nst  WEPCo ar e bar r ed by t he st at ut e of  l i mi t at i ons unl ess 

Tews'  second amended compl ai nt  r el at es back t o t he dat e he f i l ed 

hi s or i gi nal  compl ai nt  or  amended compl ai nt .    

                                                 
15 See Wi s.  St at .  § 893. 54.  
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¶54 The par t i es '  di sagr eement  cent er s ar ound whet her  t her e 

ar e genui ne i ssues of  mat er i al  f act  r egar di ng t he appl i cabi l i t y  

of  t he r el at i on- back st at ut e,  Wi s.  St at .  § 802. 09( 3) .   Al t hough 

t he ci r cui t  cour t  per mi t t ed Tews t o amend hi s compl ai nt  by 

addi ng WEPCo as a def endant ,  i t  expr essl y r eser ved j udgment  on 

whet her  t hat  amendment  r el at ed back t o Tews'  or i gi nal  f i l i ngs.   

See supr a,  ¶20.   I n i t s br i ef  i n opposi t i on t o summar y j udgment ,  

Tews ar gued t hat  t he second amended compl ai nt  r el at ed back 

because WEPCo and Wi sconsi n Ener gy shar e t he same r egi st er ed 

agent  and t he same pr i nci pal  of f i ce,  and WEPCo has r et ai ned t he 

same l aw f i r m and l ead at t or ney as We Ener gi es and Wi sconsi n 

Ener gy.   See supr a,  ¶27.   However ,  he di d not  set  f or t h t hese 

f act s by af f i davi t .  

¶55 Her e,  WEPCo i s  ent i t l ed t o summar y j udgment  onl y " i f  

t he pl eadi ngs,  deposi t i ons,  answer s t o i nt er r ogat or i es,  and 

admi ssi ons on f i l e,  t oget her  wi t h t he af f i davi t s ,  i f  any, "  show 

t hat  t her e ar e no genui ne i ssues of  mat er i al  f act  r egar di ng t he 

condi t i ons necessar y t o sat i sf y t he r el at i on- back st at ut e.   See 

Wi s.  St at .  § 802. 08( 2) .   When r evi ewi ng a mot i on f or  summar y 

j udgment ,  t he cour t  begi ns by exami ni ng t he pl eadi ngs.    

¶56 Based on our  r evi ew of  t he pl eadi ngs,  sever al  f act s 

ar e undi sput ed.   The t i mi ng of  t he i nci dent  i s undi sput ed,  t he 

l ocat i on of  t he i nci dent  i s undi sput ed,  and t hat  Tews act ual l y 

suf f er ed i nj ur i es as a r esul t  of  cont act  wi t h an " el ect r i cal  

par t "  i s  undi sput ed.   Li kewi se,  i t  i s  undi sput ed t hat  WEPCo has 

of f i ces at  t he same l ocat i on as Wi sconsi n Ener gy,  WEPCo has t he 

same r egi st er ed agent  as Wi sconsi n Ener gy,  and WEPCo has 
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r et ai ned t he ser vi ces of  same at t or ney who r epr esent ed We 

Ener gi es and Wi sconsi n Ener gy f r om t he out set  of  t he case.    

¶57 I n al l  t hr ee compl ai nt s,  Tews al l eged t hat  he was 

i nj ur ed when he came i nt o cont act  wi t h t he t r ansf or mer  af t er  

l eavi ng Lenni gan' s Bar  on f oot  and f i ndi ng t he nor t h gat e of  t he 

NASCO par ki ng l ot  c l osed and l ocked.   I n t hei r  answer s,  We 

Ener gi es,  Wi sconsi n Ener gy,  and WEPCo al l  admi t t ed t hat  Tews 

depar t ed Lenni gan' s Bar  on f oot ,  t hat  t he nor t h gat e of  t he 

par ki ng l ot  was cl osed and l ocked,  t hat  Tews " cont act ed an 

el ect r i cal  par t , "  and t hat  Tews " suf f er ed i nj ur i es as a r esul t  

of  sai d el ect r i cal  cont act . "    

¶58 WEPCo deni ed t hat  231 West  Mi chi gan St r eet  was i t s 

pr i nci pal  pl ace of  busi ness,  but  i t  admi t t ed t hat  i t  had of f i ces 

at  t hat  addr ess.   Wi sconsi n Ener gy ( d/ b/ a We Ener gi es)  admi t t ed 

t hat  i t s pr i nci pal  pl ace of  busi ness was l ocat ed at  231 West  

Mi chi gan St r eet .   I t  i s  t her ef or e undi sput ed t hat  WEPCo has 

of f i ces at  t he same l ocat i on as Wi sconsi n Ener gy' s pr i nci pal  

pl ace of  busi ness and t he same l ocat i on wher e t he or i gi nal  

compl ai nt  was ser ved. 16   

¶59 Li kewi se,  bot h WEPCo and Wi sconsi n Ener gy admi t t ed 

t hat  t hei r  r egi st er ed agent  i s Kei t h H.  Ecke,  who i s l ocat ed at  

                                                 
16 We Ener gi es deni ed t hat  i t s pr i nci pal  pl ace of  busi ness 

was l ocat ed at  231 West  Mi chi gan St r eet .   A r easonabl e i nf er ence 
i n f avor  of  t he non- movi ng par t y,  see Schmi dt  v.  Nor t her n St at es 
Power  Co. ,  2007 WI  136,  ¶24,  305 Wi s.  2d 538,  742 N. W. 2d 294,  i s 
t hat  We Ener gi es '  deni al  i s  on t he gr ounds of  i t s  asser t i on t hat  
We Ener gi es was not  a l egal  ent i t y wi t h a pr i mar y pl ace of  
busi ness.  
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231 West  Mi chi gan St r eet .   I t  i s  undi sput ed t hat  t he t wo 

cor por at i ons shar e a r egi st er ed agent .   The r ecor d r ef l ect s t hat  

t he or i gi nal  compl ai nt  ( as wel l  as t he second amended compl ai nt )  

was ser ved on an empl oyee at  t hi s addr ess. 17     

¶60 One f i nal  undi sput ed f act  i s  appar ent .   I n t hi s case,  

At t or ney Fel dbr uegge has been r et ai ned t o r epr esent  t he 

i nt er est s of  al l  t hr ee def endant s i n t hi s l awsui t .   At t or ney 

Fel dbr uegge f i l ed a not i ce of  appear ance on behal f  of  We 

Ener gi es,  an " amended"  not i ce of  appear ance on behal f  of  

                                                 
17 I n i t s r epl y  br i ef  suppor t i ng i t s mot i on f or  summar y 

j udgment ,  WEPCo set  f or t h t he pr ocedur al  hi st or y of  t hi s case.   
I t  expl ai ned t hat  i n t he answer  t o t he pl ai nt i f f ' s  amended 
compl ai nt ,  Wi sconsi n Ener gy r ai sed an af f i r mat i ve def ense t hat  
as a hol di ng company i t  was not  l i abl e f or  i t s  subsi di ar y ' s 
t or t s.   I t  al so asser t ed t he af f i r mat i ve def ense t hat  t he cour t  
l acked j ur i sdi ct i on because of  i mpr oper  ser vi ce.    

Wi sconsi n Ener gy' s mot i on t o di smi ss was f i l ed and gr ant ed 
based on onl y one gr ound——t hat  i t  was not  l i abl e f or  i t s  
subsi di ar y ' s t or t s.   Wi sconsi n Ener gy di d not  make any mot i on t o 
di smi ss t he compl ai nt  based on t he ci r cui t  cour t ' s  pur por t ed 
l ack of  j ur i sdi ct i on due t o i mpr oper  ser vi ce.        

Si mi l ar l y,  i n i t s answer  t o t he second amended compl ai nt ,  
WEPCo asser t ed as af f i r mat i ve def enses t hat  t he act i on was t i me 
bar r ed by t he st at ut e of  l i mi t at i ons and al so t hat  ser vi ce was 
i mpr oper .   Al t hough WEPCo r ai sed i mpr oper  ser vi ce as an 
af f i r mat i ve def ense,  i t  never  br ought  a mot i on based on i mpr oper  
ser vi ce.   I t s mot i on f or  summar y j udgment  was based on onl y one 
gr ound——t he st at ut e of  l i mi t at i ons.    

Whi l e pur sui ng t he st at ut e of  l i mi t at i ons summar y j udgment  
mot i on,  WEPCo advanced t he ar gument  t hat  t he second amended 
compl ai nt  had " not hi ng t o whi ch t o r el at e back"  because ser vi ce 
of  t he amended compl ai nt  nami ng Wi sconsi n Ener gy was i mpr oper .   
WEPCo di d not  f i l e a mot i on t o di smi ss on t he basi s of  i mpr oper  
ser vi ce.   Accor di ngl y,  t he c i r cui t  cour t  made no det er mi nat i ons 
about  t he pr opr i et y of  ser vi ce on Wi sconsi n Ener gy or  WEPCo.   We 
l i kewi se do not  addr ess t he i ssue.    
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Wi sconsi n Ener gy,  and a not i ce of  appear ance on behal f  of  WEPCo.   

Dur i ng t he summar y j udgment  mot i on hear i ng,  t he c i r cui t  cour t  

comment ed t o At t or ney Fel dbr uegge:  " You' r e s i t t i ng i n t he same 

chai r  t hat  you wer e si t t i ng i n when you wer e her e f or  Wi sconsi n 

Ener gi es. "    

¶61 Havi ng i dent i f i ed t he undi sput ed f act s,  we t ur n t o t he 

appl i cabl e l aw.   The r el at i on- back st at ut e,  Wi s.  St at .  

§ 802. 09( 3) ,  was adopt ed by Supr eme Cour t  Or der ,  67 Wi s.  2d 585,  

632 ( 1975) .   I t  pr ovi des:   

I f  t he c l ai m asser t ed i n t he amended pl eadi ng ar ose 
out  of  t he t r ansact i on,  occur r ence,  or  event  set  f or t h 
or  at t empt ed t o be set  f or t h i n t he or i gi nal  pl eadi ng,  
t he amendment  r el at es back t o t he dat e of  t he f i l i ng 
of  t he or i gi nal  pl eadi ng.   An amendment  changi ng t he 
par t y agai nst  whom a cl ai m i s asser t ed r el at es back i f  
t he f or egoi ng pr ovi s i on i s sat i sf i ed and,  wi t hi n t he 
per i od pr ovi ded by l aw f or  commenci ng t he act i on 
agai nst  such par t y,  t he par t y t o be br ought  i n by 
amendment  has r ecei ved such not i ce of  t he i nst i t ut i on 
of  t he act i on t hat  he or  she wi l l  not  be pr ej udi ced i n 
mai nt ai ni ng a def ense on t he mer i t s,  and knew or  
shoul d have known t hat ,  but  f or  a mi st ake concer ni ng 
t he i dent i t y of  t he pr oper  par t y,  t he act i on woul d 
have been br ought  agai nst  such par t y.  

Wi s.  St at .  § 802. 09( 3) .   The st at ut e' s pur pose i s " t o amel i or at e 

t he ef f ect  of  t he st at ut e of  l i mi t at i ons i n s i t uat i ons wher e t he 

or i gi nal  pl eadi ngs pr ovi ded f ai r  not i ce t o t he opposi ng par t y of  

t he c l ai m or  def ense r ai sed. "   Kor kow v.  Gen.  Cas.  Co.  of  Wi s. ,  

117 Wi s.  2d 187,  196,  344 N. W. 2d 108 ( 1984) .    

¶62 We have st at ed t hat  pl eadi ng shoul d not  be " a game of  

ski l l  i n whi ch one mi sst ep by counsel  may be deci s i ve of  t he 

out come. "   I d.  at  193.   Ther ef or e,  Wi sconsi n has abandoned t he 

hi ghl y f or mal  concept s of  common l aw f or m pl eadi ng i n f avor  of  a 
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mor e f unct i onal  concept  of  " not i ce"  pl eadi ng.   I d.  at  192- 93.   

When a pl ai nt i f f  seeks t o add a def endant  and t he r el at i on- back 

st at ut e i s sat i sf i ed,  f ai r  not i ce has been pr ovi ded and t he 

added par t y has been gi ven " t he f ul l  benef i t  of  t he pr ot ect i ons 

st at ut es of  l i mi t at i ons wer e i nt ended t o pr ovi de. "   I d.  at  198.   

¶63 Wi sconsi n' s r el at i on- back st at ut e i s ver y near l y 

i dent i cal  t o Rul e 15( c)  of  t he Feder al  Rul es of  Ci v i l  Pr ocedur e.   

Bi ggar t  v.  Bar st ad,  182 Wi s.  2d 421,  429,  513 N. W. 2d 681 ( Ct .  

App.  1994) .   Li ke Wi sconsi n' s st at ut e,  t he pur pose of  t he 

f eder al  r ul e i s t o ensur e t hat  t he st at ut e of  l i mi t at i ons i s not  

" used mechani cal l y t o pr event  adj udi cat i on of  a c l ai m wher e t he 

r eal  par t i es i n i nt er est  wer e suf f i c i ent l y al er t ed t o t he 

pr oceedi ngs or  wer e i nvol ved i n t hem unof f i c i al l y  f r om an ear l y  

st age. "   Gal i on v.  Conmaco I nt ' l ,  I nc. ,  658 P. 2d 1130,  1133 

( N. M.  1983)  ( quot i ng 3 J.  Moor e,  Moor e' s Feder al  Pr act i ce 

¶15. 15[ 4. - 1]  ( 2d ed.  1982) ) .     

¶64 Just  r ecent l y,  t he Uni t ed St at es Supr eme Cour t  appl i ed 

t he f eder al  r ul e i n a case wi t h f act s t hat  ar e i ndi st i ngui shabl e 

f r om t he f act s bef or e us t oday. 18  See Kr upski  v.  Cost a Cr oci er e,  

130 S.  Ct .  2485 ( 2010) .   I n t hat  case,  Kr upski  was i nj ur ed as a 

                                                 
18 I n Kr upski ,  t he Cour t  r ecogni zed t hat  t her e was a spl i t  

i n t he f eder al  cour t s about  t he appr opr i at e r el at i on- back 
anal ysi s.   The Cour t  st at ed:  " We gr ant ed cer t i or ar i  t o r esol ve 
t ensi on among t he Ci r cui t s over  t he br eadt h of  Rul e 
15( c) ( 1) ( C) ( i i ) [ . ] "   Kr upski  v.  Cost a Cr oci er e,  130 S.  Ct .  2485,  
2492 ( 2010) .   The concur r ence/ di ssent  c i t es a pl et hor a of  l ower  
f eder al  cour t  cases i n suppor t  of  i t s  ar gument .   See 
concur r ence/ di ssent ,  ¶101.   To t he ext ent  t hat  t hese cases ar e 
i nconsi st ent  wi t h Kr upski ,  t he Supr eme Cour t ' s  r ecent  
i nt er pr et at i on now cont r ol s.          
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passenger  aboar d a cr ui se shi p.   Her  t i cket  i dent i f i ed t he 

car r i er  as " Cost a Cr oci er e, "  an I t al i an Cor por at i on.   

Never t hel ess,  Kr upski  br ought  sui t  agai nst  a r el at ed ent i t y,  

Cost a Cr ui se,  al l egi ng t hat  Cost a Cr ui se " ' owned,  oper at ed,  

managed,  super vi sed and cont r ol l ed'  t he shi p on whi ch Kr upski  

had i nj ur ed her sel f . "   I d.  at  2490.   When she f i l ed her  

compl ai nt ,  Kr upski  appar ent l y f ai l ed t o r eal i ze t hat  t he pr oper  

def endant  was not  Cost a Cr ui se,  but  r at her  was Cost a Cr oci er e.    

¶65 Af t er  t he st at ut e of  l i mi t at i ons had expi r ed,  Cost a 

Cr ui se asser t ed t hat  i t  was mer el y t he Nor t h Amer i can sal es and 

mar ket i ng agent  f or  Cost a Cr oci er e,  whi ch was t he act ual  car r i er  

and vessel  oper at or .   The Di st r i ct  Cour t  gr ant ed Kr upski  l eave 

t o amend her  compl ai nt  t o add Cost a Cr oci er e as a par t y.   Cost a 

Cr oci er e,  whi ch was r epr esent ed by t he same at t or ney as had 

r epr esent ed Cost a Cr ui se,  cont ended t hat  t he amended compl ai nt  

was unt i mel y because i t  di d not  r el at e back under  t he f eder al  

r ul es.   

¶66 Based i n par t  on t he f act  t hat  Cost a Cr ui se and Cost a 

Cr oci er e shar ed t he same counsel ,  t he Di st r i c t  Cour t  i mput ed 

not i ce of  t he i nst i t ut i on of  t he act i on t o Cost a Cr oci er e.   

Kr upski  v.  Cost a Cr oci er e,  No.  08- 60152- CI V ( S. D.  Fl a. ,  Oct .  21,  

2008) .   I n suppor t  of  t hi s pr oposi t i on,  i t  c i t ed Jacobsen v.  

Osbor ne,  133 F. 3d 315,  320 ( 5t h Ci r .  1998)  ( " not i ce [ f or  

pur poses of  Fed.  R.  Ci v.  P.  15( c) ]  may be i mput ed t o t he new 

par t y t hr ough shar ed counsel " )  and Chumney v.  U. S.  Repeat i ng 

Ar ms Co. ,  I nc. ,  196 F. R. D 419,  430 ( M. D.  Al a.  2000)  ( " when t he 

or i gi nal  and t he added def endant s ar e r epr esent ed by t he same 
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counsel ,  .  .  .  t he i nst i t ut i on of  t he act i on agai nst  one ser ves 

t o pr ovi de not i ce of  t he l i t i gat i on t o t he ot her " ) .     

¶67 The Di st r i ct  Cour t ,  never t hel ess,  concl uded t hat  t he 

r el at i on- back r ul e was i nappl i cabl e because Kr upski  had not  made 

a " mi st ake"  r egar di ng t he pr oper  par t y.   Kr upsk i  at  * 6.   The 

El event h Ci r cui t  Cour t  of  Appeal s af f i r med,  concl udi ng t hat  t he 

r el evant  i nf or mat i on was l ocat ed on Kr upski ' s  passenger  t i cket  

and t hat  Kr upski  knew or  shoul d have known t hat  Cost a Cr oci er e 

was t he pr oper  def endant .   Kr upski  v.  Cost a Cr oci er e,  330 Fed.  

Appx.  892 ( 11t h Ci r .  2009) .   The El event h Ci r cui t  expl ai ned t hat  

i n l i ght  of  Kr upski ' s  del ay i n i dent i f y i ng and nami ng t he pr oper  

def endant ,  t he Di st r i ct  Cour t  had not  abused i t s di scr et i on i n 

denyi ng r el at i on back.   I d.  at  895.          

¶68 The Uni t ed St at es Supr eme Cour t  r ever sed.   I t  

concl uded t hat  r el at i on back i s not  l ef t  t o t he " equi t abl e 

di scr et i on"  of  a di st r i ct  cour t ,  but  r at her  " t he Rul e mandat es 

r el at i on back once t he Rul e' s r equi r ement s ar e sat i sf i ed. "   

Kr upski ,  130 S.  Ct .  at  2496.   The Cour t  f ur t her  det er mi ned t hat  

t he El event h Ci r cui t  mi si nt er pr et ed t he Rul e.   I t  c l ar i f i ed t hat  

r el at i on back depends on what  t he par t y t o be added knew or  

shoul d have known,  not  on t he pl ai nt i f f ' s  knowl edge or  

t i mel i ness i n seeki ng t o amend t he pl eadi ng.   I d.   The speed 

wi t h whi ch t he movi ng par t y moves t o amend t he compl ai nt  af t er  

r ecei v i ng l eave t o do so has no bear i ng on whet her  t he amended 

compl ai nt  r el at es back.   I d.    

¶69 The Cour t ' s  anal ysi s r el i ed on an under l y i ng pur pose 

of  t he Rul e.   Li ke t he Wi sconsi n st at ut e,  t he f eder al  r ul e 
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" bal ance[ s]  t he i nt er est s of  t he def endant  pr ot ect ed by t he 

st at ut e of  l i mi t at i ons wi t h t he pr ef er ence expr essed i n t he 

Feder al  Rul es of  Ci v i l  Pr ocedur e i n gener al ,  and Rul e 15 i n 

par t i cul ar ,  f or  r esol v i ng di sput es on t hei r  mer i t s. "   I d.  at  

2494.   The Cour t  el abor at ed t hat  any ot her  i nt er pr et at i on woul d 

r esul t  i n a " wi ndf al l " :    

A pr ospect i ve def endant  who l egi t i mat el y bel i eved t hat  
t he l i mi t at i ons per i od had passed wi t hout  any at t empt  
t o sue hi m has a st r ong i nt er est  i n r epose.   But  
r epose woul d be a wi ndf al l  f or  a pr ospect i ve def endant  
who under st ood,  or  who shoul d have under st ood,  t hat  he 
escaped sui t  dur i ng t he l i mi t at i ons per i od onl y 
because t he pl ai nt i f f  mi sunder st ood a cr uci al  f act  
about  hi s i dent i t y.   

I d.    

¶70 When appl y i ng t he Rul e,  t he Cour t  f ocused i t s  anal ysi s 

on t he pl eadi ngs.   No r ef er ence i s made t o any af f i davi t .   

Rat her ,  t he Cour t  i mput ed knowl edge of  t he c l ai m t o t he 

subsequent l y named def endant  wi t hout  t he pl ai nt i f f  demonst r at i ng 

by any af f i davi t  t hat  t he r el at i on- back r equi r ement s had been 

met . 19   
                                                 

19 The concur r ence/ di ssent ' s asser t i on t hat  t he r espondent  
i n a summar y j udgment  mot i on must  al ways f i l e an af f i davi t  i s  
i nconsi st ent  wi t h Kr upski .   The Kr upski  Cour t  f ocused i t s 
anal ysi s on t he cont ent s of  t he compl ai nt  wi t hout  any r ef er ence 
t o an af f i davi t :  " Because t he compl ai nt  made cl ear  t hat  Kr upski  
meant  t o sue t he company t hat  ' owned,  oper at ed,  managed,  
super vi sed and cont r ol l ed'  t he shi p on whi ch she was i nj ur ed,  
and al so i ndi cat ed ( mi st akenl y)  t hat  Cost a Cr ui se per f or med 
t hose r ol es,  Cost a Cr oci er e shoul d have known,  wi t hi n t he Rul e 
4( m)  per i od,  t hat  i t  was not  named as a def endant  i n t hat  
compl ai nt  onl y because of  Kr upsk i ' s  mi sunder st andi ng about  whi ch 
' Cost a'  ent i t y was i n char ge of  t he shi p——cl ear l y a ' mi st ake 
concer ni ng t he pr oper t y par t y ' s i dent i t y. ' "   Kr upski ,  130 S.  Ct .  
at  2497.    
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¶71 I n r ej ect i ng t he l ower  cour t s '  f ocus on t he 

pl ai nt i f f ' s  conduct  and knowl edge i n t he f i r s t  i nst ance,  t he 

Cour t  made cl ear  t hat  t he quest i on under  t he r el at i on- back 

st at ut e " i s not  whet her  Kr upski  knew or  shoul d have known t he 

i dent i t y of  Cost a Cr oci er e as t he pr oper  def endant ,  but  whet her  

Cost a Cr oci er e knew or  shoul d have known t hat  i t  woul d have been 

named as a def endant  but  f or  an er r or . "   I d.  at  2493.   The Cour t  

f ur t her  expl ai ned t hat  when deal i ng wi t h r el at ed cor por at e 

ent i t i es wi t h ver y s i mi l ar  names,  t her e i s a hei ght ened 

expect at i on t hat  t he added par t y shoul d suspect  t hat ,  but  f or  a 

mi st ake concer ni ng i t s i dent i t y,  t he added par t y was t he 

i nt ended def endant :    

I t  i s  al so wor t h not i ng t hat  Cost a Cr ui se and Cost a 
Cr oci er e ar e r el at ed cor por at e ent i t i es wi t h ver y 
s i mi l ar  names;  ' cr oci er a'  even means ' cr ui se'  i n 
I t al i an.   Thi s i nt er r el at i onshi p and si mi l ar i t y 
hei ght en t he expect at i on t hat  Cost a Cr oci er e shoul d 
suspect  a mi st ake has been made when Cost a Cr ui se i s 
named i n a compl ai nt  t hat  act ual l y descr i bes Cost a 
Cr oci er e' s act i v i t i es.  

I d.  at  2498.  

¶72 Li ke t he f eder al  r ul e,  Wi sconsi n' s r el at i on- back 

st at ut e r equi r es t he f ol l owi ng condi t i ons t o be met  when an 

                                                                                                                                                             
Based on t he " f ace of  t he compl ai nt , "  t he Cour t  i mput ed 

knowl edge t o Cost a Cr oci er e and r ej ect ed i t s cont ent i on t hat  t he 
amended compl ai nt  di d not  r el at e back:  " Especi al l y because t he 
f ace of  t he compl ai nt  pl ai nl y i ndi cat ed such a mi sunder st andi ng,  
[ Cost a Cr oci er e' s]  cont ent i on i s not  per suasi ve.   Mor eover ,  
[ Cost a Cr oci er e]  has ar t i cul at ed no st r at egy t hat  i t  coul d 
r easonabl y have t hought  Kr upski  was pur sui ng i n sui ng a 
def endant  t hat  was l egal l y unabl e t o pr ovi de r el i ef . "   I d.   
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amendment  addi ng a new par t y20 i s  made af t er  t he st at ut e of  

l i mi t at i ons has expi r ed:  ( 1)  t he c l ai m asser t ed i n t he amended 

compl ai nt  ar ose out  of  t he t r ansact i on,  occur r ence,  or  event  set  

f or t h or  at t empt ed t o be set  f or t h i n t he or i gi nal  compl ai nt ;  

( 2)  wi t hi n t he per i od pr ovi ded by l aw f or  commenci ng a c l ai m,  

t he added par t y r ecei ved such not i ce of  t he i nst i t ut i on of  t he 

act i on t hat  he or  she wi l l  not  be pr ej udi ced i n mai nt ai ni ng a 

def ense on t he mer i t s;  and ( 3)  wi t hi n t he per i od pr ovi ded by l aw 

f or  commenci ng a c l ai m,  t he added par t y knew or  shoul d have 

known t hat ,  but  f or  a mi st ake concer ni ng t he i dent i t y of  t he 

pr oper  par t y,  t he act i on woul d have been br ought  agai nst  t he 

added par t y. 21   

                                                 
20 The r el at i on- back st at ut e al so may appl y when,  r at her  

t han addi ng a par t y t o t he sui t ,  an amendment  t o a compl ai nt  
adds a new cause of  act i on.   See St at e v.  One 1973 Cadi l l ac,  95 
Wi s.  2d 641,  647,  291 N. W. 2d 626 ( Ct .  App.  1980) ;  see al so 
Cl ausen & Lowe,  The New Wi sconsi n Rul es of  Ci v i l  Pr ocedur e,  
Chapt er s 801- 803,  59 Mar q.  L.  Rev.  1,  64 ( 1976) .     

21 The cour t  of  appeal s has set  f or t h t hi s i nqui r y as a 
f our - par t  t est .   See Gr ot he v.  Val l ey Coat i ngs,  I nc. ,  2000 WI  
App 240,  ¶9,  239 Wi s.  2d 406,  620 N. W. 2d 463 ( st at i ng t hat  Wi s.  
St at .  § 802. 09( 3)  spel l s out  f our  condi t i ons:  " ( 1)  t he basi c 
c l ai m must  have ar i sen out  of  conduct  set  f or t h i n t he or i gi nal  
pl eadi ngs;  ( 2)  t he par t y t o be br ought  i n must  have r ecei ved 
not i ce so t hat  i t  wi l l  not  be pr ej udi ced i n mai nt ai ni ng i t s 
def ense;  ( 3)  t he par t y knew or  shoul d have known t hat ,  but  f or  a 
mi st ake concer ni ng i dent i t y,  t he act i on woul d have been br ought  
agai nst  i t ;  and ( 4)  most  s i gni f i cant l y,  t he second and t hi r d 
r equi r ement s must  have been f ul f i l l ed wi t hi n t he pr escr i bed 
l i mi t at i ons per i od. " ) .    

The t est  we set  f or t h i n t hi s opi ni on mor e cl osel y t r acks 
t he l anguage of  t he st at ut e and avoi ds a r edundant  i nqui r y.    
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¶73 Her e,  t her e does not  appear  t o be any di sput e t hat  t he 

c l ai ms asser t ed i n Tews'  second amended compl ai nt  " ar ose out  of  

t he t r ansact i on,  occur r ence,  or  event "  set  f or t h i n Tews'  

or i gi nal  or  amended compl ai nt .   I n al l  t hr ee compl ai nt s,  Tews 

al l eged t hat  he was i nj ur ed when he came i nt o cont act  wi t h t he 

t r ansf or mer  af t er  l eavi ng Lenni gan' s Bar  on f oot  and f i ndi ng t he 

nor t h gat e of  t he NASCO par ki ng l ot  c l osed and l ocked.             

¶74 To avoi d summar y j udgment ,  t her e al so must  be f act s i n 

t he r ecor d per mi t t i ng a r easonabl e i nf er ence t hat  WEPCo r ecei ved 

not i ce of  t he i nst i t ut i on of  t he act i on wi t hi n t he t hr ee- year  

st at ut e of  l i mi t at i ons such t hat  i t  wi l l  not  be pr ej udi ced i n 

mai nt ai ni ng a def ense on t he mer i t s.   Based on t he undi sput ed 

f act s,  such an i nf er ence i s r easonabl e.   

¶75 WEPCo has of f i ces at  t he same l ocat i on as Wi sconsi n 

Ener gy and t he same l ocat i on wher e t he or i gi nal  compl ai nt  was 

ser ved.   I t  al so has t he same r egi st er ed agent  as Wi sconsi n 

Ener gy.   These undi sput ed f act s per mi t  t he r easonabl e i nf er ence 

t hat  WEPCo knew about  t he i nst i t ut i on of  t he act i on wi t hi n t he 

t hr ee- year  st at ut e of  l i mi t at i ons.   The f act  t hat  WEPCo has 

r et ai ned t he ser vi ces of  t he same at t or ney who r epr esent ed We 

Ener gi es and Wi sconsi n Ener gy f r om t he out set  of  t he case 

per mi t s t he r easonabl e i nf er ences t hat  not  onl y di d WEPCo know 

about  t he act i on,  but  al so t hat  i t s i nt er est s have been 

pr ot ect ed so t hat  i t  wi l l  not  be pr ej udi ced i n mai nt ai ni ng a 

def ense on t he mer i t s.   These r easonabl e i nf er ences,  i f  t r ue,  

woul d pr ecl ude t he gr ant  of  summar y j udgment .    
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¶76 Fi nal l y,  t o avoi d summar y j udgment ,  t her e al so must  be 

f act s per mi t t i ng t he i nf er ence t hat  WEPCo knew or  shoul d have 

known t hat ,  but  f or  a mi st ake concer ni ng i t s i dent i t y as a 

pr oper  par t y,  t he act i on woul d have been br ought  agai nst  WEPCo.   

A r evi ew of  t he f i r st  t wo compl ai nt s,  bot h f i l ed wi t hi n t he 

st at ut e of  l i mi t at i ons,  i s  hel pf ul  i n consi der i ng whet her  WEPCo 

knew or  shoul d have known t hat ,  but  f or  a mi st ake concer ni ng i t s  

i dent i t y as a pr oper  par t y,  t he act i on woul d have been br ought  

agai nst  WEPCo.   The or i gi nal  compl ai nt  al l eges t hat  We Ener gi es 

was " t he ser vi cer  of  t he el ect r i cal  sub- st at i on at  i ssue. "   The 

f i r st  amended compl ai nt  al l eges t hat  Wi sconsi n Ener gy was " t he 

ser vi cer ,  suppl i er ,  and/ or  pr ovi der  t o t he el ect r i cal  subst at i on 

at  i ssue. "   Fr om t hese t wo compl ai nt s,  i t  i s  appar ent  t hat  Tews 

i nt ended t o f i l e sui t  agai nst  t he ser vi cer  of  t he el ect r i cal  

sub- st at i on at  For t  At k i nson' s NASCO pl ant .          

¶77 The same undi sput ed f act s t hat  ar e r el evant  t o t he 

not i ce condi t i on ar e r el evant  t o t hi s condi t i on as wel l .   As 

di scussed above,  t he undi sput ed f act s per mi t  t he i nf er ence t hat  

WEPCo was on not i ce of  t he i nst i t ut i on of  t he act i on wi t hi n t he 

st at ut e of  l i mi t at i ons.   I f  so,  WEPCo shoul d have known t hat ,  

but  f or  a mi st ake concer ni ng t he i dent i t y of  t hat  ser vi cer  of  

t he el ect r i cal  sub- st at i on,  WEPCo was t he i nt ended def endant .   

Agai n,  t he admi t t ed f act s f r om t he pl eadi ngs i l l ust r at e t hat  

t her e i s a genui ne i ssue of  mat er i al  f act .            

¶78 I n i t s br i ef  t o t he c i r cui t  cour t  i n suppor t  of  

summar y j udgment ,  WEPCo ar gued t hat  gi ven Tews'  del ay i n 

at t empt i ng t o amend t he compl ai nt ,  " i t  woul d have been 
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r easonabl e f or  WEPCo t o concl ude t hat  Tews sued Wi sconsi n Ener gy 

Cor por at i on by desi gn,  not  mi s t ake[ . ] "   Thi s i s an i nf er ence 

t hat  may be dr awn f r om t he undi sput ed f act s,  but  i t  i s  not  t he 

onl y possi bl e i nf er ence.    

¶79 As not ed above,  t he pur pose of  summar y j udgment  i s not  

t o t r y i ssues of  f act .   " [ S] ummar y j udgment  shoul d not  be 

gr ant ed i f  r easonabl e,  but  di f f er i ng,  i nf er ences can be dr awn 

f r om t he undi sput ed f act s. "   Del mor e v.  Amer i can Fami l y Mut .  

I ns.  Co. ,  118 Wi s.  2d 510,  516,  348 N. W. 2d 151 ( 1984) .    

¶80 The undi sput ed f act s set  f or t h above r ai se compet i ng 

i nf er ences.   Ther e i s a r easonabl e i nf er ence t hat  t he 

r equi r ement s of  t he r el at i on- back st at ut e ar e sat i sf i ed,  and 

t hat  Tews'  second amended compl ai nt  i s  t her ef or e not  bar r ed by 

t he st at ut e of  l i mi t at i ons.   Al t hough WEPCo made var i ous f act ual  

asser t i ons i n i t s af f i davi t ,  not hi ng set  f or t h i n i t s af f i davi t  

r esol ves i n WEPCo' s f avor  t he compet i ng i nf er ences r ai sed by t he 

undi sput ed f act s i n t he pl eadi ngs.   We t her ef or e concl ude t hat  

WEPCo i s not  ent i t l ed t o summar y j udgment . 22   
                                                 

22 I n hi s pet i t i on and br i ef ,  Tews advanced sever al  
addi t i onal  i ssues:  whet her  t he c i r cui t  cour t  er r ed by excl udi ng 
At t or ney Buehl er ' s af f i davi t ;  whet her  t he summar y j udgment  
deadl i nes set  f or t h i n Wi s.  St at .  § 802. 08( 2)  begi n t o appl y on 
t he dat e a " de f act o mot i on t o di smi ss"  i s f i l ed;  whet her  Tews 
was r equi r ed t o f i l e an af f i davi t  on t he same day t hat  WEPCo 
f i l ed i t s af f i davi t  or  be def aul t ed;  whet her  t he c i r cui t  cour t  
er r ed when i t  concl uded t hat  Tews'  unt i mel i ness was not  a r esul t  
of  excusabl e negl ect ;  whet her  WEPCo cr eat ed an ex post  f act o 
summar y j udgment  schedul i ng or der  depr i v i ng Tews of  due pr ocess;  
and whet her  t he cour t  of  appeal s '  comment  on t he suf f i c i ency of  
Tews'  r el at i on- back ar gument  const i t ut ed di ct a.   Because we 
concl ude t hat  WEPCo was not  ent i t l ed t o summar y j udgment ,  we 
need not  addr ess t hese addi t i onal  i ssues.     
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¶81 We emphasi ze t hat  our  det er mi nat i on her e i s not  based 

on any r el i ance on t he al l egat i ons i n Tews'  compl ai nt s——r at her ,  

i t  i s  based on t he admi t t ed and undi sput ed f act s est abl i shed by 

t he def endant s '  r esponsi ve pl eadi ngs.   I f  we wer e r evi ewi ng mer e 

al l egat i ons or  deni al s,  our  r esul t  woul d be di f f er ent .    

¶82 Once t he movi ng par t y has made a case f or  summar y 

j udgment ,  a par t y opposi ng summar y j udgment  may not  r est  on t he 

mer e al l egat i ons or  deni al s of  t he pl eadi ngs:    

Suppor t i ng af f i davi t s need not  be f i l ed wi t h t he 
mot i on f or  summar y j udgment  i f  t he pl eadi ngs and ot her  
paper s f i l ed i n t he act i on r ef l ect  t he f act  t hat  t her e 
i s no genui ne i ssue f or  t r i al .   However ,  a pl ai nt i f f  
may not  r el y on al l egat i ons i n t he compl ai nt  t o oppose 
a def endant ' s summar y j udgment  mot i on,  because t he 
compl ai nt  i s  not  evi dent i ar y.    

3 Gr eni g,  supr a,  § 208. 4 at  341- 42 ( emphasi s added) .   I n t he 

r ar e case,  however ,  t he pl eadi ngs wi l l  est abl i sh somet hi ng 

beyond " mer e al l egat i ons" ——t he pl eadi ngs wi l l  est abl i sh t he 

exi st ence of  undi sput ed f act s t hat  pr ecl ude ent r y of  summar y 

j udgment .   Thi s i s one such case. 23   

                                                 
23 The concur r ence/ di ssent  asser t s t hat  our  opi ni on " i mposes 

an unr easonabl e bur den on t he ci r cui t  cour t  t o scour  t he 
pl eadi ngs f or  any concei vabl e genui ne i ssue of  mat er i al  f act  
even t hough counsel  negl ect ed t o pr oper l y advocat e t hat  
posi t i on. "   Concur r ence/ di ssent ,  ¶88.   I t  mi sconst r ues t he 
cour t ' s  opi ni on.   The concur r ence/ di ssent  c i t es t he Coons case,  
at t empt i ng t o bol st er  i t s anal ysi s.   See i d. ,  ¶96 n. 3 ( c i t i ng 
Coons v.  I ndus.  Kni f e Co. ,  620 F. 3d 38 ( 1st  Ci r .  2010) ) .   I n 
Coons,  t he Fi r st  Ci r cui t  st at ed t hat  j udges ar e not  obl i gat ed t o 
sear ch " sua spont e f or  i ssues t hat  may be l ur k i ng i n t he 
penumbr a of  t he mot i on paper s. "   Coons,  620 F. 3d at  44.    
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¶83 I t  bear s emphasi s t hat ,  even t hough t he st at ut e does 

not  al ways r equi r e af f i davi t s t o be f i l ed i n a pr oceedi ng f or  

summar y j udgment ,  t he best  and saf est  pr act i ce i s t o do so.   

At t or neys who f ai l  t o suppor t  or  oppose a mot i on f or  summar y 

j udgment  wi t h an af f i davi t  do so at  t hei r  own per i l .  

¶84 I n sum,  we concl ude t hat  an exami nat i on of  t he 

pl eadi ngs r eveal s t he f ol l owi ng undi sput ed f act s:  The t i mi ng of  

t he i nci dent  i s undi sput ed,  t he l ocat i on of  t he i nci dent  i s 

undi sput ed,  and t hat  Tews act ual l y suf f er ed i nj ur i es as a r esul t  

of  cont act  wi t h an " el ect r i cal  par t "  i s  undi sput ed.   Li kewi se,  

i t  i s  undi sput ed t hat  WEPCo has of f i ces at  t he same l ocat i on as 

Wi sconsi n Ener gy,  WEPCo has t he same r egi s t er ed agent  as 

Wi sconsi n Ener gy,  and WEPCo has r et ai ned t he ser vi ces of  t he 

same at t or ney who r epr esent ed We Ener gi es and Wi sconsi n Ener gy 

f r om t he out set  of  t he case.     

¶85 These undi sput ed f act s r ai se compet i ng r easonabl e 

i nf er ences.   One of  t he r easonabl e i nf er ences i s t hat  t he 

                                                                                                                                                             
Her e,  t he r el evant  f act s wer e not  " l ur k i ng i n t he penumbr a 

of  t he mot i on paper s. "   Rat her ,  t hey wer e squar el y pr esent ed by 
a r evi ew of  t he pl eadi ngs and t he par t i es '  ar gument s.   The 
concur r ence/ di ssent  acknowl edges t hat  t he quest i on of  whet her  
t he second amended compl ai nt  r el at ed back was " not  hi dden or  
obscur e but  r at her  was qui t e obvi ous[ . ] "   Concur r ence/ di ssent ,  
¶95.    

At  i t s  cor e,  t he concur r ence/ di ssent ' s anal ysi s hi nges upon 
Tews'  f ai l ur e t o f i l e an af f i davi t  al ong wi t h hi s br i ef .   See 
i d.  ( " [ I ] t  was i ncumbent  upon Tews t o set  f or t h speci f i c  f act s,  
by af f i davi t [ . ] " ) ;  i d. ,  ¶100 ( " Tews di d not  meet  hi s bur den of  
set t i ng f or t h speci f i c  f act s,  by af f i davi t ,  demonst r at i ng t hat  
t he second amended compl ai nt  r el at ed back[ . ] " ) .   As set  f or t h 
above,  an af f i davi t  i s  not  al ways necessar y.    
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r equi r ement s of  t he r el at i on- back st at ut e ar e sat i sf i ed,  and 

t hat  Tews'  second amended compl ai nt  i s  t her ef or e not  bar r ed by 

t he st at ut e of  l i mi t at i ons.    

¶86 Al t hough WEPCo made var i ous f act ual  asser t i ons i n i t s  

af f i davi t ,  not hi ng set  f or t h i n i t s af f i davi t  r esol ves i n 

WEPCo' s f avor  t he compet i ng i nf er ences r ai sed by t he undi sput ed 

f act s i n t he pl eadi ngs.   We t her ef or e concl ude t hat  WEPCo i s not  

ent i t l ed t o summar y j udgment .   Accor di ngl y,  we r ever se t he 

deci s i on of  t he cour t  of  appeal s.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.    
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¶87 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring in part, 

dissenting in part).  I  concur  wi t h t he maj or i t y opi ni on t hat  

t he cour t  of  appeal s er r ed when i t  concl uded t hat  WEPCo' s mot i on 

r ai s i ng t he st at ut e of  l i mi t at i ons def ense was not  a mot i on f or  

summar y j udgment .   See maj or i t y op. ,  ¶50.   Cer t ai nl y,  t he mot i on 

coul d have been l abel ed a mot i on t o di smi ss under  Wi s.  St at .  

§ 802. 06( 2) ( a) 9. 1  However ,  s i mpl y because WEPCo r el i ed 

excl usi vel y on t he pl eadi ngs di d not  t ake t he mot i on out  of  t he 

r eal m of  summar y j udgment ,  and as a pr act i cal  mat t er ,  a 

successf ul  mot i on f or  summar y j udgment  of t en has t he same ef f ect  

as a successf ul  mot i on t o di smi ss.   The pl ai n l anguage of  Wi s.  

St at .  § 802. 08( 2)  per mi t s a mot i on f or  summar y j udgment  t o be 

made on t he basi s of  t he pl eadi ngs al one.   I  t her ef or e j oi n t he 

maj or i t y opi ni on i n t hat  r egar d.  

¶88 However ,  I  ot her wi se di ssent  f r om t he maj or i t y opi ni on 

because I  concl ude t hat  t he c i r cui t  cour t  pr oper l y gr ant ed 

summar y j udgment  t o WEPCo gi ven t he st at e of  t hi s r ecor d.   I  do 

not  quest i on t hat  t he r el at i on back doct r i ne has a pr oper  pl ace 

i n t he l aw and ser ves an i mpor t ant  pur pose:  " t o amel i or at e t he 

                                                 
1 Wi sconsi n St at .  § 802. 06( 2) ( a)  pr ovi des i n r el evant  par t :   

Ever y def ense,  i n l aw or  f act ,  except  t he def ense 
of  i mpr oper  venue,  t o a c l ai m f or  r el i ef  i n any 
pl eadi ng,  whet her  a c l ai m,  count er cl ai m,  cr oss c l ai m,  
or  3r d- par t y c l ai m,  shal l  be asser t ed i n t he 
r esponsi ve pl eadi ng t her et o i f  one i s r equi r ed,  except  
t hat  t he f ol l owi ng def enses may at  t he opt i on of  t he 
pl eader  be made by mot i on:  

 .  .  .  .  

9.  St at ut e of  l i mi t at i ons.  
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ef f ect  of  t he s t at ut e of  l i mi t at i ons i n s i t uat i ons wher e t he 

or i gi nal  pl eadi ngs pr ovi ded f ai r  not i ce t o t he opposi ng par t y of  

t he c l ai m or  def ense r ai sed. "   Kor kow v.  Gen.  Cas.  Co.  of  Wi s. ,  

117 Wi s.  2d 187,  196,  344 N. W. 2d 108 ( 1984) .   However ,  t he 

l egi t i macy of  t he r el at i on back doct r i ne does not  obvi at e t he 

r esponsi bi l i t y  of  counsel  t o demonst r at e t hat  t he opposi ng par t y  

had t he r equi s i t e not i ce.   I n t hi s case,  i t  may be t hat  t he 

r el at i on back doct r i ne shoul d be appl i cabl e such t hat  WEPCo i s a 

pr oper  par t y;  however ,  t he s i mpl e t r ut h i s t hat  counsel  f ai l ed 

t o demonst r at e t hat  t he r el at i on back doct r i ne appl i es.   The 

maj or i t y c i r cumvent s counsel ' s bur den and becomes an advocat e 

f or  a posi t i on t hat  counsel  di d not  pr oper l y set  f or t h.   The 

maj or i t y depar t s  f r om t he unambi guous di r ect i ves of  Wi s.  St at .  

§ 802. 08 and i mposes an unr easonabl e bur den on t he ci r cui t  cour t  

t o scour  t he pl eadi ngs f or  any concei vabl e genui ne i ssue of  

mat er i al  f act  even t hough counsel  negl ect ed t o pr oper l y advocat e 

t hat  posi t i on.    

¶89 Ther e i s no quest i on t hat  Tews'  i nj ur i es ar e sever e,  

and I  sympat hi ze wi t h hi m.   Never t hel ess,  t hat  sympat hy cannot  

dr i ve t he r esul t  i n t hi s case.   Thi s case i s a good exampl e of  

bad f act s maki ng bad l aw.   Accor di ngl y,  I  r espect f ul l y concur  i n 

par t  and di ssent  i n par t .  

¶90 Summar y j udgment  " shal l  be r ender ed i f  t he pl eadi ngs,  

deposi t i ons,  answer s t o i nt er r ogat or i es,  and admi ssi ons on f i l e,  

t oget her  wi t h t he af f i davi t s,  i f  any,  show t hat  t her e i s no 

genui ne i ssue as t o any mat er i al  f act  and t hat  t he movi ng par t y 

i s ent i t l ed t o a j udgment  as a mat t er  of  l aw. "   Wi s.  St at .  
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§ 802. 08( 2) ;  see al so Konneker  v.  Romano,  2010 WI  65,  ¶22,  326 

Wi s.  2d 268,  785 N. W. 2d 432;  Raci ne Cnt y.  v.  Or acul ar  Mi l waukee,  

I nc. ,  2010 WI  25,  ¶25,  323 Wi s.  2d 682,  781 N. W. 2d 88.   

¶91 As pr evi ousl y expl ai ned,  a par t y may move f or  summar y 

j udgment  on t he basi s of  t he pl eadi ngs al one.   Wi s.  St at .  

§ 802. 08( 2) .   Thus,  whi l e WEPCo ul t i mat el y f i l ed an af f i davi t  i n 

suppor t  of  i t s  mot i on f or  summar y j udgment ,  maj or i t y op. ,  ¶29,  

t he mot i on and t he pl eadi ngs al one wer e suf f i c i ent  t o 

demonst r at e t hat  t he st at ut e of  l i mi t at i ons had r un.   

Conver sel y,  t he par t y i n opposi t i on t o t he mot i on f or  summar y 

j udgment  i s not  per mi t t ed t o r est  upon t he pl eadi ngs and must ,  

by af f i davi t ,  set  f or t h genui ne i ssues of  mat er i al  f act  t hat  

woul d pr ecl ude summar y j udgment :   

When a mot i on f or  summar y j udgment  i s made and 
suppor t ed as pr ovi ded i n t hi s  sect i on,  an adver se 
par t y may not  r est  upon t he mer e al l egat i ons or  
deni al s of  t he pl eadi ngs but  t he adver se par t y ' s 
r esponse,  by af f i davi t s or  as ot her wi se pr ovi ded i n 
t hi s sect i on,  must  set  f or t h speci f i c  f act s showi ng 
t hat  t her e i s a genui ne i ssue f or  t r i al .  

§ 802. 08( 3) ;  see al so Or acul ar  Mi l waukee,  323 Wi s.  2d 682,  ¶30 

n. 9;  Hi nr i chs v.  Am.  Fami l y Mut .  I ns.  Co. ,  2001 WI  App 114,  ¶13,  

244 Wi s.  2d 191,  629 N. W. 2d 44 ( " To est abl i sh a genui ne i ssue of  

mat er i al  f act ,  t he par t y opposi ng summar y j udgment  ' may not  r est  

upon t he mer e al l egat i ons or  deni al s of  t he pl eadi ngs,  but  must  

f i l e af f i davi t s or  ot her  suppor t i ng paper s based upon per sonal  

knowl edge of  speci f i c  evi dent i ar y f act s t hat  ar e admi ssi bl e. ' "  

( quot i ng Hel l and v.  Kur t i s A.  Fr oeder t  Mem' l  Lut her an Hosp. ,  229 

Wi s.  2d 751,  764,  601 N. W. 2d 318 ( Ct .  App.  1999) ) ) ;  Wi s.  

El ect r i c Power  Co.  v.  Cal .  Uni on I ns.  Co. ,  142 Wi s.  2d 673,  683-
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84,  419 N. W. 2d 255 ( Ct .  App.  1987) ;  5 Edwi n E.  Br yant ,  Wi sconsi n 

Pl eadi ng and Pr act i ce § 38: 14,  at  554- 55 ( 2004 r evi sed ed. )  

( " [ W] hen a mot i on f or  summar y j udgment  has been made and 

pr oper l y suppor t ed,  t he adver se par t y may not  r est  on t he 

al l egat i ons and deni al s cont ai ned i n t hat  par t y ' s pl eadi ngs,  but  

r equi r e i nst ead t hat  t he r esponse set  f or t h,  by af f i davi t s,  

deposi t i ons or  answer s t o i nt er r ogat or i es,  speci f i c  f act s 

showi ng t hat  t her e i s a genui ne i ssue f or  t r i al . "   ( I nt er nal  

f oot not es omi t t ed. ) ) ;  3 Jay E.  Gr eni g,  Wi sconsi n Pr act i ce 

Ser i es:  Ci v i l  Pr ocedur e § 208. 4,  at  431 ( 4t h ed.  2010)  ( " I f  a 

movi ng par t y has made a pr i ma f aci e case f or  summar y j udgment ,  

t he cour t  must  t hen exami ne t he opposi ng par t y ' s af f i davi t s t o 

det er mi ne whet her  t her e ar e di sput ed mat er i al  f act s or  compet i ng 

i nf er ences ar i s i ng f r om undi sput ed f act s.   Evi dent i ar y mat t er s 

i n af f i davi t s ar e deemed uncont r over t ed when compet i ng 

evi dent i ar y f act s ar e not  set  f or t h i n count er af f i davi t s.  .  .  .   

Count er af f i davi t s ar e r equi r ed f r om t he pl ai nt i f f  onl y i f  t he 

def ense has est abl i shed by i t s af f i davi t s t hose f act s r equi r ed 

t o def eat  t he c l ai m asser t ed by t he pl ai nt i f f . "   ( I nt er nal  

f oot not es omi t t ed. ) ) .   " I f  t he adver se par t y does not  so 

r espond,  summar y j udgment ,  i f  appr opr i at e,  shal l  be ent er ed 

agai nst  such par t y. "   § 802. 08( 3)  ( emphasi s added) .    

¶92 Mor eover ,  Wi s.  St at .  § 802. 08 set s f or t h expl i c i t  t i me 

r equi r ement s f or  f i l i ng.   Rel evant  t o t hi s case,  t he adver se 

par t y must  ser ve i t s opposi ng af f i davi t s at  l east  f i ve days 

bef or e t he schedul ed dat e of  t he hear i ng on t he mot i on f or  

summar y j udgment .   § 802. 08( 2) .   That  f i ve- day r equi r ement  i s 
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not  onl y unambi guous but  al so del i ber at e.   See Judi c i al  Counci l  

Commi t t ee' s Not e,  1992,  Wi s.  St at .  § 802. 08( 2)  ( " The pr i or  

sub.  ( 2) ,  al l owi ng ser vi ce of  af f i davi t s opposi ng summar y 

j udgment  up t o t he dat e of  hear i ng,  af f or ded such mi ni mal  not i ce 

t o t he cour t  and movi ng par t y t hat  a pl et hor a of  l ocal  cour t  

r ul es r esul t ed.   Requi r i ng such af f i davi t s t o be ser ved at  l east  

5 days bef or e t he hear i ng i s i nt ended t o pr ecl ude such l ocal  

r ul es and pr omot e uni f or mi t y of  pr act i ce. "  ( I nt er nal  c i t at i on 

omi t t ed. ) ) ;  Hef t y v.  St r i ckhouser ,  2008 WI  96,  ¶44,  312 

Wi s.  2d 530,  752 N. W. 2d 820.  

¶93 Appl y i ng t he f act s of  t hi s case t o t he pl ai n l anguage 

of  Wi s.  St at .  § 802. 08,  I  concl ude t hat  t he c i r cui t  cour t  

pr oper l y gr ant ed summar y j udgment  t o WEPCo.    

¶94 On December  26,  2008,  WEPCo moved f or  summar y j udgment  

on t he gr ounds t hat  Tews'  c l ai m was bar r ed by t he t hr ee- year  

st at ut e of  l i mi t at i ons cont ai ned i n Wi s.  St at .  § 893. 54. 2  I t  i s  

undi sput ed t hat  Tews'  second amended compl ai nt  was f i l ed agai nst  

WEPCo mor e t han t hr ee year s af t er  t he dat e of  Tews'  i nj ur y.   

Maj or i t y op. ,  ¶53.   Accor di ngl y,  WEPCo est abl i shed a pr i ma f aci e 

case f or  summar y j udgment .   See Gr ams v.  Boss,  97 Wi s.  2d 332,  

338,  294 N. W. 2d 473 ( 1980)  ( " To make a pr i ma f aci e case f or  

summar y j udgment ,  a movi ng def endant  must  show a def ense whi ch 

woul d def eat  t he pl ai nt i f f . " ) .    

¶95 I n r esponse,  i t  was i ncumbent  upon Tews t o set  f or t h 

speci f i c  f act s,  by af f i davi t ,  demonst r at i ng a genui ne i ssue t hat  

                                                 
2 Wi sconsi n St at .  § 893. 54( 1)  pr ovi des t hat  an act i on t o 

r ecover  damages f or  per sonal  i nj ur y " shal l  be commenced wi t hi n 3 
year s or  be bar r ed. "  
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woul d pr ecl ude summar y j udgment  i n WEPCo' s f avor .   See Wi s.  

St at .  § 802. 08( 3) .   Because i t  i s  undi sput ed t hat  Tews'  second 

amended compl ai nt  was not  f i l ed wi t hi n t he appl i cabl e t hr ee- year  

st at ut e of  l i mi t at i ons,  I  agr ee wi t h t he maj or i t y t hat  Tews'  

onl y def ense was t o demonst r at e t hat  t he second amended 

compl ai nt  r el at ed back t o t he dat e of  t he or i gi nal  compl ai nt  

pur suant  t o Wi s.  St at .  § 802. 09( 3) .   See maj or i t y op. ,  ¶53.   

Thi s i ssue and ant i c i pat ed def ense was not  hi dden or  obscur e but  

r at her  was qui t e obvi ous upon a r eadi ng of  WEPCo' s mot i on f or  

summar y j udgment .   Mor eover ,  t he r el at i on back i ssue had come up 

i n cour t  mont hs bef or e WEPCo f i l ed i t s mot i on f or  summar y 

j udgment ,  see maj or i t y op. ,  ¶¶17- 20,  so i t  i s  c l ear  t hat  Tews 

was wel l  awar e of  t he need t o pr oper l y addr ess t he doct r i ne' s 

appl i cabi l i t y .  

¶96 Si nce WEPCo' s mot i on and t he pl eadi ngs made cl ear  t hat  

t he st at ut e of  l i mi t at i ons had r un,  Tews t hen bor e t he bur den of  

demonst r at i ng t hat  t he second amended compl ai nt  r el at ed back t o 

t he dat e of  t he or i gi nal  compl ai nt .   See Far r el l  v.  McDonough,  

966 F. 2d 279,  282- 83 ( 7t h Ci r .  1992) . 3  Accor di ngl y,  t o def eat  

                                                 
3 Wi sconsi n St at .  § 802. 09( 3)  i s pat t er ned af t er  and 

subst ant i vel y i dent i cal  t o Feder al  Rul e of  Ci v i l  Pr ocedur e 
15( c) .   Maj or i t y op. ,  ¶47;  Kor kow v.  Gen.  Cas.  Co.  of  Wi s. ,  117 
Wi s.  2d 187,  193- 94,  344 N. W. 2d 108 ( 1984) ;  St at e v.  One 1973 
Cadi l l ac,  95 Wi s.  2d 641,  647,  291 N. W. 2d 626 ( Ct .  App.  1980) .  

Recent l y,  when conf r ont ed wi t h a pr ocedur al  post ur e ver y 
s i mi l ar  t o t he case now bef or e t hi s cour t ,  t he Fi r st  Ci r cui t  
Cour t  of  Appeal s expl ai ned t he bur den- shi f t  as f ol l ows:   

[ The pl ai nt i f f ]  makes one f i nal  ef f or t  t o save 
hi s f or f ei t ed st at e l aw ar gument .   He st ar t s wi t h t he 
uncont r over si al  pr emi se t hat  i t  was [ t he def endant ' s]  
bur den,  as t he movi ng par t y bel ow,  t o show t hat  i t  was 
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WEPCo' s pr i ma f aci e case f or  summar y j udgment ,  Tews was r equi r ed 

t o set  f or t h speci f i c  f act s,  by af f i davi t ,  showi ng t hat  t he 

el ement s of  Wi s.  St at .  § 802. 09( 3)  wer e met :   

( 1)  [ T] he cl ai m asser t ed i n t he [ second]  amended 
compl ai nt  ar ose out  of  t he t r ansact i on,  occur r ence,  or  
event  set  f or t h or  at t empt ed t o be set  f or t h i n t he 
or i gi nal  compl ai nt ;  ( 2)  wi t hi n t he per i od pr ovi ded by 
l aw f or  commenci ng a c l ai m,  [ WEPCo]  r ecei ved such 
not i ce of  t he i nst i t ut i on of  t he act i on t hat  [ WEPCo]  
wi l l  not  be pr ej udi ced i n mai nt ai ni ng a def ense on t he 

                                                                                                                                                             
ent i t l ed t o j udgment  as a mat t er  of  l aw.   [ The 
pl ai nt i f f ]  t hen posi t s t hat  [ t he def endant ' s]  bur den 
obl i gat ed i t  t o demonst r at e t hat  [ t he pl ai nt i f f ' s ]  
c l ai ms di d not  r el at e back t o t he or i gi nal  compl ai nt .   
Ther ef or e,  t he f ai l ur e t o di scuss Rul e 15( c) ( 1) ( A)  
shoul d be hel d agai nst  [ t he def endant ] ,  not  hi m.  

The pr emi se of  [ t he pl ai nt i f f ' s ]  ar gument  i s 
accur at e enough.   A mot i on f or  j udgment  as a mat t er  of  
l aw " must  speci f y t he j udgment  sought  and t he l aw and 
f act s t hat  ent i t l e t he movant  t o t he j udgment . "   Fed.  
R.  Ci v.  P.  50( a) ( 2) .   But  [ t he def endant ]  sat i sf i ed 
i t s bur den of  showi ng t hat  i t  was ent i t l ed t o j udgment  
as a mat t er  of  l aw by poi nt i ng out  t hat ,  on t he 
undi sput ed f act s,  t he c l ai ms agai nst  i t  wer e f i l ed 
wel l  out s i de t he appl i cabl e t hr ee- year  l i mi t at i ons 
per i od.   Al t hough i t  i s  of t en good st r at egy f or  t he 
movi ng par t y t o ant i c i pat e and r espond t o t he 
st r ongest  count er - ar gument s t hat  mi ght  be pr esent ed,  
as [ t he def endant ]  di d f or  t he f eder al  r el at i on back 
ar gument ,  t her e i s no obl i gat i on t o do so.   Once [ t he 
def endant ]  " est abl i shed t hat  t he t i me per i od bet ween 
t he pl ai nt i f f ' s  i nj ur y and t he pl ai nt i f f ' s  compl ai nt  
exceeded t he l i mi t at i ons per i od set  f or t h i n t he 
appl i cabl e st at ut e, "  i t  was [ t he pl ai nt i f f ' s ]  bur den 
t o " al l ege f act s whi ch woul d t ake hi s c l ai m out si de 
t he st at ut e. "    

Coons v.  I ndus.  Kni f e Co. ,  620 F. 3d 38,  44 ( 1st  Ci r .  2010)  
( quot i ng McGui nness v.  Cot t er ,  412 Mass.  617,  620,  591 N. E. 2d 
659,  661- 62 ( Mass.  1992) ) .   For  a s i mi l ar  expl anat i on,  see Hope 
f or  Fami l i es & Communi t y Ser vi ce,  I nc.  v.  War r en,  No.  3: 06- CV-
1113- WKW[ WO] ,  2010 U. S.  Di st .  LEXI S 66873,  at  * 279- 80 n. 105 
( M. D.  Al a.  Jun.  30,  2010) .  
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mer i t s;  and ( 3)  wi t hi n t he per i od pr ovi ded by l aw f or  
commenci ng a c l ai m,  [ WEPCo]  knew or  shoul d have known 
t hat ,  but  f or  a mi st ake concer ni ng t he i dent i t y of  t he 
pr oper  par t y,  t he act i on woul d have been br ought  
agai nst  [ WEPCo] .  

Maj or i t y op. ,  ¶72.    

¶97 On Januar y 13,  2009,  over  t wo weeks bef or e t he 

schedul ed hear i ng dat e of  Januar y 29,  2009,  Tews f i l ed a br i ef  

i n opposi t i on t o WEPCo' s mot i on f or  summar y j udgment .   Tews 

ar gued t hat  t he second amended compl ai nt  r el at ed back t o t he 

dat e of  t he or i gi nal  compl ai nt .   To show t he r el at i on back,  Tews 

at t ached t o i t s  br i ef  onl i ne pr i nt - out s f r om t he Wi sconsi n 

Depar t ment  of  Fi nanci al  I nst i t ut i ons whi ch pur por t edl y 

demonst r at ed WEPCo' s cor por at e r el at i onshi p wi t h t he def endant s 

named i n t he or i gi nal  and f i r s t  amended compl ai nt .   However ,  

Tews di d not  at t ach an af f i davi t  t o aut hent i cat e t hese document s 

as r equi r ed by Wi s.  St at .  § 802. 08( 3) ,  and Tews di d not  t i mel y 

f i l e any ot her  af f i davi t  so as t o pr oper l y r ai se genui ne i ssues 

of  mat er i al  f act  or  show t hat  t he r el at i on back doct r i ne 

answer ed t he cal l .  

¶98 Because t he hear i ng on WEPCo' s  mot i on f or  summar y 

j udgment  was schedul ed f or  Januar y 29,  2009,  Tews was obl i gat ed 

t o ser ve any opposi ng af f i davi t s by Januar y 22,  2009,  f i ve 

busi ness days bef or e t he dat e of  t he hear i ng.   See Wi s.  St at .  

§ 802. 08( 2) .   I t  i s  undi sput ed t hat  Tews di d not  ser ve hi s 

af f i davi t  aut hent i cat i ng t he above- ment i oned document s unt i l  

Januar y 23,  2009,  f our  busi ness days bef or e t he dat e of  t he 

hear i ng.   Because Tews f ai l ed t o compl y wi t h t he unambi guous 

f i ve- day r equi r ement  of  § 802. 08( 2) ,  t he c i r cui t  cour t  pr oper l y  
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di sr egar ded Tews'  unt i mel y af f i davi t .   We ought  not  second- guess 

t hat  di scr et i onar y det er mi nat i on of  t he c i r cui t  cour t .  

¶99 Accor di ngl y,  t he c i r cui t  cour t  was l ef t  t o consi der  

WEPCo' s pr i ma f aci e case f or  summar y j udgment  and i n r esponse,  

onl y Tews'  bar e ar gument  t hat  t he second amended compl ai nt  

r el at ed back t o t he dat e of  t he or i gi nal  compl ai nt .   For  Tews'  

ar gument  t o be successf ul ,  however ,  he coul d not  r est  upon mer e 

al l egat i ons t hat  t he second amended compl ai nt  r el at ed back;  

i nst ead,  he was r equi r ed t o set  f or t h speci f i c  f act s,  by 

af f i davi t ,  demonst r at i ng t hat  t he second amended compl ai nt  

r el at ed back.   See Wi s.  St at .  § 802. 08( 3) .   Because Tews f ai l ed 

t o compl y wi t h t he unambi guous di r ect i ves of  § 802. 08( 3) ,  t he 

c i r cui t  cour t  pr oper l y ent er ed summar y j udgment  agai nst  hi m. 4  

                                                 
4 I  al so concl ude t hat  t he c i r cui t  cour t  appr opr i at el y 

exer ci sed i t s  di scr et i on i n denyi ng Tews'  mot i on f or  
r econsi der at i on.   As t he basi s f or  hi s mot i on,  Tews ar gued t hat  
WEPCo' s mot i on was " a mot i on t o di smi ss i n di sgui se, "  and 
al t er nat i vel y,  t hat  Tews'  f ai l ur e t o ser ve hi s opposi ng 
af f i davi t  at  l east  f i ve busi ness days bef or e t he hear i ng was t he 
r esul t  of  excusabl e negl ect  pur suant  t o Wi s.  St at .  
§ 801. 15( 2) ( a) .   Maj or i t y op. ,  ¶37 n. 13.   Bot h ar gument s ar e 
wi t hout  mer i t .  

Fi r st ,  Tews cannot  cr edi bl y ar gue t hat  he was not  put  on 
not i ce of  t he mot i on' s c l assi f i cat i on as one f or  summar y 
j udgment .   WEPCo f i l ed a " Not i ce of  Mot i on and Mot i on f or  
Summar y Judgment "  and f r amed i t s suppor t i ng br i ef  i n t er ms of  
Wi s.  St at .  § 802. 08.   I ndeed,  Tews t i t l ed hi s opposi t i on br i ef  
" Pl ai nt i f f ' s  Br i ef  i n Opposi t i on t o Def endant  Wi sconsi n El ect r i c 
Power  Company' s Mot i on f or  Summar y Judgment . "   Thus,  i t  appear s 
t hat  any mi sunder st andi ng Tews had was not  caused by t he 
mot i on' s c l assi f i cat i on.   Rat her ,  Tews'  obj ect i on l i es wi t h hi s 
own mi sr eadi ng of  § 802. 08.  
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See i d.  ( " I f  t he adver se par t y does not  so r espond,  summar y 

j udgment ,  i f  appr opr i at e,  shal l  be ent er ed agai nst  such par t y. "   

( Emphasi s added. ) ) .  

¶100 Not wi t hst andi ng such a st r ai ght - f or war d appl i cat i on of  

t he pl ai n l anguage of  Wi s.  St at .  § 802. 08,  t he maj or i t y 

concl udes t hat  WEPCo i s not  ent i t l ed t o summar y j udgment .   

Maj or i t y op. ,  ¶7.   The maj or i t y ar r i ves at  i t s  concl usi on by 

shi f t i ng t he bur den f r om Tews t o t he c i r cui t  cour t .   I n my 

opi ni on,  t he maj or i t y er r s by i mposi ng a bur den on t he ci r cui t  

cour t  t o become an advocat e i nst ead of  pl aci ng t he bur den of  

advocat i ng t hei r  r espect i ve posi t i ons squar el y upon t he 

l i t i gant s.   Tews di d not  meet  hi s bur den of  set t i ng f or t h 

speci f i c  f act s,  by af f i davi t ,  demonst r at i ng t hat  t he second 

amended compl ai nt  r el at ed back t o t he dat e of  t he or i gi nal  

compl ai nt  pur suant  t o Wi s.  St at .  § 802. 09( 3) .    

                                                                                                                                                             
Second,  Tews'  f ai l ur e t o ser ve hi s opposi ng af f i davi t  at  

l east  f i ve busi ness days bef or e t he hear i ng was t he r esul t  of  
pl ai n negl ect ,  not  excusabl e negl ect .   Excusabl e negl ect  i s  
def i ned as " ' t hat  negl ect  whi ch mi ght  have been t he act  of  a 
r easonabl y pr udent  per son under  t he same ci r cumst ances. '   I t  i s  
' not  synonymous wi t h negl ect ,  car el essness or  i nat t ent i veness. ' "   
Hedt cke v.  Sent r y I ns.  Co. ,  109 Wi s.  2d 461,  468,  326 N. W. 2d 727 
( 1982)  ( quot i ng Gi ese v.  Gi ese,  43 Wi s.  2d 456,  461,  168 
N. W. 2d 832 ( 1969) ) .   WEPCo f i l ed i t s mot i on f or  summar y j udgment  
on December  26,  2008,  over  one mont h bef or e t he schedul ed 
hear i ng dat e of  Januar y 29,  2009.   Tews t hen f i l ed hi s r esponse 
br i ef  on Januar y 13,  2009,  over  t wo weeks bef or e t he hear i ng.   
Pur suant  t o t he pl ai n l anguage of  Wi s.  St at .  § 802. 08( 2) ,  Tews 
had up unt i l  Januar y 22,  2009,  f i ve busi ness days bef or e t he 
hear i ng,  t o ser ve hi s opposi ng af f i davi t s.   Tews of f er ed no 
cr edi bl e expl anat i on as t o why he l et  near l y a mont h pass f r om 
t he t i me of  WEPCo' s not i ce of  mot i on f or  summar y j udgment  bef or e 
he f i nal l y ser ved hi s af f i davi t  on Januar y 23,  2009.   The 
doct r i ne of  excusabl e negl ect  cannot  r escue counsel  f r om hi s own 
car el essness.  
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¶101 Case l aw demonst r at es t hat  f or  pur poses of  sat i sf y i ng 

t he r el at i on back doct r i ne,  t he pl ai nt i f f  must  set  f or t h 

speci f i c  evi dence demonst r at i ng t hat  t he subsequent l y named 

def endant  had t he r equi s i t e not i ce of  t he c l ai m,  even i f  t hat  

def endant  has some t ype of  a cor por at e r el at i onshi p wi t h t he 

pr evi ousl y named def endant .   See Her nandez Ji menez v.  Cal er o 

Tol edo,  604 F. 2d 99 ( 1st  Ci r .  1979)  ( af f i r mi ng t he di st r i ct  

cour t ' s  or der  gr ant i ng summar y j udgment  t o t he def endant s 

because t he pl ai nt i f f ' s  af f i davi t  f ai l ed t o show t hat  t he 

r equi r ement s of  Feder al  Rul e of  Ci v i l  Pr ocedur e 15( c)  had been 

met ) ;  Mosel y v.  Bd.  of  Educ.  of  Chi . ,  No.  03- C- 4915,  2009 U. S.  

Di st .  LEXI S 70030,  * 2- 5 ( N. D.  I l l .  Aug.  5,  2009)  ( gr ant i ng t he 

def endant s '  mot i on f or  summar y j udgment  because t he pl ai nt i f f  

mer el y cont ended t hat  t he def endant s had not i ce of  t he or i gi nal  

act i on but  f ai l ed t o pr oduce any evi dence of  pr i or  not i ce) ;  

Qual i t y I nns I nt ' l ,  I nc.  v.  Tampa Mot el  Assocs. ,  Lt d. ,  154 

F. R. D.  283,  289 ( M. D.  Fl a.  1994)  ( denyi ng t he def endant ' s mot i on 

f or  summar y j udgment  because t he pl ai nt i f f  demonst r at ed by 

af f i davi t  t hat  t he def endant  knew or  shoul d have known t hat  but  

f or  a mi st ake i t  woul d have been named i n t he or i gi nal  sui t ) ;  

Jones v.  Col eman Co. ,  No.  92- C- 3053,  1993 U. S.  Di st .  LEXI S 496,  

* 10- 14 ( N. D.  I l l .  Jan.  21,  1993)  ( gr ant i ng t he Col eman Company' s 

mot i on f or  summar y j udgment  i n par t  because t he pl ai nt i f f  f ai l ed 

t o demonst r at e t hat  Col eman and Col eman Power mat e wer e 

subst ant i al l y  i dent i cal  ent i t i es such t hat  t he l at t er  r ecei ved 

suf f i c i ent  not i ce of  t he c l ai m under  Rul e 15( c) ) . 5 

                                                 
5 The maj or i t y r el i es s i gni f i cant l y on t he Uni t ed St at es 

Supr eme Cour t ' s  r ecent  deci s i on i n Kr upski  v.  Cost a Cr oci er e,  



No.   2009AP828. akz 

 

12 
 

¶102 I nst ead of  hol di ng Tews t o hi s obl i gat i on,  t he 

maj or i t y t akes i t  upon i t sel f ,  and i n t ur n,  upon t he ci r cui t  

cour t ,  t o scour  t he pl eadi ngs t o det ect  any concei vabl e f act s 

t hat  per mi t  an i nf er ence t hat  t he el ement s of  Wi s.  St at .  

§ 802. 09( 3)  wer e met .   Maj or i t y op. ,  ¶¶56- 60.   I n par t i cul ar ,  

t he maj or i t y ' s ef f or t  t o scour  t he pl eadi ngs r esul t ed i n t he 

maj or i t y maki ng t he i nf er ence t hat  WEPCo r ecei ved not i ce of  

Tews'  c l ai m wi t hi n t he t hr ee- year  st at ut e of  l i mi t at i ons such 

t hat  WEPCo woul d not  be pr ej udi ced i n mai nt ai ni ng a def ense.   

See i d. ,  ¶74.   To ar r i ve at  such an i nf er ence,  t he maj or i t y 

r el i es on t he answer s of  t he ot her  ent i t i es,  WE Ener gi es and 

Wi sconsi n Ener gy.   See i d. ,  ¶¶58- 59,  75.   I n doi ng so,  t he 

maj or i t y necessar i l y  and i mpr oper l y hol ds WEPCo t o t he answer s 

of  separ at e ent i t i es.    

¶103 The maj or i t y i mpl i es t hat  t he c i r cui t  cour t  shoul d 

have l i kewi se scour ed t he pl eadi ngs,  even t hough t hi s cour t  

shoul d be appl y i ng t he same st andar ds as t hose used by t he 

c i r cui t  cour t .   See Or acul ar  Mi l waukee,  323 Wi s.  2d 682,  ¶24 

( When r evi ewi ng a c i r cui t  cour t ' s  or der  gr ant i ng or  denyi ng a 

mot i on f or  summar y j udgment ,  " [ w] e appl y t he same st andar ds as 

                                                                                                                                                             
130 S. Ct .  2485 ( 2010) ,  posi t i ng t hat  t he f act s i n Kr upski  ar e 
" i ndi st i ngui shabl e f r om t he f act s bef or e us t oday. "   Maj or i t y 
op. ,  ¶64.   To t he cont r ar y,  i n Kr upski ,  t her e was no di sput e as 
t o whet her  t he subsequent l y named def endant  had r ecei ved 
suf f i c i ent  not i ce of  t he act i on wi t hi n t he appl i cabl e t i me 
per i od such t hat  t he def endant  woul d not  be pr ej udi ced i n 
mai nt ai ni ng a def ense on t he mer i t s.   I ndeed,  t he di st r i ct  cour t  
made a speci f i c  f i ndi ng t hat  t he subsequent l y named def endant  
had not i ce of  t he compl ai nt  wi t hi n t he t i me per i od set  f or t h by 
Feder al  Rul e of  Ci v i l  Pr ocedur e 4( m) ,  and t he def endant  di d not  
chal l enge t hat  f i ndi ng.   I d.  at  2492,  2497.    
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t hose used by t he c i r cui t  cour t . " ) .   Ci r cui t  cour t s ar e cal l ed 

upon t o deci de mot i ons f or  summar y j udgment  on a dai l y basi s.   I  

r ef use t o i mpose t he r ol e of  advocat e upon t he ci r cui t  cour t  

when genui ne i ssues of  mat er i al  f act  wer e not  pr oper l y set  f or t h 

by t he par t i es.    

¶104 For  t he f or egoi ng r easons,  I  r espect f ul l y concur  i n 

par t  and di ssent  i n par t .  

¶105 I  am aut hor i zed t o st at e t hat  Just i ces N.  PATRI CK 

CROOKS and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence/ di ssent .  
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