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REVI EW of a decision of the Court of Appeals. Reversed and

cause remanded.

11 ANN WALSH BRADLEY, J. The petitioner, BNP Paribas as
Agent ("Paribas"), seeks review of an unpublished opinion of the

court of appeals affirming an order of the circuit court.?

1! BNP Paribas v. Odsen's MII, 1Inc., No. 2009AP1007,
unpublished slip. op. (Ws. C. App., June 30, 2010). The court
of appeals entered a summary disposition pursuant to Ws. Stat.
8§ 809.21 affirmng an order of the circuit court for G een Lake
County, WIlliam M MNMbnigal, J.
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Paribas and Osen's MIIl entered into a voluntary assignnment
agreenent for the benefit of creditors under Ws. Stat. ch. 128.°2
The circuit court ordered the sale of certain assets free and
clear of all liens to Asen's MIIl's Acquisition Conpany, LLC
("QVAC") .

12 As a secured creditor, Paribas argues that the circuit
court erred by ordering the sale of its collateral free and
clear of Paribas's security interest wthout 1its consent.
Addi tionally, it cont ends t hat t he sal e i nper m ssi bly
contravened the order of distribution of the proceeds of a
debtor's estate set forth in Ws. Stat. § 128.17(1).

13 We conclude that the circuit court erred by ordering
the sale of Paribas's collateral free and clear of Paribas's
security interest without its consent. However, because the
value of Paribas's security interest in the assets sold is
unclear on this record, we are unable to discern if Paribas was
harnmed as a result of this error. W further determne that the
court ~contravened the statute by approving an offer that
circunvent ed t he or der of di stribution mandat ed by
Ws. Stat. 8§ 128.17(1). Accordingly, we reverse the court of
appeals and remand to the circuit court for a determ nation of
what renmedy is avail abl e under the circunstances.

2 All references to the Wsconsin Statutes are to the 2009-
10 version unl ess otherw se indicated.
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14 In 2009, dsen's MII, Inc. was one of the |argest
grain elevators in Wsconsin. Osen's MIIl's largest creditor
was a French bank, BNP Paribas, which had extended O sen's MII
an $80 mllion line of credit. It is undisputed that Paribas

had a properly perfected security interest in certain assets of

Osen's MIIl including equipnent, real estate, inventory, and
general intangi bl es. It is |ikew se undisputed that at the tine
Asen's MII defaulted on its obligations to Paribas,
approximately $58 million was due and owing on the | oan. It is

uncl ear from the record, however, what part of the $58 nillion

represented a secured interest.

15 Asen's MI|I had a nunber of creditors in addition to
Par i bas. Bayl ake Bank had a properly perfected security
interest in certain assets. AOsen's MII also had a nunber of

unsecured creditors, including |ocal businesses and farners.

16 On February 11, 2009, Paribas and O sen's MII entered
into a witten agreenent for an assignnent for the benefit of
creditors under Ws. Stat. ch. 128. The circuit court approved
the assignnent and appointed Mchael S. Polsky as interim
receiver of Odsen's MIl's estate pursuant to Ws. Stat.
§ 128.08(1)(bh).

17 In a docunent entitled "Agreed Oder Appointing

Interim Receiver and Granting Other Relief,"” the court ordered
that the receiver "shall have full nmanagenent authority for
O sen's assets" and shall "hold said property pending this

action with the usual powers and duties of a receiver under
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Chapter 128." It provided that +the receiver is hereby
authorized to sell any and all of Qsen's property free and
clear of all liens, with all liens attaching to the proceeds of
sale, through public or private proceedings, in a commercially
reasonabl e manner, subject to the prior consent of the creditors
holding perfected liens of the assets being sold, and the
approval of the Court.™

18 Shortly thereafter, the receiver requested authority
to sell certain assets, including inventory and owned equipnent.?3
He averred that "[t]he sale of O sen's assets is subject to the
consent of BNP Paribas and BNP Paribas has authorized the
Receiver to represent to this Court that BNP Paribas consents to
the relief requested in this Sale Mdtion." He noved the court

for authority to sell the assets in accordance wth the
proposed procedures set forth in the Auction Terns and
Procedures to be established by the Receiver with the consent of
BNP Pari bas."

19 The receiver submtted a docunent setting forth the
agreed-upon ternms and procedures for the auction (hereinafter,
"Auction Terms Agreenent"). In relevant part, it provided that
all sales of secured assets "shall be free and clear of all

liens, clains and encunbrances, with any and all liens, clains

and encunbrances attaching to the proceeds of sale in the order

3 The receiver did not seek authority to sell other assets.
Accordingly, after the auction, the unsold assets would renain
in Osen's MII|'s estate under the receiver's managenent.

4
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It gave the secured creditors the option to

wi thhold consent to "the final bid for any particular Lot":

The sale of the Assets that are subject to properly

perfected
| enders .

liens in favor of Debtor's
shall be subject to the consent of such

Lenders, as to the specific collateral securing such
Lender's cl ai ns. The Lenders and the Receiver reserve

the right to

reject the final bid for any particular

Lot [] and to decline to sell any of the Assets in
such Lot at the Auction.

10 The Auction Terns Agreenent specified that "[a]ll bids

are subject to approval of the Court."” It further specified

that the receiver

had authority to accept a "Wnning Bid' and

that he would ask the court to approve the "Wnning Bid":

If the Receiver agrees, in consultation wth the
Lenders, to accept a Tentative Wnning Bid for the
purchase of any Lot (a "Wnning Bid ), he shall do so
at the conclusion of the Auction, and the Receiver

shall wuse his

best efforts to have the Court enter an

Order authorizing the Receiver to (a) consummate the

sal e of that

Lot pursuant to the ternms of the Wnning

Bid, . . . . No Wnning Bid is binding on the Receiver
or the Debtor until the Court enters an Oder

approving the

sale of the Assets included in such Lot

pursuant to such Wnning Bid.

The Recei ver
offer for the

will ask the Court to approve the best

Lots, with the right of the Receiver to

accept and close on the sale with the next highest

bi dder, as set

forth below, if the party meking the

best offer fails to tinmely close.

11 The Auction Terns Agreenment did not contenplate that

the court could accept any bids submtted outside the auction

pr ocedur es. Likewse, it did not provide that the court could

approve a bid over

its collateral.

a secured creditor's objection to the sale of
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112 The auction was held on April 7, 2009, wth ten
regi stered bidders present. Two frontrunners energed. A sen's
M Il Acquisition Corporation (OVAC), which was headed by Phillip
J. Martini, was affiliated wth Asen's MIIl's prior managenent.
PRM Wsconsin, LLC (PRM was affiliated with the secured
creditor, Paribas.

113 A total of 22 bids were submtted during five rounds
of  bi ddi ng. During the auction, the penultimate bid was
submtted by OVAC, and PRM submtted the final bid. The
recei ver concluded that the "highest and best bid" was the final
bid submtted by PRM and he designated it as the Wnning Bid.

114 The receiver described PRMs Wnning Bid as follows:
$9, 000,000 for all owned inventory; $6,500,000 for all owned
equi pnent and real estate; and PRM shall cause Paribas "to agree
to fund certain loans or authorize the wuse of its cash
collateral, up to $2,710,000, for outstanding checks due to
various farnmers and producers and other post-petition accounts
payabl e. " The receiver also reported that PRM "inforned the
Receiver that Buyer will offer enploynment to substantially all
of the current enployees of Asen's.”

115 The receiver's report advised that PRMs Wnning Bid
was "in excess of the liquidation value of O sen's assets" and
that he believed "that the proposed sale described above is in
the best interests of dsen's creditors and all parties-in-
interest.” He reported that Paribas "has consented to the

Wnning Bid described above, and has agreed to release its
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liens . . . on the assets described above upon paynent to BNP in
cash of the net sale proceeds from all such sales.” He
requested the court's approval of PRMs Wnning Bid.

116 At the hearing held the day after the auction, the
recei ver explained his reasons for concluding that the Wnning
Bid was the highest and best. He noted that the Wnning Bid was
$400, 000 higher than the bid submtted by OVAC during the
auction. Further, he explained, he could not accept OVAC s
auction bid because it was contingent upon Paribas's agreenent
to release OVAC from any Iliability in connection with its

acquisition of the assets:

Rel ease of a cause of action in favor of a third
party, Paribas, is not sonething that | had the
ability to deliver, is not sonething that was in the
lot offered for sale and, in fact, was in direct
violation of the bid procedures. The bid procedures
clearly provided that all bids nust be unconditional.

117 The attorney for dsen's MII opined that PRMs
Wnning Bid was not in the best interest of the creditors
because, he asserted, it would be difficult for Paribas to
operate the mll as a going concern. Later in the hearing, he
asked the court to elicit and accept instead a revised offer

from OVAC:

| think we've got a real good conpeting bidder that's
a real bi dder that can put the whole thing
together . . . and indeed is ready, | think, to neet
the bid here on the table today except he's got all
the pieces together and it won't require a |liquidation
of all the corn which would severely disrupt the
business of the ongoing Asen's MIIl, 1Inc. or its
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successor. * So for those reasons, Your Honor, we
believe that [PRMs Wnning Bid] should not be
approved and this Court should order the receiver to
go back and strong-arm these parties and see |if
sonmet hing can't be worked out here.

118 The receiver contended that he had no authority to
make Paribas, a secured creditor, consent to a sale of its
security interest: "In [a] Chapter 128 proceeding, if a secured
creditor is to receive less than the full anmount due and ow ng,
that secured creditor needs to consent to the sale. That has
al ways been the rule. And the bid procedures and anended bid
procedures in this case specifically require the consent of the
secured creditors. ™

119 He further explained that Paribas "has consented to
the proposed sale to PRM W sconsin. Pari bas as agent has not
consented to the bid submtted by M. Martini. | can't do
anything as a receiver to nmake them or to conpel them to consent
to that bid, just like | can't conpel themto give a release for
other clains that they have."

20 Before the court nmde any decisions, counsel for
A sen's MII announced that he intended to file a petition for
bankruptcy in federal court. The court adjourned the hearing.
After the federal court dismssed QAsen's MII's bankruptcy
petition, the hearing before the circuit court was reconvened on

April 14, 20009.

“ Martini testified that if the court accepted his bid, he
would nmerge the assets of Osen's MII and dsen Brothers and
woul d operate the business as a conbined grain facility. He
testified that there would be no liquidation of the stored corn.
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21 From the outset of the April 14 hearing, it was
apparent that the circuit court was interested in ordering the
receiver to sell the assets to OVAC The court said: "As
attractive as the PRM bid is, the concern that the Court has is
whether or not it wll, in fact, result in an ongoing business
or will, in fact, sinply result in a Iliquidation." "When |
inject the elenment of equity,” the court explained, there m ght
be an obligation to "evaluate on balance which bid may in fact
be hi gher and better, all things considered.™

22 Throughout the hearing, the parties argued about
whet her the court had authority to approve OVAC s revised offer
in the place of the Wnning Bid selected by the receiver and

consented to by the secured creditors. The attorney for O sen's

MIIl argued that the circuit court could and should approve
OMAC s revised offer: "Equity needs to be done, all the
creditors' interests, you have to balance this sonehow " He

urged the court to consider the interests of the comunity:
"This is a terrible position you're in, but there's a big

bal ance here, and there's a lot of other creditors in this case

that | think the Court is cognizant, very cognizant of that. I
probably don't even need to point this out." The court
responded: "I only have to | ook over your head."

23 Paribas's attorney objected to the proposed sale to
OVAC. "Just to nmake the record clear, | understand crystal clear
what direction the Court is |leaning and which way the Court may

order. | just want on the record that Paribas does not consent,
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for whatever that nmeans within the scope of the Court order.
Just so everybody's clear on that."

124 The attorney for Baylake Bank, a second secured
creditor, also objected. He argued: "for [the attorneys] to say
to you, it's within your power to do equity and to spread these
conpeting offers around as far as possible, it ignores a secured
creditor's rights under Chapter 409." He concluded: "in sum
the Court is bound by statutes nonethel ess and cannot sinply do
what is fair and equitable for all parties.™

25 The receiver asserted that OMAC s revised offer could
not be accepted because it would upset the priority order in the

statutes and al so because Pari bas woul d not consent:

The problem at the end of the day is that BNP Pari bas

as agent has a 58 mllion dollar claim If it
receives 5 mllion dollars as a value of this claim
it still has a 53 mllion dollar unsecured claim in

this case. And while other unsecured clains, forward
contracts and prepaid expenses, under M. Martini's

proposal, are being paid one hundred percent, BNP
Paribas as agent's wunsecured claim of over fifty
mllion dollars, is receiving nothing. And that []

offer, is not acceptable to BNP Pari bas.

26 Additionally, the receiver expressed concern that the
terms of OMAC s revised offer were nebul ous because they had
energed pieceneal during the course of the hearing before the
court. The court adjourned to allow for further negotiation.

127 When the hearing was reconvened |ater that day, OVAC
submtted a three-page handwitten bid that included the
following terns: $6.5 mllion for all real westate, rolling

stock, |eased and owned equipnent; $9 million for all inventory;

10
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and other consideration in the formof a commtnent to honor all
checks and obligations to certain producers, a commtnent to
honor all forward contracts of producers, a commtnent to honor
prepaid inventory of producers, and a commtnent to honor all
pre- and post-petition trade accounts payable. OVAC specified
that it was not obligated to pay the $9 mllion for inventory
upfront, but rather, it would pay as the inventory was sold off
or within 180 days of closing.

128 In response, the receiver alerted the <court to
additional problens raised by OVAC s revised offer. First, he
expl ai ned, "Paribas has not consented to finance the sale of its
collateral over this period of time, which is a separate
problem"” Second, he explained that the offer would disrupt the
priority schenme set forth in Ws. Stat. § 128.17 for the

di stribution of assets to various creditors:

What OMAC has proposed is that . . . certain general
unsecured clainms of the buyer's choice be paid in full
while others get nothing, and while clains of a higher
priority, taxes, wages, admnistrative expenses, may
or may not get paid in full.

My concern is if, for exanple, there are post-petition
t axes, payr ol | t axes—+ don't know if t here
are. . . . | don't know if there's wage clains. I
don't know if there's vacation clains. | don't know
what enploynment clains there nmay be. Al of which
have priority over general unsecured cl ains. And to
me the core of the problem is that picking and
choosing certain general unsecured pre-petition clains
to pay in full . . . and leaving everybody else at
zero, | think is a problem

11
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129 As the court and parties waded through the specifics
of OVAC s revised offer in detail, Paribas's attorney again

obj ect ed:

[We don't think the Court can approve this offer
because of our lack of consent, which is required
under the statute. . . . And so where | think we end
up, Your Honor, is we go through a lot of the details
and specifics, but we get to a situation where you're
gonna be faced with a much nore difficult question on
whether you can cram this offer into Chapter 128
wi thout the consent of the lenders. . . . So | wanted
to at least let you know that now and not let ny
silence sonehow constitute consent and to raise it
with you at this point.

30 The circuit court concluded that the negotiations had
produced "an enhanced second offer that has met and exceeded the
original offer that the Court was being asked to approve.”
Wthout specifically addressing any statutory text, the court
approved OVAC s revised offer because it "works for the bal anced
interest of those who are entitled to be protected.” "It
can't do what |'ve been attenpting to do or | can't do what |'ve
been asked to do," the court determ ned, "then the whol e purpose
of Chapter 128 would seem to be out the w ndow. And |'m not
about to buy that."

131 The ~court ordered the receiver to accept OVAC s
revised offer. In its witten decision, it found as a fact that
Pari bas had a security interest in certain assets of O sen's,
whi ch included equipnment, real estate, inventory, and general
i nt angi bl es. Further, it found that Paribas did not consent to
the sale of its collateral free and clear of its security

i nterest:

12
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[ Pari bas] has a properly perfected security interest
in certain assets of dsen's (including equipnent,
real estate, inventory and general intangibles), does
not consent to the OVAC O fer described above, or the
sale of the Subject Assets in accordance therewith and
has not agreed to release its liens and security
interests on the assets described above.

132 The court "overruled" the receiver's reconmmendation
and Paribas's objections to OWAC s revised offer, and it
concluded that "the sale of the Subject Assets by the Receiver
to OVAC pursuant to the OVAC Ofer wll constitute a valid,
| egal and enforceable transfer to OVMAC of all right, title and
interest of the Receiver to the Subject Assets, free and clear
of all liens, clains and encunbrances.” The court determ ned
that the paynents received by Paribas for inventory would be "in
partial satisfaction of its secured claim"”

133 The court's witten decision acknow edged that the
receivership would continue after the closing, given that
certain assets of Osen's MII had not been included in the
sal e. It explained: "The Receiver shall continue to adm nister
all assets of the receivership estate other than the Subject
Assets, including, wthout I|imtation, accounts receivable,
contract rights, cash, the tax refund owed to Qdsen's, any

avoi dance actions and all other clains or causes of action of

O sen's or the receivership estate . . . except any preference
actions against producers, which wll not be pursued by the
Recei ver."

134 From the record and the circuit court's findings of
fact, it is clear that the sale included equi pnent, real estate,
and inventory, and that Paribas held a security interest in

13
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t hese assets. It is unclear, however, whether Paribas held a
security interest in any of the other assets that were sold.

135 Paribas asked that the judgnment be stayed pending
appeal . The circuit court denied the notion. Pari bas then
filed a petition for a supervisory wit and a notion for
energency relief in the court of appeals and also in this court.
These requests were deni ed.

136 On appeal, the <court of appeals affirnmed in an

unpubl i shed sunmary disposition. BNP Paribas v. Osen's MII,

Inc., No. 2009AP1007, unpublished slip. op. (Ws. C. App., June

30, 2010). A central premse of the court of appeals' opinion
was that Ws. Stat. ch. 128 permts a circuit court to value a
secured creditor's security interest, and that the circuit court
had valued Paribas's collateral at $9 mllion. Id. at 4.
Because Paribas had been paid $9 million, the court of appeals
concluded that Paribas's argunents were noot. Id.

[

137 W are required to determ ne whether the circuit court
erred under Ws. Stat. ch. 128 and other applicable |aw when it
ordered the sale of Paribas's collateral wthout Paribas's
consent and approved the distribution of proceeds fromthe sale.
Resolution of these issues requires statutory interpretation.
W interpret statutes independently of the interpretations
rendered by the circuit court and the court of appeals. Martin

v. Am Fam Mit. Ins. Co., 2002 W 40, 111, 252 Ws. 2d 103, 643

N. W 2d 452.

14
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11
138 Although Ws. Stat. ch. 128 was created in 1937,°
there are relatively few appellate cases devoted to its
interpretation. W begin with an overview of the |aws governing
proceedi ngs under chapter 128. Next, we turn to applying those
laws to evaluate whether the circuit court erred when it ordered
the sale of Paribas's <collateral wthout its consent and
approved the distribution of the proceeds from the sale.
Finally, we discuss issues related to renedy.
A
139 Chapter 128, which governs assignnents for the benefit
of <creditors, provides a state law alternative to federa
bankr upt cy. It sets forth a statutory schenme under which a
debtor's assets nmay be liquidated and the proceeds distributed
to creditors in an orderly and controlled manner. See Charles

G Center, et al, Wsconsin Business Advisor Series: Collections

and Bankruptcy 8§ 4.2.16 (2006). Wsconsin Stat. § 128.01

provides that "the circuit courts shall have supervision of
proceedi ngs under this chapter and may make all necessary orders
and judgnents therefor and all assignnents for the benefit of
creditors shall be subject to this chapter.”

40 To initiate the assignnment, the debtor designates an
assignee who files the assignment with the clerk of court. See
W s. St at . 8§ 128. 02. Upon the court's approval of an

assignnent, the assignee is "vested with the powers of a

5 See § 2, ch. 431, Laws of 1937.

15
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receiver" and is ordered to "admnister the debtor's estate
pursuant to" chapter 128. Ws. Stat. 8 128.05(1).

41 To effectively admnister the debtor's estate, the
receiver nust determne the debtor's assets and liabilities.
Therefore, the receiver is required to file a correct inventory
of any assets and a list of creditors, setting forth the anount
due each creditor.® Ws. Stat. § 128.13. Creditors are given
notice of the proceedings, and unsecured creditors are required
to tinely file their <clains against the debtor's estate.
Ws. Stat. 8§ 128.14; Ws. Stat. § 128.15(2).

142 Wth permssion of the court, the receiver my sell
assets and distribute the proceeds of the sale. Oten, the
proceeds wll be insufficient to satisfy all debts and
obl i gati ons. Accordingly, Ws. Stat. § 128.17(1) nmandates the

order of distribution of the proceeds.’

® The receiver's inventory is not included in the record
before this court.

" Wsconsin Stat. § 128.17(1) provides that "[t]he order of
distribution out of the debtor's estate shall be as foll ows":

(a) The actual and necessary costs of preserving the
estate subsequent to the commencenent of t he
pr oceedi ngs.

(b) Costs of admnistration including a reasonable
attorney's fee for the representati on of the debtor.

(d) Wages . . . which have been earned within 3 nonths
before the date of the commencenent of t he
pr oceedi ngs .

(e) Taxes, assessnents and debts due the United
St at es, this state or any county, district or
muni ci pality.

16
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143 There are significant differences in the treatnent of
secured creditors and general unsecured creditors under chapter
128. Unsecured creditors have no property interest in the
debtor's assets, and they cannot w thhold consent to the sale of
the estate's assets. Further, unsecured creditors are entitled
to distribution of any proceeds of a sale only after priority
clains have been satisfied. See Ws. Stat. § 128.17(1);

Col | ecti ons and Bankruptcy, supra, 8§ 4.2.23.

144 We explained in Wsconsin Brick & Block Corporation v.

Vogel , 54 Ws. 2d 321, 326, 195 N W2d 664 (1972), that "[a]
secured creditor under ch. 128 cannot have his security taken
away from him wthout his consent." Wthout the secured
creditor's consent to the sale of its collateral, "the court
[ does] not have the power in the ch. 128, Stats., proceeding to
sell the property free of the [secured creditor's] nortgage[.]"
Id. at 329.

45 This explanation recognizes the assertion advanced by
Pari bas at the outset of its oral argunent. It asserted: "To
decide this case, this court need not depart from the undi sputed
facts, the statutory commands of ch. 128, and the nost basic
| egal principles of secured transactions. The forenost of those

principles is that a court cannot conprom se, cannot elim nate,

(f) Oher debts entitled to priority.

(g) Debts due to creditors generally, in proportion to
t he amount of their clains, as allowed.

(h) After paynent of the foregoing, the surplus, if
any, shall be returned to the debtor.

17
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cannot depreciate a secured interest without the consent of the
i nterest holder."

146 An exanple of this assertion lies in a security
interest in inventory governed by the Uniform Comercial Code
Ws. Stat. ch. 409. The general rule under that chapter is that

a secured creditor must consent before its collateral nay be

sold free and <clear of liens: "A security interest or
agricultural lien continues in collateral notw thstanding sale,
| ease, license, exchange, or other disposition thereof unless

the secured party authorized the disposition free of the

security I nt er est or agricul tural lien." Ws. St at .

8 409.315(1)(a) (enphasis added); see also Cristina M Choi &

Margaret E.M Uterback, Wsconsin Secured Transactions Under

Revised Article 9 of the Uniform Commercial Code 8 8-1 (rev. ed.

2010) (explaining that 8§ 419.315(1)(a) sets forth a "genera
rule" with many exceptions).?

147 Wsconsin Stat. 8§ 128.18 governs the validity of |iens
when there has been an assignment for the benefit of creditors.
Under sone circunstances, a receiver may determne that a lien
on the debtor's property is void or may be dissolved, such as

when the lien was given in an attenpt to circunvent the order of

8 Alien is a "legal right or interest that a creditor has

in another's property, lasting [usually] until a debt or duty
that it secures is satisfied." Black's Law Dictionary 933 (7th
ed. 1999).

18
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distribution set forth in chapter 128.° By contrast, those liens
"given or accepted in good faith and for a present consideration
whi ch have been properly recorded or filed shall, to the extent

of such present consideration only, not be affected by the

provisions of [chapter 128]." Ws. Stat. 8§ 128.18(4) (enphasis
added) .

148 Accordingly, when a lien given and accepted in good
faith neets the conditions set forth in 8 128.18(4), it is "not
[] affected by" the provisions of chapter 128. As one
commentator has explained, "there is no question that a
receiver's ability to sell <collateral depends on the secured

creditor's consent." Paul A. Lucey, The Liquidating "Chapter

11" in State Courts, Am Bankr. Inst. J., Feb. 2001, at 12.

149 Attorney Lucey conpared the great power t hat
bankruptcy trustees may weld over secured creditors with the
| esser authority w elded by a receiver appointed under state

| aw

A bankruptcy trustee can use collateral, even cash
collateral, over the objection of a secured creditor
if that creditor's interests are adequately protected

® For exanple, Ws. Stat. § 128.18(3)(b)3 provides that
liens created wthin four nonths before the filing of an
assignment shall be dissolved if the lien "was sought and
permtted in fraud of the provisions of this chapter.”
Wsconsin Stat. § 128.18(5) provides that "[a]ll conveyances,
transfers, assignnents or encunbrances of a debtor's property”
given by the debtor within four nonths prior to the filing of a
petition "with the intent and purpose on the debtor's part to
hi nder, delay, or defraud any of the debtor's creditors shall be
void as against the debtor's creditors except as to purchasers
in good faith and for a present fair consideration.”
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under [provisions of the bankruptcy code]. There is
no conparabl e power under state receivership |aw. | f
the secured creditor in a receivership wants to take
its ball and go hone, the gane is over

Simlarly, while there may be a division of authority
as to whether a bankruptcy court can authorize the
sal e of assets under [federal bankruptcy |law over the
objection of a secured creditor, there is no question
that a receiver's ability to sell collateral depends
on the secured creditor's consent.

I d. (enphasis added).

150 Wsconsin statutes, case |law, and comentary are in
accord. A secured creditor may withhold its consent to the sale
of its collateral in a chapter 128 proceedi ng. If it does, the
court cannot order the sale of the collateral free and clear of
the secured creditor's lien.

51 In other situations, however, a secured creditor "may
readily agree to administration and |iquidation of collateral in

a chapter 128 proceeding because this is often an econom cal

means of realizing on collateral.” Collections and Bankruptcy,
supra, § 4.2.20. If the secured creditor does consent to the
sale free and clear of its security interest, it is entitled to

the proceeds of the sale of its collateral in order of priority.
152 When the value of the secured creditor's collateral is
uncertain or in dispute, Ws. Stat. 8§ 128.25 sets forth a
procedure by which its value may be determined.!® The secured
creditor may determine the value through collection (if the

security is an obligation to pay noney) or by creditor's sale

10 Wsconsin Stat. § 128.25 is the Uniform Act Governing
Secured Creditor's Dividends in Liquidation Proceedings.
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(if the asset is sonmething other than the paynent of noney).
Ws. Stat. § 128.25(5). Alternatively, it my be determ ned by
conpromse if a petition is filed and the secured creditor and
the liquidator agree upon val ue, by litigation, or by
liquidator's sale. Ws. Stat. § 128.25(6).1%}
B

153 Having set forth the chapter 128 procedures, we turn
to applying them to the facts of this case. It is undisputed
that Paribas had a properly perfected security interest in
certain assets of dsen's MII, including equipnment, real

estate, inventory, and general intangibles.'® Therefore, under

1 Additionally, regardless of whether a secured creditor
consents to liquidation of its collateral, the secured creditor
may nake a claim against the debtor's estate for any deficiency.
Wsconsin Stat. 8§ 128.15(2) provides: "Clains of secured
creditors may be allowed to enable such creditors to participate
in the proceedings but shall be allowed for such sums only as
shall be proved to be due, over and above the value of the
securities, and dividends shall be paid only upon the excess of
the claim over the value of the security at the tinme of the
commencenent of the proceedings.”

Wsconsin Stat. 8§ 128.25(4) provides that the value of the
debtor's security is credited against the secured creditor's
total claim "Dividends paid to secured creditors shall be
conputed only wupon the balance due after the value of al
security not exenpt from the clainms of unsecured creditors and
not released or surrendered to the liquidator, is determ ned and
credited upon the claimsecured by it."

12 Gircuit Court's finding of fact #14. In its brief to
this court, OVAC acknow edged that "there is no dispute that
[ Pari bas's] liens fall squarely within the criteria established

by 8 128.18(4); its liens were given to secure indebtedness and
then evidenced and perfected by appropriate UCC financing
statenents."
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Ws. Stat. 8§ 128.18(4), Paribas's lien on these assets was "not
[] affected by" the provisions of chapter 128. According to

Wsconsin Brick & Block, "the court did not have the power in

the ch. 128 [] proceeding” to sell the collateral free of
Pari bas's security interest wthout Paribas's consent. 54
Ws. 2d at 329.

154 Although OMAC initially acknowl edges the need for
consent by a secured creditor, it <contends that Paribas's
participation in the chapter 128 proceedi ngs constituted consent
under these facts. It argues that by virtue of Paribas's
initiation and participation in the receivership proceeding,
Paribas had already provided consent to the sale of its
collateral free and clear of all |Iiens. It contends that no
further consent was required from Paribas. For this
proposition, OVAC quotes a portion of this court's decision in

W sconsin Brick & Bl ock

155 In that case, the debtor nade a voluntary assignnent
for the benefit of creditors under chapter 128. 54 Ws. 2d at
323. The secured creditor, which held a nortgage on the
debtor's property, had not appeared in the chapter 128
proceedings and did not file any claim based on its nortgage.
Id. On review, this court determ ned that because the secured
creditor had not participated in the proceedings, the circuit
court had no authority to sell the property free of the

mor t gage.
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156 In making this determnation, we stated: "As a genera
rule the court has the power under ch. 128, Stats., to sell the
assignor's property free of valid liens and encunbrances if the
I i enhol der participates in the proceeding." Id. at 326. I n

Wsconsin Brick & Block, this court focused on the role of

participation because the secured creditor had not participated
in the proceedings. Wthout participation, the secured creditor
coul d not have consented to the sale.

157 The Wsconsin Brick & Block court held that a secured

creditor's participation in the receivership proceeding was
necessary to establish consent. It should not be read to
suggest t hat t he secured creditor's partici pation was
sufficient, by itself, to establish consent. Li kewi se, it
should not be read to suggest that the creditor's participation
in the proceedings trunps the secured <creditor's express
objection to the sale of its collateral. OVAC reads the quoted

| anguage from Wsconsin Brick & Bl ock out of context.

158 Here, Paribas consented to a sale of the secured
assets under the procedures outlined in the Auction Terns
Agr eenent . However, the court accepted an offer that was not
submtted during the auction, was not submtted in accordance
with the Auction Ternms Agreenent, and was not selected by the
receiver.

159 During the hearing, Paribas's attorney raised multiple
objections to the proposed sale to QVAC Early in the hearing,

he told the court that Paribas did not consent to the sale of
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its collateral: "I just want on the record that Pari bas does not
consent, for whatever that neans within the scope of the Court
or der. Just so everybody's clear on that." Later in the
hearing, Paribas's attorney again objected to the sale of the
collateral: "[We don't think the Court can approve this offer
because of our lack of consent, which is required under the
statute. . . . So | wanted to at least let you know that now
and not let ny silence sonehow constitute consent and to raise
it with you at this point."

160 G ven Paribas's repeated assertions that it did not
consent to the sale of its collateral, the circuit court nade a
finding of fact. It found that Paribas "[did] not consent to
the OVAC O fer described above, or the sale of the Subject
Assets in accordance therewith and has not agreed to release its
liens and security interests on the assets described above."
Under these circunstances, the circuit court erred by ordering a
sale of Paribas's <collateral free and clear of Paribas's
security interest without its consent.

161 OVAC advances an alternative argunment for why we
should affirm despite Paribas's |lack of consent. It asserts
that the circuit court valued Paribas's security interest during
the proceedings at $9 nillion, and Paribas received $9 nmillion
as a result of the sale. Therefore, OVAC contends, Paribas was
not injured as a result of the sale.

162 To understand OMAC s argunent, we nust |ook to the

transcript of the circuit court proceedings. In its revised
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offer, OMAC set the purchase price for Asen's MIIl's inventory
at $9 nmllion. This was the sane purchase price offered by PRM
inits Wnning Bid. OVAC points to a portion of the transcript
where the receiver discussed the effect that OVAC s proposed

purchase price would have on the | argest creditor, Paribas:

Paribas' claimis approximately sixty mllion dollars.
As a result of this proposed sale [to OVAC], that

amount will be reduced by approximately nine million
dol | ars. That | eaves them wth an unsecured
deficiency claim of over 51 mllion dollars plus

costs, plus interest. They are the unsecured creditor
pool here, Your Honor.

163 OVAC contends that the receiver's coments in this
portion of the transcript constitute the receiver's valuation of
Pari bas's collateral. It argues that Paribas's failure to
object to this valuation is fatal, and that Paribas was entitled
to no nore than it received, $9 million

64 There are at |east three problens with this argunent.
First, it is doubtful that the receiver's conments analyzing the
effect of OVAC s proposed purchase price on Paribas's clains
constitute a "valuation” of the inventory, as that termis used
in Ws. Stat. ch. 128. That statute sets forth several distinct
procedures by which a secured creditor's security interest nay

be valued.® OVAC makes no attenpt to interpret the statutory

13 The rel evant sections of Ws. Stat. § 128.25 provi de:
(5) Determ nation of value by secured creditor.

(a) By collection. Wen the asset constituting the
security is an obligation for the paynent of noney,

the secured creditor my determne the security's
val ue by coll ection
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requirenents or to identify any statutory subsection into which
the receiver's purported valuation fits.

165 Indeed, it does not appear to fit squarely within any
of the subsections. There was no collection or creditor's sale,
as described in sub. (5). Further, there was no petition for a
determ nation of value, as described in sub. (6).

166 Second, the $9 million reflects the purchase price for
Osen's MII's inventory only. Yet, Paribas's security interest
ext ended beyond inventory, enconpassing equipnent, real estate,

general intangibles, and other assets.' The circuit court's

(b) By creditor's sale. When the asset constituting
the security is sonething other than an obligation for
the paynent of noney, the secured creditor nay
determne its value by creditor’'s sale.

(6) Alternative Determ nations of Value. Wher e
val uation under sub. (5) is inpractical or would cause
undue delay, the court, wupon petition by either the
secured creditor or the liquidator, nmay order the
value of the security determned by any of the
fol | ow ng net hods:

(a) By conpromse, if the secured creditor and the
I i qui dat or agree upon a val ue.

(b) By [litigation, through proceedings in the
I i qui dation proceeding.

(c) By liquidator's sale of the assets which, when
conpl eted and approved by the court, shall pass to the
purchaser good title, free and clear of all liens of
the secured creditor, such liens to be transferred to
t he proceeds of the sale.

4 puring oral argument, Paribas's attorney pointed to the
security agreenment in which Osen's MIIl granted Paribas a
security interest in many assets, including accounts, chattel
paper, comercial tort clainms, docunments, general intangibles,
i nvestment property, inventory, and supporting obligations.
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order for sale and distribution reflected that the $9 mllion
paynment for inventory resulted in only "partial satisfaction"” of
Pari bas's secured claim

67 During oral argunment, it becane apparent that the ful
value of Paribas's security interest was unknown. Pari bas's
attorney asserted that the value of Paribas's security interest
nmust have exceeded $9 mllion because OVAC was willing to pay
over $20 mllion for the business as a going concern. He
contended: "[The secured assets] were undoubtedly worth nore
than the $9 million that [Paribas] received, and their value was
far less than the total anount of the debt." *°

168 Because the value of Paribas's security interest is
unclear on this record, we are unable to fully address OVAC s
alternative argunent. W are unable to determne whether its
security interest in the assets that were sold was fully
satisfied as a result of the sale, as OVAC contends.

169 The third problem with OVMAC s alternative argunent is
even nore significant. Even if the proceedings in the circuit
court could be considered to have produced a "valuation" of
Pari bas's collateral under Ws. Stat. 8§ 128.25(5) and (6), the

circuit court's order violated the statutes in other ways. That

15 Paribas asserts that "there can be no question that the
nature and extent of [its] security interest was contractual
and, thus, governed by the Loan Docunents and Wsconsin's UCC
Article 9. In other words, [its] security interests could not
be properly determned . . . wthout regard to the Loan
Docunments, but rather by resorting exclusively to Chapter 128's
provisions pertaining to valuation of a secured creditor's
deficiency claim"
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is, even if Paribas's secured interest had been satisfied,
Pari bas appears to have received nothing on the unsecured
portion of the debt.

170 As discussed above, Ws. Stat. § 128.17(1) nandates
the order of distribution of the proceeds of a l|iquidation sale
when those proceeds are insufficient to satisfy the estate's
debts and obligations. Section 128.17(1) enunerates certain
unsecured priority <clainms that nmust be satisfied first,
including the costs of admnistering the estate, wages, and
t axes. Once those clains are satisfied, any remaining proceeds
are distributed pro rata. The remaining proceeds are
distributed to general unsecured creditors "in proportion to the
ampunt of their clains.” Ws. Stat. 8§ 128.17(1); see also

Linton v. Schmdt, 88 Ws. 2d 183, 198, 277 N.W2d 136 (1979)

("The object and purpose of assignnent law is to afford an equa
distribution of +the assignor's estate to all [ unsecur ed]
creditors in proportion to their clains.").

171 Even if the secured portion of Paribas's claim had
been properly valued at $9 mllion, then Paribas would have had
an unsecured deficiency claim of approximately $49 mllion.
Under the order of distribution set forth in Ws. Stat.
§ 128.17(1), Paribas would have been entitled to a pro rata
portion of any noney that remained in the estate after priority
paynents were nade.

72 In this case, however, the revised offer accepted by

the circuit court had the effect of circunmventing the order of
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di stribution mandated by Ws. Stat. 8 128.17(1). In addition to
enunerating a purchase price for inventory and a purchase price
for real estate, rolling stock, and equipnent, OVAC s revised
offer included a commtnment to honor various debts Osen's MII
owed to general unsecured creditors. Specifically, OVAC agreed
to pay checks and obligations to certain producers, forward
contracts of producers, prepaid inventory of producers, and
trade accounts payabl e.

173 According to the estimates of the parties, these
conbined obligations totaled sonewhere around $10 mllion. The
circuit court's order of sale allowed this $10 mllion to go
directly to specified unsecured creditors. The circuit court
contravened the statute by approving an offer that circunvented
the order of distribution mandated by Ws. Stat. § 128.17(1).1%°

C

74 Having determned that the circuit court erred by
ordering the sale of Paribas's collateral without its consent
and approving the distribution of the proceeds fromthe sale, we
turn to the issue of renedy. In its initial brief, Paribas
asked us to, in effect, unwnd the sale. It requested us to

order the circuit court to reinstate Paribas's liens on the

18 Pari bus nakes several additional assertions of error. It
cont ends t hat its due process rights were  viol ated.
Additionally, it asserts that by permtting OVAC to pay the
purchase price for inventory over a six-nmonth period, the
circuit court effectively ordered Paribas to extend OVAC an
interest-free | oan. Because we resolve this appeal on other
grounds, we do not address these argunents.
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collateral that was sold pursuant to the circuit court's order
and to order a new auction. In addition, it asked us to order a
trial to determ ne any noney damages that Paribas has incurred.

175 The sale of Paribas's collateral occurred nore than
two years ago. At this late date, restoring the parties to the
actual position they were in prior to the sale may be neither
practical nor possible.

176 1t appears that Paribas recognizes the difficulty of

fashioning a remedy at this point. At oral argunent, its
att orney expl ai ned: "Clearly t he bank knows t hat its
alternatives, practical alternatives, are |imted. It does not
expect to recover 58 mllion less nine, or 51 mllion dollars

But the fact that a renedy may require sone creative thinking,
mght require a little bit of unorthodox approach, it should not
deter this court fromcorrecting an error of |aw "

77 Paribas has revised its requested renedy. Rather than
requesting an order to unwind the sale, it now asks this court
to remand to the circuit court and order that court to fashion a

remedy:

The renedy is a remand, and it would be for the trial

court to decide . . . . Granted, this is not a case
where this court can say reversed, reversed and
remanded with instructions. It is going to take a
l[ittle bit of work. But we can't start at the end and
work to the beginning. W can't just say gee, a
remedy mght be a little tough here. Let's try a

remedy that corrects the error of law and does a
better job of restoring the parties to the position
t hey should have been in. In other words, let's not
let the perfect be the eneny of the good. And the
i nportance of establishing sone clear law in this area
just should not be underestinmated.

30



No. 2009AP1007

178 We agree that under the situation presented here, this
court is poorly equipped to fashion an appropriate remedy.!” As
di scussed above, we are wunable to determine the value of
Pari bas's security interest at the tine of the sale. I f that
determ nation can be made at this late date, the circuit court
is in the best position to collect the necessary evidence and
make the necessary findings of fact.

179 Further, this court does not have the benefit of a
devel oped factual record of what has transpired since the sale.
According to the circuit court's order, the receiver was to

continue to manage certain assets of the debtor's estate after

the sale. At oral argument, the parties explained that the
receivership continues to this day. The record before this

Y As  previously nentioned, in its brief, Par i bas
specifically requested three renedies: (1) that its liens "on

all collateral sold and/or transferred" be reinstated; (2) that
we "order a new auction of dsen's MIl's (now OVAC) assets to
be conducted as a going-concern business" and "OVAC could then
assert a claim against the receivership estate"; and (3) noney
damages.

Paribas no |onger appears to request those renedies.
Rather, it now argues that this court is poorly equipped to
determ ne  what renmedi es may be appropriate under t he
ci rcunst ances:

This business is very inportant to this part of the
state, it is a very large operation, and from the
di stance of 150 mles or so, | do not think that this
court is the right entity to be fashioning specific
renedies. But the fact is we do not know the val ue of
what is left, we do not yet know the value of
[ Pari bas's security interest], but we do know there
was val ue there
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court does not reflect what assets remain in the estate or their
val ue.

180 Finally, we note that throughout the proceedings in
the circuit court, there were references to a New York |awsuit
filed by Paribas against the Osen brothers, who had guaranteed
the loan. It is unclear what effect, if any, that |lawsuit would
have on the appropriate renedy.

181 We agree with Paribas that the task of fashioning a
remedy is best left for the circuit court. Accordingly, we
remand to the circuit court for a determnation of what renedy
is available under the circunstances. On remand, the circuit
court should take all necessary and appropriate actions to
determ ne the existence of a renedy that is fair to all parties
under the circunstances.

182 OVAC argues that "because of the inherent conplexity
of insolvency proceedings, the statute, if little else
enphasi zes the need for the GCrcuit Court to have broad powers
to handle the intricate issues that arise so that it nay orderly

adm ni ster the assets sequestered before it. W agree that a
circuit court has authority wunder the statutes to wthhold
approval of a bid that had been selected by the receiver. See
Ws. Stat. 8§ 128.01. W also agree that a circuit court should
take into account equitable considerations when making an order
in a chapter 128 proceeding. See id. Neverthel ess, in

exercising these powers, the circuit court is not free to
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violate the applicable statutes. A party's express statutory
ri ghts cannot be ignored or disregarded.

183 In sum we conclude that the circuit court erred by
ordering the sale of Paribas's collateral free and clear of
Pari bas's security interest wthout its consent. However,
because the value of Paribas's security interest in the assets
sold is unclear on this record, we are unable to discern if
Paribas was harnmed as a result of this error. We further
determ ne that the court contravened the statute by approving an
offer that circunvented the order of distribution mandated by
Ws. Stat. 8§ 128.17(1). Accordingly, we reverse the court of
appeals and remand to the circuit court for a determ nation of
what renedy is avail able under the circunstances.

By the Court.—Fhe decision of the court of appeals is
reversed and the cause is renmanded.

184 DAVID T. PROSSER, J., did not participate.
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185 PATI ENCE DRAKE ROGGENSACK, J. (concurring). Al t hough
| agree with the lead opinion that a reverse and remand is the
proper disposition, | do not join the opinion. Il wite in
concurrence to clarify that it is BNP Paribas's (Paribas)
secured interest in the assets that the circuit court sold to
A sen's MII Acquisition Conpany (OMAC) over Paribas's objection
and the circuit court's approval of a sale that failed to pay
Pari bas anything on its unsecured claim while other unsecured
creditors were paid that drive the result that we nmust reach in
our review of the ch. 128 (2007-08)! proceedi ng now before us.

186 Paribas repeatedly refused to consent to the sale to
OVAC of assets in which Paribas held perfected security
interests, alleging that it was not fully conpensated for the
value of its security in those assets. In addition, Paribas
received nothing on its unsecured clains, while other unsecured
clai mants were paid. Accordingly, | conclude that the circuit
court violated the provisions of <ch. 128 and exceeded its
authority in regard to the sale to OVAC in two nmjor respects:
(1) it approved the sale of assets in which Paribas held a
security interest free and clear of all liens, wthout either
Pari bas's consent or the conpletion of a statutory determ nation
of the value of Paribas's security in the assets sold and

paynent for the value of its security; and (2) it approved the

L' Al further references to the Wsconsin Statutes are to
t he 2007-08 version unl ess otherw se indicated.

1



No. 2009AP1007. pdr

sale to OMAC that paid Paribas nothing on its unsecured clains
whi | e ot her unsecured clai mants were paid.
187 Wth these conclusions established, I would remand to

the circuit court to determne an appropriate renedy consistent

with ch. 128. Accordingly, | respectfully concur.
. BACKGROUND
188 Paribas is a secured lender of AOsen's MII, a major

grain elevator operation, wth sites throughout W sconsin.
Pari bas |oaned Osen's MII| approximately $58 mllion for which
Paribas took a second nortgage on certain real estate and

secured interests in the followi ng collateral:

all Accounts; all Bank Accounts; all Chattel Paper;
all Commercial Tort clains; all Deposit Accounts; all
Docunents; all General Intangibles; all Instrunents,
including all Commodity  Accounts and Conmodity
Contracts; all Inventory; all Investnment Property; all

Paynment Intangibles; all Supporting Ooligations; all
books and records pertaining to the Collateral
i ncludi ng, any conputer software, hardware and access
codes[]; and to the extent not otherw se included, al
Proceeds and products of any and all of the foregoing.

Security Agreenent, at 2. Paribas tinely perfected its security
interest inits collateral.?

189 dsen's MII| defaulted on its obligations to Pari bas,
and Paribas then filed the ch. 128 proceeding that is now before
us. Osen's MIlI agreed to Paribas's request for the

appointnment of a receiver to take control of and to preserve

2 There was no question raised in this proceeding that
Paribus did not tinmely perfect its security interests in its
col | at er al
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Osen's MIIl's ch. 128 estate. M chael S. Pol sky was appoi nted
receiver.
190 The parties agreed upon the order that appointed

Pol sky, which order provided that the receiver was enpower ed:

to sell any and all of O sen's property free and clear
of all liens, with all liens attaching to the proceeds
of sale, through public or private proceedings, in a
commercially reasonable nmanner, subject to the prior
consent of the creditors holding perfected liens on
t he assets being sold, and the approval of the Court.

(enmphasi s added).
191 As part of Polsky's duties to Asen's MII's ch. 128

estate, he sent out notice of an April 7, 2009 auction of
certain of Osen's MII's assets.® The notice was in accord wth
the agreed wupon order quoted in 96, above. The Auction
Procedures noticed certain restrictions on the sale, including
that Osen's MI|l's assets were subject to perfected security
interests, including those of Paribas, and that the assets'
sales were subject to the consent of the secured parties, for
the assets in which a party held security.

192 The description of Auction Lots was very broad,
i ncl udi ng:

All owned real estate; Al owned equi pnent; Al owned
inventory (including prepaid inventory); Al owned

grain inventory; Al | owned non-grain inventory

(1 ncluding prepaid i nventory); Bel nont owned

equi pnent; Boscobel owned equipnent; M Iwaukee owned

equi pnent ; Ri pon/ Met omren owned equi pnent; Vi roqua

owned equi pnent; Algoma owned real estate and

3 Polsky did not seek to auction all of Osen's MIIl's
assets. Apparently, sone intangibles such as accounts
receivable, I|ife insurance policies, licensed software, etc.

remai ned in the possession of Pol sky and not subject to sale.

3
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equi pnent (GOshkosh operation); Auroraville owned real
estate and equipnent; Berlin owned real estate and
equi pnent; Newton/Westfield owned real estate and
equi pnment ; Onro owned real estate (4 | ots);
St ockt on/ St evens Poi nt owned r eal estate and
equi pnent; Warren owned [] and equipnent; Al other
owned equipnent (not included in lots 7-19); Real
estate |leases wth dsen Bros. Enterprises; Al
rolling stock and equipnent owned by O sen Leasing,
LLC, Intangible assets; Any conbination of Jlots 2
t hrough 22.

Pari bas held perfected security interests in many of these
assets and second nortgages on certain real estate. Bayl ake
Bank and Capital Crossing held the first nortgages and primary
security on the real estate and certain equi pnent.

193 The highest bid, $18,210,000, was subnmitted by PRM
Wsconsin, LLC (PRM, an entity affiliated with Paribas. The
second highest bid was submtted by OVAC, an entity affiliated
with the then current owners of Osen's MII. In the PRM bid,
$9, 000, 000 was allocated to inventory, $6,500,000 was all ocated
to all owned equipnent and real estate and $2,710,000 was to

cover outstanding checks due to various farnmers and producers.

Pari bas was to receive the $9, 000,000 for inventory, "in partia
satisfaction of its secured claim"” Bayl ake Bank and Capit al
Crossing received "full satisfaction of [their] secured
clainfs]."

194 At the hearing to confirm the sale, Polsky infornmed
the court that the conditions of the Auction Procedures had been
followed; that the purchase price was in excess of the
liquidation value of the assets; that the secured creditors had

consented; and that PRM was ready to proceed in closing on the
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sal e. Pol sky asserted that the sale to PRM was in the best
interests of creditors and all other interested parties.
195 dAsen's MII| objected to the sale, and requested that

OVAC be permtted to nmake an alternative offer outside of the

Auction Procedures. Utimately, the circuit court did as
Osen's MII requested; it permtted a new offer and accepted
that offer.

196 Under OWVAC s offer, although Paribas was paid $9

mllion for its interest in inventory, the paynent was not due
until six nonths after the sale. Pari bas was paid nothing on
its unsecured claim that could approach $50 mllion, while the

unsecured clains of grain producers for future purchases
received $5 mllion.

197 Paribas refused to consent to the sale, and Polsky
objected as well. Pol sky infornmed the court that OVMAC s
proposal violated ch. 128 because it would give the buyer's
choice of unsecured clains paynent in full, while other
unsecured clainmants woul d get nothing. Pol sky al so pointed out
that clains of a higher priority, such as taxes, wages and
adm ni strative expenses would not be fully funded under OVAC s
proposal. He also brought to the court's attention that Paribas
had not consented to the sale of assets in which it held a
perfected security interest and it had not consented to
financing OMAC s purchase of the inventory during the six-nonth
period after closing on the sale.

198 The circuit court heard the objections of Paribas and

Pol sky and noted that Paribas had properly perfected security
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interests in certain assets and that it did not consent to the
sale to OMAC and did not consent to the release of its |liens and
security interests on the itens sold. However, notw t hstandi ng
the objections made and noted by the circuit court, the circuit
court transferred all of the sale assets to OMAC, free and clear
of all Iliens.
199 Pari bas appealed, and the court of appeals affirned.
We granted review and now reverse and remand.
Il. DI SCUSSI ON
A. Standard of Revi ew
100 This case requires us to interpret and apply ch. 128
in regard to the sale of Osen's MII's assets to OVAC, under
undi sputed facts. The interpretation and application of
statutes in light of undisputed facts present questions of |aw
that we decide independently, but benefitting from the

di scussions in previous court decisions. Admanco, Inc. v. 700

Stanton Drive, LLC, 2010 W 76, 915, 326 Ws. 2d 586, 786 N W 2d

759.
B. Chapter 128 Principles
101 Under ch. 128, an insolvent debtor nakes a voluntary
assignment for the benefit of the debtor's creditors. W s.

Stat. § 128.01. A court then may sequestrate the property of
the debtor and appoint a receiver to adm nister that property.
Ws. Stat. § 128.08; Admanco, 326 Ws. 2d 586, 132.

1102 During the course of adm ni strati on, ch. 128
proceedi ngs address objections made to <clains against the

debtor's estate, Ws. Stat. § 128.15, and provide for the
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orderly distribution of an insolvent debtor's property. W s.
Stat. § 128.17.

103 A creditor with a perfected security interest in the
debtor's property is not required to participate in a ch. 128

proceeding. Ws. Brick & Block Corp. v. Vogel, 54 Ws. 2d 321

325-26, 195 N.W2d 664 (1972).* The value of a secured party's
perfected security in each asset of the debtor's ch. 128 estate
is protected, and it is only the excess that is above that val ue
that is subject to admnistration, absent a secured party's

consent . See Kneeland v. Am Loan & Trust Co., 136 U. S. 89, 97

(1890) (explaining vested contract rights in a receivership);
see also Ws. Stat. § 128.18(4).

7104 As we have explained, "[a] secured creditor under ch.
128 cannot have his security taken away from him wthout his
consent,"” and a secured creditor is not required to participate

in a ch. 128 proceedi ng. Ws. Brick, 54 Ws. 2d at 325-26.

However, if a secured creditor chooses to participate in a ch.
128 proceeding, his claim against the debtor's estate is limted
to the unsecured portion of what the debtor owes because the
portion of the debt that is secured cannot be defeated by the

ch. 128 adm ni strati on. Id. at 326; see also Kneeland, 136 U.S.

at 97.° In addition, a secured party who chooses to participate

* The secured creditor did not participate in the
receivership proceeding in Wsconsin Brick & Block Corp. .
Vogel , 54 Ws. 2d 321, 195 N.W2d 664 (1972).

°> Stated otherwise, a creditor who has full or excessive
security for an outstanding debt will not choose to participate
in a ch. 128 proceeding because he wll be naking no claim
agai nst the general fund of the receivership, which general fund
pays unsecured cl ai s.
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in a ch. 128 proceeding nust give notice of his security
interest and object to any sale that attenpts to dimnish the
value of his security because the court's decision in regard to
distribution of the debtor's estate cannot be challenged in a
col | at er al pr oceedi ng asserting t he secured i nterest.

Littlejohn v. Turner, 73 Ws. 113, 123, 40 NNW 621 (1888).°

105 Although a ch. 128 insolvency proceeding is sonetines

referred to as a "state bankruptcy,"’

a ch. 128 insolvency
proceeding differs from a federal bankruptcy proceeding in
significant respects. For exanple, a debtor's obligations are

not discharged in a ch. 128 proceedings.® Voluntary Assignnent

of  Tar nowski, 191 Ws. 279, 286, 210 NW 836 (1926).

Therefore, when there are insufficient assets to pay all
creditors, the debtor's obligation to the creditors renains

after the conclusion of a ch. 128 proceedi ng.

® The present ch. 128 is sonewhat different from the
statutes in place when Littlejohn v. Turner, 73 Ws. 113, 40
N.W 621 (1888), was deci ded. However, the concept that a
secured creditor who chooses to participate in a ch. 128
proceeding is to give notice of its perfected security interest
in property of the estate remains valid. See Prenke v. Pan Am
Motel, Inc., 35 Ws. 2d 258, 267, 151 N.W2d 122 (1967); Ws.
Stat. § 128. 25.

" See Jeffrey L. Murrell, Chapter 128: W sconsin's
Bankruptcy Alternative, Wsconsin Lawer, My 2008, at 8.

8 The validity of ch. 128 proceedings ordering a receiver to
take control of and adm nister property of a debtor has been
chal l enged by a claim that the federal governnent has preenpted
the field with the federal Bankruptcy Act. Celatt v. DeDakis,
77 Ws. 2d 578, 580, 254 N.W2d 171 (1977). That chal | enge was
set aside in part by suspending a past provision of ch. 128 that
di scharged the debt of the debtor in a ch. 128 proceedi ng. | d.
at 585 (citing Voluntary Assignnent of Tarnowski, 191 Ws. 279,
210 NN W 836 (1926)).
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7106 However, even though a secured creditor wth a
perfected lien cannot have his security taken from him wthout
his consent, Ws. Stat. § 128.18(4), when a secured creditor
chooses to participate in a ch. 128 proceeding, ch. 128 provides
a procedure somewhat simlar to cram down® under the federal
Bankruptcy Act.® In this regard, a ch. 128 proceeding may be

held to determne the value of a participating secured party's

® Cram down refers to the power of a federal bankruptcy
court under 11 U S. C. § 1129(b)(1) to conprom se the security of
a secured creditor when the court determ nes that the hol ders of
secured interests receive the "indubitable equivalent of such
clainms.” 11 U S.C. 8 1129(b)(2)(A(iii); D sh Network Corp. V.
DBSD NN Am, Inc. (Inre DBSD), 634 F.3d 79, 87 (2d Cr. 2011).

9 Wsconsin Stat. § 128.25 is a uniform law. ~ The Uniform
Act CGoverning Secured Creditors' Dividends in Liquidation
Pr oceedi ngs. Ws. Stat. § 128.25(10). The history of this
uniform act relates the act's intended parallels wth the
f ederal Bankruptcy Act,

The purpose of taking security is primrily for

protection in the event of I nsol vency. The
determi nation of the adequacy of security is,
therefore, wvitally affected by these rules. It

i kewi se affects the evaluation of all other clains,
present or prospective, that nay depend for paynent
upon the general assets of the debtor. Uniformty is
accordingly desirable for the benefit of interstate
busi ness generally.

Legislation on this subject in all Engl i sh
speaki ng countries has general ly fol | oned t he
princi pl e of the bankruptcy rule.

This principle has therefore been adopted in this
act as being the only one likely to be generally
accepted by the Legislatures of the several states.

Unif. Act Governing Secured Creditors' Dividends in Liquidation
Proceedi ngs, Conmm ssioners' Prefatory Note, 9C UL. A 77, 78
(1941).
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security in each asset in which such an interest is held and for
whi ch the secured creditor seeks paynment out of the general fund
for that part of his claim that is unsecured. Ws. Stat.
§ 128.25(5) and (6).

1107 When an asset in which a perfected security interest
is held is for the paynent of noney, a secured party who chooses
to participate in the ch. 128 proceeding can deternm ne the val ue
of his security by executing against the obligation to pay.
Ws. Stat. 8§ 128.25(5). Al or sonme portion of his debt may be
satisfied by execution.

1108 O in the alternative, a secured party or a receiver
may petition the court to determine the value of a secured
party's interest in each asset in which a secured party who
chooses to participate in the ch. 128 proceeding has a perfected
security interest. Ws. Stat. 8§ 128.25(6). Val uation of
secured interests nay be obtained by conprom se, 8§ 128.25(6)(a);
by [litigation, § 128.25(6)(b); or by a receiver's sale,
§ 128.25(6)(c). Al of the actions taken under § 128.25(5) and
(6) are subject to court approval. Therefore, although a
secured creditor who chooses to participate in a ch. 128
proceedi ng cannot be forced to accept a sale of estate property
in which he has a perfected lien if the sale price will not
fully satisfy the value of his security interest in the property

sold, how to ascertain the value of that security interest when

10
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the secured party clainms under the general fund is provided by
statute.! See Ws. Stat. § 128.25.
C. Paribas's Secured Interest

1109 Asen's MIl owed a debt of approximately $58 nillion

to Paribas. Pari bas chose to participate in the ch. 128
proceedi ng now before us. It had a perfected security interest
in many of Osen's MII's assets.?!? However, from the record

before us we cannot determne the value of Paribas's security
interest in the assets that were sold or in the assets that
remai n under the administration of the receiver because no Ws.

Stat. § 128.25(6) proceedings were held in circuit court.?'3

1 The I ead opinion quotes heavily from Paul A. Lucey's two
page article, The Liquidating "Chapter 11" in State Court, 20
Am Bankr. Inst. J. 12 (Feb. 2001), to make broad sweeping
statenents that could be interpreted as contrary to Ws. Stat
§ 128. 25. Lead op., 1948-49. | do not find Paul Lucey's
article persuasive. He cites no authority and provides not one
footnote to support his assertions.

This witer could find only one case that cites to the
Uni form Act Gover ni ng Secur ed Creditors' Di vi dends in
Li quidation Proceedings, which 1is the nane the Wsconsin
| egi sl ature adopted from the National Uniform Law Comm ssion and
gave to Ws. Stat. § 128.25. Hanberg v. Guaranteed Mrtgage Co.
of New York, 38 N Y. S 2d 165 (S. C. NY. 1942), nmentions the
Act, but only to explain that it does not apply to the problem
under review by the court. [|d. at 174-75.

12 g5ee 74 above.

13 Furthernore, neither the receiver's inventory (Ws. Stat.
§ 128.15(1)(a)) nor the debtor's inventory (Ws. Stat. § 128.13)
is in the record before us. Therefore, we have not been
provi ded a franmework from which to determ ne the total assets of
Osen's MII| before the sale, indicating the security interests
| evied against each asset. Such a framework would have been
hel pful to us in instructing the circuit court on remand.

11
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1110 Pari bas and the receiver petitioned the circuit court
to accept the sale to PRM which action may fall wthin Ws.
Stat. § 128.25(6)(a) as a conpromse to determne the value of
Pari bas's security interest in sone of the assets. However, the
circuit court refused their conprom se. Because the court then
summarily accepted OMAC s offer to purchase, no litigation was
conducted to determne the value of Paribas's security interest
in the assets that were sold to OVAC

111 Accordingly, the record before us does not answer the
questions of how much of the $58 nmillion owed to Paribas was
secured by those assets that were sold and how |arge Paribas's
unsecured cl ai m agai nst the general fund was. Wthout Paribas's
consent to the sale, or a Ws. Stat. § 128.25(6) determ nation
of the value of Paribas's security in the assets sold and that
paynent for the value of its security was accorded to Pari bas,
the circuit court contravened the provisions of ch. 128 when it
approved the sale to OVAC free and clear of all liens.

1112 On remand, the circuit court should determ ne the
value of Paribas's security in the assets sold to OVWAC, at the
time of the sale. The circuit court then can determ ne whether
the value of Paribas's security was taken from it wthout its
consent or paynment for the value of its security due to the

sale, contrary to Wsconsin Brick and Ws. Stat. § 128.18(4).

The circuit court then also will be able to determ ne the val ue
of Paribas's unsecured claim against the general fund of the

recei vership.

12
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D. Pari bas's Unsecured d ai m

1113 The sale of Odsen's MIIl's assets to QOVAC provided

Paribas with only $9 million against a debt of approximtely $58
mllion. In addition, the $9 mllion that it received for
inventory was not due to be paid until six nonths after the

sale. Al though it is not possible on the record before us to
determ ne the anpbunt of Paribas's unsecured claim it appears to
be significant.

1114 Distributions of property fromthe debtor's estate are
controlled by Ws. Stat. 8§ 128.17, which separates debts into
classes with varying degrees of priority. Section 128.17

provides in rel evant part:

Order of distribution. (1) The order of
distribution out of the debtor's estate shall be as
fol |l ows:

a. The actual and necessary costs of preserving

the estate subsequent to the comencenent of the
pr oceedi ngs.

b. Cost s of adm ni stration i ncl udi ng a
reasonable attorney's fee for the representation of
t he debtor.

C. [Omitted fromthe statute]

Y41 can see no lawful basis for requiring Paribas to

finance OVAC s purchase for six nonths. In so doing, the
circuit court approved a sale that actually paid Paribas |ess
than $9 mllion for its secured interest in inventory. Wile it

i s possible under some circunstances to charge the proceeds from
the sale of an asset with the expenses of a sale that are
attributable to the asset sold, see Thonsen v. Cullen, 196 Ws.
581, 588, 219 N.W 439 (1928), that is not what occurred here.
There is no basis in the record before us for this charge
agai nst the paynent to Paribas for its perfected security in the
i nventory.

13
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d. Wages, i ncl udi ng pensi on, wel fare and
vacation benefits, due to workmen, clerks, traveling
or city salespersons or servants, which have been
earned wthin 3 nonths before the date of the
commencenent of the proceedings, not to exceed $600 to
each cl ai mant.

e. Taxes, assessnents and debts due the United
St at es, this state or any county, district or
muni ci pality.

f. O her debts entitled to priority.

g. Debts due to creditors generally, in
proportion to the anmount of their clains, as allowed.

h. After paynent of the foregoing, the surplus,
if any, shall be returned to the debtor.

1115 Paragraph (1)(9) addresses the distribution to
unsecured creditors. It requires that the paynment of unsecured
creditors nmust be a proportionate paynent. Compliance with the
statute requires an aggregation of the amount of all unsecured
claims that are allowed and then paynent of each claim in an
anount proportional to the total amount of all unsecured
out standing clains from whatever assets are available to satisfy
t hese cl ai ns.

1116 Because the record before us does not permt us to
know the priority in which Paribas's security attached to assets
that were sold, we cannot determne the amount of Paribas's
unsecured claimin the assets that were sold to OVAC However
with a paynent of $9 nmillion, which was not due for six nonths
after closing on the sale, against a debt of $58 mllion and
Pari bas having only a second nortgage on the real estate sold,
sone significant portion of AOsen's MIIl's debt to Paribas nust

have been unsecur ed.

14
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1117 The purpose of a ch. 128 proceeding is to provide an
orderly distribution of the insolvent debtor's property, which
is not encunbered by liens, to all unsecured creditors. As we

explained in Linton v. Schmdt, 88 Ws. 2d 183, 277 N.W2d 136

(1979), "The object and purpose of assignment law is to afford
an equal distribution of the assignor's estate to all creditors
in proportion to their clains.” Linton, 88 Ws. 2d at 198.

118 The circuit court did not even consider by what anount
the $58 mllion that O sen's MIIl owed to Paribas was unsecured.
The circuit court was not free to order a sale that did not
treat all <creditors equally in proportion to their unsecured
clains. 1d. Accordingly, in regard to Paribas's interests, the
sale to OVAC contravened Ws. Stat. 8§ 128.17(1)(9).

1. CONCLUSI ON

1219 I conclude that the «circuit <court violated the
provisions of ch. 128 and exceeded its authority in regard to
the sale to OVAC in two nmjor respects: (1) it approved the
sale of assets in which Paribas held a security interest free
and clear of all liens, without either Paribas's consent or the
conpletion of a statutory determnation of the value of
Pari bas's security in the assets sold and paynent for the value
of its security; and (2) it approved the sale to OVAC that paid
Pari bas nothing on its unsecured clainms while other unsecured
cl ai mants were paid.

1120 Wth these conclusions established, | would remand to
the circuit court to determ ne an appropriate renedy consistent

with ch. 128. Accordingly, | respectfully concur.

15
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1121 | am authorized to state that Justices ANNETTE
KI NGSLAND ZIEGER and M CHAEL J. GABLEMAN join in this

concurrence.

16
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