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No. 2009AP1249-CR
(L.C. No. 2006CF2405)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl ai nti f f - Respondent , FI LED

Ve JUL 8, 2011

Est eban M Gonzal ez,
A. John Voel ker

L Acting Cerk of Supreme
Def endant - Appel | ant - Petiti oner. Cour t

REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

11 SH RLEY S. ABRAHAMSON, C. J. This is a review of a
published decision of the court of appeals' affirmng the
j udgnment of conviction and order denying post-conviction relief
of the circuit court for M| waukee County, Patricia D. MMWMhon,
Judge. The defendant, Esteban M Gonzal ez, was convicted of

Count 1, exposing a child to harnful material, contrary to Ws.

! State v. Gonzalez, 2010 W App 104, 328 Ws. 2d 182, 789
N. W 2d 365.
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Stat. § 948.11(2)(a) (2005-06).2 He was acquitted of Count 2,
intentionally causing a child to view sexually explicit conduct,
which in the present case was nasturbation

12 The question presented on review of the conviction of

Count 1 is whether the defendant should be granted a new trial

because there is a reasonable Ilikelihood that the jury was
msled by the jury instruction and applied it in an
unconsti tuti onal manner . More specifically, the question

presented is whether the defendant has shown there is a
reasonabl e |ikelihood that the instruction, viewed in the |ight

of the proceedings as a whole, msled the jury into believing

2 Wsconsin Stat. § 948.11(2)(a) (2005-06) defines the crine
as foll ows:

(2)(a) Whoever, with know edge of the character and
content of the material, sells, rents, exhibits,
pl ays, distributes, or loans to a child any harnful
material, with or wthout nonetary consideration, is
guilty of a Cass | felony if any of the followng
applies:

1. The person knows or reasonably should know that the
child has not attained the age of 18 years.

2. The person has face-to-face contact with the child
before or during the sale, rental, exhibit, playing,
di stribution, or |oan.

Al references to the Wsconsin Statutes are to the 2005-06
ver si on unl ess ot herw se not ed.
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that the State need not prove beyond a reasonabl e doubt that the
def endant knowi ngly exhibited the harnful material to the child.?

13 W conclude that the jury was not i nstructed
explicitly or inplicitly that it had to determ ne whether the
def endant had knowi ngly exhibited the harnful material to the
child, as distinguished from accidentally or unknow ngly
exhibiting harnful material to the child. The jury instruction

did not sufficiently define the first elenent of the crineg,

3 The defendant argues that the circuit court made severa

erroneous evidentiary rulings. "[E]rroneous evidentiary rulings
can, in conbination, rise to the level of a due process
violation.™ Montana v. Egelhoff, 518 U S. 37, 53 (1996)
(plurality opinion) (quoted with approval in Mchigan v. Bryant,
_US _, 131 S Ct. 1143, 1162 n.13 (2011).

Because we determine that the msleading jury instruction
necessitates a new trial, we do not fully address those
argunent s.

Neverthel ess, we note two erroneous circuit court rulings.
First, the <circuit <court erroneously failed to allow the
def endant to present testinony bolstering his character. As the
State's brief concedes:

The circuit court msapplied 8 906.08(1)(b). The rule
provides that the "truthful character” of a testifying
defendant "may be . . . supported by evidence in the
form of reputation or opinion." . . . Thus,
[ Gonzalez's fam |y nenbers'] opinions about CGonzalez's
"truthful character” were adm ssible.

Second, the circuit court erroneously refused to allow the
defendant to make an offer of proof that the defendant offered
to take a polygraph examnation prior to being represented,
believing that the polygraph results would be adm ssible. The
State's brief (citing State v. Pfaff, 2004 W App 31, 126, 269
Ws. 2d 786, 676 N W2d 562) acknow edges the appropriate |aw
"Al t hough polygraph test results are always inadmssible, an
offer to take a polygraph test may be adm ssible.”
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nanmely, that the State must prove beyond a reasonabl e doubt that
the defendant knowingly exhibited the harnful material to the
chil d. Accordingly, we are satisfied that the jury instruction
msled the jury into believing that the State did not have the
burden of proving beyond a reasonable doubt that the defendant
knowi ngly exhibited the harnful material to the child. Vi ewi ng
the jury instruction in light of the proceedings as a whole, we
further conclude that the defendant has established a reasonable
i kelihood that the jury applied the instruction in a way that
relieved the State of its burden of proving every elenment of the
crime beyond a reasonable doubt and therefore applied the
potentially confusing instruction in an unconstitutional manner.
We therefore reverse the decision of the court of appeals and
remand the cause for a new trial.
I
14 The defendant was charged with two counts. Count 1
was for exposing a child to harnful material.* Count 2 was for
intentionally causing a child to view sexually explicit conduct,

specifically in the present case, masturbation.®

4 Ws. Stat. § 948.11
> Wsconsin Stat. § 948.055 states in full:

(1) Whoever intentionally causes a child who has not
attained 18 years of age to view or listen to sexually
explicit conduct may be penalized as provided in sub.
(2) if the viewing or listening is for the purpose of
sexually arousing or gratifying the actor or
hum i ating or degrading the child.

(2) Whoever violates sub. (1) is guilty of:

4
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15 The two counts stem from an incident that occurred on
April 24, 2006. The defendant was taking care of his three-and-
one- hal f-year-old daughter in a two-bedroom apartnent. It is
undi sputed that on that evening the defendant nmasturbated to a
pornographic filmin the living roomof his apartnent.

16 Three police officers, two detectives and their
I i eut enant, and the defendant were the principal trial
W t nesses.

17 The officers testified about statenments made by the
defendant in two interviews on May 1 and 2, 2006.

18 The State's position at trial was that the defendant
admtted to the officers that he was aware that his daughter had
entered the living room and that the defendant, "caught up in
the nmonent,"” failed to stop his activities, thereby exposing his
daughter to the pornographic film and sexually explicit
behavi or.

19 The officers testified that the defendant's initial
statenments to police on May 1, 2006, were excul patory. The
defendant's statenents were to the effect that the child was in
bed and that, although she nay have been out of bed, she did not
see himmasturbate and did not see the video.

10 The State presented testinony that at the May 2, 2006,

interview the defendant made oral and witten statenents that

(a) ACass F felony if the child has not attained the
age of 13 years.

(b) A Class Hfelony if the child has attained the age
of 13 years but has not attained the age of 18 years.
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were incul patory. Li eut enant Edwar ds testified: "[ The
defendant] had told me that he heard [his daughter] conme into
the [living] room He didn't directly look at her, but he knew
she was in the room from what he heard." Li eut enant Edwards
further testified that "the video was on the television
approximately three mnutes,"” "that [the defendant] masturbated
during the entire time," and that "the child was in the room
during the entire tine."

11 Detective Antreassian testified: "[The defendant] told
me that in the evening hours he had been in a recliner in his
[iving room masturbating and he | ooked out the corner of his eye
and he did see his daughter in the room and at the tine there
was a video playing and he was caught up in the nonent and he
continued until he did ejaculate and she was in the room"

12 The persistent thenme of the defendant's testinony was
that during the initial interviews the detectives repeatedly
urged him to admt that he accidentally exposed the child to
harnful material, inplying that he would be in less trouble if
he admtted to an accidental exposure.

113 At trial, the defendant denied the inculpatory
statenents and testified that the pretrial statenments were given
under duress and were coerced. The defendant did not deny that
he was watching the video. He did not deny that the video was
"harnful material" for the child.

114 At trial, the defendant denied any know edge that the
child was present in the living room while the video was
pl ayi ng. He clainmed that the child was never wthin his

6
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"eyeshot . " H's testinony suggested that if the child saw the
vi deo, the view ng was accidental and w thout his know edge.

115 The defendant testified that on the evening of Apri
24, 2006, he was taking care of his daughter in his apartnent.
At approximately 7:00 P.M he put his daughter to bed. Soon
afterward, she got out of bed and cane out of her bedroom The
def endant put her back to bed. She then called out to the
defendant. He went into her room and tucked her back into bed.
Alittle while later, the defendant heard her bedroom door open,
saw the bathroom light go on, and heard his daughter put herself
back to bed. At approximately 8:00 to 8:30 P.M, according to
t he defendant, she came out of the bedroom a fourth tine. He
yelled at her and told her she needed to go back to bed, and he
pl aced her back in her bed.

16 Following this, the defendant testified that he was
wat ching television, sitting in his recliner in the living room
and talking to a friend on the conputer. The def endant
estimated the conversation with the friend |asted an hour. He
testified that he then began to play a pornographic video with
t he sound nuted and nast ur bat e.

17 The defendant testified that approximtely 30 seconds
after initiating those activities he heard a noise, sat up, and
| ooked around. Seeing nothing and believing the noise to have
cone from the upstairs neighbor's apartnent, the defendant
testified he finished masturbating, turned off the video,
cleaned hinself up, pulled up his pants, and watched a short
portion of a recorded tel evision program

7
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118 The defendant further testified that he then got up to
use the bathroom He wal ked around the corner of the living
room into the hallway and saw his daughter lying on the floor,
hands under her chin, in the doorway of her bedroom He again
scol ded her and directed her to go back to bed.

119 Further facts will be presented in the discussion of
the jury instruction.

[

120 W& turn now to the standard of review an appellate
court applies when a challenge is nade to a jury instruction.

21 There are two types of challenges to a jury
i nstruction. One challenges the |egal accuracy of the
i nstruction. The other asserts that a legally accurate
instruction unconstitutionally nisleads the jury.®

122 When a jury instruction is challenged as not
conpletely and correctly informng the jury of the |aw
applicable to the <charge, the <challenger has presented a
question of |aw that an appellate court determ nes independently
of the circuit court and court of appeals but benefiting from

t heir anal yses.’

® State v. Burris, 2011 W 32, Y44, _ Ws. 2d ___, 797
N. W 2d 430.

" Ferguson, 317 Ws. 2d 586, T9.
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123 When a jury instruction is challenged as confusing or
m sl eadi ng, such that it is subject to msinterpretation by the
jury, a conviction should not be reversed "sinply because the
jury possibly could have been misled. "8 Rat her, an appellate
court should order a new trial only if wupon review of the
instruction the court determnes that the defendant has shown
that "there is a reasonable |ikelihood that the jury was m sl ed
and therefore applied potentially confusing instructions in an
unconsti tutional manner."®

24 The United States Suprenme Court has stated that a new
trial is warranted when the defendant carries the burden of
establishing that "the instruction was anbiguous and that there
was a reasonable likelihood that the jury applied the
instruction in a way that relieved the State of its burden of

proving every element of the crime beyond a reasonable doubt."?°

An erroneous instruction is not necessarily prejudicial
error. State v. Harvey, 2002 W 93, {35, 254 Ws. 2d 442, 647
N.W2d 189 ("[Aln instruction that omts an elenent of the

of fense does not necessarily render a crimnal trial
fundanmentally wunfair or an unreliable vehicle for determning
guilt or innocence” (quoted source omtted; enphasis in

original).).

8 State v. Lohneier, 205 Ws. 2d 183, 193, 556 N W2d 90
(1996).

9 State v. Lohneier, 205 Ws. 2d 183, 194, 556 N. W2d 90
(1996). See also Burris, 2011 W 32, f49.

1 Burris, 2011 W 32, 948 (quoting Waddi ngton v. Sarausad,
555 U.S. 179, 129 S. Ct. 823, 831 (2009)).
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A new trial is also warranted when the defendant carries the
burden of establishing that there was a reasonable |ikelihood
that the jury applied the instruction in a way that denied the
defendant "a neaningful opportunity for consideration by the
jury of his defense . . . to the detrinent of the defendant's
due process rights. "

125 1In det er m ni ng whet her t here S a reasonabl e
i kelihood that the jury was msled and applied the potentially
confusing instructions in an unconstitutional manner , an
appellate court "should view the jury instructions in |light of
the proceedings as a whole, instead of viewing a single
instruction in artificial isolation."??

26 Because the jury instruction given by the circuit
court in the present case relating to Count 1, exposing a child
to harnful material, essentially tracked the |anguage of the

statute and is arguably a correct statenent of the law (even if

"States may not 'deprive the accused of liberty unless the
prosecution proves beyond a reasonable doubt every elenent of
the charged offense.'” State v. Harvey, 2002 W 93, 119, 254
Ws. 2d 442, 647 N.W2d 189 (quoting Carella v. California, 491
U S. 263, 265 (1989)).

1 Burris, 2011 W 32, Y50 (quoting State v. Lohmeier, 205

Ws. 2d 183, 192, 556 N.W2d 90 (1996)).

"[A] jury applies an instruction in an unconstitutional
manner if it bel i eves that such instruction 'precludes
consideration of constitutionally relevant evidence.'"™ State v.
Burris, 2011 W 32, 4950 (quoting Boyde v. California, 494
U.S. 370, 380 (1990).

12 state v. Lohmeier, 205 Ws. 2d 183, 194, 556 N.W2d 90
(1996).

10
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the text regarding the fourth elenment is not applicable to the

® we shall consider the defendant's challenge to

present case),?!
the jury instruction as challenging the instruction as
unconstitutionally confusing or msleading the jury into
believing that the State did not have to prove an el enent of the
crime, nanely that the defendant know ngly exhibited harnfu
material to the child. ™
11

127 At trial, the circuit court gave the following jury

instruction, substantially tracking the |anguage of the statute

in regard to the substantive |aw of exposing a child to harnful

material, contrary to Ws. Stat. § 948.11(2)(a):

Exposing a child to harnful material as defined in
948.11(2)(a) of +the crimnal code of Wsconsin is
coommitted by one who, with know edge of the character
and content of the material, sells, rents, exhibits

pl ays, distributes, or loans to a child any harnful
material, with or wthout nonetary consideration, and
has face-to-face contact with the child before or
during this sal e, rental , exhi bit, pl ayi ng,
di stribution, or |oan.

Before you may find the defendant gquilty of this
offense, the State mnust prove by evidence which
satisfies you beyond a reasonable doubt the foll ow ng

13 See 1145-61, bel ow.

4 gtate v. Lohneier, 205 Ws. 2d 183, 194, 556 N.W2d 90
(1996) .

Were we to consider the defendant's chall enge as asserting
that the jury instruction was legally incorrect, our analysis
woul d be substantially the sane. For the reasons set forth, we
woul d conclude that the instruction was not a correct statenent
of the law and was prejudicial error. State v. Harvey, 2002 W
93, 144, 254 Ws. 2d 442, 647 N.W2d 189.

11



No. 2009AP1249- CR

four elements: first, that the defendant exhibited or
pl ayed harnful material to [the child]

The defendant had know edge of the character and

content of the material is the second elenent. And
this requires the defendant knew that the material
contained a description, narrative account, or

representation of nudity, sexually explicit conduct,
sexual excitenent, sadomasochistic abuse, physica
torture, or brutality.

Third elenent, [the child] was under the age of 18
years. Fourth elenent, that the defendant had face-
to-face contact with the child before or during the
exhibition or the playing of the material.

If you are satisfied beyond a reasonable doubt that
all four elenments of this offense have been proved,
you should find the defendant guilty of exposing a
child to harnful material as charged in Count 1 of the
i nformati on (enphasis added).

128 As we shall explain nore fully later, the instruction
at issue follows both the text of the statute'® and the text of

pattern crimnal Jury Instruction 2142 to a substantial extent

15> Wsconsin Stat. § 948.11(2)(a) defines the crime as
fol | ows:

(2)(a) Whoever, with know edge of the character and
content of the material, sells, rents, exhibits,
pl ays, distributes, or loans to a child any harnful
material, with or wthout nonetary consideration, 1is
guilty of a Cass | felony if any of the followng
appl i es:

1. The person knows or reasonably should know that the
child has not attained the age of 18 years.

2. The person has face-to-face contact with the child
before or during the sale, rental, exhibit, playing,
di stribution, or |oan.

16 pattern criminal jury instruction 2142 reads as foll ows:

12
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Statutory Definition of the Crine

Exposing a child to harnful material, as defined
in 8 948.11(2)(a) of the Crimnal Code of Wsconsin,
is commtted by one who, wth know edge of the

character and content of material, sells, rents,
exhibits, plays, distributes, or loans to a child any
har nf ul mat eri al , W th or wi t hout nonet ary

consideration and [knows or reasonably should know
that the <child has not attained the age of 18
years][has face-to-face contact with the child before
or during the sale, rental, exhibit, pl ayi ng,

di stribution, or |oan.]

State's Burden of Proof

Before you may find the defendant guilty of this
offense, the State mnust prove by evidence which
satisfies you beyond a reasonable doubt that the
following four elenments were present.

El ements of the Crine That the State Must Prove

1. The def endant (sol d) (rented) (exhi bi t ed)
(played) (distributed) (loaned) harnful nmaterial to
(nanme of child).

This does not require that the defendant received
any nonetary consideration. "Harnful rmaterial” neans
(itdentify the type of material) of a person or portion
of the human body that depicts nudity, sexually

explicit conduct, sadomasochi stic abuse, physi cal
torture, or brutality, and that is harnful to
chi | dren.

"Harnmful to children” neans that quality of any
description, narrative account, or representation of
nudity, sexually explicit conduct, sexual excitenent,
sadomasochi stic abuse, physical torture, or brutality
when it

(1) predom nantly appeals to the prurient,
shaneful or norbid interest of children; and

(2) is patently offensive to prevailing standards

in the adult conmmunity of Wsconsin as a whole wth
respect to what is suitable material for children, and

13
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but deviates from both in an inportant respect. The instruction
at issue, unlike the statute or the pattern jury instruction,
requires a jury to nmake a finding regarding the fourth el enent
as described in the jury instruction given. Under the facts of
the ©present <case, the ~circuit ~court wused the incorrect
instruction for the fourth el enment of the crine.

129 The defendant requested the circuit court to nodify

the jury instructions regarding the first element. He argued

(3) lacks serious literary, artistic, political
scientific, or educational value for children of the
age of (nane of child), when taken as a whol e.

2. The defendant had know edge of the character and
content of the material.

This requires that the defendant knew that the
material contained a description, narrative account,
or representation  of nudi ty, sexually explicit
conduct, sexual excitenent, sadomasochistic abuse,
physical torture, or brutality.

3. (Name of child) was under the age of 18 years.

4. The defendant [knew or reasonably should have
known that the child was wunder the age of 18
years][had face-to-face contact with the child before
or during the (sale) (rental) (exhibit) (playing)
(distribution) (loan)].

Ws JIl—€Erimnal 2142 (footnotes omtted).

7 The defendant also suggested |anguage relating to the
instruction on the fourth elenent, face-to-face contact. The
def endant requested the jury instruction regarding the fourth
el enent of the crine be nodified to read as follows
(modifications in italics):

4. The defendant had face-to-face contact with the
child before or during the exhibition or playing of
the materi al .

14
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that the jury instruction did not adequately explain the
requi renent that the exhibition of the harnful material to the
child was done know ngly, and not accidentally. He suggested
that the italicized |anguage shown bel ow be added to the pattern
instruction, advising the jury that the defendant had to have

knowi ngly exhibited the harnful material to the child:
ELEMENTS OF THE CRI ME THAT THE STATE MJUST PROVE

1. The defendant knowingly exhibited or played
harnful material to [the child].

This does not require that the defendant received
any nonetary consideration.

"Exhi bited" neans that the defendant know ngly
offered or presented for inspection to a specific
mnor or mnors material defined as harnful to
chi | dren. "Exhibited" requires a "knowng and
affirmative act" by the defendant; which is only
satisfied by "affirmative conduct” of the defendant
"toward a specific mnor." To find that the defendant
"exhibited" harnful nmaterial, you nust be satisfied
beyond a reasonabl e doubt that the defendant targeted
harnful material at a specific mnor child. If you
find that the defendant intended to present the adult
video to any audience other than the specific mnor
child [] in this case then you nust find that he did
not "exhibit" it to her, for purposes of Count 1.

"Face-to-face contact” with the child neans that
the defendant had "personal contact" or a "personal
nmeeting” wth the child sufficient to allow him to
determine that his audience is underage, before or
during the exhibition or playing of the harnfu

materi al . "Face-to-face contact"” therefore requires
"sone interaction between the accused and the child-
victim"

For a discussion of the "face-to-face contact” part of the
instruction, see 1Y45-61, bel ow

15
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130 The defendant also asked for a jury instruction based
on his theory of defense that any exhibition of the harnful
material to the child was accidental .

31 A circuit court has broad discretion in determning
whether to give a particular jury instruction.® The circuit
court denied the defendant's request for the nodified jury
instructions, stating that the concept of knowng is evident in
the context of the total pattern instruction and that the word
"exhibit" is not an exotic or difficult word that needs to be

described further. The circuit court decl ared:

[ T] he patterned instruction accurately states what the
law is. And we've got four elenments, and the concept
of knowing is in the context of the four elenents.
And | think exhibited is not such an exotic term that
it needs to be described further. And, in fact, |
find that the proposed description is confusing and
m sl eadi ng and not hel pful

132 As is evident from the circuit court's ruling, the
circuit court agreed with the defendant on the basic prem se of
| aw that the defendant was advancing: The State has the burden
of proving beyond a reasonable doubt that the defendant
knowi ngly exhibited the harnful material to the child. I ndeed,

the circuit court, the court of appeals,? and the State?' agree

8 The court of appeals ruled that because the defendant's
defense of accidental exhibiting "was adequately covered by the
other instructions given to the jury, he was not entitled to an
accident instruction." Gonzalez, 328 Ws. 2d 182, f17.

19 state v. Ferguson, 2009 W 50, 79, 317 Ws. 2d 586, 767
N. W 2d 187.

20 state v. Gonzal ez, 2010 W App 104, 711, 328 Ws. 2d 182,
789 N. W 2d 365.

16
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with the defendant that the State has the burden of proving
beyond a reasonabl e doubt that the defendant know ngly exhibited
the harnful material to the child. This court also agrees wth
t he defendant on this |egal point.

133 As the defendant, the circuit court, the court of
appeals, the State, and this court know, the suprenme court in

State v. Thiel, 183 Ws. 2d 505, 535, 515 N W2d 847 (1994),

interpreted Ws. Stat. 8§ 948.11 to nean that "an individual
violates [the statute] if he or she, aware of the nature of the
material, knowingly offers or presents for inspection to a
specific mnor or mnors material defined as harnful to

children . . ." (enphasis added).??

2l Brief of the Plaintiff-Respondent at 20-22.

2 In State v. Thiel, 183 Ws. 2d 505, 515 N W2d 847
(1994), to avoi d an unconsti tutional, overly br oad
interpretation of Ws. Stat. § 948.11, the court interpreted the
statute to include the concept of "knowingly." Wen a statute
is challenged as unconstitutionally over-broad, the statute can
be "saved" by a narr ow ng and val i dati ng j udi ci al
interpretation. In Thiel, 183 Ws. 2d at 533, the court applied
such a narrowing and validating interpretation of Ws. Stat.
§ 948.11(2), holding that each of the verbs in Ws. Stat.

§ 948.11(2)(a) and (b)—="sell,"’ "l oan,’ "exhibit,"’ and
"transfer' —+represents a know ng and affirmative
act. . . . [T]he I|anguage of sec. 948.11 focuses on the

affirmati ve conduct of an individual toward a specific mnor or
m nors. Therefore, an individual violates the statute if he or
she, aware of the nature of the material, knowingly offers or
presents for inspection to a specific mnor or mnors material
defined as harnful to children in sec. 948.11(1)(b)." Thi el ,
183 Ws. 2d at 535 (enphasis added).

This court reiterated this holding from Thiel in applying
Ws. Stat. 8§ 948.11 in State v. Booker, 2006 W 79, 917, 292
Ws. 2d 43, 717 N.W2d 676.

17
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34 Wsconsin Stat. § 948.11, construed narrowly as Thiel
instructs, is the law. The circuit court nust instruct the jury
according to that |aw

135 We conclude, for the followng reasons, that the
def endant has shown that there is a reasonable |ikelihood that
the jury instruction msled the jury on whether the State had to
prove the defendant acted "knowingly," and therefore the jury
applied the instruction in an unconstitutional manner.

136 First, the jury instruction did not explicitly
instruct the jury that the State nust prove beyond a reasonable
doubt that the defendant knowi ngly, as opposed to accidentally,
exhibited the harnful material to the child. The word
"know ngly" does not appear anywhere in the instruction.

137 Thus, the likelihood of the jury being msled about
the State's obligation to prove beyond a reasonabl e doubt that

the defendant "knowi ngly" exhibited the video to the child is

In considering the concurrence, we reiterate that the court
did not rewite Ws. Stat. 8§ 948.11(2)(a) in Thiel and we do not
rewwite the statute in the present case. | nstead, Thi el
interpreted 8 948.11(2)(a), and we apply Thiel's interpretation
of the statute. Thiel's interpretation of the statute is the
law, at least until nodified either by the |egislature through
anmendi ng the | anguage of the statute or by this court overruling
its prior interpretation.
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inherent in the jury instruction given.?® To avoid nisleading
the jury, the proceedings as a whole (including the instruction)
must clearly show that the jury was aware of the State's burden
of proving that the defendant's conduct was know ng, not
accidental, with regard to exhibiting the material to the child.
138 Did the proceeding and the jury instruction viewed as
a whole so advise the jury? The circuit court and court of
appeal s answered "Yes." The court of appeals concluded that
“[t]he "exhibited or played harnful material to' I|anguage of the

instruction required a finding by the jury that [the defendant]

23 That the instructions were misleading in the present case
without wuse of the word "knowi ng" does not nean that the
instructions given in the present case wuld necessarily be
m sl eading in another case. Jury instructions nust fit the
facts of the particular case. See Burris, 2011 W 32, 964
(recogni zing that |anguage approved by the court nay raise
questions if incorporated in a jury instruction in a case wth
different facts). The error in the present case is that the
statutory |anguage and pattern instructions were not nodified to
fit the facts of the present case.

The pattern jury instructions pronulgated by the Wsconsin
Crimnal Jury Instructions Commttee and the University of
W sconsin Law  School explain the function of pattern
i nstructions. The Jury Instruction Commttee advises that the
pattern instructions may frequently be used w thout change but
"may often have to be nodified to fit the needs of the
particular case. . . . It is suggested that the comment and the
footnotes to the instructions be read fully and carefully before
the instruction is used, in order that the user be inforned of
any conditions prerequisite to its use, alternative nmaterials
for particular cases, and of other cautionary information." I
Ws Jl—&rimnal xi  (preface to 1962 edition reprinted in
current edition).
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acted affirmatively [i.e., know ngl y] —as opposed to
accidental | y. "%

139 W& disagree with the <circuit court and court of
appeal s. W do not perceive the words cited by the court of
appeals as instructing the jury that the State had to prove the
def endant acted know ngly. As we shall explain further, the
words "exhibited or played harnful material to," which the court
of appeals relied upon for the clarity of the instruction, are
the very words the jury questioned and about which the jurors
sought clarification.

40 Second, the jury instruction did not define the word

"exhibit,” which the Thiel court and the pattern jury

instructions define. The Thiel court defined the statutory verb
"exhibit" in a way that did not constitutionally inperil Ws.
Stat. § 948.11. The Thiel court presented a |legal definition of
"exhibit," construing "'exhibit' to nmean 'to offer or present
for inspection,'" citing Black's Law Dictionary. 2

41 The pattern jury instruction includes a footnote at

the verb "exhibit." The footnote states: "Iln State .
Thiel . . . the court construed 'exhibit' to nean 'to offer or
present for inspection,' enphasizing that, like the other terns

inthe statute, it 'represents a knowi ng and affirmative act.'"?®

24 State v. CGonzal ez, 2010 W App 104, 911, 328 Ws. 2d 182,
789 N. W 2d 365.

25 Thiel, 183 Ws. 2d at 535.

26 Ws Jl—Crimnal 2142.
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142 The Thiel court and the Jury Instruction Commttee
thought it inportant and necessary to define the verb "exhibit"
to explicitly explain that that word represents a know ng,
affirmative act.

43 In contrast, the jury was given no definition of the

word "exhibit." The circuit court determned "exhibit" is not
an exotic term and need not be described further. The words
"exhibited . . . to" may have been clear to the circuit court

and the court of appeals, both of whom had the benefit of the
Thiel case and the pattern instruction, but they were not clear
to the jurors, who did not have the benefit of these |egal
material s. Even after the jury specifically asked for
clarification of the phrase "exhibit to" in the jury

i nstruction, ?’

the circuit court did not clarify for the jury
that the burden was on the State to prove that the defendant
knowi ngly exhibited the harnful material to the child.

144 The jury instruction at issue did not defi ne
"exhibit,” making the instruction susceptible to anbiguity.
When we | ook beyond the instruction to the entire proceedi ngs,
we cannot point to anything in the record that assures us that
the jury wunderstood that it was required to find that the
def endant acted know ngly, as opposed to accidentally.

145 Third, the jury instruction was confusing and

m sl eading when the circuit court erroneously instructed the

2l The jury questions are analyzed in further detail below
at 1 62-79.
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jury on the fourth elenent of the crine. The court instructed
the jury that the fourth elenent of the crinme required that the
defendant "had face-to-face contact with the child before or
during the exhibition or the playing of the material" (enphasis
added) . This "face-to-face contact” instruction was not the
appropriate alternative instruction based on the evidence
presented in the instant case.

146 The fourth element of the crime is that the defendant
knows the age of the child. The State's burden of proving this
el enent can be satisfied in one of two alternative ways. The
statute and the pattern instructions clearly set forth the
alternatives and clearly set forth that the circuit court should
instruct on the alternative appropriate to the facts of the
case.

147 The statute makes it a felony to expose a child to
harnful material "if any of the followng applies: 1. The
person knows or reasonably should know that the child has not
attained the age of 18 years. 2. The person has face-to-face
contact with the child before or during the sale, rental,
exhibit, playing, distribution, or |oan."

148 Adhering to the text of the statute, the pattern jury
instruction reads as follows: "The defendant [knew or
reasonably should have known that the child was under 18 years]
[ had face-to-face contact with the child before or during the
(sale) (rental) (exhibit) (playing) (distribution) (loan)]."

The footnote to this part of the pattern jury instruction
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directs the circuit court that "[t]he alternative supported by
t he evidence shoul d be selected.™

149 The first alternative, that the defendant knew that
the child was wunder 18 years of age, is supported by the
evidence in the present case. The child was the defendant's
daughter and she was three-and-one-half years ol d. The circuit
court erred by not giving the jury this alternative instruction.

50 The State acknow edges that the circuit court should
have given only this first alternative under the statute and
pattern instruction. The circuit court should have instructed
the jury that the State had the burden to prove that the
def endant knew or should have known that the child was under 18

years ol d.?® No such instruction was given.

8 The State's brief asserts that the «circuit court
instructed the jury on both alternatives and that the face-to-
face contact instruction nerely inposed an additional burden on

the State. According to the State, the error is therefore
harm ess to the defendant. Brief of Plaintiff-Respondent at 21-
22. The State is mstaken that the circuit court gave both

alternatives in its instruction on the elenents of the crine.
It did not.

The circuit court read the information to the jury prior to
instructing the jury on the four elenments of the crine. The
information read to the jury charged both that the defendant
knew the child was under 18 years of age and that the defendant
had face-to-face contact with the child. The circuit court read
the followwng to the jury from the information: "t he
information in this case charges the defendant with the crinme[]
of exposing a child to harnful material”; "the defendant did
exhibit to a child wth whom the defendant had face-to-face
contact"; "the defendant knew or reasonably should have known
[that the child] had not attained the age of 18 years."

The «circuit court explained the significance of the
information to the jury as foll ows:
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51 The second alternative relating to "face-to-face
contact” is not appropriate in the present case and is confusing
in the context of the present case. The State agrees in its
brief to this court that the circuit court erred in giving the
"face-to-face contact" instruction in the present case.?°

52 This second alternative commonly applies to internet

transacti ons and does not apply to the present case.® Generally

The information in this case <charges the
defendant wth the crimes of exposing a child to
harnful material and causing a child under 13 to view
sexual activity.

The information is nothing nore than a witten
formal accusation against a defendant charging the
conm ssion of one or nore crimnal acts. You are not
to consider it as evidence against the defendant in
any way .

After reading the information to the jury, the circuit
court then went on to instruct the jury about the four elenents

of the crine. The instruction did not state that one el enent
was that the defendant knew or should have reasonably known the
child was under 18 years of age. The fourth elenment in the

instruction stated that the defendant had face-to-face contact
with the child before or during the exhibition or the playing of
the material. The instruction is printed at Y27, above.

2 Brief of Plaintiff-Respondent at 21-22.

% The alternative in the statute and the instruction
relating to "face-to-face contact” was added to the instruction
in response to changes nade to the statute by 2001 Ws. Act 16.
The statutory change was nade in response to State v. Wi dner,
2000 W 52, 235 Ws. 2d 306, 611 N.W2d 684.
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the alternative "face-to-face contact" instruction should be
used when evidence supports the affirmative defense in Ws.
Stat. 8§ 948.11(2)(c) that the defendant had reasonable cause to
believe the child had attained the age of 18 years. In the
present case, the defendant did not claim the affirmtive
def ense, and no evidence supports an affirmative defense that he

had reasonabl e cause to believe that the child had attai ned the

age of 18 years. The circuit court thus chose the incorrect
alternative "face-to-face contact" instruction in the present
case.

153 The State argues that the erroneous "face-to-face
contact" instruction just placed an additional burden on the

State and did not harmthe defendant. The State is wong.

In  Weidner, the court determ ned that W s. St at .
8 948.11(2) was "unconstitutional in the context of the internet
and other situations that do not involve face-to-face contact
between a mnor and the accused"” because the statute shifted the
burden of proving know edge of the victinms age to the defendant
and infringed upon protected First Amendnent expr essi on.

Wei dner, 235 Ws. 2d 306, f11.

In Widner, the accused was charged under Ws. Stat.
§ 948.11(2)(a) with sending harnful material to a mnor over the
internet. The court declared that in situations devoid of face-
to-face contact, such as in the context of the internet, the
State did not bear the burden to prove scienter; the |egislature
had shifted the scienter elenent of Ws. Stat. 8§ 948.11(2)(a) to
an affirmative defense, thereby elimnating an elenent of the
crinme. Widner, 235 Ws. 2d 306, 113. In response to Wi dner,
the legislature anmended Ws. Stat. 8§ 948.11(2)(a) to ensure the
State was required to prove beyond a reasonable doubt that the
def endant reasonably knew that the child was under the age of 18
or that the defendant had face-to-face contact with the child
before or during the sale, rental , exhi bi t, pl ayi ng,
distribution, or loan of the harnful material.
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54 In the present case, the "face-to-face contact"”
instruction was msleading when viewed in light of the entire
jury instruction and the entire proceedings. Specifically, the
"face-to-face contact” instruction was msleading wth regard to
the crucial elenment of the defendant's "know ngly" exhibiting
harnful material to the child. The jury appears to have
interpreted t he "face-to-face contact™ i nstruction as
interacting with the first element of the crinme and requiring
t he defendant to have face-to-face contact with the child.

155 Wthout clarification fromthe circuit court, the jury
was left to its own devices to figure out how the face-to-face
contact instruction related to the State's burden of proving the
def endant "exhibited material to" the child.

156 The instruction provides that the State nust prove
that the defendant "had face-to-face contact with the child
before or during this sale, rental , exhibit, pl ayi ng,
distribution, or loan." The defendant's "face-to-face contact"”
with the child thus could have occurred before the playing of
t he vi deo.

157 1t is reasonably likely that this erroneous "face-to-
face contact” instruction msled the jury into thinking that the
State did not have to prove that the defendant affirmatively,
that is, know ngly, exhibited the harnful material to the child,
and instead that the State had to prove only that the defendant
had face-to-face contact with the child before exhibiting the

video to the child. Clearly the defendant in the present case
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had face-to-face contact with the child before exhibiting or
pl ayi ng the video.

158 The court of appeals determned that the jury could
not reasonably have concluded that face-to-face contact before
exhibiting the harnful material was sufficient for purposes of
finding the defendant guilty in this case.® But, the jury
instruction explicitly stated that face-to-face contact with the
child before the playing of the video satisfied an elenent of
the crine.

159 The court of appeals explicitly relied on the
erroneous "requisite face-to-face contact” instruction to
support its conclusion that the "face-to-face contact”
instruction was such that "the jury would have had to find that
[the defendant] was aware of (i.e., had know edge of) [the
child s] presence in the room"3 The court of appeals could
reach this conclusion only by msreading the "face-to-face
contact" instruction to ignore the word "before" and to read the
instruction as containing only the phrase "face-to-face contact
during the playing. "3

60 In contrast to the court of appeals, we conclude that
there is a reasonable likelihood that the "face-to-face contact”
instruction, which should not have been given in the present

case, msled the jury. The jury was left on its own to figure

31 State v. Gonzalez, 328 Ws. 2d 182, 913.

2 1d., 711

33 gee id., Y18.
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out the neaning of the erroneous "face-to-face contact”
instruction, which under the law related to the fourth el enent,
the defendant's knowl edge of the age of the child. Yet, the
defendant's know edge of the child s age was not at question in
t he proceedi ngs. Under these circunstances, the jury was |eft
to ponder the significance of the State's burden to prove "face-
to-face contact."

161 As the jury questions discussed below suggest, the
jury viewed the "face-to-face contact"” instruction as relating
to the first elenent of Count 1. The jury's questions suggest
that the jurors were mstakenly using the "face-to-face contact”
instruction to determi ne the physical whereabouts of the child
in relation to the defendant for purposes of determ ning whether
t he def endant "exhi bited" the video "to" the child.

62 Fourth, the jury asked the circuit court questions
that denonstrate its confusion about the jury instruction and
what was necessary to find the defendant guilty of exposing a
child to harnful material. The questions posed show the jury's
confusi on about key language in the instruction and whether the
State had to prove that the defendant "know ngly" played or
exhibited harnful material to the child.

163 Wthin an hour of the start of deliberations, the jury
sent two sets of questions to the circuit court. The first set
asked for sone exhibits to be sent to the jury room The second

set submtted two questions on the substantive | aw

A: darify word of exposure for us.
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@: darify statenent 'the defendant exhibited or
pl ayed harnful material To [A.G][the child]’

— what does to say? (Enphasis in original.)3®

64 The circuit court sent the exhibits to the jury room
as the parties had previously agreed should be done upon the
jury's request. The jurors subsequently asked for all of the
exhibits and were told by the circuit court that they had all of
the exhibits.

65 The circuit court did not inmediately respond in any
way to the questions on the substantive |aw. The circuit court
did not imediately conmmunicate wth counsel regarding the
gquesti ons. Approximately an hour after the substantive
gquestions were sent to the circuit court, the clerk of circuit
court suggested to counsel they take a |lunch break and check in
about an hour and a half later.

166 Defense counsel <checked in later with the circuit
court as instructed, and the circuit court inforned defense
counsel that the jury had submtted sone questions.

167 Wth counsel for both parties present, the circuit
court read the jury's questions to counsel and stated that it
had "waited to see what they were going to do, and apparently
they've asked a couple of tinmes to the bailiffs, '"Wien wll we

get an answer to our questions,' so they want an answer

3 In addition the jurors asked: "@3: Wat do we do about
hostility between jurors - aggressive behavior, while we
del i berate?" In response to this "hostility" question, the
circuit court had lunch delivered and had the bailiffs take the
jury for a wal k.
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168 After receiving no response to the initial substantive
guestions for over three hours, the jury further asked the
circuit court the follow ng questions:

Q7: Please define face-to-face contact with the child

— proximty??-eye to eye? - in roonf

@B: Sane question: on neaning of count 1, part 1,
"exhi bited or played harnful material to [the child]’

— need nore definition behind exhibited —
— need nore definition behind played

— need nore definition for the entire statenent.
(Enmphasis in original.)

169 The parties presented their respective argunents
regarding how the circuit court should respond to the original
and subsequent substantive questions.

70 The State asserted that no response was necessary and
that at this point the jurors should use their comon-sense
application of the words in the original instruction.

71 The defendant contended that his rejected nodified
jury instructions had been proffered in anticipation of the very
confusion that the jury's questions presented. The def endant
asked the circuit court to answer the jury's question by re-
instructing wth the nodified jury instructions he had
originally offered.

172 Wiile the parties were presenting their argunents to
the circuit court, the jury advised the circuit court that it

had reached a verdict. The circuit court did not answer the
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guestions, determning that the questions and answers were now
noot .

173 The jury found the defendant gquilty of the first
count, exposing a child to harnful material, contrary to Ws.
Stat. § 943.11(2)(a),* and not guilty of the second count,
intentionally exposing a child to sexually explicit activity,
contrary to Ws. Stat. § 948.055(1)(2)(a). 3

74 The jury questions were directed specifically at the
| anguage of the first elenment of Count 1, exposing a child to
harnful material. The questions suggest that the jury was
struggling wth interpreting the scope of the |anguage
"exposure,"” "exhibited to," "played to," and "face-to-face
contact." Specifically, the questions raise the issue of
whet her the defendant had to know that the child was present.
The question went to whether the defendant's exhibiting or
pl aying the video to the child had to be done "knowi ngly." The
jury should not have been left to struggle with interpreting the
instruction w thout judicial assistance.

175 The Thiel court interpreted the statutory |anguage to
ensure that the statute was not wunconstitutionally overbroad.
That interpretation requires that an accused "know ngly" exhibit

the harnful material to the child. The jury should not have

% The jury verdict as to Count 1 reads: "W, the jury, find
t he defendant, ESTEBAN GONZALEZ, gquilty of EXPOSING A CH LD TO
HARMFUL MATERI AL, as charged in Count One of the Information."

% The jury verdict as to Count 2 reads: "W, the jury, find
t he def endant, ESTEBAN GONZALEZ, not guilty as to Count Two."
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been left to struggle with interpreting the statute when the
suprene court had al ready done so.

176 Wthout any nodification of the instruction, the jury
was left on its owmn to sort out howto interpret the "exposure,"
"exhibit to" and "play to" |anguage of the first elenent of the

crinme. The very language that the Thiel court had to narrowy

interpret to ensure the constitutionality of the statute was not
explained to the jury, even after it was evident fromthe jury's
questions that the jurors did not clearly wunderstand the
i nstruction.

177 The jury's questions denonstrate that the instructions
initially given by the <circuit <court were confusing and
anbi guous. The court erred in failing to provide the jury with
at least sone part of the defendant's proffered nodified jury
instruction® so that the jury could understand that accidently
exhibiting harnful material to a child is not sufficient to

satisfy the first elenent of the crine charged.

3" The defendant's proposed nodified jury instructions
expressly set forth the "knowi ng" and "affirmative" aspect of
the first element of the crine in several different ways.

Not all of the defendant's nodifications to the pattern
jury instruction were necessarily correct or were needed to
properly instruct the jury. But wthout any nodification of the
instruction to explicitly require the State to prove beyond a
reasonabl e doubt that the defendant know ngly exhibited the
harnful material to the child, or to provide an instruction
relating to an accident theory of defense, there is a reasonable
Iikelihood that the instruction was msleading in the present
case.
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178 The jury instruction at issue in the present case
failed to sufficiently instruct the jury on the nmeaning of the
statutory |anguage under the circunmstances of the present case.
Reviewing the jury instruction and proceedings as a whole, it is
reasonably likely that the jury was m sl ed.

179 Nothing in the record or the instruction assures us
that the jury found the defendant gqguilty of count 1 after
interpreting the instruction to require that the State prove
beyond a reasonabl e doubt that the defendant know ngly exhibited
the harnful nmaterial to the child. On the basis of the
proceedi ngs, the jury could have concluded either that the
def endant know ngly exhibited the harnful material to the child
or that the defendant accidentally exhibited the harnful
material to the child. W do not know the tack the jury took.
W do not know how the jury interpreted the msleading jury
i nstructions. Accordingly, we are not confident that the jury
necessarily found that the State proved that the defendant
"know ngly" exhibited the harnful material to the child.

180 Fifth, the possibility that the jury was confused or
m sl ed about the elenent of "knowng" in Count 1 is further
denonstrated when we examne the jury instruction given for
Count 2.

81 In the substantive instruction on Count 2, the jury
was instructed that to find the defendant guilty, the jury nust

find that the defendant intentionally caused the child who had

not attained the age of 13 years to view sexually explicit
conduct for the purpose of sexual gratification, contrary to
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Ws. Stat. § 948.055(1),(2)(a). The circuit court instructed

the jury as foll ows:

This section of the crimnal code is violated by a
person who intentionally causes the child to view or
listen to sexually explicit conduct for the purpose of
sexually arousing or gratifying the person or
hum |iating or degrading the child.

Before you may find the defendant gquilty of this
offense, the State nmnust prove by evidence which
satisfies you beyond a reasonable doubt the follow ng
four elenents were present: first, the defendant
caused [the <child] to view or listen to sexually
explicit conduct.

Second elenent, that the defendant intentionally
caused [the child] to view or Ilisten to sexually
explicit conduct. "Intentionally" requires that the
def endant acted with a purpose to cause her to view or
listen to sexually explicit conduct. Third, that [the
chil d] had not attai ned t he age of 13
years. . . . Fourth, that the defendant acted with the

purpose of sexually arousing or gratifying the
defendant or humliating or degrading [the child]
(enphasi s added).

182 Both crim nal counts ar ose out of al |l egedl y
si mul t aneous events: The defendant was accused of intentionally
causing the child to view him masturbating as he simultaneously
wat ched and exhibited or played the video. The instruction for
Count 2 expressly includes an elenent of intent. For Count 2,
the jury was instructed that an elenment of the crine was "that

the defendant intentionally caused [the child] to view or |isten

to sexually explicit conduct. 'Intentionally' requires that the
def endant acted with a purpose to cause her to view or listen to

sexual 'y explicit conduct” (enphasis added).
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183 Wth regard to Count 1, the jury was instructed that
the State had to prove only that the defendant exhibited harnfu
material to the child; the instruction for Count 1 did not
i ncl ude the word "know ng" or "intentional."38

84 The jurors had the instructions for both Counts 1 and
2 before them Had the jurors conpared the instruction for
Count 1 with the instruction for Count 2, they would have found
a significant difference between the two. The instruction for

Count 2 explicitly requires the State to prove that the

defendant intentionally caused the child to view or listen to
sexually explicit conduct. Intentionally causing a child to
view  sexual activity necessarily enconpasses know ngly

presenting sexual activity to a child.®® The instruction for

%% In the crimnal statutes, as well as in ordinary
parl ance, the words "intentional" and "know ng" denote a state
of m nd.

Wsconsin Stat. 8 939.23(1) provides that "[w] hen crim nal
intent is an elenent of a crine in chs. 939 to 951, such intent
is indicated by the term 'intentionally', the phrase 'wth
intent to', the phrase '"with intent that', or sone form of the
verbs 'know or 'believe' ."

Wsconsin  Stat. § 939. 23(2) provides that "' [ k] now
requires only that the actor believes that the specified fact
exi sts. "

Wsconsin Stat. § 939.23(3) defines "intentionally" to
i nclude knowl edge: "'Intentionally' neans that the actor either
has a purpose to do the thing or cause the result specified, or
is aware that his or her conduct is practically certain to cause
that result. 1In addition, except as provided in [§ 939.23] sub
(6), the actor nust have know edge of those facts which are
necessary to make his or her conduct crimnal and which are set
forth after the word '"intentionally'."

% Ws. Stat. § 939.23(3), quoted above.
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Count 1 has no simlarly explicit "intention" or "know ng"
| anguage.

185 This difference between the two instructions increases
the likelihood that the jury may have interpreted the jury
instruction for Count 1 as not requiring the defendant to have
knowi ngly exhibited harnful material to a child.

186 Viewing the jury instruction for Count 1 in light of
the instruction for Count 2 and reviewi ng the proceedings as a
whol e, we conclude that there is a reasonable |ikelihood that
the jury was confused and m sl ed about the need for the State to
prove an el enent of the crine.

187 The jury expressed its confusion regarding the jury
instruction related to Count 1, exposing a child to harnfu
mat eri al . The circuit court had an opportunity to rectify the
jury instruction. Yet, the circuit court did not respond to the
jury's queries.

188 We do not know whether the jury interpreted the
instruction to require the jury to find that the defendant
knowi ngly exhibited the harnful material to the child or whether
the jury interpreted the instruction to allow the jury to find
that the defendant's accidental exhibition of the harnful
material to the child was sufficient to find quilt. The
evi dence supports either of these findings. If the jury
interpreted the instruction in the latter way, the challenged
jury instruction relieved the State of the burden of proving an
el enent of the crine beyond a reasonable doubt, violating the
defendant's fundanental constitutional rights.
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189 Accordingly, we reverse the conviction and remand the
cause for a new trial.
|V
190 Finally, we address the circuit court's failure to
notify counsel about the questions the jury posed until a
substantial anount of tinme had el apsed.
191 The defendant conplains that the circuit court's "wait

and see approach to the jury's questions violated his
constitutional rights to trial by an inpartial jury and to be
present with counsel at all critical stages of the trial.

192 The defendant does not contest that the circuit court
has discretion to determne what, if any, re-instruction is
gi ven. The ~circuit ~court is vested wth discretion in
determning the necessity for, the extent of, and the form of

any jury re-instruction. State v. Hubbard, 2008 W 92, {57, 313

Ws. 2d 1, 752 N W2d 839. Wsconsin Stat. 8 805.13(5) provides
that "[a]fter the jury retires, the court my reinstruct the
jury as to all or any part of the instructions previously given,
or may give supplenentary instructions as it deens appropriate.”
193 The defendant contends, however, that a defendant has
a right to be present and represented by counsel, so that he may
represent his interests in a circuit court's conmmuni cations with
a deliberating jury. The def endant argues that hi s
constitutional right to be present at a critical stage of tria
was violated by the circuit court's failure to pronptly notify

him of the jury's questions. Pronmpt notice would ensure that
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the defendant has an opportunity to discuss with the circuit
court a possible response to any jury question.

194 The circuit court's communi cati on W th t he
deliberating jury is a critical stage of the trial.* W have
not determ ned whether a circuit court's decision not to respond
to a jury question is equivalent to comunicating with the
deliberating jury such that a decision not to respond
constitutes a critical stage of the trial. Because we reverse
the decision of the court of appeals and remand for a new tria
on the basis of the jury instruction, we need not, and do not,
decide whether a circuit court's decision not to respond to a
jury question constitutes a critical stage of the trial, or
whether the circuit court's delay of tw to three hours in
advi sing counsel of the jury's questions violated the
defendant's constitutional rights in the present case.

195 We do, however, recommend that circuit courts apply
Principle 15D of the American Bar Association Principles for
Juries & Jury Trial as a best practice standard.* Principle 15D

states as foll ows:

40 gtate v. Anderson, 2006 W 77, 9167-69, 291 Ws. 2d 673,
717 N. W 2d 74.

“I'n 2006, the Conference of Chief Justices adopted a
resol ution encouraging the use of the ABA Principles for Juries
and Jury Trials as a best practice standard. The resolution
st at es:

NOW THEREFORE, BE | T RESOLVED that the Conference of
Chi ef Justi ces:

1. Encourages state courts to use the ABA Principles
for Juries and Jury Trials as the standard against
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When jurors submt a question during deliberations,
the court, in consultation with the parties, should
supply a pronpt, conplete and responsive answer or
should explain to the jurors why it cannot do so.*

196 Had this principle been applied in the present case
the jury instruction nmay have been clarified and the appeal and
retrial may not have been needed.

197 We conclude that the jury was not i nstructed
explicitly or inplicitly that it had to determ ne whether the
def endant had knowi ngly exhibited the harnful material to the
child, as distinguished from accidentally or unknow ngly
exhibiting harnful material to the child. The jury instruction

did not sufficiently define the first elenent of the cring,

which to evaluate and inprove their own jury system
policies and procedures;

2. Encourages all state courts to inplenent procedures
and practices consistent with the ABA Principles for
Juries and Jury Trials;

3. Encourages state courts to continue to broaden
efforts to educate and inform the public about jury
servi ce, and to enhance positive attitudes and
opi ni ons about jury service; and

4. Supports the continued efforts of the American Bar
Association through the Conm ssion on the Anerican
Jury Project.

Conference of Chief Justices, Resolution 14: In Support of the
Anerican Bar Association Principles for Juries and Jury Trials
(2006), available at http://ccj.ncsc.dni.us/JuryResols. htm .

42 ABA Principles for Juries and Jury Trials Principle 15 is
entitled "COURTS AND PARTI ES HAVE A DUTY TO FACI LI TATE EFFECTI VE
AND | MPARTI AL DELI BERATI ONS. "
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nanely, that the State must prove beyond a reasonabl e doubt that
t he defendant knowi ngly exhibited the harnful material to the
chil d. Accordingly, we are satisfied that the jury instruction
msled the jury into believing that the State did not have the
burden of proving beyond a reasonable doubt that the defendant
"know ngly" exhibited the harnful material to the child.
Viewwng the jury instruction in light of the proceedings as a
whol e, we further conclude that the defendant has established a
reasonabl e |ikelihood that the jury applied the instruction in a
way that relieved the State of its burden of proving every
element of the crinme beyond a reasonable doubt and therefore
applied t he potentially conf usi ng i nstruction in an
unconstitutional manner. We therefore reverse the decision of
the court of appeals and remand the cause for a new trial.

198 By the Court.—TFhe decision of the court of appeals is

reversed and the cause renanded.
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199 DAVID T. PROSSER, J. (concurring). W sconsin Stat.

8§ 948.11 is entitled, in part, "Exposing a child to harnful

material." It reads in part:

(2) Crimnal Penal ti es. (a) Woever, W th
know edge of the character and content of the
material, sells, rents, exhibits, plays, distributes,
or loans to a child any harnful material, wth or
W t hout nonetary consideration, is guilty of a Class I
felony if any of the follow ng applies:

1. The person knows or reasonably should know
that the child has not attained the age of 18 years.

2. The person has face-to-face contact with the
child before or during the sale, rental, exhibit,

pl ayi ng, distribution, or |oan.
Ws. Stat. § 948.11(2)(a).

1100 A person |looking at this statute m ght wonder why the
statute does not read as follows: "Woever, wth know edge of
the character and content of +the material, sells, rents,
exhibits, plays, distributes, or loans to a child any harnful
material, with or without nonetary consideration, is guilty of a
Class | felony."

1101 Wien ch. 948 of the statutes was created in 1988,' Ws.
Stat. § 948.11(2)(a) did read nore sinply: "Woever, wth
know edge of the nature of the material, sells, exhibits,
transfers or loans to a child any material which is harnful to
children, with or without nonetary consideration, is guilty of a
Class E felony."

102 The legislature revised the statute and approved the
present |anguage in 8 948.11(2)(a) and (c) in 2001 in an effort

to deal wth <continuing issues surrounding a defendant's

! See 1987 Ws. Act 332, § 55.

1
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know edge about a child's age.? This know edge factor has al ways

Def endants have had sone form of an affirmative

> See 2001 Executive Budget Act, 2001 Ws. Act 16, 8§ 3976-
The budget provision was derived from 2001 Senate Bill

introduced by a bipartisan group of Ilegislators at

request of Attorney General Janes Doyle. The bill analysis for

Senate Bill 26 reads, in part, as follows:

Current |aw does not require that the state prove that
the defendant knew or should have known that the
recipient of the material was a child. The |aw does,
however, establish an affirmative defense under which

the defendant may avoid crimnal liability by proving
that he or she reasonably believed that the recipient
was 18 years of age or ol der. In order to prove that

he or she reasonably believed the recipient was 18
years of age or older, the defendant nust show that
the recipient provided the defendant an official
docunent purporting to establish that the recipient
was at | east 18 years of age.

The Wsconsin suprene court recently ruled that
the statute that prohibits exposure of a child to
harnful materials is unconstitutional as applied to a
def endant who sent harnful material over the Internet
to a 17-year-old, and to other instances in which the
def endant does not have face-to-face contact with the
reci pi ent. State v. Widner, 235 Ws. 2d 306 (2000).
The suprene court found the statute unconstitutiona
because the statute does not make know edge of the
recipient's age an elenment of the crine, which the
state nust prove to obtain a conviction. The suprene
court distinguished Widner (in which the defendant
transmtted harnful nmaterial over the Internet) from
instances in which the defendant neets the recipient
face-to-face. The supreme court did not disturb a
| ower court ruling t hat f ound t he statute
constitutional as applied to instances in which the
defendant neets the recipient face-to-face, because
the face-to-face neeting provides the defendant
opportunity to assess the recipient's age.

This bill nakes know edge of the recipient's
status as a child an elenment of the crinme only if the
def endant does not have face-to-face contact with the
child. Under the bill, if the defendant does not have
face-to-face contact with the recipient, the state

2
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defense involving reasonable m stake of age—a provision now
enbodied in § 948.11(2)(c)—*or at |east four decades. See Ws.
Stat. § 944.25(11)(a) (1971).

1103 Several years ago, the court observed that "[s]ection
948.11 has been sonewhat of a 'work in progress' since 1957."

State v. Thiel, 183 Ws. 2d 505, 534 n.22, 515 N W2d 847

(1994). Hi storically, the major points of contention have been
(1) the character of the "harnful material" covered by the
statute, and (2) the defendant's know edge about the child's
age. To some extent, both of these issues inplicate the
def endant's know edge or state of m nd.

104 The present case presents a new issue of nens rea
because of a sonmewhat unusual application of the statute.

1105 The defendant played a pornographic video at night in
his apartnent at a tine when his three-year-old daughter was
supposed to be in Dbed. Apparently, the daughter left her
bedroom and entered the room where the video was being shown.
Apparently, she saw the video.

1106 The State contends that the defendant admtted to

police officers that he was aware that his daughter had entered

need not prove that the defendant knew or should have
known that the recipient was a child. A defendant who
has face-to-face contact with the recipient may avoid
crimnal liability by proving the affirmative defense
as nodified by the bill. The nodified affirmative
defense requires that the defendant prove that he or
she had reasonabl e cause to believe that the recipient
was at |east 18 years of age, but does not require the
defendant to prove that the recipient displayed an
official docunent purporting to establish that the
reci pient was 18 years of age or ol der.

3
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the living room but he was so preoccupied that he failed to turn
off the video. The defendant contests this version of events.

1107 There is no dispute that Ws. Stat. § 948.11(2)
requires nore than that the defendant purposely played a
por nogr aphi ¢ vi deo. That is not unlawful. The new issue is
what state of mnd the defendant had to have with respect to his
daughter's seeing the video—the harnful material—o be guilty
of the offense.

1108 The defendant argues that the instructions given to
the jury were m sl eadi ng because they could have led the jury to
believe that if the child observed the defendant's video being
pl ayed and the defendant either saw the child before the child
wat ched the video, or if the defendant saw the child during the
time the child was watching the video, he would be guilty even
though the child's viewng of the video was inadvertent or
acci dent al . The defendant contends that permitting a jury to
convict him because of an accidental viewing by the child would
unconstitutionally relieve the State of the burden of proving an
affirmative act on his part vis-a-vis the child.

1109 If we ask what state of mnd the statute requires for
conviction, the question has nothing to do with the age of the
chil d. The question has everything to do with volition or
know edge. Did the defendant have to nmake a conscious choice to
"play" or "exhibit" the video to his daughter? Coul d the
def endant be convicted if he knew that his daughter had begun to
watch the video but he did not act imediately to stop the

view ng? |s an accidental view ng subject to prosecution?
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110 Chief Justice Abrahanmson appears to address these

guestions by requiring the insertion of the word "know ngly"

before all six verbs in the statute, nanely, "sells, rents,
exhi bits, pl ays, distributes or |oans," in future jury
instructions. The word "knowi ngly" is derived from Thiel, 183
Ws. 2d at 535, where the court said, in a particular fact

situation, that "an individual violates the statute if he or
she, aware of the nature of the material, knowingly offers or
presents for inspection to a specific mnor or mnors materi al
defined as harnful to children."” (Enphasis added.)

111 There is resistance to this renedy. The word
"knowi ngly" is not contained in the statute. The word has not

been picked up and highlighted in the headnotes to the Thie

case. It has not been put into the jury instructions over the
past 16 years. And the statute has been substantially anmended
since 1994.

112 Justice Ziegler contends that a state of mnd is
inplicit in the six verbs—that each verb "represents a know ng
and affirmative act." Thiel, 183 Ws. 2d at 535. She believes
that adding the word "knowi ngly" to the jury instructions would
create mschief. She wants to | eave well enough al one.

113 On the other hand, the record in this case is clear
that the jury was confused and wanted gui dance. The circuit
court did not provide guidance, and the jury was left with an
erroneous instruction. The circuit court would have benefited
from discussion and advice from the Wsconsin Crimnal Jury

I nstructions Committee in the jury instructions.
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114 Rather than try to resolve here the issue of nens rea
enbedded in the first elenment of the statute involving the words
"play" and "exhibit,"” | would ground a new trial solely on the
m sl eadi ng fourth el ement enployed by the circuit court.

115 1 am authorized to state that Justice M CHAEL J.

GABLEMAN j oi ns this concurrence.
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1116 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). | wite
in concurrence because |, |ike the lead opinion, conclude that
in light of these proceedings as a whole, Gonzalez has net his
burden of denonstrating a reasonable likelihood that the jury
applied the instruction on Count 1 in a manner that violates the
constitution. In particular, Gonzalez has nmet his burden of
denonstrating that the instruction was anbiguous and that there
is a reasonable |ikelihood that the jury applied the instruction
in a way that relieved the State of having to prove beyond a
reasonabl e doubt that Gonzalez exhibited or played harnful
material to three-year-old A G I wish to clarify, however,
that the jury instruction on Count 1 was a legally correct
statenent of the |[|aw | concur to highlight that the |ead
opinion should not be read as now requiring that the word
"knowi ngly" be added to the first elenent of the jury
instruction on Ws. Stat. § 948.11(2)(a). | ndeed, both the
pattern jury instruction and the instruction given in this case
track the exact |anguage of 8§ 948.11(2)(a). In a different
case, under a different set of facts, this identical jury
instruction m ght not pose any constitutional concerns.

. ANALYSI S

A. The jury instruction was a legally
correct statenment of the | aw

117 The jury instruction on Count 1 tracked the exact
| anguage of Ws. Stat. § 948.11(2)(a). Section 948.11(2)(a)
provides that a person is guilty of a Cass | felony if he or
she "with knowl edge of the character and content of the

material, sells, rents, exhibits, plays, distributes, or |oans

1
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to a child any harnful material, wth or wthout nonetary
consideration” and either (1) "knows or reasonably should know
that the child has not attained the age of 18 years" or,
alternatively, (2) "has face-to-face contact wth the child
before or during the sale, rental , exhi bi t, pl ayi ng,
di stribution, or loan."

1118 Likewise, in this case, the circuit court instructed

the jury as foll ows:

Exposing a child to harnful material, as defined
in § 948.11(2)(a) of the Crimnal Code of Wsconsin,
is commtted by one who, wth know edge of the
character and content of the material, sells, rents
exhibits, plays, distributes, or loans to a child any

har nf ul mat eri al , wth or Wi t hout nonet ary
consideration and has face-to-face contact with the
child before or during the sale, rental, exhibit,

pl ayi ng, distribution, or |oan.
The circuit court then broke down the statutory definition into
four elenents, instructing the jury that the State nust prove

each el enent beyond a reasonabl e doubt:

Before you may find the defendant guilty of this
offense, the State mnust prove by evidence which
satisfies you beyond a reasonable doubt that the
following four elenments were present.

1. The defendant exhibited or played harnfu
material to [AG].

2. The defendant had know edge of the character
and content of the material.

This requires that the defendant knew that the
mat erial contained a description, narrative account,
or representation  of nudi ty, sexually explicit
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conduct , sexual exci tenent, sadomasochi stic abuse,
physical torture, or brutality.

3. [A.G] was under the age of 18 years.

4. The defendant had face-to-face contact wth
the child before or during the exhibition or playing
of the material.

1119 As the lead opinion explains, and | do not dispute,
the circuit court erred when it instructed the jury on the
fourth elenment and applied the incorrect alternative under the
statute. See |ead op., 91146-52. As | nore fully explain in
Part B, on the basis of the fourth elenment, | conclude that
Gonzalez has met his burden of denonstrating a reasonable
likelihood that the jury applied the legally correct jury
instruction in a manner that violates the constitution. See
infra f1130- 36.

1120 The fourth elenment is a means of determ ning that the
def endant knew the child was under the age of 18. See |ead op.
146. Under the statute, the State can prove the fourth el enent
in one of two ways: either by proving that the defendant (1)
"kn[ew] or reasonably should [have] know{n] that the child ha[d]
not attained the age of 18 years"” or, alternatively, (2) "ha[d]
face-to-face contact with the child before or during the sale,
rental, exhibit, playing, distribution, or |[|oan." See Ws.
Stat. 8 948.11(2)(a). In this case, given the fact that A G is
Gonzal ez's daughter, the circuit court should have instructed
the jury that the fourth elenment is satisfied if the defendant
"kn[ew] or reasonably should [have] known] that [A G] ha[d]
not attained the age of 18 years.” See § 948.11(2)(a). The
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alternative "face-to-face" instruction is inapplicable under the
facts of this case. See lead op., 1151-52; infra fY130-31.

121 In spite of the fact that the instruction on the
fourth element did not fit the facts of this case, the jury
instruction otherw se tracked the exact |anguage of Ws. Stat.
§ 948.11(2)(a). The lead opinion clains to conclude that the
instruction was a legally correct statenent of the |aw See
| ead op., 9126-28. Still, at times, the lead opinion inplies
that the jury instruction was legally inaccurate because the
word "knowi ngly" was absent from the instruction's first
elenent.! That is, the lead opinion inplies that the circuit
court was required to explicitly instruct the jury that the jury
must be satisfied beyond a reasonable doubt that the defendant
"knowi ngly exhibited or played harnful material to A G" In
support, the lead opinion relies upon this court's decision in

State v. Thiel, 183 Ws. 2d 505, 515 N W2d 847 (1994). The

| ead opi nion reasons:

!l See, e.g., lead op., 73 ("The jury instruction did not
sufficiently define the first elenment of the crine, nanely, that
the State nust prove beyond a reasonable doubt that the
defendant knowingly exhibited the harnful material to the

child."); id., 926 n.14 ("For the reasons set forth, we would
conclude that the instruction was not a correct statement of the
law and was prejudicial error."); id., 936 (concluding that

Gonzal ez has net his burden of denonstrating that there is a
reasonabl e |ikelihood that the jury instruction msled the jury
because "the jury instruction did not explicitly instruct the
jury that the State nust prove beyond a reasonable doubt that
t he defendant know ngly, as opposed to accidentally, exhibited
the harnful mat eri al to the child"); id., 183 ("[T]he
instruction for Count 1 did not include the word 'know ng' or
"intentional."").
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As the defendant, the circuit court, the court of
appeals, the State, and this court know, the suprene
court in State v. Thiel, 183 Ws. 2d 505, 535, 515
N.W2d 847 (1994), interpreted Ws. Stat. 8§ 948.11 to
mean that "an individual violates [the statute] if he
or she, aware of the nature of the material, know ngly
offers or presents for inspection to a specific mnor
or mnors material defined as harnful to children.”

W sconsin Stat. 8§ 948.11, construed narrowy as
Thiel instructs, is the |aw The circuit court nust
instruct the jury according to that |aw

Lead op., 1133-34 (alteration in original); see also lead op.,

175 ("The Thiel <court interpreted the statutory |anguage to

ensure that the statute was not wunconstitutionally overbroad.
That interpretation requires that an accused 'know ngly' exhibit
the harnful material to the child."). The |ead opinion msreads

Thiel when it suggests that the circuit court was required to

add the word "knowingly" to the first element of the jury

instruction. 1In so doing, the |ead opinion rewites the statute
in a manner that Thiel expressly advocated against. I, unlike
the lead opinion, am not so willing to usurp the role of the

| egi sl ature or disregard the precedent that Thiel comands.

122 Qur decision in Thiel nust be understood in context.

In that case, the defendant raised a facial constitutional
challenge to Ws. Stat. § 948.11, arguing that the statute, as
witten, is substantially overbroad. 183 Ws. 2d at 518-20.
Specifically, the defendant nmaintained that the |anguage of
§ 948.11(2)(a), which provides that a person may not "exhibit"
material that is harnful to children, effectively <chills
legitimate activities protected by the First Amendnment—
including an adult's right to sell, view, or examne sexually

explicit materials deenmed harnful to mnors. ld. at 521. e
5



No. 2009AP1249- CR akz

di sagreed, concluding that "[t]he statute properly regulates the
di ssem nation of materials considered to be harnful to mnors
wi t hout unduly burdening the rights of adults to have access to
these sane materials.” 1d. at 523.

1123 As the Thiel court recogni zed, pursuant to G nsberg v.

New York, 390 U S. 629 (1968), a state nmay enact a "variable
obscenity" statute that prohibits the distribution of sexually
explicit materials to children, even though the sane nmaterials
woul d not be considered obscene if distributed to an adult.
Thiel, 183 Ws. 2d at 524-27. At the sane tinme, such statutes
must strike a proper balance between a state's conpelling
interest in protecting children and an adult's First Amendnment
right to have access to materials not considered obscene for

adul ts. See id. at 531 (citing Am Booksellers v. Wbb, 919

F.2d 1493 (11th Gr. 1990)). Accordingly, variable obscenity
statutes nust be narrowy construed and, inportantly, cannot be
rewitten in order to conform to constitutional requirenents.
See id. at 533.

1124 The Thiel court concluded that Ws. Stat. § 948.11, as
witten, can be narrowy construed to strike "a proper balance
between this state's conpelling interest to protect the physical
and psychol ogi cal well-being of our youth while not precluding
adult access to nmaterials deenmed to be harnful to mnors though
not obscene for adults." 1d. at 533-34. W reasoned that the
| anguage of 8§ 948.11 has been narrowWy drafted to only
incidentally affect an adult's First Amendnent right to view

materials not considered obscene for adults. |d. at 534. In
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particular, the I|anguage of § 948.11(2)(a), providing that a
person may not sell, loan, exhibit, or transfer harnfu

materials to a child, "focuses upon the affirmative conduct of
an individual toward a specific mnor or mnors." Id. at 535

Wth that being the focus, the statute is "[d]istinct from those
cases involving the comercial display of materials to a
general , consuner audience."” Id. A person violates § 948.11
only "if he or she, aware of the nature of the naterial,
knowi ngly offers or presents for inspection to a specific m nor
or mnors material defined as harnful to children in sec.
948.11(1)(b)." 1d.

1125 Thiel does not stand for the proposition that the word

"knowi ngly" is a requisite of the first element of the jury
instruction on Ws. Stat. § 948.11(2)(a). To the contrary, the

Thiel court concluded that the statute, as witten, "focuses

upon the affirmative conduct of an individual toward a specific
mnor or mnors." |Id. at 535. Hence, just as the circuit court
and court of appeals concluded in the instant case, see |ead
op., Y38, the statute's requirenment that a person "sell[],

rent[], exhibit[], play[], distribute[], or loan[]" harnful

mat eri al "to a «child® already contenplates knowing and
affirmati ve conduct. The |ead opinion rejects this analysis,
see id., 139, and instead, appears to rely on Thiel for the

proposition that the circuit court was required to explicitly
instruct the jury that the jury nust be satisfied beyond a
reasonabl e doubt that the defendant "knowi ngly exhibited or

pl ayed harnful material to A G" However, such rewiting of
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§ 948.11(2)(a) amounts to judicial legislating and is exactly
what the Thiel court made clear it could not do. See 183

Ws. 2d at 532-33; see also Heinerl v. Ozaukee OCnty., 256

Ws. 151, 155, 40 N.W2d 564 (1949) ("[While a statute should
be held valid whenever by any fair interpretation it may be
construed to serve a constitutional purpose, courts cannot go
beyond the province of legitimte construction to save it, and
where the nmeaning is plain, words cannot be read into it or out
of it for the purpose of saving one or other possible
alternative.").

1126 In sum in Thiel, this court did not rewite WSs.
Stat. 8§ 948.11(2)(a) and insert the word "know ngly" before the
phrase "sells, rents, exhibits, plays, distributes, or loans to

a child any harnful material | nstead, as we parsed the
statute, we narrowy construed that existing phrase as one
which, as witten, already enconpasses affirmative conduct
towards a specific mnor or mnors—as opposed to the act of
selling, renting, exhibiting, playing, distributing, or |oaning
the objected to material to an adult or group of adults when it
is not known that a nminor is part of the group.?

1127 Accordingly, both the [|anguage of W s. St at .

§ 948.11(2)(a) and this court's decision in Thiel lead nme to

conclude that the jury instruction on Count 1 was a legally

> See State v. Weidner, 2000 W 52, 920, 235 Ws. 2d 306
611 N W2d 684 (explaining that the Thiel court "not[ed] that
the term '"exhibit' contenplates affirmative conduct to target
specific mnors rather than a comercial display to a general
audi ence" (enphasis added)).
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correct statement of the law and that the absence of the word
"knowi ngly" from the first elenment did not render the
instruction deficient. In a different case, under a different
set of facts, this identical jury instruction m ght not pose any
constitutional concerns.

1128 However, | agree with the lead opinion that in |ight
of these proceedings as a whole, and particularly in |ight of
the jury instruction's msapplication of the fourth elenent,
Gonzalez has met his burden of denonstrating a reasonable
likelihood that the jury applied the legally correct jury

instruction in a manner that violates the constitution.

B. In Ilight of these proceedings as a whole,
Gonzal ez has nmet his burden of denobnstrating a
reasonable |ikelihood that the jury applied the
jury instruction in a manner that violates the
constitution.

1129 A defendant is entitled to a new trial if he or she
establishes that "'there is a reasonable likelihood that the

jury applied the challenged [jury] instruction[] in a nanner

that violates the constitution."'" State v. Burris, 2011 W 32,
145, _ Ws. 2d _, 797 N.W2d 430 (quoting State v. Lohneier,
205 Ws. 2d 183, 193, 556 N.W2d 90 (1996)). "[Aln 'especially

heavy burden is placed upon a defendant "who . . . seeks to
show constitutional error froma jury instruction that quotes a

state statute.” Waddi ngton v. Sarausad, 555 U S. 179, 129 S

Ct. 823, 831 (2009) (quoting Henderson v. Kibbe, 431 U S. 145,

155 (1977)). A defendant neets that burden if he or she
"*shows] both that the instruction was anbi guous and that there
was a reasonable likelihood that the jury applied the

instruction in a way that relieved the State of its burden of
9
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proving every element of the crine beyond a reasonable doubt.'"

Burris, 2011 W 32, 9148 (quoting Waddington, 129 S. C. at 831).

Upon review, we consider the challenged jury instruction "in
light of the proceedings as a whole, instead of viewing a single
instruction in artificial isolation.” Lohneier, 205 Ws. 2d at
194.

130 In this case, in light of the proceedings as a whol e,
| agree with the |ead opinion that Gonzal ez has net his burden
of denonstrating that the jury instruction on Count 1 was
anbi guous and that there is a reasonable Ilikelihood that the
jury applied the instruction in a way that relieved the State of
having to prove beyond a reasonable doubt that Gonzalez
exhi bited or played harnful material to A G See |ead op., 178
("The jury instruction at issue in the present case failed to

sufficiently instruct the jury of the nmeaning of the statutory

| anguage under the circunstances of the present case. Review ng

the jury instruction and proceedings as a whole, it 1is

reasonably likely that the jury was msled." (Enphasis added.)).
Unlike the lead opinion, | do not arrive at that conclusion on
the grounds that the jury instruction did not explicitly
instruct the jury that it nust be satisfied beyond a reasonable

doubt that the defendant "know ngly" exhibited or played harnful

10
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material to A G?3 See id., 1136-37. As di scussed above, the

jury instruction correctly stated the |aw | nstead, | concl ude

3 The lead opinion supports its conclusion, in part, by
conparing the jury instruction on Count 1 wth the jury
instruction on Count 2. See lead op., 91180-86. On Count 2,
consistent with the express |anguage of Ws. Stat. 8 948.055(1),
the circuit court instructed the jury that "[s]ection 948. 055 of
the Crimnal Code of Wsconsin is violated by a person who
intentionally causes a child to view or listen to sexually
explicit conduct for the purpose of sexually arousing or
gratifying the person or humliating or degrading the child."
(Enphasi s added.) The | ead opinion conpares that instruction's

explicit reference to "intentionally" wth the instruction on
Count 1, noting that "[t]he instruction for Count 1 has no
simlarly explicit 'intention' or 'know ng' |anguage."” Lead
op., Y84. I n making such a conparison, the |ead opinion nakes

several false insinuations, including suggesting that the terns
"knowi ngly" and "intentionally" are one and the sane. They are
not . In the crimnal statutes, the terns "know ngly" and
"intentionally" have distinct and particularized neanings
Conpare Ws. Stat. 8 939.23(2) with § 939.23(3).

The | ead opinion also falsely insinuates that Count 1 and
Count 2 are sonehow interrelated. A violation of Ws. Stat.
8§ 948.11(2)(a), Count 1, is separate and distinct from a
violation of Ws. Stat. § 948.055(1), Count 2. As the jury
instructions make explicit, the crines are conprised of entirely
different elements. Conpare Ws JI—€Erimnal 2142 with Ws JI—
Crimnal 2125. Not ably, a person is qguilty of violating Ws.
Stat. 8§ 948.055(1) if he or she "intentionally causes a child
who has not attained 18 years of age to view or listen to
sexually explicit conduct”™ and does so "for the purpose of
sexually arousing or gratifying the actor or humliating or

degrading the child.”™ If the child is under the age of 13, then
the actor is guilty of a Class F felony. § 948.055(2)(a). In
conparison, neither crimnal "intention" nor sexual arousal is
an element of Ws. Stat. 8§ 948.11(2)(a). A violation of

8§ 948.11(2)(a) is a Cass | felony.

11
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that the jury instruction was anbiguous and that there is a
reasonable |likelihood that the jury was msled because the
instruction msapplied the fourth elenent of the offense, given
the facts of this case.

1131 As nentioned earlier, the <circuit court msapplied
Ws. Stat. § 948.11(2)(a) when it instructed the jury that it
nmust be satisfied beyond a reasonable a doubt that Gonzal ez "had
face-to-face contact with [A.G] before or during the exhibition
or playing of the [harnful] material." As the lead opinion
expl ains, the instruction on "face-to-face contact” is generally
applicable to Internet transactions, in which the defendant may
assert the affirmative defense under § 948.11(2)(c) that he or
she "had reasonable cause to believe the child had attained the
age of 18 years.™ See lead op., 152; Ws Jl—Crimnal 2142A
In such cases, the State bears the burden of proving that the
def endant had "face-to-face contact with the child before or
during the sale, rental, exhibit, playing, distribution, or
| oan” of the harnful material and therefore had know edge of the

child' s age. § 948.11(2)(a)2.; see also State v. Widner, 2000

W 52, 235 Ws. 2d 306, 611 N.W2d 684.
132 In this case, however, the instruction on "face-to-

face contact” was unnecessary because Gonzalez's know edge of

Despite the fact that these two counts "arose out of
all egedly sinmultaneous events,” lead op., 182, it is entirely
legitimate for the jury to convict on one and not the other, and
| reject the lead opinion's insinuation otherw se. For exanple,
it is possible that the jury could believe that the defendant
exhibited or played the pornographic video to A.G but did not
intentionally cause her to view his masturbation for the purpose
of sexually arousing himor humliating her.

12
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A.G's age was not in doubt; A G is CGonzalez's daughter. Thus,
the circuit court should have instructed the jury that the
fourth elenent is satisfied on the alternative grounds that
Gonzal ez "kn[ew] or reasonably should [have] know n] that [A G]
ha[d] not attained the age of 18 years." See Ws. Stat.
§ 948.11(2)(a).

1133 In a different case, a jury instruction's erroneous
application of the instruction on "face-to-face contact” m ght
not rise to the level of a due process violation. However, in
this case, in light of the proceedings as a whole, it 1is
reasonably likely that the instruction on "face-to-face contact”
msled the jury into believing that the State did not have to
prove beyond a reasonable doubt that Gonzalez exhibited or
pl ayed harnful material to A G

134 By instructing the jury that it nust be satisfied
beyond a reasonable a doubt that Gonzalez "had face-to-face

contact with [A.G] before or during the exhibition or playing

of the [harnful] material,”™ the jury instruction nay have
relieved the State of having to prove that Gonzal ez exhibited or
pl ayed harnful material to A G (Enmphasis added.) That is, if
the jury found that Gonzal ez had face-to-face contact with A G
before, but not during, the exhibition or playing of the harnful
material, then it is reasonably likely that the jury did not
believe that Gonzal ez exhibited or played the harnful materi al
to A G That likelihood is conpounded by defense counsel's

closing argunents and the questions submtted by the jury.

13
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1135 In hi s cl osi ng ar gunment s, Gonzal ez' s counse
repeatedly spoke of "face-to-face" contact in relation to the
State having to prove that Gonzalez exhibited or played the
por nogr aphi ¢ video to A G *

136 In addition, the jury specifically asked the circuit
court to "[c]larify statenment 'the defendant exhibited or played
harnful material To [A.G] [the child],'" see |lead op., Y63, and
to define "face-to-face contact with the child," see id., 168.

1137 | do not pretend to know the jury's thought process or
the neaning behind its questions; the court's role is not to
invite such speculation. Nonet hel ess, the |ead opinion does
much of this. See id., 74 (speculating that the jury questions
"rai se the issue of whether the defendant had to know that the
child was present” and "went to whether the defendant's
exhibiting or playing the video to the child had to be done
"knowi ngly'"). Still, | am satisfied that, given the closing
argunents and the jury questions as they related to the fourth
elenent, it is at least reasonably Ilikely that the jury
instruction msled the jury into believing that the State did
not have to prove beyond a reasonable doubt that Gonzal ez

exhi bited or played harnful material to A G

4 For exanple, Gonzalez's counsel argued that "[t]here is
absolutely no evidence that [Gonzalez] intentionally exposed
[A.G] to the video in a face-to-face confrontation or context,
which is required by the statute for the first count.”
Simlarly, he argued that Gonzal ez's behavior was "consistent
wth a reasonable parent who would not and has testified []
would not intentionally knowingly exhibit a face-to-face, for
their child, a porno novie . "

14
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138 In conclusion, | want to make clear that the jury
instruction was a legally correct statenent of the |law and that
the absence of the word "knowi ngly" from the first elenent did
not render the instruction deficient. In a different case,
under a different set of facts, this identical jury instruction
m ght not pose any constitutional concerns. However, | agree
with the lead opinion that in light of these proceedings as a
whol e, CGonzal ez has net his burden of denonstrating a reasonable
likelihood that the jury applied the legally correct jury
instruction in a manner that violates the constitution.

1139 For the foregoing reasons, | respectfully concur.

1240 I am authorized to state that Justice PATI ENCE DRAKE
ROGGENSACK j oi ns this concurrence.
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