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NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2009AP1252- CR
(L.C. No. 2008CF1113)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl ai nti f f - Respondent , FI LED

Ve MAY 10, 2011
Shantell T. Harbor,

A. John Voel ker
Acting derk of Suprene

Def endant - Appel | ant - Petiti oner. Court

REVI EW of a decision of the Court of Appeals. Affirned.

11 ANN WALSH BRADLEY, J. The petitioner, Shuntell T.
Har bor, ! seeks review of an unpublished decision of the court of
appeals affirmng a <circuit court order denying Harbor's

post conviction motion.? Harbor contends that previously unknown

! Although the crimnal conplaint and the court caption
spell the defendant's nane "Shantell," her attorney indicated
that the proper spelling is "Shuntell." Throughout this
opinion, we use the spelling that the defendant indicates is
proper.

2 State v. Harbor, No. 2009AP1252-CR, unpublished slip op
(Ws. C. App., M. 30, 2010), affirming a judgnent and order
of the circuit court for MIwaukee County, Dennis P. Moroney,
Judge.
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i nformati on about her nental health, her addiction issues, and
her traumatic upbringing constitute new factors that justify
nodi fication of her sentence. In the alternative, she asserts
that she received ineffective assistance of counsel when her
attorney failed to investigate or present these factors to the
circuit court during sentencing.

12 We conclude that Harbor has not presented any new
factor that justifies nodification of her sentence. The facts
related to Harbor's nental health do not constitute a new factor
because Harbor's nental health issues were known to the circuit
court and taken into consideration at the tine the court inposed
sent ence. Further, the circuit court appropriately exercised
its discretion when it concluded that facts related to Harbor's
addiction issues and her traumatic upbringing did not justify
sentence nodi ficati on.

13 We further determne that Harbor has not denonstrated
that she received ineffective assistance of counsel because she
has not shown that her attorney's alleged shortcom ngs were
prej udici al . She has failed to show "a reasonable probability
that, but for counsel's unprofessional errors, the result of the
proceedi ng woul d have been different. A reasonabl e probability
is a probability sufficient to undermne confidence in the

3

outcone."® Accordingly, we affirmthe court of appeals.

3 strickland v. Washington, 466 U.S. 668, 694 (1984).
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14 The facts of this case are undi sputed. Based on three
separate incidents that occurred in February of 2008, Shuntell
Har bor was charged with three counts: attenpted robbery wth
threat of force, attenpted arned robbery with threat of force,
and armed robbery with threat of force. Brief descriptions of
each incident are taken fromthe crimnal conplaint.

15 The attenpted robbery charge is based on the statenent
made by a teller at Comunity Financial, a check cashing
servi ce. According to the statenent, Harbor approached the
w ndow and handed the teller a note demandi ng noney. The note
al so suggested that Harbor would shoot if the teller said
anything. After the teller pressed the alarm Harbor fled.

16 Later the sanme day, Harbor entered another branch
| ocation of Community Financial and approached the lead teller.
The attenpted arned robbery charge is based on the statenent
made by that teller. According to the statenent, Harbor passed
the teller a piece of paper, but the witing was illegible.
After the teller told her to rewite the nessage, Harbor becane
angry. Utimately, the teller could nake out the words "noney"
and "shoot," and she determned that Harbor was attenpting to
stage a robbery. \When the teller failed to give her any noney,
Har bor put her hand in her pocket in a threatening manner as if
she had a gun and stated, "Ch, you're not afraid of this?" The
teller left the wndow and Harbor left the business.

17 The arned robbery charge is based on an incident that
occurred 10 days later at a Hallmark store. The store's cashier
told the police that Harbor approached the counter, asked the

3
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cashier for noney, and then pulled out a butcher knife and
pointed it directly at the cashier. The cashier gave Harbor
money from both registers and from her wallet, totaling
approxi mately $100.

18 Har bor was picked up when she jaywalked in front of a
police officer. The officer observed that Harbor was carrying a
butcher knife in her jacket pocket, and she was placed in
custody for carrying a conceal ed weapon. Harbor nade statenents
inplicating herself in all three crines. Because she was on
probation at the tinme that these offenses were commtted, her
probati on was revoked.

19 Har bor  waived her prelimnary hearing. After
acknow edgi ng that she was facing a maxi mum puni shnent of 67.5
years incarceration and a $170,000 fine on the three charges
she pled guilty to all three counts.

110 During the plea colloquy, the court circuit expressed

an awareness that Harbor was taking nedication:

The Court: Have you had any drugs, nedication or
al cohol prior to comng to Court today?

The Def endant: No.

The Court: According to this you did, or at |east
you're receiving sonme treatnent.

The Defendant: Medication, yeah.
11 The court confirned that Harbor's nmedication was not
affecting her ability to understand and appreciate what was

happening in court or her ability to make decisions about the
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case. Utimately, it accepted Harbor's quilty plea. It did not
order a presentence investigation report (PSl).*

12 Throughout the plea hearing and the sentencing phase
of the proceedings, Harbor was represented by Attorney G egory
Parr. Al t hough Attorney Parr had the opportunity to present a
sentenci ng nenorandum at the sentencing hearing, he did not do
so.

113 During sentencing, the prosecutor focused on Harbor's
prior convictions: a 1992 conviction for robbery and theft, a
1993 conviction for arnmed robbery, and a 2006 escape conviction.
He argued that Harbor had been in and out of prison for years
due to probation revocations, and that she had been rel eased
from Taycheedah Correctional Institution only four nonths prior
to commtting the three offenses for which she was being
sentenced. He contended that the three offenses were thensel ves
serious incidents, and "it's just nmade nore serious by the fact
that the defendant does have a prior crimnal record.”
Utimately, the prosecutor recommended "a substantial prison
sentence . . . consecutive to any other sentence she is

currently serving," plus restitution.

* Wsconsin Stat. § 972.15 pernmits a court to order a PSI.

Its "primary purpose . . . is to provide the sentencing court
with accurate and relevant information upon which to base its
sent enci ng decision." Ws. Admin. Code DOC § 328.27. A PSI
aut hored by agents of the Departnent of Corrections wll contain

information related to the present offense, the defendant's
prior crimnal record and prior correctional institution record,
the victims statenent, the defendant's famly information and
personal history, as well as the defendant's present situation
and needs and the agent's sentencing recommendation. 1d.
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14 By contrast, Harbor's attorney recommended "a gl obal
sentence for these three offenses of ten years in the Wsconsin

State prison" consisting of five years of initial confinenent

and five years extended supervision. He told the court that
Harbor's "record is as indicated by the district attorney. |It's
not the nost extensive." He argued that Harbor had enpl oynent

history that "is substantial, covering a period of approximtely
seven years of enploynent."

115 Defense counsel asserted that Harbor's nmental health
was a mtigating factor. He contended that Harbor was "really
an inept robber” and "[i]t's alnost |ike she was asking to be
caught. And that may be not too surprising" because she suffers
"from both bipolar disorder and fairly severe depression.” "In
2007 al one," defense counsel explained, Harbor was "treated as
an in-patient at the M| waukee County Mental Health Conplex on
three different occasions. She takes nedication for her bipolar
di sorder and her depression."®

16 Defense counsel argued that Harbor's nental health
background "goes soneway towards explaining"” the offenses. He
contended that the sentence he had recommended was "an
appropriate one because of her psychological problens” and

because of other mtigating factors. He noted that Harbor fully

It was explained that Harbor was taking Effexor, Depacote,
and Seraquil. The court inquired whether any of the nedications
affected her ability to wunderstand or appreciate what was
happening in court, and Harbor responded that she understood and
that the nedications were not affecting her decisionmaking in
t he case.
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cooperated with the police when arrested, that she gave police
conpl ete statenents about the crinmes, that she pronptly accepted
responsi bility, and that she pled qguilty at an early
opportunity.

17 In determning the sentence, the court filled out a
sent enci ng wor ksheet. The worksheet indicates that the court
consi dered sonme factors to be aggravating and others mtigating.
The court considered Harbor's crimnal record and the
characteristics of the offenses to be anong the aggravating
factors. It considered other factors, including Harbor's
attitude and her nental health problens to be mitigating.?®

18 The court acknow edged that Harbor's nental health was
a mtigating factor. However , it concl uded that her
psychol ogi cal issues could be controlled through nedication and

t hat Harbor was responsible for her failure to do so:

Now, | grant you, you may have sone issues with your
ment al heal th. But you know, when you have issues
with mental health, nobst of these things, including

your type of manic-depressive disorder or whatever it
is, it's very nmuch controllable by nedications .o
And I'm not talking as if I'"'m Dr. Mroney because I'm
not . But | do know that it's controll able. And then
you go ahead and you l|lead a productive socially
oriented and appropriate lifestyle.

® O note, the court checked a box indicating that it
considered factors related to "alcohol and drug abuse"” to be
mtigating. It is not clear from the worksheet whether the
court was aware of Harbor's addiction to cocaine and considered
it to be a mtigating factor, or whether the court considered
the lack of evidence of any drug use to be a mtigating factor
There was no evidence related to drug and alcohol abuse
i ntroduced at the sentencing hearing.
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For whatever reason, you have not done that. And |
can't tell you why. | don't know if you' ve gone off
your nedications and you tried to control your
situation with other controlled substances which then
do nothing nore than exacerbate or worsen the
situation. . . . You ve got a very precarious chem ca
makeup in your body, nore so than nost people because
of this disorder.

And what that neans is there's very little tol erance
that you have that when you go out of whack that you
can stay within that appropriate level to be able to
function in a lawabiding and reasonable way.

You better understand that. You better start
functioning within your limtations and then hopefully
follow the treatnent reginens that are going to be
given to you, because if you don't, we're not going to
be tolerating this type of behavior

119 The court considered Harbor's failure to abide by the
| aw after having been convicted of simlar crines in her youth

to be an aggravating factor that nmade her a risk to the public:

The fact of the matter is that you' ve returned to your

days of being a foolish youth . . . . [When you are
34 years of age and vyou've had the multiple
experiences in life that you've had . . . you should
have learned sonme things . . . . You could have
| earned obviously you never wanted to go back to
pri son.

But unfortunately, when it gets down to going back
into alife of crimnal activity such as you did here,
simlar to what you did as a youth, it raises a |ot of

fears for the Court. Wy ? Because ny job is to
protect society. Sure it's to rehabilitate you too to
the extent possible. But if the experiences of life

both the good and the bad, haven't given you sone
insight as to what's the appropriate thing to do or
how to do it, you know, then | have a real protection
of society issue for the court to deal with[.]

20 The court explained to Harbor that its responsibility
was "to protect society first off" and also to "punish you

sufficiently so you're deterred from ever thinking about doing

8
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sonething as foolish as this again." It factored Harbor's
"W llingness or ability to follow the rules of Ilaw' and her
hi story of revoked probations into its consideration of her

character and rehabilitati ve needs:

[We don't want to be playing, you know, tag with you
as far as bringing you in and out of prison or the
like. W want you to do your tine . . . and then cone
out and hopefully adjust your life so then you start
being reintroduced back into society and you start
getting it again and you start doing the right thing.

21 Utimately, the court concluded that overall the facts
were "aggravated but nmediumrisk only." He explained, "I believe
you have the basic intellectual capacity to do better which
makes ne not want to throw away the key. But you're going to be
under supervision for a long tine. You need it." On the
sentenci ng worksheet, a sentence in the aggravated nedium risk
range called for 8-15 years of confinenent. The court inposed
three consecutive sentences totaling 24 years, consisting of 12

years of confinenent and 12 years of extended supervision.’

" Specifically, the court sentenced Harbor to ten years,
five incarceration and five on extended supervision for arned
robbery. It sentenced Harbor to eight years, four incarceration
and four on extended supervision, for attenpted arned robbery.
Finally, it sentenced her to six years, three incarceration and
three on extended supervision, for attenpted robbery. The court
ordered that the sentences be served consecutively wth each
other and also with the sentence she was currently serving.

As conditions of extended supervision on all three counts,
the court ordered Harbor to have a nental health eval uation and
ACDA assessnment and to follow whatever treatnent is necessary.
It ordered cognitive intervention counseling and parenting
counseling. Anong other conditions, the court ordered Harbor to
refrain fromconsunm ng controll ed substances and al cohol
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22 Harbor was appoi nted postconviction counsel. Her new
attorney requested an evaluation from Cedar Creek Famly
Counseling, Inc. (the Cedar Creek Report). In conmpiling the
Report, a social worker relied on interviews with Harbor and her
mother, nental health records from Taycheedah Correctional
Institution, and discovery material provided by the defense.

123 The Cedar Creek Report, which 1is discussed nore
t horoughly below, detailed Harbor's severe depression and other
mental health issues; her on-and-off dependency on cocaine; and
traumati c issues from Harbor's childhood. The report concl uded:
"It appears quite likely that M. Harbor's nental heath issues
and severe drug dependency problens are at the core of her
crim nal behavior."

124 Relying on the information from the Cedar Creek
Report, Harbor's postconviction counsel filed a notion posing
two issues: (1) whether the report prepared by Cedar Creek,
whi ch presents previously unknown information about Harbor's
mental health status, her addiction issues, and her traumatic
upbringi ng, constitutes a new factor justifying nodification of
her sentence; and (2) whether Harbor was denied the assistance
of counsel when her sentencing attorney failed to investigate or
present those mtigating factors.

125 Harbor argued that her sentence should be nodified
because of the new factors presented in the Cedar Creek
Report . If the information in the Report had been presented to
the sentencing court, she asserted, "the offense |evel would
have been reduced from aggravated to internediate.” " Rat her

10
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than | ocking Harbor up to punish her and protect society," she
argued, the sentence "should be structured to help her deal wth
her nental health issues, her addiction issues, and her
traumati c chil dhood. She is deserving of |ess punishnment, and
asks that her sentence be nodified to reflect such.”

26 In addition, Harbor argued that Attorney Parr had been
ineffective for failing to investigate and present the facts
uncovered in the Cedar Creek Report. Wth her notion, Harbor
filed an affidavit making the foll ow ng assertions: that she had
informed Attorney Parr about her nedications and nental health
concerns, but that to her know edge, he mnmade no further
investigation; that Attorney Parr never asked her about any
potential mtigating factors; and that "during the course of
this case, from the filing of the crimnal conplaint until
sentencing, | only spoke to Attorney Parr in the bullpen jail on
the day | was scheduled to go to court, imediately before |
went to court.”

127 The circuit court denied Harbor's notion for
postconviction relief in a witten order wthout holding a
heari ng. Regarding Harbor's nental health issues, the court
said: "The sentencing transcript reveals that the defendant's
mental health issues were addressed, discussed and consi dered by
this court at the tinme of sentencing. Al though the information
may not have been as extensive as a report would have detail ed,
the court was cognizant of the problens facing the defendant."”

It concluded that "[f]lamliarity with a nore extensive analysis

11
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of the defendant's nental health problens would not have caused
the court to inpose a |l esser sentence in this case."”

28 The court then turned to address Harbor's addiction to
cocaine and history of drug use. It acknow edged that "a drug
addiction was never nentioned at the time of sentencing to
account for the defendant's behavior[.]" Neverthel ess, it
determined that "even if the court had been aware of it, a
| esser sentence would not have been inposed.” According to the
Cedar Creek Report, the court explained, Harbor continually
returned to drug use after receiving treatnent. The court
concluded that "[t]his repeated behavior which she denonstrated
over the years would have been a mmjor aggravating factor in the
sentence she received" because her "recurring drug usage would
cause her to continue to be a substantial risk to society.”

129 Finally, in addressing her traumatic upbringing, the
court found "no connection between the defendant's state of m nd
when she was twelve and the offenses she commtted when she was
35." It concluded that "[t]his circunstance would not have
altered the court's sentence.™

130 The court then turned to Harbor's ineffective
assi stance of counsel claim Because it determned that it
would not have sentenced Harbor any differently had the
information in the Report been presented during sentencing, the
court concluded that Harbor's case had not been prejudiced by
t he absence of a presentence report.

131 In an unpublished per curiam opinion, the court of

appeals affirnmed. Quoting State v. Mchels, 150 Ws. 2d 94, 99,

12
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441 N.W2d 278 (Ct. App. 1989), the court asserted that a new
factor is "an event or developnent that frustrates the purpose

of the original sentence.” State v. Harbor, 2009AP1252-CR

unpublished slip op., Y2 (Ws. C. App., Mir. 30, 2010). It
concluded that the information presented by Harbor did not bear
on the circuit court's primary concern in inposing sentence,

public safety, and was therefore not a new factor:

The circuit court's nmjor focus at sentencing was the
need to protect the public. The information in the
Cedar Creek Counseling sentencing report sheds 1ight
on the difficulties Harbor has faced in the past and
currently faces, but does not address the circuit
court's overriding concern in framng its sentence—
the need to protect the public. Since the information
in the report does not bear on the circuit court's
primary concern in inposing sentence, it 1is not
"highly relevant to the inposition of the origina
sentence,” and thus is not a new factor.

ld., 3.

132 The court of appeals also determned that Harbor's
i neffective assistance of counsel claim was unavailing because
she could not show that she had been prejudiced by her counsel's
clainmed ineffectiveness: "[T]he mtigating information would not
have undercut the circuit court's primary concern—that Harbor
is currently a danger to the public.” I1d., 95.

[

133 W are asked to determine whether Harbor's notion
presents a new factor justifying sentence nodification. \Wether
a fact or set of facts presented by the defendant constitutes a

"new factor" is a question of |aw State v. Hegwood, 113

Ws. 2d 544, 547, 335 N.W2d 399 (1983). W review questions of

13
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| aw i ndependently of the determ nations rendered by the circuit
court and the court of appeals. Id. The determ nation of
whether that new factor justifies sentence nodification 1is
commtted to the discretion of the circuit court, and we review
such decisions for erroneous exercise of discretion. Id. at
546.

134 We are also asked to determ ne whether Harbor received
i neffective assistance of counsel at sentencing. Qur review of
a claimof ineffective assistance of counsel is a m xed question

of fact and |aw State v. Mloney, 2005 W 74, {15, 281

Ws. 2d 595, 698 N W2d 583. W will not disturb the circuit
court's findings of fact unless they are clearly erroneous, but
the ultimte determ nations of whether an attorney's performance
fell below constitutional standards and whether the defendant
was prejudiced as a result are questions of law 1d.
11

135 Wthin certain constraints, Wsconsin circuit courts
have inherent authority to nodify crimnal sentences. Hegwood,
113 Ws. 2d at 546. A court cannot base a sentence nodification

on reflection and second thoughts al one. State v. Wensch, 69

Ws. 2d 467, 474, 480, 230 N.W2d 665 (1975). However, it may

14
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base a sentence nodification upon the defendant's showing of a
"new factor."® Hegwood, 113 Ws. 2d at 546.

136 Deciding a notion for sentence nodification based on a
new factor is a two-step inquiry. The defendant has the burden
to denonstrate by clear and convincing evidence the existence of

a new factor. State v. Franklin, 148 Ws. 2d 1, 8-9, 434

N. W2d 609 (1989). Whet her the fact or set of facts put forth
by the defendant constitutes a "new factor" is a question of
I aw. Hegwood, 113 Ws. 2d at 547. The requirenent that the
def endant denonstrate the existence of a new factor prevents a
court from nodifying a sentence based on second thoughts and
reflection al one.

137 The existence of a new factor does not automatically
entitle the defendant to sentence nodification. Hegwood, 113

Ws. 2d at 546; State v. Verstoppen, 185 Ws. 2d 728, 740-42,

519 N W2d 653 (Ct. App. 1994). Rather, if a new factor is
present, the circuit court determ nes whether that new factor
justifies nodification of the sentence. Frankl i n, 148

Ws. 2d at 8. In making that determnation, the circuit court

8 Under other circumstances, a circuit court has authority
to nodify a sentence even though no new factor is presented,
such as when the court determnes that the sentence is illegal
or void, State v. Crochiere, 2004 W 78, 912, 273 Ws. 2d 57,
681 N.W2d 524, or when the court determnes that the sentence
is unduly harsh or wunconscionable, id.; State v. W ensch, 69
Ws. 2d 467, 230 N W2d 665 (1975); State . Ral ph, 156
Ws. 2d 433, 438, 456 N.W2d 657 (Ct. App. 1990). A court also
has authority to vacate a sentence and resentence the defendant
if the court relied on inaccurate information when originally
sentenci ng the defendant. State v. Tiepelman, 2006 W 66, 291
Ws. 2d 179, 717 N.w2ad 1.

15
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exercises its discretion. Hegwood, 113 Ws. 2d at 546;

Franklin, 148 Ws. 2d at 8; State v. Paske, 163 Ws. 2d 52, 60,

471 N.W2d 55 (1991).
138 Thus, to prevail, the defendant nust denonstrate both
the existence of a new factor and that the new factor justifies

nodi fi cation of the sentence. State v. Crochiere, 2004 W 78,

124, 273 Ws. 2d 57, 681 N W2d 524. Accordingly, if a court
determnes that the facts do not constitute a new factor as a
matter of law, "it need go no further in its analysis" to decide
the defendant's notion. Id. That is, it need not determne
whether, in the exercise of its discretion, the sentence should
be nodified. Id. Alternatively, if the court determ nes that
in the exercise of its discretion, the alleged new factor would
not justify sentence nodification, the court need not determ ne
whet her the facts asserted by the defendant constitute a new
factor as a matter of law. 1d.

139 Due to inconsistencies in our case law, we begin by
clarifying the definition of a "new factor” in the context of a
nmotion for sentence nodification. W then address the
defendant's argunents and determ ne whether the circuit court
properly denied Harbor's request for sentence nodification.

A
140 The definition of a "new factor” is set forth in

Rosado v. State, 70 Ws. 2d 280, 288, 234 N.W2d 69 (1975) as

follows: "a fact or set of facts highly relevant to the
i nposition of sentence, but not known to the trial judge at the
time of original sentencing, either because it was not then in

16
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exi stence or because, even though it was then in existence, it
was unknow ngly overl ooked by all of the parties.”
141 This definition from Rosado is one of |ong-standing.

Nevert hel ess, in State v. M chel s, 150 Ws. 2d 94, 441

N.W2d 278 (C. App. 1989), the court of appeals appeared to
nmodify the Rosado new factor test by adding an additional

requi renment. Citing Hegwood, Krueger, and Sepulveda,® the

M chels court concluded that "the case law since Rosado has
limted the 'new factor' standard to situations where the new
factor frustrates the purpose of the original sentencing." 150
Ws. 2d at 97.

142 1t should be noted that the Mchels court's
nodi fication of the Rosado definition found no support in the
existing law at the tine. Nei t her Hegwood nor Krueger use the
phrase "frustrate the purpose” when discussing sentence
nodi fi cati on based on a new factor. These cases do not support
the Mchels <court's assertion that "a new factor [nust]
frustrate[] the purpose of the original sentencing."

143 Furthernore, although State v. Sepulveda does address

frustration of purpose in its discussion, 119 Ws. 2d 546, 557,
350 NNW2d 96 (1984), the issue before the Sepulveda court did
not involve the circuit court's inherent authority to nodify a

sentence based on a new factor. Rat her, the issue was whet her

® State v. Hegwood, 113 Ws. 2d 544, 335 N.W2d 399 (1983);
State v. Krueger, 119 Ws. 2d 327, 351 N WwW2d 738 (C. App.
1984); State v. Sepulveda, 119 Ws. 2d 546, 350 N W2d 96
(1984).

17
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the circuit court exceeded its statutory authority to nodify
probation wunder Ws. Stat. § 973.09(3)(a) by increasing the
def endant's puni shment and effectively revoki ng probation.

44 In Sepulveda, the circuit court had inposed a stayed
prison sentence and conditioned probation upon the defendant
voluntarily admtting hinself to the Mendota Mental Health
I nstitute. Id. at 549. The court later learned that this
condition could not be nmet because the defendant was denied
adm ssi on. Id. Upon a notion by the State, the court
"nodif[ied] the defendant's probation from institutionalization
at a nmental hospital to incarceration in a state prison." 1d.
at 551.

45 The defendant argued that the circuit court was
wWthout the authority wunder Ws. Stat. 8§ 973.09(3)(a) to
effectively revoke pr obati on because doi ng SO woul d
inmpermssibly infringe upon the authority of the departnment of
health and social services. Id. at 553. Utimitely, the
Sepul veda court held that a circuit court had the authority to
modify the ternms of probation as it had, but that authority
"should only be utilized by the courts in cases . . . where the
judge's intent behind the grant of probation is conpletely
frustrated due to the failure of a primary condition" of
probation. 1d. at 557.

146 The Mchels court appended this I|imtation on a
circuit court's statutory authority to nodify probation to the
definition of new factor set forth in Rosado. Yet, W-sconsin
courts have not consistently enbraced the Mchels court's

18
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addendum to the Rosado definition. As a result, there are now
two divergent |ines of cases in our state jurisprudence.

147 One line of cases sinply sets forth Rosado's
definition of a "new factor."'® The other line of cases cites
the Rosado definition of "new factor” but then sets forth
frustration of the purpose of the original sentencing as an
additional requirement.' This second line of cases could be
read to hold that a fact asserted by the defendant is not a new

factor unless the Rosado test is satisfied and the fact also

frustrates the purpose of the original sentence. See, e.g.,

State v. Delaney, 2006 W App 37, 98, 289 Ws. 2d 714, 712

N.W2d 368 ("The effect of the 'new factor' nust frustrate the

pur pose of the original sentencing.").

10 state v. Lechner, 217 Ws. 2d 392, 423-24, 576 N.W2d 912
(1998); State v. Smet, 186 Ws. 2d 24, 27, 519 N W2d 697
(1994); State v. Kluck, 210 Ws. 2d 1, 7, 563 N.W2d 468 (1997);
State v. Crockett, 2001 W App 235, 913, 248 Ws. 2d 120, 635
N. W2d 673; State . Ni ckel , 2010 W  App 161, 18, 330
Ws. 2d 750, 754 N. W 2d 765; Ral ph, 156 Ws. 2d at 436;
Franklin, 148 Ws. 2d at 8; Cresci v. State, 89 Ws. 2d 495,
503, 278 N.W2d 850 (1979); State v. Macenon, 113 Ws. 2d 662,
668, 335 N W2d 402 (1983); Krueger, 119 Ws. 2d at 333;
Sepul veda, 119 Ws. 2d at 550 n. 1.

11 See, e.g., State v. Johnson, 158 Ws. 2d 458, 466, 463
N.W2d 352 (Ct. App. 1990); State v. Chanpion, 2002 W App 267,
14, 258 Ws. 2d 781, 654 N W2d 242; State v. Crochiere, 2004 W
78, Y12, 273 Ws. 2d 57, 681 N.W2d 524; State v. Trujillo, 2005
W 45, 913, 279 Ws. 2d 712, 694 N.W2d 933; State v. Del aney,
2006 W App 37, 289 Ws. 2d 714, 712 N W2d 368; State v.
Schl adweiler, 2009 W App 177, 7, 322 Ws. 2d 642, 777
N.W2d 114; see also State v. Carter, 208 Ws. 2d 142, 146, 560
N.W2d 256 (1997) ("[t]he purpose of sentence nodification is to
allow a court to correct a sentence when new factors frustrate
t he purpose of the sentencing court").
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148 We take this opportunity to clarify the |aw e
conclude that frustration of the purpose of the original
sentence is not an independent requirenent when determ ning
whether a fact or set of facts alleged by a defendant
constitutes a new factor.

49 The purposes underlying a sentence "include, but are
not limted to, the protection of the community, punishnent of
the defendant, rehabilitation of the defendant, and deterrence

to others.” State v. @Gllion, 2004 W 42, 940, 270 Ws. 2d 535,

678 N W2d 197. Certainly, a fact that frustrates the purpose
of the original sentence likely satisfies the Rosado test,
provided that the fact was also unknown to the circuit court at
the time of the sentencing. Any fact that frustrates the
purpose of the original sentence would generally be a new fact
that is "highly relevant to the inposition of sentence.”

150 Yet, the converse may not always be true. A circuit
court mght conclude that its entire approach to sentencing
woul d have been different had it been aware of a fact that is
"highly relevant to the inposition of sentence.” Even so, the
court may not be able to conclude that the new fact, which would
have changed its entire approach to sentencing, necessarily
frustrates the purpose of the original sentence it inposed.

51 The requirenents for sentence nodification are neant
to "pronote[] the policy of finality of judgnents [while at the
sane tine] satisf[ying] the purpose of sentence nodification,
which is the correction of unjust sentences." Franklin, 148
Ws. 2d at 9. During oral argunent, the State appeared to
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concede that strictly applying the Mchels | anguage woul d unduly
constrain the «circuit court's exercise of discretion in

correcting unjust sentences:

| do not know that | would want to argue that in the
exercise of its discretion the court could not say
well, this does not really frustrate what | was doi ng.
However, with this new information that | did not have
at sentencing, | would have had the sanme purpose but |
m ght have changed the sentence slightly. | would not
say that a court could not do that since this is a
di scretionary standard.

Requiring the court to conclude that the purpose of the original
sentencing was frustrated would undercut the purpose underlying
sentence nodification, which is to allow a <circuit court
discretion to nodify sentences in an appropriate case.

52 Accordingly, we conclude that the definition set forth
in Rosado is the correct definition of a "new factor" for
pur poses of sentence nodification. W wthdraw any | anguage
from Mchels and the cases followng Mchels that suggests an
additional requirenment that an alleged new factor nust also
frustrate the purpose of the original sentence.

B

153 Harbor asserts that there are three categories of new
factors that justify nodification of her sentence: her nental
heal th, her addiction issues, and her traumatic chil dhood. e
address each category in turn.

154 The Cedar Creek Report provided a detailed narrative
of Harbor's struggles with nmental health issues. According to

the Report, Harbor was first prescribed antidepressants when she
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was I ncarcer at ed at Taycheedah, and she has t aken
antidepressants on and off for years. Sonetime around 2001,
when she becane pregnant with her only child, Harbor fell into a

deep state of depression that was ultimately stabilized through
medi cat i on. Wen she was living in the comunity, however, she
often neglected to take her nedication.

155 Shortly after her release from Taycheedah in 2007,
Har bor attenpted suicide. She was admtted to a nental health
conplex and diagnosed wth bipolar disorder. She reported
difficulty taking the nedication that was prescribed for the
di sorder because it gave her nightmares.

56 The Report concludes that Harbor is nopst successful
when she is engaged in full-tine enploynent and intensive
al cohol, drug, and nental health therapy. During her current
i ncarceration, Harbor has attended individual and group therapy
sessions and is adhering to her nedication regi nen.

157 A new factor is one that was "not known to the trial
judge at the tinme of original sentencing, either because it was
not then in existence or because, even though it was then in
exi stence, it was unknow ngly overl ooked by all of the parties.”
Rosado, 70 Ws. 2d at 288. Therefore, any fact that was known
to the court at the tinme of sentencing does not constitute a new

factor. See State v. Ralph, 156 Ws. 2d 433, 456 N W2d 657

(C.  App. 1990) (concluding that the fact that Ralph's
acconplice received a |lesser sentence than Ralph was not a new
factor because the circuit court judge had been infornmed at the
time of Ralph's sentencing that a |esser sentence had been
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reconmmended for the acconplice); State v. Kr ueger, 119

Ws. 2d 327, 335, 351 NW2d 738 (C. App. 1984) (concluding
that there was no new factor because "the so-called 'new factor’
was, in fact, knowm to the trial judge at the time of
sent enci ng) .

158 Like the <circuit court, we observe that Harbor's
"mental health issues were addressed, discussed and considered"
during sentencing and that "the court was cognizant of the
probl ens facing the defendant.™ The court was infornmed that
Har bor had been diagnosed wth bipolar disorder and severe
depression, that she had been hospitalized for nental health
i ssues, and that she had been prescribed nedication to control
her synptons. W conclude as a nmatter of law that the facts
related to Harbor's nental health do not constitute a new
factor.'?

159 We turn next to the facts in the Cedar Creek Report
that relate to Harbor's use of and addiction to cocaine and
ot her substances. The Report explains that Harbor began
dri nki ng al cohol when she was 15 years old, that she started

snoki ng marijuana when she was 16 years old, and she first tried

2 W note that the circuit court relied on State v.
M chels, 150 Ws. 2d 94, 99, 441 N W2d 278 (C. App. 1989) in
determining that Harbor's nental health was not a new factor.
Quoting Mchels, the court said that "[t]he purpose of the
sentence is not frustrated by additional and nore expansive
know edge of the defendant's nental health issues in this case.”
Al t hough we have stated that this |anguage from M chel s does not
set forth an additional requirement for a new factor, we agree
with the circuit court's ultimte determnation that Harbor's
mental health is not a new factor.

23



No. 2009AP1252- CR

cocai ne after graduating from high school. Harbor believes that
she becane addicted to cocaine wthin two nonths of trying it
for the first tinme.

60 In 1992 and 1993, Harbor commtted robberies to get
money to buy drugs. Utimtely, she was sentenced to seven
years incarceration and eight vyears of probation. Wi | e
i ncarcerated, Harbor participated in alcohol and drug treatnent.
Upon her release, she initially stayed clean. After a couple of
nmont hs, however, she started using cocaine again and ultimtely
returned to daily use. As a result, her probation was revoked.

61 The sane pattern of behavior was repeated several
times before Harbor was arrested for the current offenses.
Harbor would quit using cocaine during her incarceration, and
upon release, she would initially stay clean. However, she
would wultimately fall into her old habits and start wusing
cocai ne again, leading to the revocation of her probation.

62 The circuit court did not expressly determ ne whether
Harbor's history of addiction to cocaine constituted a new
factor. Rather, in exercising its discretion, the court
concluded that had it known about Harbor's "recurring drug use,"
"a l|lesser sentence would not have been inposed.” The court
determned that "[t]his repeated behavior which she denonstrated
over the years woul d have been a mmjor aggravating factor in the
sentence she received" because her "recurring drug usage would
cause her to continue to be a substantial risk to society."”

163 We conclude that the circuit court did not erroneously
exercise its discretion. It made no error of law, and it
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explained its reason for <concluding that the facts Harbor
presented did not justify nodification of her sentence.

164 Finally, we turn to the facts in the Cedar Creek
Report that relate to Harbor's chil dhood. According to the
Report, Harbor's nmother was only 15 years old when she becane
pregnant, and Harbor's father was not involved in her Ilife.
When Harbor was young, her nother drank and used cocai ne. Her
not her's abusive boyfriend raped Harbor on two occasions.
Utimtely, when Harbor was 14 years old, Harbor's nother |left
her boyfriend, and later, she quit abusing drugs and al cohol.

65 Again, the circuit court did not expressly determ ne
whet her the facts about Harbor's childhood constituted a new
factor. Rather, in exercising its discretion, the court
indicated that it did not find the facts to be mtigating. | t
explained that it found "no connection between the defendant's
state of mnd when she was twelve and the offenses she commtted
when she was 35." This conclusion does not denonstrate an
erroneous exercise of discretion.

166 We conclude that Harbor has not presented any new
factor that justifies nodification of her sentence. The facts
related to Harbor's nental health do not constitute a new factor
because Harbor's nental health issues were known to the circuit
court and taken into consideration at the tine the court inposed
sent ence. Further, the circuit court appropriately exercised
its discretion when it concluded that facts related to Harbor's
addiction issues and her traumatic upbringing did not justify
sentence nodi ficati on.

25



No. 2009AP1252- CR

|V
167 We exam ne next Harbor's claim of i neffective
assistance of counsel and evaluate it under the analysis set

forth in Strickland v. Wshington, 466 U S. 668 (1984). To

prevail, a defendant nust denonstrate that (1) counsel's
performance was deficient, and (2) the deficiency was
prej udici al . ld. at 687. We need not address both conponents

of the inquiry if the defendant fails to make an adequate
showi ng on one. [|d. at 697.

168 In all cases, and especially in a case involving a
maxi mum sentence of alnost 70 years, it behooves an attorney to
i nvestigate possible mtigating factors and to bring themto the
attention of the court. Doing so may involve requesting the
court to order a PSI, comm ssioning a sentencing nenorandum or
def ense attorneys conducting their own investigation.

169 We have commented that, given the abolition of parole
boards which had served as a check on a sentencing court's
exercise of discretion, "judges have an enhanced need for nore
conplete information wupfront, at the tine of sentencing.”
Gllion, 270 Ws. 2d 535, 1133-34. It is better for a judge
to arrive at "a conclusion that is based on nore conplete and
accurate information and reached by an organized franmework for
the exercise of discretion.” [d., 36.

170 We agree with Harbor that an attorney's failure to
investigate possible mtigating factors and present them at

sent enci ng may, in sone cases, constitute defi ci ent
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performance.'® See State v. Pote, 2003 W App 31, 934, 260

Ws. 2d 426, 659 N W2d 82; Wggins v. Smth, 539 US. 510

(2003). In this case, however, we do not decide whether
Attorney Parr's performance was deficient.

171 An attorney's performance should be judged based on
the facts of the particular case as they existed at the tine.
Strickland, 466 U S. at 690. Here, the circuit court did not
make any findings of fact regarding Attorney Parr's performance.
As a result of its determnation about prejudice, the circuit
court did not conduct a Machner hearing and we do not have the
benefit of testinony from Attorney Parr about any investigation
he may have undertaken and any strategic decisions he may have

made. 14

13 1n other cases, an attorney m ght persuasively argue that
the failure to bring potentially aggravating circunstances to
the court's attention was a sound strategic decision.

4 Under State v. Machner, 92 Ws. 2d 797, 285 N.W2d 905
(C. App. 1979), a hearing nmay be held when a crimnal
defendant's attorney 1is challenged for allegedly providing
i neffective assistance. At the hearing, the defendant's
attorney testifies as to his or her reasoning on the chall enged
action or inaction, and that testinony provides a basis for the
court's determ nation of whether the attorney's actions were the
result of deliberate trial strategy or deficient performance.
Id. at 804.
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72 Like the circuit court and the court of appeals, we
focus our analysis on whether Harbor was prejudiced by Attorney
Parr's alleged deficiency. To prove prejudice, Harbor nust show
that "there is a reasonable probability that, but for counsel's
unprof essional errors, the result of the proceeding would have
been different. A reasonable probability is a probability

sufficient to underm ne confidence in the outcone." Strickl and,

466 U.S. at 694.

173 Harbor argues that "wth the mtigating factors, the
sent enci ng gui del i nes woul d change" because Harbor woul d be seen
"not as a clever, greedy sociopath, but a person struggling with
past denons, resulting in addictions and nental health issues,
for which rehabilitation or treatnent, not punishnent, 1is
necessary." She asserts that with this know edge, the court
woul d have placed her "in the Mediunlinternedi ate category, wth
a suggested confinenent of 5-10 years."

74 Harbor's argunent regarding prejudice fails to account
for the fact that the circuit court did not consider the

information presented in the Cedar Creek Report to Dbe

W note that Wsconsin courts appear to use the terns
"strategic" and "tactical" interchangeably. See, e.g., State v.
Felton, 110 Ws. 2d 485, 502, 329 N W2d 161 (1983) ("The
prudent -1 awer standard requires that strategic or tactical
deci sions nust be based upon rationality founded on the facts

and the |aw. If tactical or strategic decisions are nade on
such a basis, this court will not find that those decisions
constitute ineffective assistance of counsel . . . ."). W do

not perceive any substantive difference between these ternms in
the context of an ineffective assistance of counsel claim
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mtigating. Rat her, the Court considered many of the facts to
be aggravating and others to be irrel evant.

175 Although the Report paints a nore conplete picture of
Harbor and contains sone synpathetic facts, the information
presented denonstrates that Harbor struggled to abstain from
using cocaine while on probation and that she repeatedly
rel apsed into cocaine use when she was living in the comunity.
The circuit court focused on Harbor's denonstrated difficulty to
stay sober even when under supervision by the departnment of
corrections. It enphasized that safety of the public was of
paranount inportance here and concluded that the new factors
asserted by Harbor would not have made any difference in its
sent enci ng deci sion. Accordingly, we determ ne that Harbor has
failed to denonstrate that her attorney's alleged shortcom ngs
wer e prejudicial.

176 In sum we conclude that Harbor has not presented any
new factor that justifies nodification of her sentence. The
facts related to Harbor's nental health do not constitute a new
factor because Harbor's nental health issues were known to the
circuit court and taken into consideration at the tine the court
i nposed sentence. Further, the <circuit court appropriately
exercised its discretion when it concluded that facts related to
Har bor's addiction issues and her traumatic upbringing did not
justify sentence nodification.

1977 We further determ ne that Harbor has not denonstrated
that she received ineffective assistance of counsel because she
has not shown that her attorney's alleged shortcom ngs were
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prej udici al . She has failed to show "a reasonable probability
that, but for counsel's unprofessional errors, the result of the
proceedi ng woul d have been different. A reasonabl e probability
is a probability sufficient to undermne confidence in the
outcone." Accordingly, we affirmthe court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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