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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  Shunt el l  T.  

Har bor , 1 seeks r evi ew of  an unpubl i shed deci s i on of  t he cour t  of  

appeal s af f i r mi ng a c i r cui t  cour t  or der  denyi ng Har bor ' s  

post convi ct i on mot i on. 2  Har bor  cont ends t hat  pr evi ousl y unknown 
                                                 

1 Al t hough t he cr i mi nal  compl ai nt  and t he cour t  capt i on 
spel l  t he def endant ' s name " Shant el l , "  her  at t or ney i ndi cat ed 
t hat  t he pr oper  spel l i ng i s  " Shunt el l . "   Thr oughout  t hi s 
opi ni on,  we use t he spel l i ng t hat  t he def endant  i ndi cat es i s 
pr oper .  

2 St at e v.  Har bor ,  No.  2009AP1252- CR,  unpubl i shed sl i p op.  
( Wi s.  Ct .  App. ,  Mar .  30,  2010) ,  af f i r mi ng a j udgment  and or der  
of  t he c i r cui t  cour t  f or  Mi l waukee Count y,  Denni s P.  Mor oney,  
Judge.  
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i nf or mat i on about  her  ment al  heal t h,  her  addi ct i on i ssues,  and 

her  t r aumat i c upbr i ngi ng const i t ut e new f act or s t hat  j ust i f y 

modi f i cat i on of  her  sent ence.   I n t he al t er nat i ve,  she asser t s 

t hat  she r ecei ved i nef f ect i ve assi st ance of  counsel  when her  

at t or ney f ai l ed t o i nvest i gat e or  pr esent  t hese f act or s t o t he 

c i r cui t  cour t  dur i ng sent enci ng.    

¶2 We concl ude t hat  Har bor  has not  pr esent ed any new 

f act or  t hat  j ust i f i es modi f i cat i on of  her  sent ence.   The f act s 

r el at ed t o Har bor ' s ment al  heal t h do not  const i t ut e a new f act or  

because Har bor ' s ment al  heal t h i ssues wer e known t o t he c i r cui t  

cour t  and t aken i nt o consi der at i on at  t he t i me t he cour t  i mposed 

sent ence.   Fur t her ,  t he c i r cui t  cour t  appr opr i at el y exer ci sed 

i t s di scr et i on when i t  concl uded t hat  f act s r el at ed t o Har bor ' s 

addi ct i on i ssues and her  t r aumat i c upbr i ngi ng di d not  j ust i f y 

sent ence modi f i cat i on.     

¶3 We f ur t her  det er mi ne t hat  Har bor  has not  demonst r at ed 

t hat  she r ecei ved i nef f ect i ve assi st ance of  counsel  because she 

has not  shown t hat  her  at t or ney' s al l eged shor t comi ngs wer e 

pr ej udi c i al .   She has f ai l ed t o show " a r easonabl e pr obabi l i t y  

t hat ,  but  f or  counsel ' s unpr of essi onal  er r or s,  t he r esul t  of  t he 

pr oceedi ng woul d have been di f f er ent .   A r easonabl e pr obabi l i t y  

i s  a pr obabi l i t y  suf f i c i ent  t o under mi ne conf i dence i n t he 

out come. " 3  Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

I  

                                                 
3 St r i ckl and v.  Washi ngt on,  466 U. S.  668,  694 ( 1984) .  
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¶4 The f act s of  t hi s case ar e undi sput ed.   Based on t hr ee 

separ at e i nci dent s t hat  occur r ed i n Febr uar y of  2008,  Shunt el l  

Har bor  was char ged wi t h t hr ee count s:  at t empt ed r obber y wi t h 

t hr eat  of  f or ce,  at t empt ed ar med r obber y wi t h t hr eat  of  f or ce,  

and ar med r obber y wi t h t hr eat  of  f or ce.   Br i ef  descr i pt i ons of  

each i nci dent  ar e t aken f r om t he cr i mi nal  compl ai nt .      

¶5 The at t empt ed r obber y char ge i s  based on t he st at ement  

made by a t el l er  at  Communi t y Fi nanci al ,  a check cashi ng 

ser vi ce.   Accor di ng t o t he st at ement ,  Har bor  appr oached t he 

wi ndow and handed t he t el l er  a not e demandi ng money.   The not e 

al so suggest ed t hat  Har bor  woul d shoot  i f  t he t el l er  sai d 

anyt hi ng.   Af t er  t he t el l er  pr essed t he al ar m,  Har bor  f l ed.  

¶6 Lat er  t he same day,  Har bor  ent er ed anot her  br anch 

l ocat i on of  Communi t y Fi nanci al  and appr oached t he l ead t el l er .   

The at t empt ed ar med r obber y char ge i s based on t he st at ement  

made by t hat  t el l er .   Accor di ng t o t he st at ement ,  Har bor  passed 

t he t el l er  a pi ece of  paper ,  but  t he wr i t i ng was i l l egi bl e.   

Af t er  t he t el l er  t ol d her  t o r ewr i t e t he message,  Har bor  became 

angr y.   Ul t i mat el y,  t he t el l er  coul d make out  t he wor ds " money"  

and " shoot , "  and she det er mi ned t hat  Har bor  was at t empt i ng t o 

st age a r obber y.   When t he t el l er  f ai l ed t o gi ve her  any money,  

Har bor  put  her  hand i n her  pocket  i n a t hr eat eni ng manner  as i f  

she had a gun and st at ed,  " Oh,  you' r e not  af r ai d of  t hi s?"   The 

t el l er  l ef t  t he wi ndow and Har bor  l ef t  t he busi ness.      

¶7 The ar med r obber y char ge i s based on an i nci dent  t hat  

occur r ed 10 days l at er  at  a Hal l mar k st or e.   The st or e' s cashi er  

t ol d t he pol i ce t hat  Har bor  appr oached t he count er ,  asked t he 
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cashi er  f or  money,  and t hen pul l ed out  a but cher  kni f e and 

poi nt ed i t  di r ect l y at  t he cashi er .   The cashi er  gave Har bor  

money f r om bot h r egi st er s and f r om her  wal l et ,  t ot al i ng 

appr oxi mat el y $100.  

¶8 Har bor  was pi cked up when she j aywal ked i n f r ont  of  a 

pol i ce of f i cer .   The of f i cer  obser ved t hat  Har bor  was car r y i ng a 

but cher  kni f e i n her  j acket  pocket ,  and she was pl aced i n 

cust ody f or  car r y i ng a conceal ed weapon.   Har bor  made st at ement s 

i mpl i cat i ng her sel f  i n al l  t hr ee cr i mes.   Because she was on 

pr obat i on at  t he t i me t hat  t hese of f enses wer e commi t t ed,  her  

pr obat i on was r evoked.    

¶9 Har bor  wai ved her  pr el i mi nar y hear i ng.   Af t er  

acknowl edgi ng t hat  she was f aci ng a maxi mum puni shment  of  67. 5 

year s i ncar cer at i on and a $170, 000 f i ne on t he t hr ee char ges,  

she pl ed gui l t y t o al l  t hr ee count s.     

¶10 Dur i ng t he pl ea col l oquy,  t he cour t  c i r cui t  expr essed 

an awar eness t hat  Har bor  was t aki ng medi cat i on:  

The Cour t :  Have you had any dr ugs,  medi cat i on or  
al cohol  pr i or  t o comi ng t o Cour t  t oday?  

The Def endant :  No.  

The Cour t :  Accor di ng t o t hi s you di d,  or  at  l east  
you' r e r ecei v i ng some t r eat ment .  

The Def endant :  Medi cat i on,  yeah.   

¶11 The cour t  conf i r med t hat  Har bor ' s medi cat i on was not  

af f ect i ng her  abi l i t y  t o under st and and appr eci at e what  was 

happeni ng i n cour t  or  her  abi l i t y  t o make deci s i ons about  t he 
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case.   Ul t i mat el y,  i t  accept ed Har bor ' s gui l t y pl ea.   I t  di d not  

or der  a pr esent ence i nvest i gat i on r epor t  ( PSI ) . 4   

¶12 Thr oughout  t he pl ea hear i ng and t he sent enci ng phase 

of  t he pr oceedi ngs,  Har bor  was r epr esent ed by At t or ney Gr egor y 

Par r .   Al t hough At t or ney Par r  had t he oppor t uni t y t o pr esent  a 

sent enci ng memor andum at  t he sent enci ng hear i ng,  he di d not  do 

so.    

¶13 Dur i ng sent enci ng,  t he pr osecut or  f ocused on Har bor ' s 

pr i or  convi ct i ons:  a 1992 convi ct i on f or  r obber y and t hef t ,  a 

1993 convi ct i on f or  ar med r obber y,  and a 2006 escape convi ct i on.   

He ar gued t hat  Har bor  had been i n and out  of  pr i son f or  year s 

due t o pr obat i on r evocat i ons,  and t hat  she had been r el eased 

f r om Taycheedah Cor r ect i onal  I nst i t ut i on onl y f our  mont hs pr i or  

t o commi t t i ng t he t hr ee of f enses f or  whi ch she was bei ng 

sent enced.   He cont ended t hat  t he t hr ee of f enses wer e t hemsel ves 

ser i ous i nci dent s,  and " i t ' s  j ust  made mor e ser i ous by t he f act  

t hat  t he def endant  does have a pr i or  cr i mi nal  r ecor d. "   

Ul t i mat el y,  t he pr osecut or  r ecommended " a subst ant i al  pr i son 

sent ence .  .  .  consecut i ve t o any ot her  sent ence she i s 

cur r ent l y ser vi ng, "  pl us r est i t ut i on.       

                                                 
4 Wi sconsi n St at .  § 972. 15 per mi t s a cour t  t o or der  a PSI .   

I t s " pr i mar y pur pose .  .  .  i s  t o pr ovi de t he sent enci ng cour t  
wi t h accur at e and r el evant  i nf or mat i on upon whi ch t o base i t s 
sent enci ng deci s i on. "   Wi s.  Admi n.  Code DOC § 328. 27.   A PSI  
aut hor ed by agent s of  t he Depar t ment  of  Cor r ect i ons wi l l  cont ai n 
i nf or mat i on r el at ed t o t he pr esent  of f ense,  t he def endant ' s 
pr i or  cr i mi nal  r ecor d and pr i or  cor r ect i onal  i nst i t ut i on r ecor d,  
t he v i ct i m' s st at ement ,  t he def endant ' s f ami l y i nf or mat i on and 
per sonal  hi st or y ,  as wel l  as t he def endant ' s pr esent  s i t uat i on 
and needs and t he agent ' s sent enci ng r ecommendat i on.   I d.    



No.  2009AP1252- CR   

 

6 
 

¶14 By cont r ast ,  Har bor ' s at t or ney r ecommended " a gl obal  

sent ence f or  t hese t hr ee of f enses of  t en year s i n t he Wi sconsi n 

St at e pr i son"  consi st i ng of  f i ve year s of  i ni t i al  conf i nement  

and f i ve year s ext ended super vi s i on.   He t ol d t he cour t  t hat  

Har bor ' s " r ecor d i s as i ndi cat ed by t he di st r i ct  at t or ney.   I t ' s  

not  t he most  ext ensi ve. "   He ar gued t hat  Har bor  had empl oyment  

hi st or y t hat  " i s  subst ant i al ,  cover i ng a per i od of  appr oxi mat el y  

seven year s of  empl oyment . "    

¶15 Def ense counsel  asser t ed t hat  Har bor ' s ment al  heal t h 

was a mi t i gat i ng f act or .   He cont ended t hat  Har bor  was " r eal l y 

an i nept  r obber "  and " [ i ] t ' s  al most  l i ke she was aski ng t o be 

caught .   And t hat  may be not  t oo sur pr i s i ng"  because she suf f er s  

" f r om bot h bi pol ar  di sor der  and f ai r l y sever e depr essi on. "   " I n 

2007 al one, "  def ense counsel  expl ai ned,  Har bor  was " t r eat ed as 

an i n- pat i ent  at  t he Mi l waukee Count y Ment al  Heal t h Compl ex on 

t hr ee di f f er ent  occasi ons.   She t akes medi cat i on f or  her  bi pol ar  

di sor der  and her  depr essi on. " 5     

¶16 Def ense counsel  ar gued t hat  Har bor ' s ment al  heal t h 

backgr ound " goes someway t owar ds expl ai ni ng"  t he of f enses.   He 

cont ended t hat  t he sent ence he had r ecommended was " an 

appr opr i at e one because of  her  psychol ogi cal  pr obl ems"  and 

because of  ot her  mi t i gat i ng f act or s.   He not ed t hat  Har bor  f ul l y  

                                                 
5 I t  was expl ai ned t hat  Har bor  was t aki ng Ef f exor ,  Depacot e,  

and Ser aqui l .   The cour t  i nqui r ed whet her  any of  t he medi cat i ons 
af f ect ed her  abi l i t y  t o under st and or  appr eci at e what  was 
happeni ng i n cour t ,  and Har bor  r esponded t hat  she under st ood and 
t hat  t he medi cat i ons wer e not  af f ect i ng her  deci s i onmaki ng i n 
t he case.  
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cooper at ed wi t h t he pol i ce when ar r est ed,  t hat  she gave pol i ce 

compl et e st at ement s about  t he cr i mes,  t hat  she pr ompt l y accept ed 

r esponsi bi l i t y ,  and t hat  she pl ed gui l t y  at  an ear l y 

oppor t uni t y.   

¶17 I n det er mi ni ng t he sent ence,  t he cour t  f i l l ed out  a 

sent enci ng wor ksheet .   The wor ksheet  i ndi cat es t hat  t he cour t  

consi der ed some f act or s t o be aggr avat i ng and ot her s mi t i gat i ng.   

The cour t  consi der ed Har bor ' s cr i mi nal  r ecor d and t he 

char act er i st i cs of  t he of f enses t o be among t he aggr avat i ng 

f act or s.   I t  consi der ed ot her  f act or s,  i ncl udi ng Har bor ' s 

at t i t ude and her  ment al  heal t h pr obl ems t o be mi t i gat i ng. 6      

¶18 The cour t  acknowl edged t hat  Har bor ' s ment al  heal t h was 

a mi t i gat i ng f act or .   However ,  i t  concl uded t hat  her  

psychol ogi cal  i ssues coul d be cont r ol l ed t hr ough medi cat i on and 

t hat  Har bor  was r esponsi bl e f or  her  f ai l ur e t o do so:     

Now,  I  gr ant  you,  you may have some i ssues wi t h your  
ment al  heal t h.   But  you know,  when you have i ssues 
wi t h ment al  heal t h,  most  of  t hese t hi ngs,  i nc l udi ng 
your  t ype of  mani c- depr essi ve di sor der  or  what ever  i t  
i s ,  i t ' s  ver y much cont r ol l abl e by medi cat i ons .  .  .  .   
And I ' m not  t al k i ng as i f  I ' m Dr .  Mor oney because I ' m 
not .   But  I  do know t hat  i t ' s  cont r ol l abl e.   And t hen 
you go ahead and you l ead a pr oduct i ve soci al l y 
or i ent ed and appr opr i at e l i f est y l e.    

                                                 
6 Of  not e,  t he cour t  checked a box i ndi cat i ng t hat  i t  

consi der ed f act or s r el at ed t o " al cohol  and dr ug abuse"  t o be 
mi t i gat i ng.   I t  i s  not  c l ear  f r om t he wor ksheet  whet her  t he 
cour t  was awar e of  Har bor ' s addi ct i on t o cocai ne and consi der ed 
i t  t o be a mi t i gat i ng f act or ,  or  whet her  t he cour t  consi der ed 
t he l ack of  evi dence of  any dr ug use t o be a mi t i gat i ng f act or .   
Ther e was no evi dence r el at ed t o dr ug and al cohol  abuse 
i nt r oduced at  t he sent enci ng hear i ng.  
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For  what ever  r eason,  you have not  done t hat .   And I  
can' t  t el l  you why.   I  don' t  know i f  you' ve gone of f  
your  medi cat i ons and you t r i ed t o cont r ol  your  
s i t uat i on wi t h ot her  cont r ol l ed subst ances whi ch t hen 
do not hi ng mor e t han exacer bat e or  wor sen t he 
si t uat i on.  .  .  .  You' ve got  a ver y pr ecar i ous chemi cal  
makeup i n your  body,  mor e so t han most  peopl e because 
of  t hi s di sor der .  .  .  .   

And what  t hat  means i s t her e' s  ver y l i t t l e t ol er ance 
t hat  you have t hat  when you go out  of  whack t hat  you 
can st ay wi t hi n t hat  appr opr i at e l evel  t o be abl e t o 
f unct i on i n a l aw- abi di ng and r easonabl e way.  
 .  .  .  You bet t er  under st and t hat .   You bet t er  st ar t  
f unct i oni ng wi t hi n your  l i mi t at i ons and t hen hopef ul l y 
f ol l ow t he t r eat ment  r egi mens t hat  ar e goi ng t o be 
gi ven t o you,  because i f  you don' t ,  we' r e not  goi ng t o 
be t ol er at i ng t hi s t ype of  behavi or  .  .  .  .    

¶19 The cour t  consi der ed Har bor ' s f ai l ur e t o abi de by t he 

l aw af t er  havi ng been convi ct ed of  s i mi l ar  cr i mes i n her  yout h 

t o be an aggr avat i ng f act or  t hat  made her  a r i sk t o t he publ i c:  

The f act  of  t he mat t er  i s t hat  you' ve r et ur ned t o your  
days of  bei ng a f ool i sh yout h .  .  .  .   [ W] hen you ar e 
34 year s of  age and you' ve had t he mul t i pl e 
exper i ences i n l i f e t hat  you' ve had .  .  .  you shoul d 
have l ear ned some t hi ngs .  .  .  .   You coul d have 
l ear ned obvi ousl y you never  want ed t o go back t o 
pr i son.  .  .  .                  

But  unf or t unat el y,  when i t  get s  down t o goi ng back 
i nt o a l i f e of  cr i mi nal  act i v i t y such as you di d her e,  
s i mi l ar  t o what  you di d as a yout h,  i t  r ai ses a l ot  of  
f ear s f or  t he Cour t .   Why?  Because my j ob i s t o 
pr ot ect  soci et y.   Sur e i t ' s  t o r ehabi l i t at e you t oo t o 
t he ext ent  possi bl e.   But  i f  t he exper i ences of  l i f e,  
bot h t he good and t he bad,  haven' t  gi ven you some 
i nsi ght  as t o what ' s t he appr opr i at e t hi ng t o do or  
how t o do i t ,  you know,  t hen I  have a r eal  pr ot ect i on 
of  soci et y i ssue f or  t he cour t  t o deal  wi t h[ . ]   

¶20 The cour t  expl ai ned t o Har bor  t hat  i t s  r esponsi bi l i t y  

was " t o pr ot ect  soci et y f i r st  of f "  and al so t o " puni sh you 

suf f i c i ent l y so you' r e det er r ed f r om ever  t hi nki ng about  doi ng 
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somet hi ng as f ool i sh as t hi s agai n. "   I t  f act or ed Har bor ' s 

" wi l l i ngness or  abi l i t y  t o f ol l ow t he r ul es of  l aw"  and her  

hi st or y of  r evoked pr obat i ons i nt o i t s consi der at i on of  her  

char act er  and r ehabi l i t at i ve needs:    

[ W] e don' t  want  t o be pl ayi ng,  you know,  t ag wi t h you 
as f ar  as br i ngi ng you i n and out  of  pr i son or  t he 
l i ke.   We want  you t o do your  t i me .  .  .  and t hen come 
out  and hopef ul l y adj ust  your  l i f e so t hen you st ar t  
bei ng r ei nt r oduced back i nt o soci et y and you st ar t  
get t i ng i t  agai n and you st ar t  doi ng t he r i ght  t hi ng.   

¶21 Ul t i mat el y,  t he cour t  concl uded t hat  over al l  t he f act s 

wer e " aggr avat ed but  medi um r i sk onl y. "  He expl ai ned,  " I  bel i eve 

you have t he basi c i nt el l ect ual  capaci t y t o do bet t er  whi ch 

makes me not  want  t o t hr ow away t he key.   But  you' r e goi ng t o be 

under  super vi s i on f or  a l ong t i me.   You need i t . "   On t he 

sent enci ng wor ksheet ,  a sent ence i n t he aggr avat ed medi um r i sk  

r ange cal l ed f or  8- 15 year s of  conf i nement .   The cour t  i mposed 

t hr ee consecut i ve sent ences t ot al i ng 24 year s,  consi st i ng of  12 

year s of  conf i nement  and 12 year s of  ext ended super vi s i on. 7   

                                                 
7 Speci f i cal l y,  t he cour t  sent enced Har bor  t o t en year s,  

f i ve i ncar cer at i on and f i ve on ext ended super vi s i on f or  ar med 
r obber y.   I t  sent enced Har bor  t o ei ght  year s,  f our  i ncar cer at i on 
and f our  on ext ended super vi s i on,  f or  at t empt ed ar med r obber y.   
Fi nal l y,  i t  sent enced her  t o s i x  year s,  t hr ee i ncar cer at i on and 
t hr ee on ext ended super vi s i on,  f or  at t empt ed r obber y.   The cour t  
or der ed t hat  t he sent ences be ser ved consecut i vel y wi t h each 
ot her  and al so wi t h t he sent ence she was cur r ent l y ser vi ng.  

As condi t i ons of  ext ended super vi s i on on al l  t hr ee count s,  
t he cour t  or der ed Har bor  t o have a ment al  heal t h eval uat i on and 
AODA assessment  and t o f ol l ow what ever  t r eat ment  i s necessar y.   
I t  or der ed cogni t i ve i nt er vent i on counsel i ng and par ent i ng 
counsel i ng.   Among ot her  condi t i ons,  t he cour t  or der ed Har bor  t o 
r ef r ai n f r om consumi ng cont r ol l ed subst ances and al cohol .     
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¶22 Har bor  was appoi nt ed post convi ct i on counsel .   Her  new 

at t or ney r equest ed an eval uat i on f r om Cedar  Cr eek Fami l y  

Counsel i ng,  I nc.  ( t he Cedar  Cr eek Repor t ) .   I n compi l i ng t he 

Repor t ,  a soci al  wor ker  r el i ed on i nt er vi ews wi t h Har bor  and her  

mot her ,  ment al  heal t h r ecor ds f r om Taycheedah Cor r ect i onal  

I nst i t ut i on,  and di scover y mat er i al  pr ovi ded by t he def ense.     

¶23 The Cedar  Cr eek Repor t ,  whi ch i s di scussed mor e 

t hor oughl y bel ow,  det ai l ed Har bor ' s sever e depr essi on and ot her  

ment al  heal t h i ssues;  her  on- and- of f  dependency on cocai ne;  and 

t r aumat i c i ssues f r om Har bor ' s chi l dhood.   The r epor t  concl uded:  

" I t  appear s qui t e l i kel y t hat  Ms.  Har bor ' s ment al  heat h i ssues 

and sever e dr ug dependency pr obl ems ar e at  t he cor e of  her  

cr i mi nal  behavi or . "    

¶24 Rel yi ng on t he i nf or mat i on f r om t he Cedar  Cr eek 

Repor t ,  Har bor ' s post convi ct i on counsel  f i l ed a mot i on posi ng 

t wo i ssues:  ( 1)  whet her  t he r epor t  pr epar ed by Cedar  Cr eek,  

whi ch pr esent s pr evi ousl y unknown i nf or mat i on about  Har bor ' s 

ment al  heal t h st at us,  her  addi ct i on i ssues,  and her  t r aumat i c 

upbr i ngi ng,  const i t ut es a new f act or  j ust i f y i ng modi f i cat i on of  

her  sent ence;  and ( 2)  whet her  Har bor  was deni ed t he assi st ance 

of  counsel  when her  sent enci ng at t or ney f ai l ed t o i nvest i gat e or  

pr esent  t hose mi t i gat i ng f act or s.     

¶25 Har bor  ar gued t hat  her  sent ence shoul d be modi f i ed 

because of  t he new f act or s pr esent ed i n t he Cedar  Cr eek  

Repor t .   I f  t he i nf or mat i on i n t he Repor t  had been pr esent ed t o 

t he sent enci ng cour t ,  she asser t ed,  " t he of f ense l evel  woul d 

have been r educed f r om aggr avat ed t o i nt er medi at e. "   " Rat her  
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t han l ocki ng Har bor  up t o puni sh her  and pr ot ect  soci et y, "  she 

ar gued,  t he sent ence " shoul d be st r uct ur ed t o hel p her  deal  wi t h 

her  ment al  heal t h i ssues,  her  addi ct i on i ssues,  and her  

t r aumat i c chi l dhood.   She i s deser vi ng of  l ess puni shment ,  and 

asks t hat  her  sent ence be modi f i ed t o r ef l ect  such. "        

¶26 I n addi t i on,  Har bor  ar gued t hat  At t or ney Par r  had been 

i nef f ect i ve f or  f ai l i ng t o i nvest i gat e and pr esent  t he f act s 

uncover ed i n t he Cedar  Cr eek Repor t .   Wi t h her  mot i on,  Har bor  

f i l ed an af f i davi t  maki ng t he f ol l owi ng asser t i ons:  t hat  she had 

i nf or med At t or ney Par r  about  her  medi cat i ons and ment al  heal t h 

concer ns,  but  t hat  t o her  knowl edge,  he made no f ur t her  

i nvest i gat i on;  t hat  At t or ney Par r  never  asked her  about  any 

pot ent i al  mi t i gat i ng f act or s;  and t hat  " dur i ng t he cour se of  

t hi s case,  f r om t he f i l i ng of  t he cr i mi nal  compl ai nt  unt i l  

sent enci ng,  I  onl y spoke t o At t or ney Par r  i n t he bul l pen j ai l  on 

t he day I  was schedul ed t o go t o cour t ,  i mmedi at el y bef or e I  

went  t o cour t . "    

¶27 The ci r cui t  cour t  deni ed Har bor ' s mot i on f or  

post convi ct i on r el i ef  i n a wr i t t en or der  wi t hout  hol di ng a 

hear i ng.   Regar di ng Har bor ' s ment al  heal t h i ssues,  t he cour t  

sai d:  " The sent enci ng t r anscr i pt  r eveal s t hat  t he def endant ' s 

ment al  heal t h i ssues wer e addr essed,  di scussed and consi der ed by 

t hi s cour t  at  t he t i me of  sent enci ng.   Al t hough t he i nf or mat i on 

may not  have been as ext ensi ve as a r epor t  woul d have det ai l ed,  

t he cour t  was cogni zant  of  t he pr obl ems f aci ng t he def endant . "   

I t  concl uded t hat  " [ f ] ami l i ar i t y wi t h a mor e ext ensi ve anal ysi s 
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of  t he def endant ' s ment al  heal t h pr obl ems woul d not  have caused 

t he cour t  t o i mpose a l esser  sent ence i n t hi s case. "         

¶28 The cour t  t hen t ur ned t o addr ess Har bor ' s addi ct i on t o 

cocai ne and hi st or y of  dr ug use.   I t  acknowl edged t hat  " a dr ug 

addi ct i on was never  ment i oned at  t he t i me of  sent enci ng t o 

account  f or  t he def endant ' s behavi or [ . ] "   Never t hel ess,  i t  

det er mi ned t hat  " even i f  t he cour t  had been awar e of  i t ,  a 

l esser  sent ence woul d not  have been i mposed. "   Accor di ng t o t he 

Cedar  Cr eek Repor t ,  t he cour t  expl ai ned,  Har bor  cont i nual l y 

r et ur ned t o dr ug use af t er  r ecei v i ng t r eat ment .   The cour t  

concl uded t hat  " [ t ] hi s r epeat ed behavi or  whi ch she demonst r at ed 

over  t he year s woul d have been a maj or  aggr avat i ng f act or  i n t he 

sent ence she r ecei ved"  because her  " r ecur r i ng dr ug usage woul d 

cause her  t o cont i nue t o be a subst ant i al  r i sk t o soci et y. "    

¶29 Fi nal l y,  i n addr essi ng her  t r aumat i c upbr i ngi ng,  t he 

cour t  f ound " no connect i on bet ween t he def endant ' s st at e of  mi nd 

when she was t wel ve and t he of f enses she commi t t ed when she was 

35. "   I t  concl uded t hat  " [ t ] hi s c i r cumst ance woul d not  have 

al t er ed t he cour t ' s  sent ence. "  

¶30 The cour t  t hen t ur ned t o Har bor ' s i nef f ect i ve 

assi st ance of  counsel  c l ai m.   Because i t  det er mi ned t hat  i t  

woul d not  have sent enced Har bor  any di f f er ent l y had t he 

i nf or mat i on i n t he Repor t  been pr esent ed dur i ng sent enci ng,  t he 

cour t  concl uded t hat  Har bor ' s case had not  been pr ej udi ced by 

t he absence of  a pr esent ence r epor t .   

¶31 I n an unpubl i shed per  cur i am opi ni on,  t he cour t  of  

appeal s af f i r med.   Quot i ng St at e v.  Mi chel s,  150 Wi s.  2d 94,  99,  
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441 N. W. 2d 278 ( Ct .  App.  1989) ,  t he cour t  asser t ed t hat  a new 

f act or  i s " an event  or  devel opment  t hat  f r ust r at es t he pur pose 

of  t he or i gi nal  sent ence. "   St at e v.  Har bor ,  2009AP1252- CR,  

unpubl i shed sl i p op. ,  ¶2 ( Wi s.  Ct .  App. ,  Mar .  30,  2010) .   I t  

concl uded t hat  t he i nf or mat i on pr esent ed by Har bor  di d not  bear  

on t he ci r cui t  cour t ' s  pr i mar y concer n i n i mposi ng sent ence,  

publ i c saf et y,  and was t her ef or e not  a new f act or :  

The ci r cui t  cour t ' s  maj or  f ocus at  sent enci ng was t he 
need t o pr ot ect  t he publ i c.   The i nf or mat i on i n t he 
Cedar  Cr eek Counsel i ng sent enci ng r epor t  sheds l i ght  
on t he di f f i cul t i es Har bor  has f aced i n t he past  and 
cur r ent l y f aces,  but  does not  addr ess t he c i r cui t  
cour t ' s  over r i di ng concer n i n f r ami ng i t s sent ence——
t he need t o pr ot ect  t he publ i c.   Si nce t he i nf or mat i on 
i n t he r epor t  does not  bear  on t he ci r cui t  cour t ' s  
pr i mar y concer n i n i mposi ng sent ence,  i t  i s  not  
" hi ghl y r el evant  t o t he i mposi t i on of  t he or i gi nal  
sent ence, "  and t hus i s not  a new f act or .    

I d. ,  ¶3.  

¶32 The cour t  of  appeal s al so det er mi ned t hat  Har bor ' s 

i nef f ect i ve assi st ance of  counsel  c l ai m was unavai l i ng because 

she coul d not  show t hat  she had been pr ej udi ced by her  counsel ' s  

c l ai med i nef f ect i veness:  " [ T] he mi t i gat i ng i nf or mat i on woul d not  

have under cut  t he c i r cui t  cour t ' s  pr i mar y concer n——t hat  Har bor  

i s cur r ent l y a danger  t o t he publ i c. "   I d. ,  ¶5.  

I I  

¶33 We ar e asked t o det er mi ne whet her  Har bor ' s mot i on 

pr esent s a new f act or  j ust i f y i ng sent ence modi f i cat i on.   Whet her  

a f act  or  set  of  f act s pr esent ed by t he def endant  const i t ut es a 

" new f act or "  i s a quest i on of  l aw.   St at e v.  Hegwood,  113 

Wi s.  2d 544,  547,  335 N. W. 2d 399 ( 1983) .   We r evi ew quest i ons of  
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l aw i ndependent l y of  t he det er mi nat i ons r ender ed by t he c i r cui t  

cour t  and t he cour t  of  appeal s.   I d.   The det er mi nat i on of  

whet her  t hat  new f act or  j ust i f i es sent ence modi f i cat i on i s 

commi t t ed t o t he di scr et i on of  t he c i r cui t  cour t ,  and we r evi ew 

such deci s i ons f or  er r oneous exer ci se of  di scr et i on.   I d.  at  

546.   

¶34 We ar e al so asked t o det er mi ne whet her  Har bor  r ecei ved 

i nef f ect i ve assi st ance of  counsel  at  sent enci ng.   Our  r evi ew of  

a c l ai m of  i nef f ect i ve assi st ance of  counsel  i s  a mi xed quest i on 

of  f act  and l aw.   St at e v.  Mal oney,  2005 WI  74,  ¶15,  281 

Wi s.  2d 595,  698 N. W. 2d 583.   We wi l l  not  di st ur b t he c i r cui t  

cour t ' s  f i ndi ngs of  f act  unl ess t hey ar e c l ear l y  er r oneous,  but  

t he ul t i mat e det er mi nat i ons of  whet her  an at t or ney' s per f or mance 

f el l  bel ow const i t ut i onal  st andar ds and whet her  t he def endant  

was pr ej udi ced as a r esul t  ar e quest i ons of  l aw.   I d.  

I I I  

¶35 Wi t hi n cer t ai n const r ai nt s,  Wi sconsi n c i r cui t  cour t s 

have i nher ent  aut hor i t y t o modi f y cr i mi nal  sent ences.   Hegwood,  

113 Wi s.  2d at  546.   A cour t  cannot  base a sent ence modi f i cat i on 

on r ef l ect i on and second t hought s al one.   St at e v.  Wuensch,  69 

Wi s.  2d 467,  474,  480,  230 N. W. 2d 665 ( 1975) .   However ,  i t  may 
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base a sent ence modi f i cat i on upon t he def endant ' s showi ng of  a 

" new f act or . " 8  Hegwood,  113 Wi s.  2d at  546.  

¶36 Deci di ng a mot i on f or  sent ence modi f i cat i on based on a 

new f act or  i s a t wo- st ep i nqui r y.   The def endant  has t he bur den 

t o demonst r at e by c l ear  and convi nci ng evi dence t he exi st ence of  

a new f act or .   St at e v.  Fr ankl i n,  148 Wi s.  2d 1,  8- 9,  434 

N. W. 2d 609 ( 1989) .   Whet her  t he f act  or  set  of  f act s put  f or t h 

by t he def endant  const i t ut es a " new f act or "  i s  a quest i on of  

l aw.   Hegwood,  113 Wi s.  2d at  547.   The r equi r ement  t hat  t he 

def endant  demonst r at e t he exi st ence of  a new f act or  pr event s a 

cour t  f r om modi f y i ng a sent ence based on second t hought s and 

r ef l ect i on al one.       

¶37 The exi st ence of  a new f act or  does not  aut omat i cal l y 

ent i t l e t he def endant  t o sent ence modi f i cat i on.   Hegwood,  113 

Wi s.  2d at  546;  St at e v.  Ver st oppen,  185 Wi s.  2d 728,  740- 42,  

519 N. W. 2d 653 ( Ct .  App.  1994) .   Rat her ,  i f  a new f act or  i s 

pr esent ,  t he c i r cui t  cour t  det er mi nes whet her  t hat  new f act or  

j ust i f i es modi f i cat i on of  t he sent ence.   Fr ankl i n,  148 

Wi s.  2d at  8.   I n maki ng t hat  det er mi nat i on,  t he c i r cui t  cour t  

                                                 
8 Under  ot her  c i r cumst ances,  a c i r cui t  cour t  has aut hor i t y 

t o modi f y a sent ence even t hough no new f act or  i s pr esent ed,  
such as when t he cour t  det er mi nes t hat  t he sent ence i s i l l egal  
or  voi d,  St at e v.  Cr ochi er e,  2004 WI  78,  ¶12,  273 Wi s.  2d 57,  
681 N. W. 2d 524,  or  when t he cour t  det er mi nes t hat  t he sent ence 
i s undul y har sh or  unconsci onabl e,  i d. ;  St at e v.  Wuensch,  69 
Wi s.  2d 467,  230 N. W. 2d 665 ( 1975) ;  St at e v.  Ral ph,  156 
Wi s.  2d 433,  438,  456 N. W. 2d 657 ( Ct .  App.  1990) .   A cour t  al so 
has aut hor i t y t o vacat e a sent ence and r esent ence t he def endant  
i f  t he cour t  r el i ed on i naccur at e i nf or mat i on when or i gi nal l y 
sent enci ng t he def endant .   St at e v.  Ti epel man,  2006 WI  66,  291 
Wi s.  2d 179,  717 N. W. 2d 1.      
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exer ci ses i t s di scr et i on.   Hegwood,  113 Wi s.  2d at  546;  

Fr ankl i n,  148 Wi s.  2d at  8;  St at e v.  Paske,  163 Wi s.  2d 52,  60,  

471 N. W. 2d 55 ( 1991) .    

¶38 Thus,  t o pr evai l ,  t he def endant  must  demonst r at e bot h 

t he exi st ence of  a new f act or  and t hat  t he new f act or  j ust i f i es 

modi f i cat i on of  t he sent ence.   St at e v.  Cr ochi er e,  2004 WI  78,  

¶24,  273 Wi s.  2d 57,  681 N. W. 2d 524.   Accor di ngl y,  i f  a cour t  

det er mi nes t hat  t he f act s do not  const i t ut e a new f act or  as a 

mat t er  of  l aw,  " i t  need go no f ur t her  i n i t s anal ysi s"  t o deci de 

t he def endant ' s mot i on.   I d.   That  i s,  i t  need not  det er mi ne 

whet her ,  i n t he exer ci se of  i t s  di scr et i on,  t he sent ence shoul d 

be modi f i ed.   I d.   Al t er nat i vel y,  i f  t he cour t  det er mi nes t hat  

i n t he exer ci se of  i t s  di scr et i on,  t he al l eged new f act or  woul d 

not  j ust i f y sent ence modi f i cat i on,  t he cour t  need not  det er mi ne 

whet her  t he f act s asser t ed by t he def endant  const i t ut e a new 

f act or  as a mat t er  of  l aw.   I d.    

¶39 Due t o i nconsi st enci es i n our  case l aw,  we begi n by 

c l ar i f y i ng t he def i ni t i on of  a " new f act or "  i n t he cont ext  of  a 

mot i on f or  sent ence modi f i cat i on.   We t hen addr ess t he 

def endant ' s ar gument s and det er mi ne whet her  t he c i r cui t  cour t  

pr oper l y deni ed Har bor ' s r equest  f or  sent ence modi f i cat i on.     

A 

¶40 The def i ni t i on of  a " new f act or "  i s  set  f or t h i n 

Rosado v.  St at e,  70 Wi s.  2d 280,  288,  234 N. W. 2d 69 ( 1975)  as 

f ol l ows:  " a f act  or  set  of  f act s hi ghl y r el evant  t o t he 

i mposi t i on of  sent ence,  but  not  known t o t he t r i al  j udge at  t he 

t i me of  or i gi nal  sent enci ng,  ei t her  because i t  was not  t hen i n 
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exi st ence or  because,  even t hough i t  was t hen i n exi st ence,  i t  

was unknowi ngl y over l ooked by al l  of  t he par t i es. "        

¶41 Thi s def i ni t i on f r om Rosado i s one of  l ong- st andi ng.   

Never t hel ess,  i n St at e v.  Mi chel s,  150 Wi s.  2d 94,  441 

N. W. 2d 278 ( Ct .  App.  1989) ,  t he cour t  of  appeal s appear ed t o 

modi f y t he Rosado new f act or  t est  by addi ng an addi t i onal  

r equi r ement .   Ci t i ng Hegwood,  Kr ueger ,  and Sepul veda, 9 t he 

Mi chel s cour t  concl uded t hat  " t he case l aw si nce Rosado has 

l i mi t ed t he ' new f act or '  st andar d t o s i t uat i ons wher e t he new 

f act or  f r ust r at es t he pur pose of  t he or i gi nal  sent enci ng. "   150 

Wi s.  2d at  97.      

¶42 I t  shoul d be not ed t hat  t he Mi chel s cour t ' s 

modi f i cat i on of  t he Rosado def i ni t i on f ound no suppor t  i n t he 

exi st i ng l aw at  t he t i me.   Nei t her  Hegwood nor  Kr ueger  use t he 

phr ase " f r ust r at e t he pur pose"  when di scussi ng sent ence 

modi f i cat i on based on a new f act or .   These cases do not  suppor t  

t he Mi chel s cour t ' s  asser t i on t hat  " a new f act or  [ must ]  

f r ust r at e[ ]  t he pur pose of  t he or i gi nal  sent enci ng. "    

¶43 Fur t her mor e,  al t hough St at e v.  Sepul veda does addr ess 

f r ust r at i on of  pur pose i n i t s di scussi on,  119 Wi s.  2d 546,  557,  

350 N. W. 2d 96 ( 1984) ,  t he i ssue bef or e t he Sepul veda cour t  di d 

not  i nvol ve t he c i r cui t  cour t ' s  i nher ent  aut hor i t y t o modi f y a 

sent ence based on a new f act or .   Rat her ,  t he i ssue was whet her  

                                                 
9 St at e v.  Hegwood,  113 Wi s.  2d 544,  335 N. W. 2d 399 ( 1983) ;  

St at e v.  Kr ueger ,  119 Wi s.  2d 327,  351 N. W. 2d 738 ( Ct .  App.  
1984) ;  St at e v.  Sepul veda,  119 Wi s.  2d 546,  350 N. W. 2d 96 
( 1984) .  



No.  2009AP1252- CR   

 

18 
 

t he c i r cui t  cour t  exceeded i t s  st at ut or y aut hor i t y t o modi f y  

pr obat i on under  Wi s.  St at .  § 973. 09( 3) ( a)  by i ncr easi ng t he 

def endant ' s puni shment  and ef f ect i vel y r evoki ng pr obat i on.  

¶44 I n Sepul veda,  t he c i r cui t  cour t  had i mposed a st ayed 

pr i son sent ence and condi t i oned pr obat i on upon t he def endant  

vol unt ar i l y  admi t t i ng hi msel f  t o t he Mendot a Ment al  Heal t h 

I nst i t ut e.   I d.  at  549.   The cour t  l at er  l ear ned t hat  t hi s 

condi t i on coul d not  be met  because t he def endant  was deni ed 

admi ssi on.   I d.   Upon a mot i on by t he St at e,  t he cour t  

" modi f [ i ed]  t he def endant ' s pr obat i on f r om i nst i t ut i onal i zat i on 

at  a ment al  hospi t al  t o i ncar cer at i on i n a st at e pr i son. "   I d.  

at  551.    

¶45 The def endant  ar gued t hat  t he c i r cui t  cour t  was 

wi t hout  t he aut hor i t y under  Wi s.  St at .  § 973. 09( 3) ( a)  t o 

ef f ect i vel y r evoke pr obat i on because doi ng so woul d 

i mper mi ssi bl y i nf r i nge upon t he aut hor i t y of  t he depar t ment  of  

heal t h and soci al  ser vi ces.   I d.  at  553.   Ul t i mat el y,  t he 

Sepul veda cour t  hel d t hat  a c i r cui t  cour t  had t he aut hor i t y t o 

modi f y t he t er ms of  pr obat i on as i t  had,  but  t hat  aut hor i t y 

" shoul d onl y be ut i l i zed by t he cour t s i n cases .  .  .  wher e t he 

j udge' s i nt ent  behi nd t he gr ant  of  pr obat i on i s compl et el y  

f r ust r at ed due t o t he f ai l ur e of  a pr i mar y condi t i on"  of  

pr obat i on.   I d.  at  557.      

¶46 The Mi chel s cour t  appended t hi s l i mi t at i on on a 

c i r cui t  cour t ' s  st at ut or y aut hor i t y t o modi f y pr obat i on t o t he 

def i ni t i on of  new f act or  set  f or t h i n Rosado.   Yet ,  Wi sconsi n 

cour t s have not  consi st ent l y embr aced t he Mi chel s cour t ' s  
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addendum t o t he Rosado def i ni t i on.   As a r esul t ,  t her e ar e now 

t wo di ver gent  l i nes of  cases i n our  st at e j ur i spr udence.    

¶47 One l i ne of  cases si mpl y set s f or t h Rosado' s 

def i ni t i on of  a " new f act or . " 10  The ot her  l i ne of  cases ci t es 

t he Rosado def i ni t i on of  " new f act or "  but  t hen set s f or t h 

f r ust r at i on of  t he pur pose of  t he or i gi nal  sent enci ng as an 

addi t i onal  r equi r ement . 11  Thi s second l i ne of  cases coul d be 

r ead t o hol d t hat  a f act  asser t ed by t he def endant  i s not  a new 

f act or  unl ess t he Rosado t est  i s  sat i sf i ed and t he f act  al so 

f r ust r at es t he pur pose of  t he or i gi nal  sent ence.   See,  e. g. ,  

St at e v.  Del aney,  2006 WI  App 37,  ¶8,  289 Wi s.  2d 714,  712 

N. W. 2d 368 ( " The ef f ect  of  t he ' new f act or '  must  f r ust r at e t he 

pur pose of  t he or i gi nal  sent enci ng. " ) .   

                                                 
10 St at e v.  Lechner ,  217 Wi s.  2d 392,  423- 24,  576 N. W. 2d 912 

( 1998) ;  St at e v.  Smet ,  186 Wi s.  2d 24,  27,  519 N. W. 2d 697 
( 1994) ;  St at e v.  Kl uck,  210 Wi s.  2d 1,  7,  563 N. W. 2d 468 ( 1997) ;  
St at e v.  Cr ocket t ,  2001 WI  App 235,  ¶13,  248 Wi s.  2d 120,  635 
N. W. 2d 673;  St at e v.  Ni ckel ,  2010 WI  App 161,  ¶8,  330 
Wi s.  2d 750,  754 N. W. 2d 765;  Ral ph,  156 Wi s.  2d at  436;  
Fr ankl i n,  148 Wi s.  2d at  8;  Cr esci  v.  St at e,  89 Wi s.  2d 495,  
503,  278 N. W. 2d 850 ( 1979) ;  St at e v.  Macemon,  113 Wi s.  2d 662,  
668,  335 N. W. 2d 402 ( 1983) ;  Kr ueger ,  119 Wi s.  2d at  333;  
Sepul veda,  119 Wi s.  2d at  550 n. 1.  

11 See,  e. g. ,  St at e v.  Johnson,  158 Wi s.  2d 458,  466,  463 
N. W. 2d 352 ( Ct .  App.  1990) ;  St at e v.  Champi on,  2002 WI  App 267,  
¶4,  258 Wi s.  2d 781,  654 N. W. 2d 242;  St at e v.  Cr ochi er e,  2004 WI  
78,  ¶12,  273 Wi s.  2d 57,  681 N. W. 2d 524;  St at e v.  Tr uj i l l o,  2005 
WI  45,  ¶13,  279 Wi s.  2d 712,  694 N. W. 2d 933;  St at e v.  Del aney,  
2006 WI  App 37,  289 Wi s.  2d 714,  712 N. W. 2d 368;  St at e v.  
Schl adwei l er ,  2009 WI  App 177,  ¶7,  322 Wi s.  2d 642,  777 
N. W. 2d 114;  see al so St at e v.  Car t er ,  208 Wi s.  2d 142,  146,  560 
N. W. 2d 256 ( 1997)  ( " [ t ] he pur pose of  sent ence modi f i cat i on i s t o 
al l ow a cour t  t o cor r ect  a sent ence when new f act or s f r ust r at e 
t he pur pose of  t he sent enci ng cour t " ) .    
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¶48 We t ake t hi s oppor t uni t y t o cl ar i f y t he l aw.   We 

concl ude t hat  f r ust r at i on of  t he pur pose of  t he or i gi nal  

sent ence i s not  an i ndependent  r equi r ement  when det er mi ni ng 

whet her  a f act  or  set  of  f act s al l eged by a def endant  

const i t ut es a new f act or .    

¶49 The pur poses under l y i ng a sent ence " i ncl ude,  but  ar e 

not  l i mi t ed t o,  t he pr ot ect i on of  t he communi t y,  puni shment  of  

t he def endant ,  r ehabi l i t at i on of  t he def endant ,  and det er r ence 

t o ot her s. "   St at e v.  Gal l i on,  2004 WI  42,  ¶40,  270 Wi s.  2d 535,  

678 N. W. 2d 197.   Cer t ai nl y,  a f act  t hat  f r ust r at es t he pur pose 

of  t he or i gi nal  sent ence l i kel y sat i sf i es t he Rosado t est ,  

pr ovi ded t hat  t he f act  was al so unknown t o t he c i r cui t  cour t  at  

t he t i me of  t he sent enci ng.   Any f act  t hat  f r ust r at es t he 

pur pose of  t he or i gi nal  sent ence woul d gener al l y be a new f act  

t hat  i s  " hi ghl y r el evant  t o t he i mposi t i on of  sent ence. "   

¶50 Yet ,  t he conver se may not  al ways be t r ue.   A c i r cui t  

cour t  mi ght  concl ude t hat  i t s ent i r e appr oach t o sent enci ng 

woul d have been di f f er ent  had i t  been awar e of  a f act  t hat  i s  

" hi ghl y r el evant  t o t he i mposi t i on of  sent ence. "   Even so,  t he 

cour t  may not  be abl e t o concl ude t hat  t he new f act ,  whi ch woul d 

have changed i t s ent i r e appr oach t o sent enci ng,  necessar i l y  

f r ust r at es t he pur pose of  t he or i gi nal  sent ence i t  i mposed.    

¶51 The r equi r ement s f or  sent ence modi f i cat i on ar e meant  

t o " pr omot e[ ]  t he pol i cy of  f i nal i t y of  j udgment s [ whi l e at  t he 

same t i me]  sat i sf [ y i ng]  t he pur pose of  sent ence modi f i cat i on,  

whi ch i s t he cor r ect i on of  unj ust  sent ences. "   Fr ankl i n,  148 

Wi s.  2d at  9.   Dur i ng or al  ar gument ,  t he St at e appear ed t o 
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concede t hat  st r i ct l y appl y i ng t he Mi chel s l anguage woul d undul y  

const r ai n t he c i r cui t  cour t ' s  exer ci se of  di scr et i on i n 

cor r ect i ng unj ust  sent ences:   

I  do not  know t hat  I  woul d want  t o ar gue t hat  i n t he 
exer ci se of  i t s  di scr et i on t he cour t  coul d not  say 
wel l ,  t hi s does not  r eal l y f r ust r at e what  I  was doi ng.   
However ,  wi t h t hi s new i nf or mat i on t hat  I  di d not  have 
at  sent enci ng,  I  woul d have had t he same pur pose but  I  
mi ght  have changed t he sent ence sl i ght l y.   I  woul d not  
say t hat  a cour t  coul d not  do t hat  s i nce t hi s  i s a 
di scr et i onar y st andar d.       

Requi r i ng t he cour t  t o concl ude t hat  t he pur pose of  t he or i gi nal  

sent enci ng was f r ust r at ed woul d under cut  t he pur pose under l y i ng 

sent ence modi f i cat i on,  whi ch i s t o al l ow a c i r cui t  cour t  

di scr et i on t o modi f y sent ences i n an appr opr i at e case.    

¶52 Accor di ngl y,  we concl ude t hat  t he def i ni t i on set  f or t h 

i n Rosado i s t he cor r ect  def i ni t i on of  a " new f act or "  f or  

pur poses of  sent ence modi f i cat i on.   We wi t hdr aw any l anguage 

f r om Mi chel s and t he cases f ol l owi ng Mi chel s t hat  suggest s an 

addi t i onal  r equi r ement  t hat  an al l eged new f act or  must  al so 

f r ust r at e t he pur pose of  t he or i gi nal  sent ence.   

B 

¶53 Har bor  asser t s t hat  t her e ar e t hr ee cat egor i es of  new 

f act or s t hat  j ust i f y modi f i cat i on of  her  sent ence:  her  ment al  

heal t h,  her  addi ct i on i ssues,  and her  t r aumat i c chi l dhood.   We 

addr ess each cat egor y i n t ur n.     

¶54 The Cedar  Cr eek Repor t  pr ovi ded a det ai l ed nar r at i ve 

of  Har bor ' s st r uggl es wi t h ment al  heal t h i ssues.   Accor di ng t o 

t he Repor t ,  Har bor  was f i r st  pr escr i bed ant i depr essant s when she 
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was i ncar cer at ed at  Taycheedah,  and she has t aken 

ant i depr essant s on and of f  f or  year s.   Somet i me ar ound 2001,  

when she became pr egnant  wi t h her  onl y chi l d,  Har bor  f el l  i nt o a 

deep st at e of  depr essi on t hat  was ul t i mat el y st abi l i zed t hr ough 

medi cat i on.   When she was l i v i ng i n t he communi t y,  however ,  she 

of t en negl ect ed t o t ake her  medi cat i on.    

¶55 Shor t l y af t er  her  r el ease f r om Taycheedah i n 2007,  

Har bor  at t empt ed sui c i de.   She was admi t t ed t o a ment al  heal t h 

compl ex and di agnosed wi t h bi pol ar  di sor der .   She r epor t ed 

di f f i cul t y t aki ng t he medi cat i on t hat  was pr escr i bed f or  t he 

di sor der  because i t  gave her  ni ght mar es.    

¶56 The Repor t  conc l udes t hat  Har bor  i s most  successf ul  

when she i s engaged i n f ul l - t i me empl oyment  and i nt ensi ve 

al cohol ,  dr ug,  and ment al  heal t h t her apy.   Dur i ng her  cur r ent  

i ncar cer at i on,  Har bor  has at t ended i ndi v i dual  and gr oup t her apy 

sessi ons and i s adher i ng t o her  medi cat i on r egi men.  

¶57 A new f act or  i s  one t hat  was " not  known t o t he t r i al  

j udge at  t he t i me of  or i gi nal  sent enci ng,  ei t her  because i t  was 

not  t hen i n exi st ence or  because,  even t hough i t  was t hen i n 

exi st ence,  i t  was unknowi ngl y over l ooked by al l  of  t he par t i es. "   

Rosado,  70 Wi s.  2d at  288.   Ther ef or e,  any f act  t hat  was known 

t o t he cour t  at  t he t i me of  sent enci ng does not  const i t ut e a new 

f act or .   See St at e v.  Ral ph,  156 Wi s.  2d 433,  456 N. W. 2d 657 

( Ct .  App.  1990)  ( concl udi ng t hat  t he f act  t hat  Ral ph' s  

accompl i ce r ecei ved a l esser  sent ence t han Ral ph was not  a new 

f act or  because t he ci r cui t  cour t  j udge had been i nf or med at  t he 

t i me of  Ral ph' s sent enci ng t hat  a l esser  sent ence had been 
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r ecommended f or  t he accompl i ce) ;  St at e v.  Kr ueger ,  119 

Wi s.  2d 327,  335,  351 N. W. 2d 738 ( Ct .  App.  1984)  ( concl udi ng 

t hat  t her e was no new f act or  because " t he so- cal l ed ' new f act or '  

was,  i n f act ,  known t o t he t r i al  j udge at  t he t i me of  

sent enci ng) .  

¶58 Li ke t he c i r cui t  cour t ,  we obser ve t hat  Har bor ' s 

" ment al  heal t h i ssues wer e addr essed,  di scussed and consi der ed"  

dur i ng sent enci ng and t hat  " t he cour t  was cogni zant  of  t he 

pr obl ems f aci ng t he def endant . "   The cour t  was i nf or med t hat  

Har bor  had been di agnosed wi t h bi pol ar  di sor der  and sever e 

depr essi on,  t hat  she had been hospi t al i zed f or  ment al  heal t h 

i ssues,  and t hat  she had been pr escr i bed medi cat i on t o cont r ol  

her  sympt oms.   We concl ude as a mat t er  of  l aw t hat  t he f act s 

r el at ed t o Har bor ' s ment al  heal t h do not  const i t ut e a new 

f act or . 12    

¶59 We t ur n next  t o t he f act s i n t he Cedar  Cr eek Repor t  

t hat  r el at e t o Har bor ' s use of  and addi ct i on t o cocai ne and 

ot her  subst ances.   The Repor t  expl ai ns t hat  Har bor  began 

dr i nki ng al cohol  when she was 15 year s ol d,  t hat  she st ar t ed 

smoki ng mar i j uana when she was 16 year s ol d,  and she f i r st  t r i ed 

                                                 
12 We not e t hat  t he c i r cui t  cour t  r el i ed on St at e v.  

Mi chel s,  150 Wi s.  2d 94,  99,  441 N. W. 2d 278 ( Ct .  App.  1989)  i n 
det er mi ni ng t hat  Har bor ' s ment al  heal t h was not  a new f act or .   
Quot i ng Mi chel s,  t he cour t  sai d t hat  " [ t ] he pur pose of  t he 
sent ence i s not  f r ust r at ed by addi t i onal  and mor e expansi ve 
knowl edge of  t he def endant ' s ment al  heal t h i ssues i n t hi s case. "    
Al t hough we have st at ed t hat  t hi s l anguage f r om Mi chel s does not  
set  f or t h an addi t i onal  r equi r ement  f or  a new f act or ,  we agr ee 
wi t h t he c i r cui t  cour t ' s  ul t i mat e det er mi nat i on t hat  Har bor ' s 
ment al  heal t h i s not  a new f act or .     
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cocai ne af t er  gr aduat i ng f r om hi gh school .   Har bor  bel i eves t hat  

she became addi ct ed t o cocai ne wi t hi n t wo mont hs of  t r y i ng i t  

f or  t he f i r st  t i me.  

¶60 I n 1992 and 1993,  Har bor  commi t t ed r obber i es t o get  

money t o buy dr ugs.   Ul t i mat el y,  she was sent enced t o seven 

year s i ncar cer at i on and ei ght  year s of  pr obat i on.   Whi l e 

i ncar cer at ed,  Har bor  par t i c i pat ed i n al cohol  and dr ug t r eat ment .   

Upon her  r el ease,  she i ni t i al l y  st ayed cl ean.   Af t er  a coupl e of  

mont hs,  however ,  she st ar t ed usi ng cocai ne agai n and ul t i mat el y 

r et ur ned t o dai l y use.   As a r esul t ,  her  pr obat i on was r evoked.    

¶61 The same pat t er n of  behavi or  was r epeat ed sever al  

t i mes bef or e Har bor  was ar r est ed f or  t he cur r ent  of f enses.   

Har bor  woul d qui t  usi ng cocai ne dur i ng her  i ncar cer at i on,  and 

upon r el ease,  she woul d i ni t i al l y  st ay c l ean.   However ,  she 

woul d ul t i mat el y  f al l  i nt o her  ol d habi t s and st ar t  usi ng 

cocai ne agai n,  l eadi ng t o t he r evocat i on of  her  pr obat i on.    

¶62 The ci r cui t  cour t  di d not  expr essl y det er mi ne whet her  

Har bor ' s hi st or y  of  addi ct i on t o cocai ne const i t ut ed a new 

f act or .   Rat her ,  i n exer ci s i ng i t s di scr et i on,  t he cour t  

concl uded t hat  had i t  known about  Har bor ' s " r ecur r i ng dr ug use, "  

" a l esser  sent ence woul d not  have been i mposed. "   The cour t  

det er mi ned t hat  " [ t ] hi s r epeat ed behavi or  whi ch she demonst r at ed 

over  t he year s woul d have been a maj or  aggr avat i ng f act or  i n t he 

sent ence she r ecei ved"  because her  " r ecur r i ng dr ug usage woul d 

cause her  t o cont i nue t o be a subst ant i al  r i sk t o soci et y. "    

¶63 We concl ude t hat  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on.   I t  made no er r or  of  l aw,  and i t  
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expl ai ned i t s r eason f or  concl udi ng t hat  t he f act s Har bor  

pr esent ed di d not  j ust i f y modi f i cat i on of  her  sent ence.          

¶64 Fi nal l y,  we t ur n t o t he f act s i n t he Cedar  Cr eek 

Repor t  t hat  r el at e t o Har bor ' s chi l dhood.   Accor di ng t o t he 

Repor t ,  Har bor ' s mot her  was onl y 15 year s ol d when she became 

pr egnant ,  and Har bor ' s f at her  was not  i nvol ved i n her  l i f e.   

When Har bor  was young,  her  mot her  dr ank and used cocai ne.   Her  

mot her ' s abusi ve boyf r i end r aped Har bor  on t wo occasi ons.   

Ul t i mat el y,  when Har bor  was 14 year s ol d,  Har bor ' s mot her  l ef t  

her  boyf r i end,  and l at er ,  she qui t  abusi ng dr ugs and al cohol .    

¶65 Agai n,  t he c i r cui t  cour t  di d not  expr essl y det er mi ne 

whet her  t he f act s about  Har bor ' s chi l dhood const i t ut ed a new 

f act or .   Rat her ,  i n exer ci s i ng i t s di scr et i on,  t he cour t  

i ndi cat ed t hat  i t  di d not  f i nd t he f act s t o be mi t i gat i ng.   I t  

expl ai ned t hat  i t  f ound " no connect i on bet ween t he def endant ' s  

st at e of  mi nd when she was t wel ve and t he of f enses she commi t t ed 

when she was 35. "   Thi s concl usi on does not  demonst r at e an 

er r oneous exer ci se of  di scr et i on.    

¶66 We concl ude t hat  Har bor  has not  pr esent ed any new 

f act or  t hat  j ust i f i es modi f i cat i on of  her  sent ence.   The f act s 

r el at ed t o Har bor ' s ment al  heal t h do not  const i t ut e a new f act or  

because Har bor ' s ment al  heal t h i ssues wer e known t o t he c i r cui t  

cour t  and t aken i nt o consi der at i on at  t he t i me t he cour t  i mposed 

sent ence.   Fur t her ,  t he c i r cui t  cour t  appr opr i at el y exer ci sed 

i t s di scr et i on when i t  concl uded t hat  f act s r el at ed t o Har bor ' s 

addi ct i on i ssues and her  t r aumat i c upbr i ngi ng di d not  j ust i f y 

sent ence modi f i cat i on.       
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I V 

¶67 We exami ne next  Har bor ' s c l ai m of  i nef f ect i ve 

assi st ance of  counsel  and eval uat e i t  under  t he anal ysi s set  

f or t h i n St r i ckl and v.  Washi ngt on,  466 U. S.  668 ( 1984) .   To 

pr evai l ,  a def endant  must  demonst r at e t hat  ( 1)  counsel ' s  

per f or mance was def i c i ent ,  and ( 2)  t he def i c i ency was 

pr ej udi c i al .   I d.  at  687.   We need not  addr ess bot h component s 

of  t he i nqui r y i f  t he def endant  f ai l s  t o make an adequat e 

showi ng on one.   I d.  at  697.  

¶68 I n al l  cases,  and especi al l y i n a case i nvol v i ng a 

maxi mum sent ence of  al most  70 year s,  i t  behooves an at t or ney t o 

i nvest i gat e possi bl e mi t i gat i ng f act or s and t o br i ng t hem t o t he 

at t ent i on of  t he cour t .   Doi ng so may i nvol ve r equest i ng t he 

cour t  t o or der  a PSI ,  commi ssi oni ng a sent enci ng memor andum,  or  

def ense at t or neys conduct i ng t hei r  own i nvest i gat i on.    

¶69 We have comment ed t hat ,  gi ven t he abol i t i on of  par ol e 

boar ds whi ch had ser ved as a check on a sent enci ng cour t ' s  

exer ci se of  di scr et i on,  " j udges have an enhanced need f or  mor e 

compl et e i nf or mat i on upf r ont ,  at  t he t i me of  sent enci ng. "   

Gal l i on,  270 Wi s.  2d 535,  ¶¶33- 34.     I t  i s  bet t er  f or  a j udge 

t o ar r i ve at  " a concl usi on t hat  i s based on mor e compl et e and 

accur at e i nf or mat i on and r eached by an or gani zed f r amewor k f or  

t he exer ci se of  di scr et i on. "   I d. ,  ¶36.    

¶70 We agr ee wi t h Har bor  t hat  an at t or ney' s f ai l ur e t o 

i nvest i gat e poss i bl e mi t i gat i ng f act or s and pr esent  t hem at  

sent enci ng may,  i n some cases,  const i t ut e def i c i ent  
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per f or mance. 13  See  St at e v.  Pot e,  2003 WI  App 31,  ¶34,  260 

Wi s.  2d 426,  659 N. W. 2d 82;  Wi ggi ns v.  Smi t h,  539 U. S.  510 

( 2003) .   I n t hi s case,  however ,  we do not  deci de whet her  

At t or ney Par r ' s per f or mance was def i c i ent .    

¶71 An at t or ney' s per f or mance shoul d be j udged based on 

t he f act s of  t he par t i cul ar  case as t hey exi st ed at  t he t i me.   

St r i ckl and,  466 U. S.  at  690.   Her e,  t he c i r cui t  cour t  di d not  

make any f i ndi ngs of  f act  r egar di ng At t or ney Par r ' s per f or mance.   

As a r esul t  of  i t s  det er mi nat i on about  pr ej udi ce,  t he c i r cui t  

cour t  di d not  conduct  a Machner  hear i ng and we do not  have t he 

benef i t  of  t est i mony f r om At t or ney Par r  about  any i nvest i gat i on 

he may have under t aken and any st r at egi c deci s i ons he may have 

made. 14      

                                                 
13 I n ot her  cases,  an at t or ney mi ght  per suasi vel y ar gue t hat  

t he f ai l ur e t o br i ng pot ent i al l y  aggr avat i ng c i r cumst ances t o 
t he cour t ' s  at t ent i on was a sound st r at egi c deci s i on.    

14 Under  St at e v.  Machner , 92 Wi s.  2d 797,  285 N. W. 2d 905 
( Ct .  App.  1979) ,  a hear i ng may be hel d when a cr i mi nal  
def endant ' s at t or ney i s chal l enged f or  al l egedl y pr ovi di ng 
i nef f ect i ve assi st ance.   At  t he hear i ng,  t he def endant ' s  
at t or ney t est i f i es as t o hi s or  her  r easoni ng on t he chal l enged 
act i on or  i nact i on,  and t hat  t est i mony pr ovi des a basi s f or  t he 
cour t ' s  det er mi nat i on of  whet her  t he at t or ney' s act i ons wer e t he 
r esul t  of  del i ber at e t r i al  st r at egy or  def i c i ent  per f or mance.   
I d.  at  804.        
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¶72 Li ke t he c i r cui t  cour t  and t he cour t  of  appeal s,  we 

f ocus our  anal ys i s on whet her  Har bor  was pr ej udi ced by At t or ney 

Par r ' s al l eged def i c i ency.   To pr ove pr ej udi ce,  Har bor  must  show 

t hat  " t her e i s a r easonabl e pr obabi l i t y  t hat ,  but  f or  counsel ' s 

unpr of essi onal  er r or s,  t he r esul t  of  t he pr oceedi ng woul d have 

been di f f er ent .   A r easonabl e pr obabi l i t y  i s  a pr obabi l i t y  

suf f i c i ent  t o under mi ne conf i dence i n t he out come. "   St r i ckl and,  

466 U. S.  at  694.    

¶73 Har bor  ar gues t hat  " wi t h t he mi t i gat i ng f act or s,  t he 

sent enci ng gui del i nes woul d change"  because Har bor  woul d be seen 

" not  as a c l ever ,  gr eedy soci opat h,  but  a per son st r uggl i ng wi t h 

past  demons,  r esul t i ng i n addi ct i ons and ment al  heal t h i ssues,  

f or  whi ch r ehabi l i t at i on or  t r eat ment ,  not  puni shment ,  i s  

necessar y. "   She asser t s t hat  wi t h t hi s knowl edge,  t he cour t  

woul d have pl aced her  " i n t he Medi um/ I nt er medi at e cat egor y,  wi t h 

a suggest ed conf i nement  of  5- 10 year s. "    

¶74 Har bor ' s ar gument  r egar di ng pr ej udi ce f ai l s  t o account  

f or  t he f act  t hat  t he c i r cui t  cour t  di d not  consi der  t he 

i nf or mat i on pr esent ed i n t he Cedar  Cr eek Repor t  t o be 

                                                                                                                                                             
We not e t hat  Wi sconsi n cour t s appear  t o use t he t er ms 

" st r at egi c"  and " t act i cal "  i nt er changeabl y.   See,  e. g. ,  St at e v.  
Fel t on,  110 Wi s.  2d 485,  502,  329 N. W. 2d 161 ( 1983)  ( " The 
pr udent - l awyer  st andar d r equi r es t hat  st r at egi c or  t act i cal  
deci s i ons must  be based upon r at i onal i t y f ounded on t he f act s 
and t he l aw.   I f  t act i cal  or  s t r at egi c deci s i ons ar e made on 
such a basi s,  t hi s cour t  wi l l  not  f i nd t hat  t hose deci s i ons 
const i t ut e i nef f ect i ve assi st ance of  counsel  .  .  .  . " ) .   We do 
not  per cei ve any subst ant i ve di f f er ence bet ween t hese t er ms i n 
t he cont ext  of  an i nef f ect i ve assi st ance of  counsel  c l ai m.  
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mi t i gat i ng.   Rat her ,  t he Cour t  consi der ed many of  t he f act s t o 

be aggr avat i ng and ot her s t o be i r r el evant .    

¶75 Al t hough t he Repor t  pai nt s a mor e compl et e pi ct ur e of  

Har bor  and cont ai ns some sympat het i c f act s,  t he i nf or mat i on 

pr esent ed demonst r at es t hat  Har bor  st r uggl ed t o abst ai n f r om 

usi ng cocai ne whi l e on pr obat i on and t hat  she r epeat edl y 

r el apsed i nt o cocai ne use when she was l i v i ng i n t he communi t y.   

The ci r cui t  cour t  f ocused on Har bor ' s demonst r at ed di f f i cul t y t o 

st ay sober  even when under  super vi s i on by t he depar t ment  of  

cor r ect i ons.   I t  emphasi zed t hat  saf et y of  t he publ i c was of  

par amount  i mpor t ance her e and concl uded t hat  t he new f act or s 

asser t ed by Har bor  woul d not  have made any di f f er ence i n i t s 

sent enci ng deci s i on.   Accor di ngl y,  we det er mi ne t hat  Har bor  has 

f ai l ed t o demonst r at e t hat  her  at t or ney' s al l eged shor t comi ngs 

wer e pr ej udi c i al .    

¶76 I n sum,  we concl ude t hat  Har bor  has not  pr esent ed any 

new f act or  t hat  j ust i f i es modi f i cat i on of  her  sent ence.   The 

f act s r el at ed t o Har bor ' s ment al  heal t h do not  const i t ut e a new 

f act or  because Har bor ' s ment al  heal t h i ssues wer e known t o t he 

c i r cui t  cour t  and t aken i nt o consi der at i on at  t he t i me t he cour t  

i mposed sent ence.   Fur t her ,  t he c i r cui t  cour t  appr opr i at el y 

exer ci sed i t s di scr et i on when i t  concl uded t hat  f act s r el at ed t o 

Har bor ' s addi ct i on i ssues and her  t r aumat i c upbr i ngi ng di d not  

j ust i f y sent ence modi f i cat i on.     

¶77 We f ur t her  det er mi ne t hat  Har bor  has not  demonst r at ed 

t hat  she r ecei ved i nef f ect i ve assi st ance of  counsel  because she 

has not  shown t hat  her  at t or ney' s al l eged shor t comi ngs wer e 
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pr ej udi c i al .   She has f ai l ed t o show " a r easonabl e pr obabi l i t y  

t hat ,  but  f or  counsel ' s unpr of essi onal  er r or s,  t he r esul t  of  t he 

pr oceedi ng woul d have been di f f er ent .   A r easonabl e pr obabi l i t y  

i s  a pr obabi l i t y  suf f i c i ent  t o under mi ne conf i dence i n t he 

out come. "   Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    
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