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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.    2009AP1714 
( L. C.  No.  2008CV598)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Emjay Investment Company, 
 
          Plaintiff-Appellant-Petitioner, 
 
     v. 
 
Village of Germantown, 
 
          Defendant-Respondent. 
 

FILED 
 

MAY 17, 2011 
 

A.  John Voel ker  
Act i ng Cl er k of  Supr eme 

Cour t  
 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed per  cur i am deci s i on of  t he cour t  of  appeal s,  Emj ay 

I nvest ment  Co.  v.  Vi l l age of  Ger mant own,  No.  2009AP1714,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  June 30,  2010) ,  t hat  

af f i r med an or der  of  t he Washi ngt on Count y Ci r cui t  Cour t 1 

gr ant i ng t he Vi l l age of  Ger mant own' s mot i on t o di smi ss Emj ay 

I nvest ment  Company' s appeal  of  speci al  assessment s l evi ed under  

Wi s.  St at .  §§ 66. 0701 and 66. 0703 ( 2003- 04) . 2  The ci r cui t  cour t  

                                                 
1 The Honor abl e Davi d C.  Resheske pr esi ded.  

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  
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di smi ssed t he appeal  because Emj ay I nvest ment  Company ( Emj ay)  

f ai l ed t o appeal  wi t hi n 90 days af t er  t he dat e on whi ch t he 

Vi l l age of  Ger mant own ( Ger mant own)  publ i shed i t s f i nal  

r esol ut i on l evyi ng t he speci al  assessment s or  mai l ed not i ce of  

i t s  f i nal  r esol ut i on t o i nt er est ed per sons.   See Wi s.  St at .  

§ 66. 0703( 12) ( a) ,  ( e) .   The cour t  of  appeal s af f i r med.   We 

gr ant ed Emj ay' s pet i t i on f or  r evi ew.  

¶2 Emj ay does not  di sput e t hat  i t  f ai l ed t o compl y wi t h 

t he 90- day per i od of  appeal 3 set  f or t h i n Wi s.  St at .  

§ 66. 0703( 12) ( a) .   I nst ead,  Emj ay ar gues t hat  § 66. 0703( 12) ( a)  

does not  appl y i n t hi s case because ( 1)  t he speci al  assessment s 

wer e cont i ngent ;  ( 2)  t he speci al  assessment s wer e l evi ed af t er  

const r uct i on of  t he i mpr ovement s was compl et ed;  or ,  

al t er nat i vel y,  ( 3)  t he speci al  assessment s wer e f r audul ent .   I n 

any case,  Emj ay ar gues t hat  i t s appeal  can pr oceed under  Wi s.  

St at .  § 893. 72,  i r r espect i ve of  t he 90- day per i od of  appeal  i n 

Wi s.  St at .  § 66. 0703( 12) ( a) .  
                                                                                                                                                             

Wi sconsi n St at .  §§ 66. 0701 and 66. 0703 wer e pr eceded by 
Wi s.  St at .  §§ 66. 62 and 66. 60 ( 1997- 98) ,  r espect i vel y.   See 1999 
Wi s.  Act  150,  §§ 532,  544;  St ei nbach v.  Gr een Lake Sani t ar y 
Di st . ,  2006 WI  63,  ¶14,  291 Wi s.  2d 11,  715 N. W. 2d 195.   The 
st at ut es wer e r ecodi f i ed as a r esul t  of  t he l egi s l at ur e' s ef f or t  
t o r eor gani ze and moder ni ze Wi s.  St at .  ch.  66.   See 1999 Wi s.  
Act  150,  pr ef at or y not e.   Wi sconsi n St at .  §§ 66. 0701 and 66. 0703 
ar e subst ant i vel y i dent i cal  t o t hei r  pr edecessor  st at ut es.    

3 The 90- day per i od of  appeal  under  Wi s.  St at .  
§ 66. 0703( 12) ( a)  has al so been r ef er r ed t o as a 90- day per i od of  
l i mi t at i ons,  see,  e. g. ,  Mayek v.  Cl over l eaf  Lakes Sani t ar y Di st .  
No.  1,  2000 WI  App 182,  ¶13,  238 Wi s.  2d 261,  617 N. W. 2d 235,  
and a 90- day st at ut e of  l i mi t at i ons,  see,  e. g. ,  Bor nemann v.  
Ci t y of  New Ber l i n,  27 Wi s.  2d 102,  106,  109- 10,  133 N. W. 2d 328 
( 1965) .  
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¶3 We di sagr ee wi t h Emj ay and t her ef or e af f i r m t he cour t  

of  appeal s '  deci s i on.  

¶4 We concl ude t hat  Emj ay' s appeal  and compl ai nt  

chal l engi ng t he speci al  assessment s l evi ed by Ger mant own ar e 

gover ned by t he 90- day per i od of  appeal  i n Wi s.  St at .  

§ 66. 0703( 12) ( a) .   We f ur t her  concl ude t hat  Wi s.  St at .  § 893. 72 

i s i nappl i cabl e i n t hi s case.   I t  i s  undi sput ed t hat  Emj ay f i l ed 

i t s not i ce of  appeal  and compl ai nt  year s af t er  t he 90- day per i od 

of  appeal  had passed,  and accor di ngl y,  t he c i r cui t  cour t  

pr oper l y di smi ssed t he act i on.  

I .  FACTUAL BACKGROUND 

¶5 Mar k and Donna Lohmann ar e t he gener al  par t ner s of  

Emj ay.   Unt i l  2007,  Emj ay owned t wo par cel s of  l and on t he 

cor ner  of  Appl et on Avenue ( St at e Hi ghway 175)  and Count y Li ne 

Road ( Count y Hi ghway Q)  i n Ger mant own.   Emj ay owned and oper at ed 

Lohmann' s St eak House on t hat  cor ner  f or  over  60 year s.  

¶6 I n t he l at e 1990s,  Menar d,  I nc.  ( Menar d)  submi t t ed a 

devel opment  pl an t o Ger mant own f or  a pr oposed r et ai l  devel opment  

t o be l ocat ed at  t he i nt er sect i on of  Appl et on Avenue and Mapl e 

Road.   Menar d and Ger mant own agr eed t hat  cer t ai n r oad 

i mpr ovement s woul d need t o be under t aken i n or der  t o accommodat e 

t he l ar ge r et ai l  devel opment .   Speci f i cal l y,  Appl et on Avenue 

woul d need t o be wi dened,  and a sewer  l i f t  s t at i on s i t uat ed i n 

t he pr oposed expansi on ar ea woul d need t o be r el ocat ed.   I n 

addi t i on,  t he i nt er sect i on of  Appl et on Avenue and Mapl e Road 

woul d need t o be r econst r uct ed,  i ncl udi ng i nst al l at i on of  

t r af f i c  s i gnal s and t ur n l anes.    
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¶7 On Jul y 1,  2002,  Ger mant own ent er ed i nt o a Devel opment  

Agr eement  wi t h Menar d,  i n whi ch Menar d agr eed t o i nst al l  and pay 

f or  t he above- ment i oned i mpr ovement s.   I n r et ur n,  Ger mant own 

agr eed t o r ei mbur se Menar d f or  a por t i on of  t he cost  t hr ough 

speci al  assessment s l evi ed agai nst  and col l ect ed f r om benef i t t ed 

pr oper t i es.   The Devel opment  Agr eement  def i ned t he benef i t t ed 

pr oper t i es as t hose abut t i ng Appl et on Avenue,  or  mor e 

speci f i cal l y:   

Owner s or  pur chaser s of  benef i t t ed pr oper t i es 
abut t i ng STH 175,  i ncl udi ng wi t hout  l i mi t at i on,  owner  
or  pur chaser s of  pr oper t i es l ocat ed on t he sout h s i de 
of  STH 175 r unni ng f r om CTH Q t o t he gas pi pel i ne 
nor t h of  t he Mapl e/ STH 175 i nt er sect i on and owner s or  
pur chaser s of  pr oper t i es l ocat ed on t he nor t h s i de of  
STH 175 r unni ng f r om t he [ Menar d]  Pr oper t y t o t he gas 
pi pel i ne nor t h of  t he Mapl e/ STH 175 i nt er sect i on.    

I t  i s  undi sput ed t hat  Emj ay' s pr oper t y was l ocat ed wi t hi n t hat  

geogr aphi cal  descr i pt i on ( her ei naf t er  t he " Speci al  Assessment  

Di st r i ct " ) .  

¶8 Menar d commenced const r uct i on.   The i mpr ovement s wer e 

s i gni f i cant l y compl et ed by t he end of  2003.  

¶9 Dur i ng t hat  t i me,  on Jul y 7,  2003,  Ger mant own adopt ed 

a Pr el i mi nar y Resol ut i on decl ar i ng i t s i nt ent  t o exer ci se i t s 

pol i ce power s under  Wi s.  St at .  §§ 66. 0701 and 66. 0703 and under  

§ 8. 04 of  Ger mant own' s Muni ci pal  Code t o l evy speci al  

assessment s agai nst  t he Speci al  Assessment  Di s t r i ct  f or  t he 

r el ocat i on of  Sani t ar y Sewer  Li f t  St at i on No. 3 and f or  t he r oad 

i mpr ovement s t o Appl et on Avenue.   See Wi s.  St at .  § 66. 0703( 4) .   

The Pr el i mi nar y Resol ut i on pr ovi ded t hat  " [ t ] he speci al  
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assessment s shal l  be def er r ed,  wi t h i nt er est ,  unt i l  t he 

benef i t t ed pr oper t y i s conveyed or  devel oped,  whi chever  comes 

f i r st . "  

¶10 On Jul y 11,  2003,  Ger mant own mai l ed not i ce of  t he 

Pr el i mi nar y Resol ut i on t o al l  i nt er est ed pr oper t y owner s,  

i ncl udi ng Emj ay.    

¶11 On or  about  Apr i l  25,  2004,  Ger mant own' s Di r ect or  of  

Publ i c Wor ks and Vi l l age Engi neer  f i l ed wi t h t he Vi l l age Cl er k a 

r epor t  on t he pr oposed speci al  assessment s.   See Wi s.  St at .  

§ 66. 0703( 4) ,  ( 5) .   The r epor t  det ai l ed t he cost  of  t he 

i mpr ovement s,  whi ch t ot al ed $3, 144, 313. 44.   See § 66. 0703( 5) ( b) .   

The r epor t  al so i ncl uded a St at ement  of  Benef i t s,  whi ch pr ovi ded 

t hat  t he Di r ect or  of  Publ i c Wor ks exami ned t he r el evant  ar ea and 

made a benef i t  det er mi nat i on f or  each par cel  i ncl uded wi t hi n t he 

Speci al  Assessment  Di st r i ct .   See § 66. 0703( 5) ( c) ,  ( d) .   

Concer ni ng t he t wo par cel s owned by Emj ay,  t he r epor t  pr oposed a 

speci al  assessment  of  $73, 417. 01 and $85, 291. 39,  r espect i vel y.   

The Di r ect or  of  Publ i c Wor ks det er mi ned t hat  " a benef i t  wi l l  

accr ue t o each of  t he pr oper t i es due t o t he i mpr ovement  on t he 

basi s of  pr ovi di ng i mpr oved saf et y t hr ough cont r ol l ed t r af f i c 

f l ow and t ur ni ng movement s and enhanced economi cal  val ue t o t he 

pr oper t y. "    

¶12 On Apr i l  28,  2004,  Ger mant own publ i shed not i ce of  a 

May 17,  2004,  publ i c hear i ng on t he Pr el i mi nar y Resol ut i on and 

mai l ed not i ce of  t he publ i c hear i ng t o al l  i nt er est ed pr oper t y 

owner s,  i ncl udi ng Emj ay.   See Wi s.  St at .  § 66. 0703( 7) ( a) .  
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¶13 Once Emj ay r ecei ved not i ce of  t he publ i c hear i ng,  Mar k 

Lohmann t el ephoned Ger mant own' s Vi l l age Hal l .   Accor di ng t o Mar k 

Lohmann,  a per son at  Vi l l age Hal l  i nf or med hi m t hat  t he speci al  

assessment  woul d not  af f ect  Emj ay' s pr oper t y because t he 

pr oper t y was al r eady commer ci al l y devel oped.   

¶14 As not i ced,  Ger mant own conduct ed a publ i c hear i ng on 

t he Pr el i mi nar y Resol ut i on on May 17,  2004.  

¶15 On June 21,  2004,  Ger mant own adopt ed Resol ut i on No.  

R21- 04,  t he Fi nal  Resol ut i on l evyi ng speci al  assessment s agai nst  

t he Speci al  Assessment  Di st r i ct  f or  t he r el ocat i on of  Sani t ar y  

Sewer  Li f t  St at i on No. 3 and f or  t he r oad i mpr ovement s t o 

Appl et on Avenue.   See Wi s.  St at .  § 66. 0703( 8) ( c) .   The Fi nal  

Resol ut i on expl i c i t l y  pr ovi ded t hat  t he speci al  assessment s wer e 

made pur suant  t o Ger mant own' s pol i ce power  and pur suant  t o Wi s.  

St at .  §§ 66. 0701 and 66. 0703 and § 8. 04 of  Ger mant own' s 

Muni ci pal  Code.   I n addi t i on,  t he Fi nal  Resol ut i on expr essed 

Ger mant own' s det er mi nat i on t hat  t he pr oper t i es l ocat ed i n t he 

Speci al  Assessment  Di st r i ct  " have r ecei ved a speci al  benef i t "  

f r om t he i mpr ovement s and t hat  t he pr oposed speci al  assessment s 

have a r easonabl e basi s.  

¶16 Rel evant  t o t hi s case,  t he Fi nal  Resol ut i on pr ovi ded 

t hat  pur suant  t o Wi s.  St at .  § 66. 0715,  t he speci al  assessment s 

" shal l  be def er r ed,  al ong wi t h accr ued i nt er est  .  .  .  unt i l  t he 

benef i t t ed pr oper t y i s commer ci al l y devel oped or  r edevel oped. "   

The speci al  assessment s wer e def er r ed f or  a per i od of  up t o 10 

year s:   
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I f  a benef i t t ed pr oper t y,  or  a por t i on t her eof ,  i s  
commer ci al l y devel oped or  r edevel oped,  wi t hi n t en ( 10)  
year s,  as measur ed f r om t he dat e of  execut i on of  t he 
Devel oper  Agr eement  on Jul y 1,  2002,  t o t he dat e on 
whi ch t he Vi l l age [ of  Ger mant own]  shal l  gr ant  f i nal  
appr oval  of  a s i t e pl an f or  t he commer ci al  devel opment  
or  r edevel opment  of  t he benef i t t ed pr oper t y,  t he 
pr i nci pal  bal ance of  t he speci al  assessment s,  pl us 
accr ued i nt er est  as pr ovi ded f or  her ei n,  shal l  
i mmedi at el y become due and payabl e i n f ul l  t o t he 
Vi l l age of  Ger mant own.    

The Fi nal  Resol ut i on t hen st at ed t hat  t he speci al  assessment s,  

pl us i nt er est ,  col l ect ed f r om t he benef i t t ed pr oper t i es wi l l  be 

pai d t o Menar d,  i n accor dance wi t h t he t er ms of  t he Devel opment  

Agr eement .  

¶17 The Fi nal  Resol ut i on was publ i shed on June 30,  2004.   

See Wi s.  St at .  § 66. 0703( 8) ( d) .   On Jul y 12,  2004,  Ger mant own 

mai l ed not i ce of  t he Fi nal  Resol ut i on t o al l  i nt er est ed pr oper t y 

owner s,  i ncl udi ng Emj ay.   See i d.   Emj ay does not  di sput e t hat  

i t  r ecei ved such not i ce.  

¶18 I n Sept ember  2007,  Mar k and Donna Lohmann r et i r ed,  and 

Emj ay sol d i t s t wo par cel s t o a devel oper .   Bef or e t he c l osi ng 

of  t he sal e,  Ger mant own sent  Emj ay t wo l et t er s of  speci al  

assessment ,  one f or  each par cel .   Ger mant own cl ai med out st andi ng 

speci al  assessment s of  $73, 417. 01 and $85, 291. 39,  r espect i vel y,  

pl us s i x per cent  i nt er est ,  due and payabl e i n f ul l  upon t he sal e 

of  t he pr oper t y.   I n accor dance wi t h Ger mant own' s c l ai med 

speci al  assessment s,  t he sal e cont r act  was amended,  and Emj ay 

was r equi r ed t o deposi t  $235, 000 i n escr ow t o cover  t he cost  of  

t he speci al  assessment s,  subj ect  t o Emj ay' s r i ght  t o cont est  t he 

speci al  assessment s.  
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I I .  PROCEDURAL POSTURE 

¶19 On May 30,  2008,  Emj ay f i l ed a " Not i ce of  Appeal  

Pur suant  t o Wi s.  St at .  Sec.  66. 0703( 12)  and Compl ai nt "  agai nst  

Ger mant own.   The not i ce of  appeal  al l eged t hat  t he speci al  

assessment s wer e " def ect i ve" 4 and r equest ed a j udgment  annul l i ng 

                                                 
4 Emj ay' s " Not i ce of  Appeal "  al l eged t hat  t he speci al  

assessment s wer e def ect i ve f or  t he f ol l owi ng r easons:  

a.  The speci al  assessment s l evi ed on t he pr oper t y 
exceed t he val ue of  t he benef i t s accr ui ng t o 
t he pr oper t y.  

b.  The speci al  assessment s as l evi ed,  have no 
r easonabl e basi s.  

c.  The ar ea of  t he speci al  assessment s i s not  
l i mi t ed or  det er mi ned by t he speci al  benef i t s 
conf er r ed.  

d.  The Vi l l age [ of  Ger mant own]  does not  have 
j ur i sdi ct i on t o speci al l y assess t he pr oper t y 
s i nce t he pr oper t y i s not  adj acent  t o or  
abut t i ng t he i mpr ovement s.  

e.  The speci al  assessment s,  or  any i nst al l at i ons 
t her eof ,  wer e never  ent er ed upon t he t ax r ol l s 
of  t he Vi l l age [ of  Ger mant own] .  

f .  Accr ued i nt er est  on t he speci al  assessment s i s 
not  r el at ed t o any bond,  not e or  ot her  
f i nanci ng expense,  and t her ef or e,  i s  not  
r ecover abl e as par t  of  t he speci al  
assessment s.  

g.  The speci al  assessment  does not  become due 
unt i l  t he pr oper t y i s f i nal l y appr oved f or  
commer ci al  devel opment  upon appl i cat i on t o t he 
Vi l l age [ of  Ger mant own] ,  and may never  be 
col l ect ed r el at i ve t o cer t ai n pr oper t i es t hat  
have been devel oped i n t he past  or  wi l l  not  be 
devel oped i n t he f ut ur e.  
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t he assessment s under  § 66. 0703( 12) ( d) .   Emj ay' s compl ai nt  

                                                                                                                                                             
h.  That  t he speci al  assessment s expi r e i n 2012 

and may never  be col l ect ed by t he Vi l l age [ of  
Ger mant own]  r el at i ve t o pr oper t i es t hat  ar e 
not  devel oped bef or e t hen.  

i .  The i mpr ovement s,  or  a por t i on t her eof ,  sought  
t o be pai d by t he speci al  assessment s wer e not  
f or  muni ci pal  pur pose,  and wer e not  publ i c 
wor ks.  

j .  The speci al  assessment s i ncl ude i nt er est  f r om 
t he dat e of  t he Devel opment  Agr eement  wi t h 
Menar d,  I nc.  and not  of  any speci al  assessment  
not i ce.  

k.  The Di r ect or  of  Publ i c Wor ks di d not  pr epar e a 
pr el i mi nar y or  f i nal  r epor t  as r equi r ed t o be 
par t  of  t he Resol ut i on.  

l .  The Di r ect or  of  Publ i c Wor ks di d not  pr epar e 
any pr el i mi nar y or  f i nal  pl ans and 
speci f i cat i ons f or  t he i mpr ovement s t o be par t  
of  t he r epor t .  

m.  The Di r ect or  of  Publ i c Wor ks di d not  pr oduce 
any est i mat e of  t he ent i r e cost  of  t he 
i mpr ovement s or  a st at ement  of  t he f i nal  cost  
of  t he i mpr ovement s t o be par t  of  t he r epor t .  

n.  The Di r ect or  of  Publ i c Wor ks di d not  make any 
st at ement  t hat  each pr oper t y agai nst  whi ch t he 
speci al  assessment s wer e l evi ed had been 
i nspect ed and wer e benef i t t ed,  set t i ng f or t h 
t he basi s of  such benef i t .  

o.  The r epor t  of  t he Di r ect or  of  Publ i c Wor ks was 
never  f i l ed wi t h t he Vi l l age Cl er k.  

p.  The Vi l l age [ of  Ger mant own]  di d not  adopt  any 
r esol ut i on di r ect i ng t he wor k or  i mpr ovement  
t o be car r i ed out  and pai d f or  i n accor dance 
wi t h t he Di r ect or  of  Publ i c Wor ks'  r epor t .  

q.  The Vi l l age [ of  Ger mant own]  di d not  appr ove 
t he pl ans and speci f i cat i ons by r esol ut i on.  
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sought  a j udgment  decl ar i ng t he speci al  assessment s i l l egal  and 

voi d and a j udgment  decl ar i ng t hat  Ger mant own had no i nt er est  i n 

Emj ay' s pr oper t y f or  pur poses of  l evyi ng speci al  assessment s.   

I n addi t i on,  Emj ay' s compl ai nt  al l eged t hat  t he speci al  

assessment s wer e " f al se,  a sham and f r i vol ous"  and t her ef or e 

i mpai r ed t i t l e t o Emj ay' s pr oper t y;  t he speci al  assessment s 

t or t uousl y i nt er f er ed wi t h Emj ay' s cont r act ual  r i ght  t o r ecei ve 

t he f ul l  val ue of  i t s  pr oper t y;  and t he speci al  assessment s wer e 

conf i scat or y i n nat ur e and ef f ect i vel y const i t ut ed a t aki ng of  

Emj ay' s pr oper t y wi t hout  j ust  compensat i on and wi t hout  due 

pr ocess of  l aw.  

¶20 Ger mant own moved t he ci r cui t  cour t  t o di smi ss Emj ay' s  

appeal  and compl ai nt ,  ar gui ng t hat  Emj ay' s c l ai ms ar e bar r ed by 

t he 90- day per i od of  appeal  set  f or t h i n Wi s.  St at .  

§ 66. 0703( 12) ( a) .   Ger mant own mai nt ai ned t hat  Emj ay' s i ncl usi on 

of  ot her  causes of  act i on i n t he compl ai nt  does not  save t he 

cl ai ms f r om § 66. 0703( 12) ( a) ,  s i nce t he addi t i onal  causes of  

act i on " [ ar i se]  out  of  and ar e based ent i r el y on t he al l eged 

i mpr oper  assessment s .  .  .  . "  

¶21 On Apr i l  13,  2009,  t he c i r cui t  cour t  gr ant ed 

Ger mant own' s mot i on,  di smi ssi ng Emj ay' s appeal  and compl ai nt  on 

t he gr ounds t hat  Emj ay f ai l ed t o compl y wi t h t he st r i ct l y 

enf or ced 90- day per i od of  appeal  i n Wi s.  St at .  § 66. 0703( 12) ( a) .   

¶22 Emj ay appeal ed,  and t he cour t  of  appeal s af f i r med.   

Emj ay,  No.  2009AP1714.   I n an unpubl i shed per  cur i am deci s i on,  

t he cour t  of  appeal s agr eed wi t h t he c i r cui t  cour t  t hat  Emj ay' s 



No.  2009AP1714   

 

11 
 

act i on was bar r ed by t he 90- day per i od of  appeal  i n Wi s.  St at .  

§ 66. 0703( 12) ( a) .   I d. ,  ¶3.  

¶23 Emj ay pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Sept ember  22,  2010.   We now af f i r m.  

I I I .  STANDARD OF REVI EW 

¶24 A mot i on t o di smi ss based upon a f ai l ur e t o appeal  

wi t hi n a st at ut or i l y  mandat ed per i od f unct i ons as a mot i on f or  

summar y j udgment .   Whet her  t he c i r cui t  cour t  pr oper l y gr ant ed a 

mot i on f or  summar y j udgment  i s a quest i on of  l aw t hat  we r evi ew 

de novo,  appl y i ng t he same st andar ds used by t he c i r cui t  and set  

f or t h i n Wi s.  St at .  § 802. 08 ( 2009- 10) .   See Town Bank v.  Ci t y  

Real  Est at e Dev. ,  LLC,  2010 WI  134,  ¶31,  330 Wi s.  2d 340,  793 

N. W. 2d 476;  Tat er a v.  FMC Cor p. ,  2010 WI  90,  ¶15,  328 

Wi s.  2d 320,  786 N. W. 2d 810.   Summar y j udgment  " shal l  be 

r ender ed i f  t he pl eadi ngs,  deposi t i ons,  answer s t o 

i nt er r ogat or i es,  and admi ssi ons on f i l e,  t oget her  wi t h t he 

af f i davi t s,  i f  any,  show t hat  t her e i s no genui ne i ssue as t o 

any mat er i al  f act  and t hat  t he movi ng par t y i s  ent i t l ed t o a 

j udgment  as a mat t er  of  l aw. "   § 802. 08( 2)  ( 2009- 10) .  

I V.  ANALYSI S 

¶25 A " speci al  assessment , "  al so known as an " assessment  

f or  benef i t s, "  i s  def i ned as " [ t ] he assessment  of  a t ax on 

pr oper t y t hat  benef i t s i n some i mpor t ant  way f r om a publ i c 

i mpr ovement . "   Bl ack' s Law Di ct i onar y 112 ( 7t h ed.  1999) ;  see 

al so Par k Ave.  Pl aza v.  Ci t y of  Mequon,  2008 WI  App 39,  ¶17,  308 

Wi s.  2d 439,  747 N. W. 2d 703 ( " A speci al  benef i t  has t he ef f ect  

of  f ur ni shi ng an uncommon advant age t o a pr oper t y.   An uncommon 
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advant age i s one t hat  di f f er s i n k i nd,  r at her  t han i n degr ee,  

f r om t he benef i t s enj oyed by t he gener al  publ i c. "  ( I nt er nal  

c i t at i on omi t t ed. ) ) .    

¶26 A muni ci pal i t y ' s power  t o l evy speci al  assessment s 

agai nst  pr i vat e pr oper t y owner s i s st at ut or y.   St ei nbach v.  

Gr een Lake Sani t ar y Di st . ,  2006 WI  63,  ¶13,  291 Wi s.  2d 11,  715 

N. W. 2d 195.   Pur suant  t o Wi s.  St at .  § 66. 0701( 1) ,  t he gover ni ng 

body of  a v i l l age " may,  by or di nance,  pr ovi de t hat  t he cost  of  

i nst al l i ng or  const r uct i ng any publ i c wor k or  i mpr ovement  shal l  

be char ged i n whol e or  i n par t  t o t he pr oper t y benef i t ed,  and 

make an assessment  agai nst  t he pr oper t y benef i t ed i n t he manner  

t hat  t he gover ni ng body det er mi nes. "   Consi st ent  wi t h i t s 

aut hor i t y under  § 66. 0701( 1) ,  Ger mant own enact ed § 8. 04 of  i t s 

Muni ci pal  Code f or  pur poses of  l evyi ng speci al  assessment s.   

Sect i on 8. 04 i s based upon Ger mant own' s pol i ce power s.   See 

Mower s v.  Ci t y of  St .  Fr anci s,  108 Wi s.  2d 630,  636,  323 

N. W. 2d 157 ( Ct .  App.  1982) .  

¶27 I n addi t i on,  pur suant  t o Wi s.  St at .  § 66. 0703( 1) ( a) ,  

t he gover ni ng body of  any c i t y,  t own or  v i l l age may,  by 

r esol ut i on,  " l evy and col l ect  speci al  assessment s upon pr oper t y  

i n a l i mi t ed and det er mi nabl e ar ea f or  speci al  benef i t s 

conf er r ed upon t he pr oper t y  by any muni ci pal  wor k or  

i mpr ovement . "   Fur t her mor e,  § 66. 0703( 1) ( a)  per mi t s t he 

muni ci pal i t y t o f und t he cost  of  t he wor k or  i mpr ovement  out  of  

t he pr oceeds of  t he speci al  assessment s.  

¶28 Wi sconsi n St at .  § 66. 0703( 4) - ( 8)  t hen out l i nes t he 

pr ocedur e by whi ch t he muni ci pal i t y must  exer ci se i t s power  t o 
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l evy speci al  assessment s,  cul mi nat i ng i n t he adopt i on of  a f i nal  

r esol ut i on under  subsect i on ( 8) ( c) 5 and t he publ i cat i on of  t he 

f i nal  r esol ut i on under  subsect i on ( 8) ( d) . 6   

¶29 Of  s i gni f i cance t o t hi s case,  Wi s.  St at .  § 66. 0703( 12)  

pr ovi des t he excl usi ve pr ocedur e by whi ch an aggr i eved pr oper t y 

owner  may appeal  f r om t he muni ci pal i t y ' s adopt i on of  a f i nal  

r esol ut i on t o l evy speci al  assessment s under  § 66. 0703( 8) ( c) .   

Sect i on 66. 0703( 12) ( a)  st at es,  i n r el evant  par t :   

A per son havi ng an i nt er est  i n a par cel  of  l and 
af f ect ed by a det er mi nat i on of  t he gover ni ng body,  
under  sub.  ( 8) ( c)  .  .  .  ,  may,  wi t hi n 90 days af t er  
t he dat e of  t he not i ce or  of  t he publ i cat i on of  t he 
f i nal  r esol ut i on under  sub.  ( 8) ( d) ,  appeal  t he 
det er mi nat i on t o t he c i r cui t  cour t  of  t he count y i n 
whi ch t he pr oper t y i s l ocat ed.  .  .  .    

I n ot her  wor ds,  pur suant  t o § 66. 0703( 12) ( a) ,  a 90- day per i od of  

appeal  commences once t he muni ci pal i t y publ i shes i t s f i nal  

r esol ut i on l evyi ng t he speci al  assessment s or  once t he 

muni ci pal i t y mai l s not i ce of  t he f i nal  r esol ut i on t o i nt er est ed 

                                                 
5 Wi sconsi n St at .  § 66. 0703( 8) ( c)  st at es:  " When t he 

gover ni ng body f i nal l y det er mi nes t o pr oceed wi t h t he wor k or  
i mpr ovement ,  i t  shal l  appr ove t he pl ans and speci f i cat i ons and 
adopt  a r esol ut i on di r ect i ng t hat  t he wor k or  i mpr ovement  be 
car r i ed out  and pai d f or  i n accor dance wi t h t he r epor t  as 
f i nal l y appr oved. "   " [ T] he r epor t "  i n subsect i on ( 8) ( c)  r ef er s  
t o t he r epor t  t hat  a desi gnat ed muni ci pal  of f i cer  or  empl oyee 
must  pr epar e at  t he pr oposal  st age of  t he speci al  assessment .   
See § 66. 0703( 4) ,  ( 5) .  

6 Wi sconsi n St at .  § 66. 0703( 8) ( d)  st at es:  " The ci t y,  t own or  
v i l l age cl er k shal l  publ i sh t he f i nal  r esol ut i on as a c l ass 1 
not i ce,  under  ch.  985,  i n t he assessment  di st r i ct  and a copy of  
t he r esol ut i on shal l  be mai l ed t o ever y i nt er est ed per son whose 
post - of f i ce addr ess i s known,  or  can be ascer t ai ned wi t h 
r easonabl e di l i gence. "  
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per sons,  whi chever  i s l at er .   See Mayek v.  Cl over l eaf  Lakes 

Sani t ar y Di st .  No.  1,  2000 WI  App 182,  ¶11 & n. 9,  238 

Wi s.  2d 261,  617 N. W. 2d 235.   " The st at ut e t hus set s dat es 

cer t ai n f r om whi ch t he t i me l i mi t  pr oceeds r at her  t han a mor e 

ephemer al  dat e such as when a pr oper t y owner  knows of  t he 

assessment . "   I d. ,  ¶11.  

¶30 An aggr i eved pr oper t y owner  must  st r i ct l y compl y wi t h 

t he 90- day per i od of  appeal  i n Wi s.  St at .  § 66. 0703( 12) ( a) ;  t he 

f ai l ur e t o do so i s a f or f ei t ur e of  t he r i ght  t o appeal .   See 

i d. ,  ¶13 ( " A not i ce ser ved mor e t han ni net y days af t er  

publ i cat i on of  t he assessment  i s unt i mel y,  and a pr oper t y 

owner ' s appeal s r i ght s ar e f or ecl osed. " ) ;  Gamr ot h v.  Vi l l .  of  

Jackson,  215 Wi s.  2d 251,  259,  571 N. W. 2d 917 ( Ct .  App.  1997) ;  

Bi al k v.  Ci t y of  Oak Cr eek,  98 Wi s.  2d 469,  472,  297 N. W. 2d 43 

( Ct .  App.  1980) .   " [ T] he pol i cy consi der at i on behi nd t hi s r ul e 

i s t o mai nt ai n a s i mpl e,  or di nar y and uni f or m way of  conduct i ng 

l egal  busi ness i n our  cour t s.   Uni f or mi t y,  consi st ency and 

compl i ance wi t h pr ocedur al  r ul es ar e i mpor t ant  aspect s of  t he 

admi ni st r at i on of  j ust i ce.   I f  t he st at ut or y pr escr i pt i ons ar e 

t o be meani ngf ul ,  t hey must  be unbendi ng. "   Gamr ot h,  215 

Wi s.  2d at  259 ( i nt er nal  quot at i ons omi t t ed) .  

¶31 The l egi s l at ur e has expl i c i t l y  di r ect ed t hat  an appeal  

under  Wi s.  St at .  § 66. 0703( 12)  i s t he " sol e r emedy"  of  a 

pr oper t y owner  aggr i eved by a speci al  assessment  l evi ed under  

§ 66. 0703:   

An appeal  under  t hi s subsect i on i s t he sol e 
r emedy of  any per son aggr i eved by a det er mi nat i on of  
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t he gover ni ng body,  whet her  or  not  t he i mpr ovement  was 
made accor di ng t o t he pl ans and speci f i cat i ons,  and 
shal l  r ai se any quest i on of  l aw or  f act ,  st at ed i n t he 
not i ce of  appeal ,  i nvol v i ng t he maki ng of  t he 
i mpr ovement ,  t he assessment  of  benef i t s or  t he awar d 
of  damages or  t he l evy of  any speci al  
assessment .  .  .  .    

§ 66. 0703( 12) ( e) ;  see al so Har bour s Poi nt e of  Nashot ah,  LLC v.  

Vi l l .  of  Nashot ah,  278 F. 3d 701,  705 ( 7t h Ci r .  2002)  ( " A cl ear  

r eadi ng of  t he st at ut e .  .  .  demonst r at es t hat  sect i on 

66. 60( 12) ( a)  [ r enumber ed as Wi s.  St at .  § 66. 0703( 12) ( a) ]  

expl i c i t l y  pr ovi des a c l ai mant  wi t h t he ' sol e r emedy'  f or  any 

compl ai nt  r egar di ng a muni ci pal i t y ' s col l ect i on of  assessment s 

under  sect i on 66. 60 [ r enumber ed as § 66. 0703] . " ) .   Sect i on 

66. 0703( 12) ( e)  l i s t s onl y t wo t ypes of  appeal s t hat  ar e except ed 

f r om t he 90- day per i od of  appeal  i n subsect i on ( 12) ( a) :  " appeal s 

based [ 1]  on f r aud or  [ 2]  on l at ent  def ect s i n t he const r uct i on 

of  t he i mpr ovement  di scover ed af t er  t he per i od of  l i mi t at i on. "  

¶32 Tur ni ng t o t he f act s of  t hi s case,  Emj ay does not  

di sput e t hat  i t  f ai l ed t o compl y wi t h t he 90- day per i od of  

appeal  set  f or t h i n Wi s.  St at .  § 66. 0703( 12) ( a) .   The 90- day 

per i od of  appeal  commenced on Jul y 12,  2004,  t he dat e on whi ch 

Ger mant own mai l ed not i ce of  t he Fi nal  Resol ut i on t o al l  

i nt er est ed pr oper t y owner s,  i ncl udi ng Emj ay.   See 

§ 66. 0703( 12) ( a) ;  Mayek,  238 Wi s.  2d 261,  ¶11 & n. 9.   Emj ay,  

however ,  di d not  f i l e i t s not i ce of  appeal  and compl ai nt  unt i l  

May 30,  2008,  near l y f our  year s af t er  Ger mant own mai l ed not i ce 

of  t he Fi nal  Resol ut i on.   I ndeed,  Emj ay' s br i ef  t o t hi s cour t  

acknowl edges t hat  " [ t ] he not i ce of  speci al  assessment  was made,  

and t he 90 Day Appeal  Li mi t at i on had passed,  year s bef or e Emj ay 
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f i l ed sui t  i n 2008. "   As made c l ear  i n Mayek,  238 Wi s.  2d 261,  

¶13;  Gamr ot h,  215 Wi s.  2d at  259;  and Bi al k,  98 Wi s.  2d at  472,  

an aggr i eved pr oper t y owner ' s f ai l ur e t o st r i ct l y compl y wi t h 

t he 90- day per i od of  appeal  i n § 66. 0703( 12) ( a)  r equi r es 

di smi ssal  of  t he appeal .  

¶33 Emj ay mai nt ai ns,  however ,  t hat  i t s  f ai l ur e t o compl y 

wi t h t he 90- day per i od of  appeal  i s  not  di sposi t i ve because Wi s.  

St at .  § 66. 0703( 12) ( a)  does not  appl y i n t hi s case.   I n suppor t  

of  i t s  posi t i on,  Emj ay advances sever al  ar gument s,  t he most  

not abl e of  whi ch i ncl ude:  ( 1)  Sect i on 66. 0703( 12) ( a)  does not  t o 

appl y t o cont i ngent  speci al  assessment s l i ke t hose l evi ed i n 

t hi s case;  ( 2)  Sect i on 66. 0703( 12) ( a)  does not  appl y because 

Ger mant own l evi ed t he speci al  assessment s af t er  const r uct i on of  

t he i mpr ovement s was compl et ed;  and ( 3)  t he speci al  assessment s 

ar e f r audul ent ,  evi dent  by Ger mant own' s " pr ocedur al  f ai l ur e"  and 

negl ect  " t o act ual l y endeavor  what  [ § 66. 0703]  char ges i t  t o 

do. "   Accor di ng t o Emj ay,  t hese al l eged def i c i enci es evi nce 

Ger mant own' s l ack of  aut hor i t y t o l evy t he speci al  assessment s 

i n t he f i r st  i nst ance.   Ci t i ng Ger mant own' s al l eged l ack of  

power ,  Emj ay ur ges us t o appl y Wi s.  St at .  § 893. 727 t o i t s appeal  

i nst ead of  Wi s.  St at .  § 66. 0703( 12) ( a) .    

                                                 
7 Wi sconsi n St at .  § 893. 72 gover ns gener al l y " [ a] ct i ons 

cont est i ng speci al  assessment " :   

An act i on t o avoi d any speci al  assessment ,  or  
t axes l evi ed pur suant  t o t he speci al  assessment ,  or  t o 
r est r ai n t he l evy of  t he t axes or  t he sal e of  l ands 
f or  t he nonpayment  of  t he t axes,  shal l  be br ought  
wi t hi n one year  f r om t he not i ce t her eof ,  and not  
t her eaf t er .   Thi s l i mi t at i on shal l  cur e al l  def ect s i n 
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¶34 Emj ay' s ar gument s mi ss t he mar k.   Whet her  t he speci al  

assessment s wer e def ect i ve or  even whet her  Ger mant own had t he 

power  t o l evy t he speci al  assessment s do not  bear  on t he 

pr el i mi nar y i ssue of  whet her  t he 90- day per i od of  appeal  i n Wi s.  

St at .  § 66. 0703( 12) ( a)  appl i es i n t hi s case.   The i ssue of  

whet her  § 66. 0703( 12) ( a)  appl i es ent ai l s a much mor e st r ai ght -

f or war d anal ysi s.  

¶35 We concl ude t hat  Emj ay' s appeal  and compl ai nt  ar e 

gover ned by t he 90- day per i od of  appeal  set  f or t h i n Wi s.  St at .  

§ 66. 0703( 12) ( a) .   Had Emj ay f i l ed i t s not i ce of  appeal  and 

compl ai nt  wi t hi n t he 90- day per i od of  appeal ,  t he c i r cui t  cour t  

woul d have been abl e t o addr ess t he mer i t s of  Emj ay' s ar gument s—

—i ncl udi ng whet her  t he speci al  assessment s wer e def ect i ve or  

whet her  Ger mant own had t he power  t o l evy t he speci al  assessment s 

i n t he f i r st  i nst ance.  

¶36 As pr evi ousl y expl ai ned,  an appeal  under  Wi s.  St at .  

§ 66. 0703( 12)  i s t he " sol e r emedy"  of  a pr oper t y owner  aggr i eved 

by a speci al  assessment  l evi ed under  § 66. 0703.   

§ 66. 0703( 12) ( e) .   I n t hi s case,  t her e i s no quest i on t hat  

Ger mant own l evi ed t he speci al  assessment s under  § 66. 0703 and 

t hat  Emj ay r ecei ved not i ce of  t he same.    

                                                                                                                                                             
t he pr oceedi ngs,  and def ect s of  power  on t he par t  of  
t he of f i cer s maki ng t he assessment ,  except  i n cases 
wher e t he l ands ar e not  l i abl e t o t he assessment ,  or  
t he c i t y,  v i l l age or  t own has no power  t o make any 
such assessment ,  or  t he amount  of  t he assessment  has 
been pai d or  a r edempt i on made.  

( Emphasi s added. )  
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¶37 Bot h t he Pr el i mi nar y Resol ut i on and t he Fi nal  

Resol ut i on expr essl y pr ovi ded t hat  t he speci al  assessment s wer e 

bei ng l evi ed pur suant  t o Ger mant own' s aut hor i t y under  Wi s.  St at .  

§§ 66. 0701 and 66. 0703 and § 8. 04 of  i t s  Muni ci pal  Code.   

Sect i on 8. 04( 4)  of  Ger mant own' s Muni ci pal  Code expr essl y 

i ncor por at es t he pr ovi s i ons of  Wi s.  St at .  § 66. 0703, 8 and 

not abl y,  sect i on 8. 04( 6)  speci f i cal l y pr ovi des t hat  t he appeal  

pr ovi s i ons of  Wi s.  St at .  §§ 66. 0703( 12)  and 66. 0701( 2) 9 " appl y t o 

any speci al  assessment  l evi ed under  t hi s sect i on. "   Emj ay does 

not  di sput e t hat  i t  r ecei ved not i ce of  bot h t he Pr el i mi nar y 

Resol ut i on and t he Fi nal  Resol ut i on.   I n t hi s cont ext ,  such 

not i ce i s al l  t hat  due pr ocess r equi r es.   See Est at e of  Wol f f  v.  

Town Bd.  of  Town of  West on,  156 Wi s.  2d 588,  596,  457 N. W. 2d 510 

( Ct .  App.  1990)  ( " A not i ce must  be suf f i c i ent  t o enabl e t he 

                                                 
8 Sect i on 8. 04( 4)  of  Ger mant own' s  Muni ci pal  Code pr ovi des:  

" The pr ovi s i ons of  § 66. 60,  Wi s.  St at s.  [ r enumber ed as Wi s.  
St at .  § 66. 0703] ,  i ncl udi ng t hose r el at ed t o not i ce,  hear i ng and 
t he adopt i on of  a f i nal  r esol ut i on shal l ,  t o t he ext ent  not  
i nconsi st ent  wi t h t hi s sect i on,  appl y t o speci al  assessment s 
l evi ed under  t hi s sect i on. "    

9 Wi sconsi n St at .  § 66. 0701( 2) ,  i n t ur n,  expr essl y 
i ncor por at es Wi s.  St at .  § 66. 0703( 12) .   Wi sconsi n St at .  
§ 66. 0701( 2)  st at es,  i n r el evant  par t ,  t hat  " [ a] ny per son 
agai nst  whose l and a speci al  assessment  i s l evi ed under  t he 
or di nance may appeal  i n t he manner  pr escr i bed i n s.  66. 0703( 12)  
wi t hi n 40 days of  t he dat e of  t he f i nal  det er mi nat i on of  t he 
gover ni ng body. "   Because i t  i s  undi sput ed t hat  Emj ay f ai l ed t o 
compl y wi t h t he 90- day per i od of  appeal  i n Wi s.  St at .  
§ 66. 0703( 12) ( a) ,  and t her ef or e necessar i l y  f ai l ed t o compl y 
wi t h t he 40- day per i od of  appeal  i n Wi s.  St at .  § 66. 0701( 2) ,  we 
make no det er mi nat i on as t o whi ch of  t he t wo l i mi t at i on per i ods 
cont r ol s i n t hi s case.  
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r eci pi ent  t o det er mi ne what  he must  do t o pr event  t he 

depr i vat i on of  hi s i nt er est . " ) .  

¶38 Fur t her mor e,  nei t her  t he Pr el i mi nar y Resol ut i on nor  

t he Fi nal  Resol ut i on ment i ons Wi s.  St at .  § 893. 72.   Whi l e t hi s 

cour t  has r ecogni zed an appar ent  conf l i c t  bet ween Wi s.  St at .  

§ 66. 0703( 12)  and t he mor e gener al  r i ght  t o f i l e a c i v i l  act i on 

under  Wi s.  St at .  § 893. 72 t o cont est  a speci al  assessment ,  see 

Bor nemann v.  Ci t y of  New Ber l i n,  27 Wi s.  2d 102,  111,  133 

N. W. 2d 328 ( 1965) ,  t he l at t er  i s  s i mpl y not  i mpl i cat ed i n t hi s 

case.   Ger mant own expl i c i t l y  l evi ed t he speci al  assessment s 

under  Wi s.  St at .  § 66. 0703.   See St at e ex r el .  Robi nson v.  Town 

of  Br i st ol ,  2003 WI  App 97,  ¶¶13- 14,  264 Wi s.  2d 318,  667 

N. W. 2d 14.   An appeal  under  Wi s.  St at .  § 66. 0703( 12) ( a)  and ( e)  

i s l i mi t ed t o speci al  assessment s l evi ed by muni ci pal i t i es under  

Wi s.  St at .  § 66. 0703.   Wi sconsi n St at .  § 893. 72,  on t he ot her  

hand,  appl i es t o al l  speci al  assessment s gener al l y.   See 

Bor nemann,  27 Wi s.  2d at  111.   " One of  t he wel l - r ecogni zed 

canons of  st at ut or y const r uct i on i s t hat ,  i n event  of  a conf l i c t  

bet ween a gener al  and a speci f i c  st at ut e,  t he l at t er  cont r ol s. "   

I d.   I ndeed,  Wi s.  St at .  § 893. 01 expr essl y r ecogni zes t hat  c i v i l  

act i ons under  chapt er  893 " may be commenced onl y wi t hi n t he 

per i ods pr escr i bed i n t hi s chapt er ,  except  when,  i n speci al  

cases,  a di f f er ent  l i mi t at i on i s pr ovi ded by st at ut e. "   

( Emphasi s added. )   Wi sconsi n St at .  § 66. 0703( 12) ( a)  pr ovi des a 

di f f er ent  per i od of  appeal .  

¶39 Accor di ngl y,  whet her  Emj ay cl assi f i es i t s chal l enge t o 

t he speci al  assessment s as a not i ce of  appeal  under  Wi s.  St at .  
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§ 66. 0703( 12)  or  as a compl ai nt  compr i sed of  separ at e causes of  

act i on i s a di s t i nct i on wi t hout  a di f f er ence:  because al l  of  

Emj ay' s c l ai ms ar e based upon t he speci al  assessment s t hat  

Ger mant own l evi ed under  § 66. 0703,  Emj ay' s excl usi ve r emedy i s 

an appeal  under  § 66. 0703( 12) .   See Har bour s Poi nt e of  Nashot ah,  

278 F. 3d at  705- 06 ( concl udi ng t hat  t he pl ai nt i f f ' s  

const i t ut i onal  t aki ngs cl ai m was gover ned by Wi s.  St at .  

§ 66. 60( 12) ( a)  [ r enumber ed as Wi s.  St at .  § 66. 0703( 12) ( a) ]  and 

t hat  " any cont r ar y i nt er pr et at i on of  t hi s st at ut or y scheme woul d 

under mi ne t he cl ear  i nt ent  of  t he Wi sconsi n l egi s l at ur e" ) .  

¶40 Wi sconsi n St at .  § 66. 0703( 12) ( e)  l i s t s onl y t wo t ypes 

of  appeal s t hat  ar e except ed f r om t he 90- day per i od of  appeal  i n 

subsect i on ( 12) ( a) :  " appeal s based [ 1]  on f r aud or  [ 2]  on l at ent  

def ect s i n t he const r uct i on of  t he i mpr ovement  di scover ed af t er  

t he per i od of  l i mi t at i on. "   Emj ay concedes t hat  i t s appeal  i s  

not  based on any " l at ent  def ect s i n t he const r uct i on of  t he 

i mpr ovement . "   See § 66. 0703( 12) ( e) .   I nst ead,  Emj ay ar gues t hat  

t he 90- day per i od of  appeal  i n § 66. 0703( 12) ( a)  does not  appl y 

i n t hi s case because t he speci al  assessment s ar e f r audul ent .    

¶41 I t  i s  t r ue t hat  an appeal  based on f r aud i s expr essl y 

excl uded f r om t he 90- day per i od of  appeal .   Wi s.  St at .  

§ 66. 0703( 12) ( e) .   However ,  nei t her  Emj ay' s not i ce of  appeal  nor  

compl ai nt  al l eges f r aud or  ot her wi se conveys an i nt ent  t o 

mi sl ead on t he par t  of  Ger mant own.   When pr essed at  or al  

ar gument ,  Emj ay advi sed t he cour t  t hat  t he speci al  assessment s 

ar e f r audul ent  because of  Ger mant own' s " pr ocedur al  f ai l ur e"  and 

i t s negl ect  " t o act ual l y endeavor  what  [ § 66. 0703]  char ges i t  t o 
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do. "   However ,  absent  an i nt ent  t o mi sl ead,  such pr ocedur al  

def i c i enci es,  assumi ng t hey exi st ,  do not  const i t ut e f r aud.   

Rat her ,  pr ocedur al  def i c i enci es ar e pr eci sel y t he t ype of  

al l egat i ons t hat  " shal l "  be r ai sed i n an appeal  under  

§ 66. 0703( 12) .   See § 66. 0703( 12) ( e)  ( pr ovi di ng t hat  an appeal  

under  § 66. 0703( 12)  " shal l  r ai se any quest i on of  l aw or  f act ,  

st at ed i n t he not i ce of  appeal ,  i nvol v i ng t he maki ng of  t he 

i mpr ovement ,  t he assessment  of  benef i t s or  t he awar d of  damages 

or  t he l evy of  any speci al  assessment " ) .  

V.  CONCLUSI ON 

¶42 We concl ude t hat  Emj ay' s appeal  and compl ai nt  

chal l engi ng t he speci al  assessment s l evi ed by Ger mant own ar e 

gover ned by t he 90- day per i od of  appeal  i n Wi s.  St at .  

§ 66. 0703( 12) ( a) .   We f ur t her  concl ude t hat  Wi s.  St at .  § 893. 72 

i s i nappl i cabl e i n t hi s case.   I t  i s  undi sput ed t hat  Emj ay f i l ed 

i t s not i ce of  appeal  and compl ai nt  year s af t er  t he 90- day per i od 

of  appeal  had passed,  and accor di ngl y,  t he c i r cui t  cour t  

pr oper l y di smi ssed t he act i on.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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