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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed opi ni on of  t he cour t  of  appeal s1 r ever si ng t he j udgment  

of  t he c i r cui t  cour t  f or  Mar at hon Count y,  Gr eg Huber ,  Judge.   

                                                 
1 Kl emm v.  Am.  Tr ansmi ssi on Co. ,  LLC,  2010 WI  App 131,  329 

Wi s.  2d 415,  791 N. W. 2d 233.  
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Thi s r evi ew i nvol ves l i t i gat i on expenses2 under  Wi s.  St at .  

§ 32. 28( 3) ( d)  ( 2009- 10) 3 i n a condemnat i on pr oceedi ng bet ween 

Amer i can Tr ansmi ssi on Company,  LLC ( ATC)  and Mar k Kl emm and 

Jeanne Kl emm,  t he condemnees.      

¶2 Thi s case pr esent s a quest i on of  st at ut or y 

i nt er pr et at i on:   Shal l  l i t i gat i on expenses be awar ded t o an 

owner  of  pr oper t y pur suant  t o Wi s.  St at .  § 32. 28( 3) ( d)  i f :   

•  t he owner  conveys t he pr oper t y under  t he negot i at ed pr i ce 

pr ocedur e and r ecei ves a cer t i f i cat e of  compensat i on 

pur suant  t o § 32. 06( 2a) ,  wi t h no j ur i sdi ct i onal  of f er  

i ssued under  § 32. 06( 3) ;   

•  t he owner  t i mel y appeal s t o t he c i r cui t  cour t ,  whi ch 

r ef er s t he mat t er  t o t he chai r per son of  t he count y 

condemnat i on commi ssi oner s f or  a hear i ng;   

•  t he owner  i s awar ded at  l east  $700 and at  l east  15% mor e 

t han t he negot i at ed pr i ce under  § 32. 06( 2a) ;  and  

•  nei t her  par t y appeal s t he commi ssi on' s awar d?4 

                                                 
2 Wi sconsi n St at .  § 32. 28( 1)  def i nes " l i t i gat i on expenses"  

as " t he sum of  t he cost s,  di sbur sement s and expenses,  i ncl udi ng 
r easonabl e at t or ney,  appr ai sal  and engi neer i ng f ees necessar y t o 
pr epar e f or  or  par t i c i pat e i n act ual  or  ant i c i pat ed pr oceedi ngs 
bef or e t he condemnat i on commi ssi oner s,  boar d of  assessment  or  
any cour t  under  t hi s chapt er . "  

3 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009-
10 ver si on unl ess ot her wi se not ed.  

4 Wi sconsi n St at .  § 32. 28( 3) ( d)  appl i es when nei t her  par t y 
appeal s t he awar d t o t he c i r cui t  cour t .   I n t he pr esent  case,  
nei t her  par t y appeal ed t he commi ssi on' s awar d t o t he c i r cui t  
cour t .  
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¶3 The quest i on whet her  or  not  l i t i gat i on expenses shal l  

be awar ded when an appeal  i s  t aken f r om a " negot i at ed pr i ce"  

r ecor ded i n a cer t i f i cat e of  compensat i on was i dent i f i ed soon 

af t er  t he l egi s l at ur e' s 1977 r evi s i on of  chapt er  32,  ent i t l ed 

" Emi nent  Domai n. "   I n 1979,  James Thi el ,  t he di r ect or  of  t he 

of f i ce of  advi sor y ser vi ces of  t he Wi sconsi n Depar t ment  of  

Tr anspor t at i on at  t hat  t i me,  wr ot e:   " I t  i s  not  c l ear  whet her  

l i t i gat i on expenses may be awar ded i f  an appeal  i s  t aken f r om a 

negot i at ed pr i ce,  i . e.  cer t i f i cat e of  compensat i on. " 5  Thi r t y  

year s have el apsed.   The cour t  i s  now asked t o r esol ve t he 

quest i on posed by t he st at ut es and i dent i f i ed by James Thi el  i n 

1979.  

¶4 The ci r cui t  cour t  answer ed t he quest i on pr esent ed i n 

t he af f i r mat i ve.   The cour t  of  appeal s answer ed i n t he negat i ve,  

r ul i ng t hat  Wi s.  St at .  § 32. 28( 3) ( d)  per mi t s an awar d of  

l i t i gat i on expenses onl y when a j ur i sdi ct i onal  of f er  has been 

made.  

                                                 
5 James S.  Thi el ,  New Devel opment s i n Law of  Emi nent  Domai n,  

Condemnat i on and Rel ocat i on,  Wi s.  Bar  Bul l . ,  June 1979,  at  23,  
25.  

James Thi el  i s  now Counsel  i n t he Of f i ce of  Gener al  Counsel  
of  t he Depar t ment  of  Tr anspor t at i on.  

Wi sconsi n St at .  § 32. 05( 2a) ,  whi ch gover ns condemnat i on i n 
t r anspor t at i on and sewer age cases,  i s subst ant i al l y  t he same as 
§ 32. 06( 2a) ,  whi ch gover ns most  ot her  condemnat i on pr oceedi ngs.   
At t or ney Thi el  wr ot e about  bot h sect i ons and § 32. 28( 3) .      
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¶5 We exami ne t he t ext s of  Wi s.  St at .  § 32. 06 and 

§ 32. 28( 3) ( d)  ( t he st at ut es at  i ssue) ,  t he s t at ut es i n t he 

cont ext  of  t he condemnat i on st at ut es,  t he l egi s l at i ve pur pose of  

awar di ng l i t i gat i on expenses,  and t he l egi s l at i ve hi st or y of  

§§ 32. 06 and 32. 28( 3) ( d) .   Upon such r evi ew,  we concl ude t hat  

l i t i gat i on expenses shal l  be awar ded t o an owner  pur suant  t o 

Wi s.  St at .  § 32. 28( 3) ( d)  i f  t he owner  conveys t he pr oper t y and 

r ecei ves a cer t i f i cat e of  compensat i on pur suant  t o § 32. 06( 2a) ,  

wi t h no j ur i sdi ct i onal  of f er  i ssued under  § 32. 06( 3) ;  t i mel y 

appeal s t o t he c i r cui t  cour t ,  whi ch r ef er s t he mat t er  t o t he 

chai r per son of  t he count y condemnat i on commi ssi oner s;  and i s 

awar ded at  l east  $700 and at  l east  15% mor e t han t he negot i at ed 

pr i ce under  § 32. 06( 2a) ;  and nei t her  par t y appeal s t he 

commi ssi on' s awar d.   We consi der  but  ar e not  per suaded by 

var i ous ar gument s ATC makes cr i t i c i z i ng t he c i r cui t  cour t ' s  and 

our  i nt er pr et at i on of  Wi s.  St at .  §§ 32. 06( 2a)  and 32. 28( 3) ( d)  

t hat  t he condemnees i n t he pr esent  case shal l  be awar ded 

l i t i gat i on expenses.   Accor di ngl y,  we r ever se t he deci s i on of  

t he cour t  of  appeal s. 6    

I  

                                                 
6 Sever al  at t or neys who r out i nel y r epr esent  owner s i n 

condemnat i on act i ons f i l ed a non- par t y ( ami cus cur i ae)  br i ef  
ar gui ng t hat  t he deci s i on of  t he cour t  of  appeal s v i ol at es equal  
pr ot ect i on.   We need not  addr ess t he equal  pr ot ect i on ar gument  
because our  i nt er pr et at i on of  t he st at ut es l eads us t o r ever se 
t he deci s i on of  t he cour t  of  appeal s.     
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¶6 The under l y i ng f act s i n t he case ar e br i ef  and 

undi sput ed.   I n st at i ng t he f act s we set  f or t h t he t wo st at ut es 

at  i ssue.    

¶7 ATC i ni t i at ed condemnat i on pr oceedi ngs agai nst  t he 

condemnees under  Wi s.  St at .  § 32. 06 f or  an easement  t o const r uct  

an el ect r i cal  t r ansmi ssi on l i ne acr oss t he condemnees'  pr oper t y.   

Mor e speci f i cal l y,  t he par t i es pr oceeded under  subsect i on ( 2a)  

of  § 32. 06,  ent i t l ed " Agr eed Pr i ce. "   Thus,  § 32. 06( 2a)  gover ns 

t he condemnat i on pr oceedi ng i n t he pr esent  case.    

¶8 Under  Wi s.  St at .  § 32. 06( 2) ,  t he condemnor  obt ai ns at  

l east  one appr ai sal  of  t he pr oper t y t o be t aken.   Under  

§ 32. 06( 2a) ,  t he condemnor  i s r equi r ed t o " at t empt  t o negot i at e 

per sonal l y wi t h t he owner "  of  t he pr oper t y t o be t aken " bef or e 

maki ng t he j ur i sdi ct i onal  of f er . "   The st at ut e r equi r es t he 

condemnor  t o r ecor d any conveyance f r om t he owner  t o t he 

condemnor  " execut ed as a r esul t  of  negot i at i ons under  t hi s 

subsect i on. " 7   

¶9 I n addi t i on,  under  Wi s.  St at .  § 32. 06( 2a) ,  t he 

condemnor  must  r ecor d a cer t i f i cat e of  compensat i on det ai l i ng 

among ot her  mat t er s t he compensat i on f or  t he acqui s i t i on.   The 

condemnor  must  al so ser ve a copy of  t he cer t i f i cat e of  

compensat i on on t he owner ,  i ncl udi ng " a not i ce of  t he r i ght  t o 

                                                 
7 For  a di scussi on of  Wi s.  St at .  § 32. 06( 2a) ,  see Ross F.  

Pl aet zer ,  Comment ,  St at ut or y Rest r i ct i ons on t he Exer ci se of  
Emi nent  Domai n i n Wi sconsi n:  Dual  Requi r ement s of  Pr i or  
Negot i at i on and Pr ovi s i on of  Negot i at i ng Mat er i al s,  63 Mar q.  L.  
Rev.  489 ( 1979- 80) .   
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appeal  [ s i x mont hs f r om t he dat e of  r ecor di ng t he cer t i f i cat e]  

t he amount  of  compensat i on under  t hi s subsect i on. "       

¶10 Wi sconsi n St at .  § 32. 06( 2a)  pr ovi des i n r el evant  par t  

as f ol l ows:  

( 2a)  Agr eed pr i ce.  Bef or e maki ng t he j ur i sdi ct i onal  
of f er  under  sub.  ( 3)  t he condemnor  shal l  at t empt  t o 
negot i at e per sonal l y wi t h t he owner  .  .  .  of  t he 
pr oper t y .  .  .  f or  t he pur chase of  t he same.  .  .  .  The 
condemnor  shal l  r ecor d any conveyance by or  on behal f  
of  t he owner  of  t he pr oper t y t o t he condemnor  execut ed 
as a r esul t  of  negot i at i ons under  t hi s subsect i on wi t h 
t he r egi st er  of  deeds.  .  .  .  The condemnor  shal l  al so 
r ecor d a cer t i f i cat e of  compensat i on st at i ng .  .  .  t he 
compensat i on f or  such acqui s i t i on.   The condemnor  
shal l  ser ve upon .  .  .  [ t he owner ]  t he st at ement  and a 
not i ce of  t he r i ght  t o appeal  t he amount  of  
compensat i on under  t hi s subsect i on.   Any per son named 
i n t he cer t i f i cat e may,  wi t hi n 6 mont hs af t er  t he dat e 
of  i t s  r ecor di ng,  appeal  f r om t he amount  of  
compensat i on t her ei n st at ed by f i l i ng a pet i t i on wi t h 
t he j udge of  t he c i r cui t  cour t  of  t he count y i n whi ch 
t he pr oper t y i s l ocat ed f or  pr oceedi ngs t o det er mi ne 
t he amount  of  j ust  compensat i on.  .  .  .  The j udge shal l  
f or t hwi t h assi gn t he mat t er  t o t he chai r per son of  t he 
count y condemnat i on commi ssi oner s f or  hear i ng under  
sub.  ( 8)  .  .  .  ( emphasi s added) .  

¶11 ATC pr ovi ded t he condemnees wi t h an appr ai sal  t hat  

est i mat ed t he f ai r  mar ket  val ue of  t he easement  at  $7, 750.   The 

condemnees agr eed t o convey t he easement  f or  t hat  pr i ce.   

Pr oceedi ng under  Wi s.  St at .  § 32. 06( 2a) ,  ATC r ecor ded a 

conveyance f r om t he condemnees t o ATC,  as wel l  as t he 

cer t i f i cat e of  compensat i on ( i n pr oper  st at ut or y f or m)  i n t he 

amount  of  $7, 750.  

¶12 I n compl i ance wi t h Wi s.  St at .  § 32. 06( 2a) ,  t he 

condemnees f i l ed a Not i ce of  Appeal  and Pet i t i on wi t h t he j udge 

of  t he c i r cui t  cour t  f or  Mar at hon Count y.   Adher i ng t o t he 
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st at ut e,  t he c i r cui t  cour t  r ef er r ed t he mat t er  t o t he 

chai r per son of  t he count y condemnat i on commi ssi oner s f or  a 

hear i ng under  § 32. 06( 8) .   The commi ssi on awar ded t he condemnees 

$10, 000 as j ust  compensat i on f or  t he val ue of  t he easement .  

¶13 Fol l owi ng t he commi ssi on' s awar d,  ATC and t he 

condemnees negot i at ed a set t l ement  f or  $30, 000 as compensat i on 

f or  t he easement .   The set t l ement  pr ovi ded t hat  nei t her  par t y 

woul d appeal  t he commi ssi on' s awar d but  t hat  t he c i r cui t  cour t  

f or  Mar at hon Count y woul d det er mi ne whet her  t he condemnees ar e 

ent i t l ed t o l i t i gat i on expenses under  Wi s.  St at .  § 32. 28( 3) ( d) . 8  

¶14 Wi sconsi n St at .  § 32. 28( 3) ( d)  pr ovi des f or  awar di ng 

l i t i gat i on expenses t o t he condemnee when " [ t ] he awar d of  t he 

condemnat i on commi ssi on under  s .  32. 05( 9)  or  32. 06( 8)  exceeds 

t he j ur i sdi ct i onal  of f er  or  t he hi ghest  wr i t t en of f er  pr i or  t o 

t he j ur i sdi ct i onal  of f er  by at  l east  $700 and at  l east  15% and 

nei t her  par t y appeal s t he awar d t o t he c i r cui t  cour t  .  .  . "  

( emphasi s added) .   

¶15 The condemnees f i l ed a mot i on i n c i r cui t  cour t  seeki ng 

an or der  awar di ng l i t i gat i on expenses.   The ci r cui t  cour t  r ul ed 

t hat  t he condemnees wer e ent i t l ed t o l i t i gat i on expenses under  

Wi s.  St at .  § 32. 28( 3) ( d) .   The par t i es st i pul at ed t o an amount  

of  l i t i gat i on expenses and t he ci r cui t  cour t  ent er ed f i nal  

j udgment  f or  t he condemnees.   ATC f i l ed an appeal .    

                                                 
8 The par t i es agr eed t hat  t he addi t i onal  sums pai d t he 

condemnees under  t he set t l ement  wer e not  r el evant  t o t he c i r cui t  
cour t ' s  deci s i on of  l i t i gat i on expenses.  
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¶16 The cour t  of  appeal s r ul ed t hat  t he condemnees wer e 

not  ent i t l ed t o l i t i gat i on expenses under  Wi s.  St at .  

§ 32. 28( 3) ( d) .   Thi s cour t  gr ant ed t he condemnees'  pet i t i on f or  

r evi ew.       

I I  

¶17 The i nst ant  case pr esent s a quest i on of  st at ut or y 

i nt er pr et at i on and appl i cat i on of  st at ut es t o undi sput ed f act s.   

Thi s cour t  wi l l  or di nar i l y  deci de t he i nt er pr et at i on of  t he 

st at ut es and t he appl i cat i on of  t he st at ut es t o undi sput ed f act s 

i ndependent l y of  t he c i r cui t  cour t  or  cour t  of  appeal s but  

benef i t i ng f r om t hei r  anal yses.    

I I I  

¶18 St at ut or y i nt er pr et at i on begi ns wi t h t he t ext  of  t he 

st at ut e.   St at ut or y l anguage i s const r ued accor di ng t o i t s  

common and appr oved usage;  t echni cal  wor ds and phr ases and 

ot her s t hat  have a pecul i ar  meani ng i n t he l aw shal l  be 

const r ued accor di ng t o such meani ng. 9  St at ut es ar e i nt er pr et ed 

t o gi ve ef f ect  t o each wor d and t o avoi d sur pl usage. 10  The 

st at ut or y l anguage i s exami ned wi t hi n t he cont ext  i n whi ch i t  i s  

                                                 
9 Wi s.  St at .  § 990. 01( 1) .  

10 See St at e v.  Mar t i n,  162 Wi s.  2d 883,  894,  470 N. W. 2d 900 
( 1991)  ( " A st at ut e shoul d be const r ued so t hat  no wor d or  c l ause 
shal l  be r ender ed sur pl usage and ever y wor d i f  possi bl e shoul d 
be gi ven ef f ect . "  ( quot i ng Donal dson v.  St at e,  93 Wi s.  2d 306,  
315,  286 N. W. 2d 817 ( 1980) ) ) .   
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used. 11  An i nt er pr et at i on t hat  f ul f i l l s  t he pur pose of  t he 

st at ut e i s f avor ed over  one t hat  under mi nes t he pur pose. 12    

¶19 Wi sconsi n St at .  § 32. 28( 3) ( d)  pr ovi des:   

( 3)  I n l i eu of  cost s under  ch.  814,  l i t i gat i on 
expenses shal l  be awar ded t o t he condemnee i f :  

.  .  .  .   

( d)  The awar d of  t he condemnat i on commi ssi on under  s.  
32. 05( 9)  or  32. 06( 8)  exceeds t he j ur i sdi ct i onal  of f er  
or  t he hi ghest  wr i t t en of f er  pr i or  t o t he 
j ur i sdi ct i onal  of f er  by at  l east  $700 and at  l east  15% 
and nei t her  par t y appeal s t he awar d t o t he c i r cui t  
cour t ;  .  .  .  .  

¶20 I n anal yzi ng t he t ext  of  32. 28( 3) ( d) ,  we poi nt  out  

t hat  i n t he i nst ant  case t he awar d of  t he condemnat i on 

commi ssi on was made under  Wi s.  St at .  § 32. 06( 8) ;  no 

j ur i sdi ct i onal  of f er  was made;  no j ur i sdi ct i onal  of f er  was 

r equi r ed under  t he st at ut es;  t he condemnor  made a wr i t t en of f er ;  

t he condemnat i on commi ssi on awar d,  $10, 000,  exceeds t he agr eed 

                                                 
11 See Juneau Count y v.  Cour t house Empl oyees,  Local  1312,  

221 Wi s.  2d 630,  641,  585 N. W. 2d 587 ( 1998)  ( " The ci r cui t  cour t  
pr oper l y st at ed t hat  i n r esol v i ng t he i ssue of  st at ut or y  
i nt er pr et at i on .  .  .  i t  must  exami ne f i r st  t he st at ut or y 
l anguage and t hen t he st at ut e i n cont ext . " )  

See al so Landi s v.  Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  2001 
WI  86,  ¶16,  245 Wi s.  2d 1,  628 N. W. 2d 893 ( " [ A] l t hough ' i t  i s  
t r ue t hat  st at ut or y i nt er pr et at i on begi ns wi t h t he l anguage of  
t he st at ut e,  i t  i s  al so wel l  est abl i shed t hat  cour t s must  not  
l ook at  a s i ngl e,  i sol at ed sent ence or  por t i on of  a sent ence,  
but  at  t he r ol e of  t he r el evant  l anguage i n t he ent i r e 
st at ut e. ' "  ( quot i ng Al ber t e v.  Anew Heal t h Car e Ser vs. ,  2000 WI  
7,  ¶10,  232 Wi s.  2d 587,  605 N. W. 2d 515) ) .  

12 Count y of  Dane v.  LI RC,  2009 WI  9,  ¶34,  315 Wi s.  2d 293,  
759 N. W. 2d 571.  
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pr i ce,  $7, 750,  by mor e t han $700 and 15%;  and nei t her  par t y 

appeal ed t he awar d t o t he c i r cui t  cour t .        

¶21 The f ocus of  t he pr esent  case i s  on t hat  par t  of  t he 

t ext  of  Wi s.  St at .  § 32. 28( 3) ( d)  t hat  r equi r es t hat  t he count y 

condemnat i on commi ssi on awar d " exceed[  ]  .  .  .  t he hi ghest  

wr i t t en of f er  pr i or  t o t he j ur i sdi ct i onal  of f er "  ( emphasi s 

added) .   The par t i es ask us t o i nt er pr et  t hi s l anguage and t o 

det er mi ne whet her  i t  appl i es t o t he negot i at ed pr i ce appeal  

r out e set  f or t h i n § 32. 06( 2a)  i n whi ch t her e i s no 

j ur i sdi ct i onal  of f er .    

¶22 As we expl ai ned above,  t he par t i es pr oceeded under  

Wi s.  St at .  § 32. 06( 2a) ,  t he negot i at ed pr i ce appeal  r out e.   No 

j ur i sdi ct i onal  of f er  was made or  r equi r ed.   The r ecor d does not  

cont ai n a wr i t t en of f er  f r om ATC t o t he condemnees.   The si gned 

easement  mat er i al s,  i ncl udi ng t he cer t i f i cat e of  compensat i on,  

ar e i n wr i t i ng and ar e i n ef f ect  a wr i t t en of f er  f r om t he 

condemnor .   The phr ase " wr i t t en of f er "  appear i ng i n Wi s.  St at .  

§ 32. 28 does not  appear  any ot her  pl ace i n chapt er  32.   We gi ve 

t he phr ase " wr i t t en of f er "  i n § 32. 28 i t s or di nar y meani ng i n 

common usage,  not  a pecul i ar  meani ng i n t he l aw.     

¶23 Bot h t he c i r cui t  cour t  and t he cour t  of  appeal s agr eed 

t hat  t he st at ut or y l anguage of  Wi s.  St at .  § 32. 28( 3) ( d)  was 

pl ai n,  c l ear ,  and unambi guous.   Never t hel ess,  t he t wo cour t s 

came t o opposi t e concl usi ons about  t he meani ng of  t he st at ut e 

and i t s appl i cat i on t o t he pr esent  case.        

¶24 The di f f er ent  r esul t s r eached by t he t wo cour t s may be 

expl ai ned by t hei r  di f f er ent  appr oaches t o st at ut or y 
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i nt er pr et at i on.   The ci r cui t  cour t  i nt er pr et ed t he t ext  of  Wi s.  

St at .  § 32. 28( 3) ( d)  by f ocusi ng on t he cl ause " hi ghest  wr i t t en 

of f er , "  and by exami ni ng §§ 32. 06( 2a)  and 32. 28( 3) ( d)  i n t he 

cont ext  of  t he condemnat i on st at ut es.    

¶25 I n cont r ast ,  t he cour t  of  appeal s i nt er pr et ed t he t ext  

of  § 32. 28( 3) ( d)  by f ocusi ng on t he cl ause " pr i or  t o t he 

j ur i sdi ct i onal  of f er "  i n i sol at i on,  wi t hout  l ooki ng at  t hi s 

phr ase i n t he cont ext  of  t he condemnat i on st at ut es.   Because t he 

cour t  of  appeal s concl uded t hat  t he t ext  of  § 32. 28( 3) ( d)  was 

pl ai n,  i t  det er mi ned t hat  i t  need not  har moni ze t he st at ut e wi t h 

ot her  pr ovi s i ons i n chapt er  32.   

¶26 The ci r cui t  cour t  v i ewed t he " negot i at ed pr i ce"  under  

Wi s.  St at .  § 32. 06( 2a)  as a wr i t t en of f er  by t he condemnor  

wi t hi n t he meani ng of  t he phr ase " wr i t t en of f er "  used i n 

§ 32. 28( 3) ( d) .   I t  v i ewed t he cl ause " pr i or  t o t he 

j ur i sdi ct i onal  of f er "  as havi ng si gni f i cance had a 

j ur i sdi ct i onal  of f er  been made.   I f  a j ur i sdi ct i onal  of f er  had 

been made,  t he hi ghest  wr i t t en of f er  pr i or  t o t he j ur i sdi ct i onal  

of f er  woul d det er mi ne whet her  l i t i gat i on expenses ar e awar ded 

under  § 32. 28( 3) ( d) .   The ci r cui t  cour t  di d not  i nt er pr et  

§ 32. 28( 3) ( d)  as r equi r i ng t hat  a j ur i sdi ct i onal  of f er  be made 

f or  l i t i gat i on expenses t o be awar ded.         

¶27 The ci r cui t  cour t  i nt er pr et ed Wi s.  St at .  § 32. 28( 3) ( d)  

by exami ni ng t he st at ut e i n t he cont ext  of  t he condemnat i on 

st at ut es.   The ci r cui t  cour t  expl ai ned t hat  t he l egi s l at ur e 

cr eat ed t wo di f f er ent  r out es by whi ch t he par t i es woul d r each 

t he count y condemnat i on commi ssi on and t hen get  cour t  r evi ew.   
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One r out e i s t he r out e t he par t i es i n t he pr esent  case t ook:  t he 

negot i at ed pr i ce appeal  r out e.   Thi s r out e i s used,  accor di ng t o 

§ 32. 06( 2a) ,  bef or e t he condemnor  makes a j ur i sdi ct i onal  of f er .   

As we expl ai ned above and as t he c i r cui t  cour t  expl ai ned,  

§ 32. 06( 2a)  begi ns by st at i ng t hat  " [ b] ef or e maki ng t he 

j ur i sdi ct i onal  of f er , "  t he condemnor  shal l  at t empt  t o r each a 

negot i at ed pr i ce.   The l ast  st ep under  § 32. 06( 2a)  i s f or  t he 

j udge t o r ef er  t he mat t er  t o t he chai r per son of  t he count y 

condemnat i on commi ssi oner s f or  a hear i ng under  § 32. 06( 8) .   

Sect i on 32. 06( 8)  i s r ef er enced i n § 32. 28( 3) ( d) ,  gover ni ng 

l i t i gat i on expenses;  § 32. 28( 3) ( d)  expl i c i t l y  gover ns awar ds of  

t he condemnat i on commi ssi on under  § 32. 06( 8) .   

¶28 The ot her  r out e i s f or  t he condemnor  t o make a 

j ur i sdi ct i onal  of f er  under  Wi s.  St at .  § 32. 06( 3) .   Thi s r out e 

begi ns wi t h t he condemnor  get t i ng an appr ai sal  under  § 32. 06( 2) .   

I f  t he par t i es cannot  r each a negot i at ed pr i ce under  

§ 32. 06( 2a) ,  t he condemnor  pr esent s t he condemnee wi t h a 

j ur i sdi ct i onal  of f er .   Wi s.  St at .  § 32. 06( 3) .   I f  t he condemnee 

accept s t he j ur i sdi ct i onal  of f er ,  t he condemnat i on pr ocess i s 

compl et ed wi t h a t r ansf er  of  t i t l e.   Wi s.  St at .  § 32. 06( 6) .   No 

f ur t her  l i t i gat i on i s cont empl at ed.    

¶29 I f  t he condemnee r ej ect s t he j ur i sdi ct i onal  of f er ,  t he 

condemnor  may pr oceed wi t h a pet i t i on i n condemnat i on bef or e t he 

c i r cui t  cour t .   Wi s.  St at .  § 32. 06( 7) .   The j udge assi gns t he 

mat t er  of  det er mi ni ng t he amount  of  j ust  compensat i on t o t he 

chai r per son of  t he count y condemnat i on commi ssi oner s f or  a 

hear i ng under  Wi s.  St at .  § 32. 06( 8) .   Sect i on 32. 06( 8)  i s 
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r ef er enced i n § 32. 28( 3) ( d)  gover ni ng l i t i gat i on expenses;  

§ 32. 28( 3) ( d)  expl i c i t l y  gover ns awar ds of  t he condemnat i on 

commi ssi on under  § 32. 06( 8) . 13     

¶30 Regar dl ess of  whet her  t he par t i es pr oceed under  t he 

negot i at ed pr i ce appeal  r out e or  t he j ur i sdi ct i onal  of f er  r out e,  

t he count y condemnat i on commi ssi on and cour t  pr ocedur es ar e t he 

same.   The ci r cui t  cour t  concl uded cor r ect l y t hat  " t he st at ut or y 

condemnat i on pr ocedur e of f er s t wo di f f er ent  r out es t o t he same 

dest i nat i on. "     

¶31 The ci r cui t  cour t  concl uded t hat  t he pl ai n l anguage of  

Wi s.  St at .  § 32. 28( 3) ( d)  " makes l i t i gat i on expenses avai l abl e  

under  bot h of  t he l i t i gat i on scenar i os .  .  .  . "   The ci r cui t  

cour t  f ur t her  concl uded t hat  a j ur i sdi ct i onal  of f er  need not  be 

made;  " t he ' pr i or  t o'  l anguage of  § 32. 28( 3) ( d)  echoes t he 

begi nni ng wor ds of  § 32. 06( 2a) ,  whi ch r equi r es t hat  negot i at i ons 

be at t empt ed ' [ b] ef or e maki ng t he j ur i sdi ct i onal  of f er . ' "   Thus,  

when § 32. 28( 3) ( d)  r ef er s " t o t he j ur i sdi ct i onal  of f er  or  t he 

hi ghest  wr i t t en of f er  pr i or  t o t he j ur i sdi ct i onal  of f er , "   i t  i s  

                                                 
13 Ei t her  par t y may appeal  t he awar d of  t he count y 

condemnat i on commi ssi on t o t he c i r cui t  cour t .   Wi s.  St at .  
§ 32. 06( 10) .   I f  a condemnat i on commi ssi on awar d i s appeal ed t o 
t he c i r cui t  cour t ,  t hen § 32. 28( 3) ( f ) ,  ( g) ,  and ( h)  appl y t o 
det er mi ne whet her  a condemnee r ecei ves l i t i gat i on expenses.   
Each subsect i on i ncl udes t he l anguage " or  t he hi ghest  wr i t t en 
of f er  pr i or  t o t he j ur i sdi ct i onal  of f er . "   Each scenar i o 
pr esent ed by subsect i ons ( f ) ,  ( g) ,  and ( h)  can be r eached ei t her  
t hr ough t he negot i at ed pr i ce appeal  r out e or  t he j ur i sdi ct i onal  
of f er  r out e.   Our  i nt er pr et at i on of  " or  t he hi ghest  wr i t t en 
of f er  pr i or  t o t he j ur i sdi ct i onal  of f er "  can be consi st ent l y 
appl i ed t o t hese subsect i ons of  Wi s.  St at .  § 32. 28.   
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r ef er r i ng t o t he t wo r out es——t he j ur i sdi ct i onal  of f er  r out e and 

t he negot i at ed pr i ce appeal  r out e.    

¶32 I n cont r ast ,  t he cour t  of  appeal s based i t s 

i nt er pr et at i on on t he t ext  of  Wi s.  St at .  § 32. 28( 3) ( d) ,  f ocusi ng 

on t he use of  t he ar t i c l e " t he"  i n t he phr ase " The awar d of  t he 

condemnat i on commi ssi on exceeds .  .  .  t he hi ghest  wr i t t en of f er  

pr i or  t o t he j ur i sdi ct i onal  of f er  .  .  .  . "   Accor di ng t o t he 

cour t  of  appeal s ,  § 32. 28( 3) ( d)  pr ovi des f or  l i t i gat i on expenses 

onl y when t her e has been a j ur i sdi ct i onal  of f er .      

¶33 Rest i ng i t s deci s i on on t he ar t i c l e " t he"  i n 

§ 32. 28( 3) ( d) ,  t he cour t  of  appeal s concl uded:  " The use of  t he 

ar t i c l e ' t he'  ant i c i pat es t hat  t her e i s,  i n f act ,  a 

j ur i sdi ct i onal  of f er . " 14  Because no j ur i sdi ct i onal  of f er  was 

made i n t he pr esent  case,  t he cour t  of  appeal s  hel d t hat  t he 

condemnees wer e not  ent i t l ed t o l i t i gat i on expenses under  

§ 32. 28( 3) ( d) .    

¶34 The cour t  of  appeal s '  emphasi s on t he ar t i c l e " t he"  i n 

i t s i nt er pr et at i on of  § 32. 28( 3) ( d)  cannot  be consi st ent l y 

appl i ed i n i nt er pr et i ng § 32. 28( 3)  and § 32. 06( 2a) .    

¶35 The ar t i c l e " t he"  i s used t hr oughout  § 32. 06( 2a) ,  when 

t he ar t i c l e " a"  or  " an"  mi ght  be mor e gr ammat i cal l y cor r ect .   

For  i nst ance,  § 32. 06( 2a)  pr ovi des t hat  " t he condemnor  shal l  

consi der  t he owner ' s appr ai sal  under  sub.  ( 2) ( b) "  ( emphasi s 

added) ,  al t hough an owner  may not  al ways obt ai n an appr ai sal .   

Li kewi se,  t he f i r st  wor ds i n Wi s.  St at .  § 32. 06( 2a)  ar e:  " Bef or e 

                                                 
14 Kl emm,  329 Wi s.  2d 415,  ¶10.  
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maki ng t he j ur i sdi ct i onal  of f er  .  .  .  "  ( emphasi s added) .   Thi s  

phr ase cannot  r easonabl y be i nt er pr et ed t o cont empl at e,  i n t he 

wor ds of  t he cour t  of  appeal s,  t hat  " t her e i s,  i n f act ,  a 

j ur i sdi ct i onal  of f er . " 15  The pl ai n obj ect i ve of  § 32. 06( 2a)  i s 

t hat  t he par t i es come t o a negot i at ed agr eement  such t hat  a 

j ur i sdi ct i onal  of f er  i s  unnecessar y.   I ndeed,  t he condemnor  i s  

r equi r ed t o negot i at e wi t h t he owner  bef or e a j ur i sdi ct i onal  

of f er  can be made. 16         

¶36 We have consi der ed t he i nt er pr et at i ons of  t he c i r cui t  

cour t  and cour t  of  appeal s and t he ar gument s of  t he par t i es.   We 

ar e per suaded by t he c i r cui t  cour t ' s  i nt er pr et at i on of  t he t ext  

and cont ext  of  t he st at ut es.   The cour t  of  appeal s '  emphasi s on 

t he ar t i c l e " t he"  i s t oo r est r i ct i ve a r eadi ng of  t he st at ut e;  

t he emphasi s on " t he"  does not  f i t  t he st at ut or y l anguage i n 

§ 32. 06( 2a)  ( and el sewher e i n chapt er  32) ,  whi ch uses t he phr ase 

" t he j ur i sdi ct i onal  of f er "  but  does not  r equi r e a j ur i sdi ct i onal  

of f er  t o mat er i al i ze.   Fur t her mor e,  t he emphasi s on " t he"  i s not  

consi st ent  wi t h t he l egi s l at i ve pur pose of  awar di ng l i t i gat i on 

expenses.    

                                                 
15 I d.  

16 War ehouse I I ,  LLC v.  DOT,  2006 WI  62,  291 Wi s.  2d 80,  715 
N. W. 2d 213 ( § 32. 06( 2a)  r equi r es t hat  a condemnor  negot i at e wi t h 
t he owner  i n good f ai t h bef or e i ssui ng a j ur i sdi ct i onal  of f er ) ;  
Ar r owhead Far ms,  I nc.  v.  Dodge Count y,  21 Wi s.  2d 647,  651- 52,  
124 N. W. 2d 631 ( 1963)  ( " [ T] he condemnor  st i pul at ed t hat  i t  di d 
not  negot i at e wi t h t he pr oper t y owner  as r equi r ed by sec.  
32. 05( 2a) ,  St at s .   Because such negot i at i on i s a necessar y 
condi t i on of  conf er r i ng j ur i sdi ct i on upon t he admi ni st r at i ve 
body and t he cour t  t o det er mi ne j ust  compensat i on,  t he j udgment  
woul d be i nval i d .  .  .  . " ) .  
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¶37 We concl ude t hat  r eadi ng t he t ext  of  Wi s.  St at .  

§ 32. 28( 3) ( d)  i n t he cont ext  of  § 32. 06( 2a)  and t he condemnat i on 

st at ut es,  as t he c i r cui t  cour t  di d,  i s  t he appr opr i at e met hod of  

st at ut or y i nt er pr et at i on.   Chapt er  32 of  t he Wi sconsi n St at ut es 

pr ovi des compr ehensi ve st at ut or y pr ocedur es f or  condemnat i on.   

Wi sconsi n St at .  § 32. 06 set s f or t h t he condemnat i on pr ocedur es 

used i n t he pr esent  case.   Wi sconsi n St at .  § 32. 28 gover ns 

l i t i gat i on expenses i n chapt er  32 pr oceedi ngs.      

¶38 Sect i on 32. 06( 2a)  set s f or t h a sequent i al  pr ocess of  

r eachi ng j ust  compensat i on.   Negot i at i ons under  Wi s.  St at .  

§ 32. 06( 2a)  must  be at t empt ed by t he condemnor  " [ b] ef or e maki ng 

t he j ur i sdi ct i onal  of f er  .  .  .  . "   Not hi ng i n Wi s.  St at .  

§ 32. 06( 2a)  suggest s t hat  t he l egi s l at ur e excl uded owner s f r om 

r ecover i ng l i t i gat i on expenses i f  t hey pr oceeded onl y under  

§ 32. 06( 2a) .   I nst ead,  § 32. 06( 2a)  expr essl y al l ows t he owner  t o 

chal l enge t he negot i at ed pr i ce t hr ough t he same appeal s pr ocess 

est abl i shed f or  owner s who r ecei ve and r ej ect  a j ur i sdi ct i onal  

of f er .    

¶39 The t ext  of  § 32. 28( 3) ( d)  expl i c i t l y  gover ns 

l i t i gat i on expenses when condemnat i on awar ds ar e made by t he 

count y condemnat i on commi ssi on under  § 32. 06( 8) .   Bot h t he 

negot i at ed pr i ce appeal  r out e and t he j ur i sdi ct i onal  of f er  r out e 

ar e hear d by t he count y condemnat i on commi ssi on under  

§ 32. 06( 8) .      

¶40 Eval uat i ng t he st at ut or y l anguage of  Wi s.  St at .  

§ 32. 28( 3) ( d)  and § 32. 06( 2a)  wi t hi n t he cont ext  of  t he 

compr ehensi ve condemnat i on st at ut es,  we concl ude t hat  an owner  
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who accept s t he negot i at ed pr i ce under  § 32. 06( 2a) ,  t i mel y 

appeal s t hat  pr i ce,  and subsequent l y r ecei ves an awar d f r om t he 

count y condemnat i on commi ssi on t hat  exceeds t he t hr eshol ds under  

§ 32. 28 shal l  be awar ded l i t i gat i on expenses.   Thi s 

i nt er pr et at i on i s consi st ent  wi t h,  and suppor t ed by,  t he 

l anguage of  t he st at ut es i n t he cont ext  of  t he condemnat i on 

st at ut es.   Thi s i nt er pr et at i on i s al so suppor t ed by t he 

l egi s l at i ve pur pose of  chapt er  32 and Wi s.  St at .  § 32. 28( 3)  and 

by t he l egi s l at i ve hi st or y.   

I V 

¶41 The l egi s l at i ve pur pose of  chapt er  32 and speci f i cal l y 

of  Wi s.  St at .  § 32. 28( 3)  suppor t s our  i nt er pr et at i on of  Wi s.  

St at .  §§ 32. 06( 2a)  and 32. 28( 3) ( d)  t hat  t he condemnees i n t he 

pr esent  case ar e ent i t l ed t o l i t i gat i on expenses.    

¶42 Under  t he Amer i can Rul e,  l i t i gant s must  pay t hei r  own 

at t or ney f ees unl ess t her e i s a st at ut e or  enf or ceabl e cont r act  

pr ovi di ng ot her wi se. 17  Li t i gat i on expenses ar e not  or di nar i l y  

par t  of  j ust  compensat i on. 18  The det er mi nat i on of  whet her  

                                                 
17 Kol upar  v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2004 WI  112,  

¶17,  275 Wi s.  2d 1,  683 N. W. 2d 58;  El l i ot t  v.  Donahue,  169 
Wi s.  2d 310,  323- 25,  485 N. W. 2d 403 ( 1992) .  

18 Wi eczor ek v.  Ci t y of  Fr ankl i n,  82 Wi s.  2d 19,  23,  260 
N. W. 2d 650 ( 1978) ;  Mar t i neau v.  St at e Conser vat i on Comm' n,  54 
Wi s.  2d 76,  85,  194 N. W. 2d 664 ( 1972) ;  W. H.  Pugh Coal  Co.  v.  
St at e,  157 Wi s.  2d 620,  634- 35,  460 N. W. 2d 787 ( Ct .  App.  1990) .  
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l i t i gat i on expenses may be shi f t ed i s a mat t er  of  pol i cy t o be 

det er mi ned by t he l egi s l at ur e. 19      

¶43 To assi st  us i n det er mi ni ng t he meani ng and 

appl i cat i on of  Wi s.  St at .  § 32. 28( 3) ( d) ,  a l i t i gat i on- expense-

shi f t i ng st at ut e,  we expl or e t he l egi s l at i ve pur pose i n awar di ng 

l i t i gat i on expenses under  Wi s.  St at .  § 32. 28( 3) .    

¶44 The cour t  has concl uded,  i n cases i n whi ch a 

j ur i sdi ct i onal  of f er  was made and a condemnee asser t ed a r i ght  

t o l i t i gat i on expenses,  t hat  t he l i t i gat i on expense st at ut e has 

a dual  pur pose.   The l egi s l at ur e' s dual  pur pose i n awar di ng 

l i t i gat i on expenses under  t he j ur i sdi ct i onal  of f er  r out e i s " ( 1)  

t o di scour age t he condemnor  f r om maki ng i nequi t abl y l ow 

j ur i sdi ct i onal  of f er s and ( 2)  t o make t he condemnee,  who meet s 

t he st at ut or y r equi r ement s,  whol e. " 20        

                                                 
19 Wi eczor ek,  82 Wi s.  2d at  23 ( " The al l owance of  at t or ney' s  

f ees i n condemnat i on cases i s a mat t er  of  pol i cy t o be 
det er mi ned by t he l egi s l at ur e .  .  .  . " ) .  

Gener al l y t her e i s a " r ul e agai nst  t axat i on of  cost s 
agai nst  t he st at e i n t he absence of  a st at ut e expr essl y al l owi ng 
such t axat i on. "   Mar t i neau,  54 Wi s.  2d at  85.  

20 Redev.  Aut h.  of  Ci t y of  Gr een Bay v.  Bee Fr ank,  I nc. ,  120 
Wi s.  2d 402,  411,  355 N. W. 2d 240 ( 1984)  ( c i t i ng St andar d 
Theat r es v.  DOT,  118 Wi s.  2d 730,  741,  349 N. W. 2d 661 ( 1984) ) .  

I n War ehouse I I ,  291 Wi s.  2d 80,  ¶33,  t he cour t  concl uded 
t hat  t he pur pose of  chapt er  32 " i s dr i ven by t he l egi s l at i ve 
deci s i on t o make condemnees whol e t hr ough l i ght eni ng t he 
f i nanci al  bur den of  successf ul  chal l enges and t o di scour age 
i nequi t abl e j ur i sdi ct i onal  of f er s dur i ng t he exer ci se of  t he 
ext r aor di nar y power  of  condemnat i on. "  
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¶45 The same dual  pur pose i dent i f i ed i n awar di ng 

l i t i gat i on expenses pur suant  t o Wi s.  St at .  § 32. 28( 3)  i n cases 

i n whi ch a j ur i sdi ct i onal  of f er  i s  made i s appl i cabl e t o t he 

pr esent  case i n whi ch t he negot i at ed pr i ce appeal  r out e was 

t aken.   I t  i s  unr easonabl e t o concl ude t hat  t he l egi s l at ur e 

i nt ended t o t r eat  bet t er  t he cont ent i ous owner  who f or ces t he 

condemnor  t o go t hr ough t he hoops of  a j ur i sdi ct i onal  of f er  t han 

t he cooper at i ng owner  who t akes t he negot i at ed pr i ce appeal  

r out e.   Thus,  t he dual  pur pose of  § 32. 28( 3) ( d)  may be st at ed as  

f ol l ows:   Sect i on 32. 28( 3) ( d)  was enact ed t o i nduce t he 

condemnor  t o of f er  ( whet her  under  t he negot i at ed pr i ce appeal  

r out e or  t he j ur i sdi ct i onal  of f er  r out e)  j ust  compensat i on or  

r ei mbur se t he condemnee f or  l i t i gat i on expenses associ at ed wi t h 

an of f er  of  compensat i on t hat  i s s i gni f i cant l y l ess t han j ust  

compensat i on.    

¶46 Thi s st at ement  of  t he dual  pur pose of  § 32. 28( 3) ( d)  i n 

a negot i at ed pr i ce appeal  case i s i n keepi ng wi t h War ehouse I I ,  

LLC v.  St at e of  Wi sconsi n Dep' t  of  Tr ansp. ,  2006 WI  62,  ¶33,  291 

Wi s.  2d 80,  715 N. W. 2d 213,  i n whi ch t he cour t  summar i zed t he 

pur pose of  t he ent i r et y of  § 32. 28 as " a l egi s l at i ve pol i cy 

choi ce t o encour age condemnor s t o t ake ser i ousl y commenci ng a 

condemnat i on act i on,  t o make f ai r  j ur i sdi ct i onal  of f er s and t o 

car ef ul l y f ol l ow t he condemnat i on st at ut es. " 21 

¶47 Al t hough t he War ehouse I I  cour t  exami ned 

§ 32. 28( 3) ( b) ,  whi ch al l ows l i t i gat i on expenses when t he cour t  

                                                 
21 War ehouse I I ,  291 Wi s.  2d 80,  ¶29.  
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det er mi nes t he condemnor  does not  have t he r i ght  t o condemn t he 

pr oper t y,  t he War ehouse I I  cour t  never t hel ess i nt er pr et ed Wi s.  

St at .  § 32. 28( 3)  as a whol e and st at ed t hat  t he c i r cumst ances i n 

whi ch condemnees r ecover  l i t i gat i on expenses under  § 32. 28( 3)  

ar e t hose i n whi ch t he condemnor  has not  made a r easonabl e of f er  

t o t he owner .   The cour t  st at ed t he under l y i ng r at i onal e of  al l  

of  t he subsect i ons of  § 32. 28( 3)  as f ol l ows:     

[ A] l l  [ ar e]  di r ect ed at  act i ons t hat  s i gni f i cant l y 
shor t - change t he pr oper t y owner  i n some r espect .   For  
exampl e,  i n par as.  ( 3) ( d) - ( i ) ,  i f  t he compensat i on 
of f er ed by t he condemnor  was at  l east  $700 and 15% t oo 
l ow,  t he condemnee " shal l "  be awar ded t he r easonabl e 
l i t i gat i on expense i ncur r ed.  .  .  .  These par agr aphs of  
subsec.  ( 3)  l evel  t he pl ayi ng f i el d by shi f t i ng t he 
obl i gat i on t o pay expenses t hat  may have been 
unnecessar y i f  t he condemnor  shoul der ed i t s 
r esponsi bi l i t i es pr oper l y. 22 

¶48 I n a s i mi l ar  vei n,  t he War ehouse I I  cour t  al so 

decl ar ed t hat  " t he over al l  pur pose of  t he 1977 amendment s was t o 

pr ovi de mor e speci f i c  and concr et e oppor t uni t i es t o r ecover  

l i t i gat i on expenses f or  condemnees wi t h l egi t i mat e chal l enges t o 

t he act i ons of  condemnor s. " 23 

¶49 The condemnees i n t he pr esent  case have a l egi t i mat e 

chal l enge t o t he pr i ce of f er ed by ATC.       

¶50 We concl ude t hat  our  i nt er pr et at i on of  Wi s.  St at .  

§ 32. 28( 3) ( d)  compor t s wi t h t he l egi s l at i ve pur pose i n awar di ng 

l i t i gat i on expenses under  Wi s.  St at .  § 32. 28( 3) .   Shi f t i ng 

l i t i gat i on expenses t o t he condemnor ,  whet her  under  t he 

                                                 
22 I d. ,  ¶22.  

23 I d. ,  ¶33.    
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negot i at ed pr i ce appeal  r out e or  t he j ur i sdi ct i onal  of f er  r out e,  

ensur es t hat  t he condemnee need not  bear  t he cost  of  obt ai ni ng a 

f ai r  amount  of  compensat i on f or  t he pr oper t y t aken.   An awar d of  

l i t i gat i on expenses i n t he pr esent  case di scour ages t he 

condemnor  f r om of f er i ng an i nequi t abl y l ow negot i at ed pr i ce and 

makes t he condemnee,  who meet s t he st at ut or y r equi r ement s,  

whol e.      

V 

¶51 The l egi s l at i ve hi st or y of  § 32. 28( 3) ( d)  gi ves some 

suppor t  t o our  i nt er pr et at i on of  Wi s.  St at .  §§ 32. 06( 2a)  and 

32. 28( 3) ( d)  t hat  t he condemnees i n t he pr esent  case shal l  be 

awar ded l i t i gat i on expenses.   

¶52 The emi nent  domai n st at ut es wer e subst ant i al l y  r evi sed 

i n 1977 by Laws of  1977,  ch.  440,  whi ch was t he cul mi nat i on of  

t he wor k of  t he Legi s l at i ve Counci l  Speci al  Commi t t ee on Emi nent  

Domai n.                 

¶53 Pr i or  t o 1977,  t he st at ut es per mi t t ed r ecover y of  

cost s and at t or ney f ees onl y when a condemnor  abandoned t he 

condemnat i on pr oceedi ng af t er  t he commi ssi on' s awar d. 24  The 

st at ut es di d not  per mi t  r ecover y when t he pur chase pr i ce was 

negot i at ed or  when a j ur i sdi ct i onal  of f er  was t oo l ow.  

¶54 A goal  of  t he Legi s l at i ve Counci l  Speci al  Commi t t ee on 

Emi nent  Domai n was t o change t he l aw t o al l ow l i t i gat i on 

expenses when a condemnee r ecei ves mor e money t hr ough an act i on 

                                                 
24 Wi s.  St at .  § 32. 06( 6) ( a)  ( 1975- 76) .   
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or  appeal  t han was or i gi nal l y of f er ed. 25   An awar d of  l i t i gat i on 

expenses was needed,  accor di ng t o t he Speci al  Commi t t ee,  because 

i t  was not  f ai r  t hat  a condemnee had t o pay t he expenses of  

l i t i gat i on t o r ecei ve a f ai r  and r easonabl e amount  of  

compensat i on. 26 

                                                 
25 See,  e. g. ,  Legi s l at i ve Counci l  St af f  Br i ef  77- 7,  at  3,  4 

( June 13,  1977) :  

Pr esent  Wi sconsi n St at ut es do not  per mi t  r ecover y of  
any cost s or  expenses wher e t he pur chase pr i ce i s 
negot i at ed or  wher e t he awar d of  t he condemnat i on 
commi ssi oner s i s accept ed by t he condemnee.  The 
condemnee bear s hi s own expenses even when t he c i r cui t  
cour t  j udge or  j ur y f i nd t he j ur i sdi ct i onal  awar d t oo 
l ow.  

.  .  .  .  

 .  .  .  [ M] any l andowner s may set t l e out  of  cour t  f or  
l ess t han f ul l  compensat i on,  i n t he knowl edge t hat  t he 
cost  of  obt ai ni ng a f ai r  pr i ce may exceed t he 
di f f er ence bet ween such pr i ce and t he condemnor ' s 
of f er .  

The i nt ent  of  t he at t or ney f ee st at ut es i s t hus not  t o 
encour age l i t i gat i on,  but  t o equal i ze t he bar gai ni ng 
posi t i on of  condemnor  and condemnee so t hat  t he 
f or mer ' s of f er s and set t l ement s wi l l  mor e near l y 
r ef l ect  f ul l  val ue.  

Legi s l at i ve Counci l  mat er i al s ar e on f i l e wi t h t he Wi s.  
Legi s l at i ve Counci l  and t he Wi s.  Legi s l at i ve Ref er ence Bur eau,  
Madi son,  Wi s.  

26 See Legi s l at i ve Counci l  Repor t  no.  77- 28,  at  5 ( Dec.  12,  
1977) :   

[ T] he Bi l l  awar ds st at ut or y cost s t o t he successf ul  
par t y i n condemnat i on act i ons .  .  .  .  The condemnee i s 
t he " successf ul  par t y"  whenever  t he awar d of  t he 
commi ssi oner s or  ver di ct  of  t he cour t  exceeds t he 
j ur i sdi ct i onal  of f er .  .  .  .   



No.  2009AP2784   

 

23 
 

¶55 Al t hough t he pr oceedi ngs of  t he Speci al  Commi t t ee 

demonst r at e t hat  t he pur pose of  t he mor e r obust  l i t i gat i on-

expense- shi f t i ng st at ut e i s t o al l ow condemnees t o r ecei ve a 

f ai r  and r easonabl e amount  of  compensat i on,  t he mat er i al s speak 

i n t er ms of  j ur i sdi ct i onal  of f er s and j ur y awar ds.   That  

r ef er ences ar e t o j ur i sdi ct i onal  of f er s and j ur y awar ds,  and 

t hat  no r ef er ence i s made t o negot i at ed pr i ce appeal s or  t o " t he 

hi ghest  wr i t t en of f er  pr i or  t o t he j ur i sdi ct i onal  of f er , "  i s  t o 

be expect ed because t he onl y r out e t o t he count y condemnat i on 

commi ssi on or  a j ur y was,  under  t he Speci al  Commi t t ee mat er i al s,  

t hr ough t he j ur i sdi ct i onal  of f er  r out e.   The Speci al  Commi t t ee 

di d not  pr opose t he negot i at ed pr i ce appeal  r out e t hat  

ul t i mat el y became par t  of  t he 1977 l egi s l at i on.    

                                                                                                                                                             
The cost s of  condemnat i on act i ons ar e of t en a pr obl em 
when t he condemnat i on pr oceedi ngs i nvol ve a 
condemnat i on commi ssi on.   When t he condemnee appeal s 
t he basi c awar d,  t he condemnat i on commi ssi on' s awar d 
i s of t en hi gher  t han t he j ur i sdi ct i onal  of f er .   I f  t he 
condemnor  t hen appeal s,  t he j ur y  ver di ct  i s  of t en l ess 
t han t he condemnat i on commi ssi on' s awar d,  al t hough 
st i l l  mor e t han t he basi c awar d.   Under  t hese f act s,  
t he cur r ent  st at ut es pr ovi de t hat  t he condemnee must  
pay t he cost s of  t he appeal  by t he condemnor  t o t he 
cour t .  

Thi s Bi l l  changes t hi s r esul t  and r equi r es t he 
condemnor  t o pay t he cost s of  t he condemnee' s appeal  
i f  ei t her  t he awar d of  t he commi ssi oner s or  t he 
ver di ct  of  t he cour t  i s  mor e t han t he j ur i sdi c t i onal  
of f er .  The Bi l l  t hus assur es t hat  t he condemnee need 
not  bear  t he cost  of  obt ai ni ng a f ai r  amount  of  
compensat i on f or  pr oper t y t aken.  

Legi s l at i ve Counci l  mat er i al s ar e on f i l e wi t h t he Wi s.  
Legi s l at i ve Counci l  and t he Wi s.  Legi s l at i ve Ref er ence Bur eau,  
Madi son,  Wi s.  
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¶56 Accor di ngl y,  t he l egi s l at i ve hi st or y evi denced by t he 

mat er i al  of  t he Legi s l at i ve Counci l  Speci al  Commi t t ee on Emi nent  

Domai n does not  enl i ght en us about  t he l egi s l at ur e' s i nt ended 

meani ng of  t he l anguage " or  t he hi ghest  wr i t t en of f er  pr i or  t o 

t he j ur i sdi ct i onal  of f er . "    

¶57 The l egi s l at i ve dr af t i ng r ecor d of  ch.  440 of  t he Laws 

of  1977 pr ovi des some gui dance about  t he meani ng of  t he l anguage 

" or  t he hi ghest  wr i t t en of f er  pr i or  t o t he j ur i sdi ct i onal  

of f er , "  as i t  r el at es t o an act i on ar i s i ng f r om t he negot i at ed 

pr i ce appeal  r out e.    

¶58 The l egi s l at ur e added bot h t he negot i at ed pr i ce appeal  

r out e i n Wi s.  St at .  § 32. 06( 2a)  and t he l anguage " or  t he hi ghest  

wr i t t en of f er  pr i or  t o t he j ur i sdi ct i onal  of f er "  i n 

§ 32. 28( 3) ( d) .    

¶59 Repr esent at i ve Fr anci s J.  Lal l ensack,  a member  of  t he 

Assembl y Hi ghway Commi t t ee,  asked t he Legi s l at i ve Ref er ence 

Bur eau t o dr af t  an amendment  t o § Wi s.  St at .  § 32. 06( 2a)  addi ng 

t he negot i at ed pr i ce appeal  r out e. 27 

                                                 
27 Assembl y Amendment  8 added t he f ol l owi ng l anguage t o 

§ 32. 06( 2a) :  

The condemnor  shal l  r ecor d any conveyance by or  on 
behal f  of  t he owner  of  t he pr oper t y t o t he condemnor  
execut ed as a r esul t  of  negot i at i ons under  t hi s 
subsect i on wi t h t he r egi st er  of  deeds of  t he count y i n 
whi ch t he pr oper t y i s l ocat ed.   The condemnor  shal l  
al so r ecor d a cer t i f i cat e of  compensat i on st at i ng t he 
i dent i t y of  al l  per sons havi ng an i nt er est  of  r ecor d 
i n t he pr oper t y i mmedi at el y pr i or  t o i t s conveyance,  
t he l egal  descr i pt i on of  t he pr oper t y,  t he nat ur e of  
t he i nt er est  acqui r ed and t he compensat i on f or  such 
acqui s i t i on.   The condemnor  shal l  ser ve upon or  mai l  
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¶60 Thomas S.  Hanson,  who had been t he chai r per son of  t he 

Speci al  Commi t t ee, 28 and Repr esent at i ve Car l  Ot t e29 asked t he 

Legi s l at i ve Ref er ence Bur eau t o dr af t  an amendment  addi ng t he 

wor ds " or  t he hi ghest  wr i t t en of f er  pr i or  t o t he j ur i sdi ct i onal  

                                                                                                                                                             
by cer t i f i ed mai l  t o al l  per sons named t her ei n a copy 
of  t he st at ement  and a not i ce of  t he r i ght  t o appeal  
t he amount  of  compensat i on under  t hi s subsect i on.   Any 
per son named i n t he cer t i f i cat e may,  wi t hi n 2 year s 
[ subsequent l y amended t o " 6 mont hs" ]  af t er  t he dat e of  
i t s  r ecor di ng,  appeal  f r om t he amount  of  compensat i on 
t her ei n st at ed by f i l i ng a pet i t i on wi t h t he j udge of  
t he c i r cui t  cour t  of  t he count y i n whi ch t he pr oper t y 
i s l ocat ed f or  pr oceedi ngs t o det er mi ne t he amount  of  
j ust  compensat i on.   Not i ce of  such pet i t i on shal l  be 
gi ven t o al l  per sons havi ng an i nt er est  of  r ecor d i n 
such pr oper t y.   The j udge shal l  f or t hwi t h assi gn t he 
mat t er  t o t he chai r per son of  t he count y condemnat i on 
commi ssi oner s f or  hear i ng under  sub.  ( 8) .   The 
pr ocedur es pr escr i bed under  subs.  ( 9) ( a)  and ( b) ,  
( 10) ,  ( 12)  and 13 [ subsequent l y amended t o " subs.  
( 9) ( a)  and ( b) ,  ( 10) ,  and 12 and chs.  808 and 809" ]  
shal l  gover n such appeal s.   The dat e t he conveyance i s 
r ecor ded shal l  be t r eat ed as t he dat e of  t aki ng and 
t he dat e of  eval uat i on.  

The amendment  al so added subst ant i al l y  s i mi l ar  l anguage t o 
32. 05( 2a) .  

See dr af t i ng r equest  f or  Assembl y Amendment  8 i n dr af t i ng 
r ecor d f or  Laws of  1977,  ch.  440,  on f i l e wi t h t he Wi s.  
Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi s.  

28 See Legi s l at i ve Counci l  Repor t  no.  77- 27,  at  i i  ( Sept .  
19,  1977) .   

Legi s l at i ve Counci l  mat er i al s ar e on f i l e wi t h t he Wi s.  
Legi s l at i ve Counci l ,  and t he Wi s.  Legi s l at i ve Ref er ence Bur eau,  
Madi son,  Wi s.  

29 See dr af t i ng r equest  f or  Assembl y Amendment  6 i n dr af t i ng 
r ecor d f or  Laws of  1977,  ch.  440,  on f i l e wi t h t he Wi s.  
Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi s.  
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of f er "  t o Wi s.  St at .  § 32. 28( 3) ( d)  ( and t o ot her  par agr aphs of  

subsect i on § 32. 28( 3) ) .      

¶61 Not hi ng i n t he l egi s l at i ve hi st or y c l ar i f i es t he 

i mpet us f or  t hese amendment s.       

¶62 Ther e i s not hi ng expl i c i t  i n t he dr af t i ng r ecor ds t hat  

suggest s t hat  t he cr eat i on of  t he negot i at ed pr i ce appeal  r out e 

i n § 32. 06( 2a)  i s t i ed t o t he wor ds " or  t he hi ghest  wr i t t en 

of f er  pr i or  t o t he j ur i sdi ct i onal  of f er "  i n Wi s.  St at .  

§ 32. 28( 3) ( d) .   Never t hel ess,  t he l egi s l at ur e adopt ed t he t wo 

amendment s cont empor aneousl y,  and we may sur mi se t hat  t he 

l egi s l at ur e i nt ended t o i ncl ude condemnees who enf or ced t hei r  

st at ut or y r i ght s under  t he negot i at ed pr i ce appeal  r out e i n 

§ 32. 06( 2a)  under  t he wor ds " or  t he hi ghest  wr i t t en of f er  pr i or  

t o t he j ur i sdi ct i onal  of f er "  i n Wi s.  St at .  § 32. 28( 3) ( d) .    

¶63 The l egi s l at i ve hi st or y of  t he t wo r evi s i ons t o ch.  32 

pr ovi des no evi dence cont r ar y t o our  i nt er pr et at i on of  

§ 32. 28( 3) ( d)  as pr ovi di ng condemnees l i t i gat i on expenses 

r egar dl ess of  whet her  t he negot i at ed pr i ce appeal  r out e or  t he 

j ur i sdi ct i onal  of f er  pr i ce r out e i s used t o get  a count y 

condemnat i on commi ssi on det er mi nat i on of  j ust  compensat i on.   

¶64 We concl ude t hat  t he l i mi t ed l egi s l at i ve hi st or y gi ves 

some suppor t  t o our  i nt er pr et at i on of  t he st at ut or y l anguage t o 

pr ovi de condemnees l i t i gat i on expenses when t he owner  agr ees t o 

a pr i ce wi t h a condemnor  under  Wi s.  St at .  § 32. 06( 2a) ;  t i mel y 

appeal s;  and r ecei ves an awar d t hat  i s at  l east  $700 and 15% 

gr eat er  t han t he negot i at ed pr i ce;  and nei t her  par t y appeal s t he 

commi ssi on' s awar d.   
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¶65 Thi s i nt er pr et at i on compor t s not  onl y wi t h t he t ext  

and t he t ext  v i ewed i n t he cont ext  of  t he condemnat i on st at ut es,  

but  wi t h t he l egi s l at ur e' s  pur pose of  pr omot i ng f ai r  

negot i at i ons and pr ovi di ng owner s wi t h f ul l  compensat i on f or  

pr oper t y t aken t hr ough t he condemnat i on pr ocess.  

VI  

¶66 Bef or e we wr ap up,  we addr ess sever al  ar gument s ATC 

makes cr i t i c i z i ng t he c i r cui t  cour t ' s  and our  i nt er pr et at i on of  

Wi s.  St at .  §§ 32. 06( 2a)  and 32. 28( 3) ( d)  t hat  t he condemnees i n 

t he pr esent  case shal l  be awar ded l i t i gat i on expenses.    

¶67 ATC asser t s t hat  an i nt er pr et at i on t hat  al l ows 

condemnees who accept  a negot i at ed pr i ce t o r ecover  l i t i gat i on 

expenses does not  compor t  wi t h t he pur pose of  good f ai t h 

negot i at i on.   ATC cont ends t hat  t he condemnees i n t he pr esent  

case di d not  negot i at e wi t h ATC,  and t hat  i f  t he condemnees i n 

t he pr esent  case di d not  t hi nk t hat  i t s of f er  was j ust  

compensat i on t hen t hey shoul d have negot i at ed and shoul d not  

have agr eed t o t he pr i ce.     

¶68 We agr ee wi t h ATC t hat  t he condemnees i n t he pr esent  

case di d not  exhaust  t he opt i ons t hat  t he st at ut es pr ovi de t hem 

t o mor e ef f ect i vel y negot i at e j ust  compensat i on.   For  i nst ance,  

t he condemnees di d not  get  t hei r  own appr ai sal  at  t he expense of  

ATC pr i or  t o agr eei ng on a pr i ce.   The condemnees di d not  submi t  

a count er - of f er .    

¶69 That  t he condemnees i n t he pr esent  case di d not  use 

al l  of  t he pr ocedur es avai l abl e t o t hem t o negot i at e a pr i ce 

does not  suppor t  ATC' s concl usi on t hat  t he st at ut es pr event  t he 
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condemnees ( and al l  ot her  pr oper t y owner s r eachi ng a negot i at ed 

pr i ce)  f r om r ecover i ng l i t i gat i on expenses when t he condemnat i on 

awar d i s $700 and 15% hi gher  t han t he negot i at ed pr i ce.   The 

st at ut e pr ovi des t hat  t he condemnor  shal l  r ecor d any conveyance 

by t he owner  " execut ed as a r esul t  of  negot i at i ons. "   By 

r ecor di ng t he conveyance,  ATC appear s t o have i ndi cat ed t hat  t he 

conveyance and t he cer t i f i cat e of  conveyance st at i ng t he 

compensat i on wer e t he r esul t  of  negot i at i ons.   I f  t he condemnor  

i s not  sat i sf i ed t hat  t he compensat i on was det er mi ned by good 

f ai t h negot i at i ons,  t he condemnor  can make a j ur i sdi ct i onal  

of f er .    

¶70 ATC al so suggest s t hat  our  i nt er pr et at i on of  Wi s.  

St at .  § 32. 28( 3) ( d)  r ender s t he phr ase " pr i or  t o t he 

j ur i sdi ct i onal  of f er "  sur pl usage.   We di sagr ee wi t h t hat  

asser t i on.   I n t he pr esent  case t her e was no j ur i sdi ct i onal  

of f er ,  yet  t he hi ghest  wr i t t en of f er  pr esent ed t o t he pl ai nt i f f s 

occur r ed pr i or  t o any j ur i sdi ct i onal  of f er ,  j ust  as t he 

negot i at i ons occur r ed " bef or e maki ng t he j ur i sdi ct i onal  of f er , "  

t he begi nni ng wor ds of  § 32. 06( 2a) .  

¶71 ATC f ur t her  cont ends t hat  t he i nt er pr et at i on we r each 

wi l l  encour age l i t i gat i on and wi l l  i ncr ease t he cost  of  

condemnat i on f or  t he St at e and ot her  condemnor s.   I n t ur n,  t hi s 

added cost  wi l l  be bor ne by t he t axpayer s or  r at epayer s.   ATC 

asser t s t hat  our  i nt er pr et at i on i s bad publ i c pol i cy.  
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¶72 Fee shi f t i ng may encour age l i t i gat i on by ensur i ng 

owner s t hat  t hey wi l l  have access t o r epr esent at i on i f  t hey 

bel i eve t he condemnor ' s of f er  i s  i nequi t abl e. 30   

¶73 Whi l e i t  i s  ax i omat i c t hat  an i nt er pr et at i on t hat  

al l ows condemnees t o r ecover  l i t i gat i on expenses pr ovi des a 

gr eat er  oppor t uni t y f or  condemnees t o exer ci se t hei r  st at ut or y 

r i ght  t o appeal  a negot i at ed pr i ce and wi l l  i ncr ease t he cost s 

of  condemnat i on,  we di sagr ee wi t h ATC' s asser t i on t hat  t hi s 

i nt er pr et at i on i s not  commensur at e wi t h t he publ i c pol i cy 

est abl i shed by t he l egi s l at ur e.   The l egi s l at ur e was advi sed of  

t he pot ent i al  f i scal  i mpact s of  enact i ng addi t i onal  f ee- shi f t i ng 

st at ut es i n f avor  of  condemnees. 31  That  t hese i ncr eased cost s 

ar e war r ant ed i s a deci s i on f or  t he l egi s l at ur e.  

¶74 Fur t her ,  we ar e not  per suaded t hat  our  i nt er pr et at i on 

wi l l  open t he f l oodgat es f or  l i t i gat i on i n t he condemnat i on 

pr ocess.   Fi r st ,  as ATC i t sel f  acknowl edges,  i n t he maj or i t y of  

cases i n whi ch t he condemnee and condemnor  r each a negot i at ed 

set t l ement ,  t he pr oper t y owner  i s sat i sf i ed wi t h t he val ue 

r ecei ved and t her e i s no f ur t her  l i t i gat i on.   Second,  pr oper t y 

owner s r ecover  l i t i gat i on expenses onl y when t he awar d i s $700 

and 15% hi gher  t han t he of f er .   I n many i nst ances,  owner s wi l l  

                                                 
30 " [ A] n i mpor t ant  pur pose of  f ee- shi f t i ng st at ut es i s t o 

encour age i nj ur ed par t i es t o enf or ce t hei r  st at ut or y r i ght s when 
t he cost  of  l i t i gat i on,  absent  t he f ee- shi f t i ng pr ovi s i on,  woul d 
di scour age t hem f r om doi ng so. "   Kol upar ,  303 Wi s.  2d 258,  ¶55.  

31 See DOT Fi scal  Est i mat e t o 1977 A. B.  1077,  at  6,  9,  
dr af t i ng r ecor d f or  1977 ch.  440,  avai l abl e at  t he Legi s l at i ve 
Ref er ence Bur eau,  Madi son,  Wi s.    
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be r el uct ant  t o t ake t he r i sk t hat  t he awar d wi l l  not  r each 

t hese t hr eshol ds,  i n whi ch case t hey must  pay t hei r  own 

l i t i gat i on expenses.       

¶75 ATC suggest s t hat  as a r esul t  of  our  i nt er pr et at i on 

t oday,  condemnor s wi l l  pr esent  i ni t i al  of f er s t hat  exceed t he 

j ust  compensat i on val ue because of  t he spect er  of  l i t i gat i on 

expenses i f  t he condemnor  mi sses t he mar k.   I n ot her  wor ds,  ATC 

ar gues t hat  condemnor s wi l l  consi st ent l y skew t hei r  i ni t i al  

of f er s hi gher  t han t he act ual  val ue of  t he pr oper t y.   Such a 

r esul t  woul d not  be i n keepi ng wi t h t he l egi s l at i ve pol i cy 

under l y i ng emi nent  domai n——t hat  compensat i on must  be j ust  i n 

r egar d t o bot h t he owner  and t he publ i c. 32   

¶76 At  t he same t i me,  t he l egi s l at ur e has r ecogni zed t hat  

condemnor s have an over whel mi ngl y st r ong bar gai ni ng posi t i on and 

by st at ut e have t r i ed t o l evel  t he negot i at i ng power  bet ween 

condemnor s and owner s t o di scour age condemnor s f r om of f er i ng 

i nequi t abl y l ow compensat i on and t o ensur e t hat  owner s r ecei ve 

j ust  compensat i on f or  pr oper t y t aken.   Awar di ng l i t i gat i on 

expenses t o a condemnee i f  t he compensat i on t hat  has been 

of f er ed i s t oo l ow i s one means t he l egi s l at ur e has adopt ed t o 

                                                 
32 Ci t y of  Mi l waukee Post  No.  2874 Vet er ans of  For ei gn War s 

of  U. S.  v.  Redev.  Aut h.  of  t he Ci t y of  Mi l waukee,  2009 WI  84,  
¶¶50- 51,  319 Wi s.  2d 553,  768 N. W. 2d 749.   



No.  2009AP2784   

 

31 
 

f ost er  j ust  compensat i on. 33  Awar di ng l i t i gat i on expenses has t he 

same f unct i on i n bot h t he negot i at ed pr i ce appeal  r out e and t he  

j ur i sdi ct i onal  of f er  r out e:   t o encour age condemnor s t o be f ai r  

and r easonabl e i n cal cul at i ng j ust  compensat i on and t o make t he 

owner  whol e.         

¶77 Val uat i on i s not  an exact  sci ence,  and we acknowl edge 

t hat  l i t i gat i on expenses may dwar f  t he di f f er ence bet ween t he 

compensat i on of f er ed and t hat  event ual l y awar ded.   We do not  

doubt  t hat  our  i nt er pr et at i on of  t he l i t i gat i on- expense- shi f t i ng 

st at ut e wi l l  f act or  i nt o t he cal cul us made by condemnor s i n 

pr esent i ng wr i t t en of f er s i n t he negot i at i on st age of  t he 

pr ocess.   I f  t he l egi s l at ur e concl udes t hat  we have not  

cor r ect l y i nt er pr et ed Wi s.  St at .  § 32. 28( 3) ( d) ,  t he l egi s l at ur e 

may amend t he st at ut es.    

¶78 Fi nal l y,  ATC ar gues t hat  i f  t he cour t  concl udes t hat  

Wi s.  St at .  § 32. 28( 3) ( d)  appl i es i n t he pr esent  case,  t he cour t  

must  addr ess an addi t i onal  i ssue.   The cour t  must  det er mi ne,  

accor di ng t o ATC,  t he st ar t i ng poi nt  f or  awar dabl e l i t i gat i on 

expenses under  Wi s.  St at .  § 32. 28( 1) ,  whi ch pr ovi des t hat  t he 

owner  i s not  ent i t l ed t o l i t i gat i on expenses i ncur r ed pr i or  t o 

                                                 
33 The l egi s l at ur e adopt ed sever al  pr ovi s i ons i nt ended t o 

equal i ze t he bar gai ni ng posi t i ons bet ween t he par t i es.   For  
exampl e,  t he l egi s l at ur e has pr ovi ded t hat  a condemnor  must  
shar e i t s appr ai sal  wi t h t he owner ,  pay f or  a second appr ai sal  
by a qual i f i ed appr ai ser  of  t he owner ' s choosi ng,  and pr ovi de 
t he names of  ot her  owner s t o whom of f er s have been made.   Wi s.  
St at .  § 32. 06( 2) ,  ( 2a) .    
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t he need t o " pr epar e f or  or  par t i c i pat e i n act ual  or  ant i c i pat ed 

pr oceedi ngs bef or e t he condemnat i on commi ssi on. "   

¶79 The dat e of  t he j ur i sdi ct i onal  of f er  has been vi ewed 

as an appr opr i at e dat e of  demar cat i on f r om whi ch expenses ar e 

necessar y t o pr epar e f or  or  par t i c i pat e i n act ual  or  ant i c i pat ed 

pr oceedi ngs. 34  The j ur i sdi ct i onal  of f er  i s ,  accor di ng t o case 

l aw,  an " of f i c i al  compl et i ve act i on"  f r om whi ch l i t i gat i on can 

be ant i c i pat ed.  

¶80 ATC cont ends t hat  t her e i s no si mi l ar  " of f i c i al  

compl et i ve act i on"  when a condemnor  and condemnee r each a 

negot i at ed pr i ce.   The ci r cui t  cour t  det er mi ned t hat  t he 

equi val ent  " of f i c i al  compl et i ve act i on"  under  t he negot i at ed 

pr i ce r out e i s pr ovi ded by Wi s.  St at .  § 32. 06( 2a) ,  namel y " when 

t he par t i es agr ee on a pr i ce and t he condemnor  r ecor ds t he 

conveyance and t he cer t i f i cat e of  compensat i on;  f r om t hat  poi nt ,  

t he condemnee has 6 mont hs t o f i l e an appeal ;  at  t hat  poi nt ,  

pr oceedi ngs bef or e t he commi ssi on can be ant i c i pat ed. " 35   

                                                 
34 See D. S. G.  Ever gr een F. L. P.  v.  Town of  Per r y,  2007 WI  App 

115,  ¶17,  300 Wi s.  2d 590,  731 N. W. 2d 667;  Kl uenker  v.  DOT,  109 
Wi s.  2d 602,  606,  327 N. W. 2d 145 ( Ct .  App.  1982) .  

35 The ci r cui t  cour t  exami ned t he f ol l owi ng l anguage f r om 
Kl uenker :   

Si nce t her e i s no of f i c i al  compl et i ve act i on i n a 
condemnat i on case unt i l  t he j ur i sdi ct i onal  of f er ,  i t  
f ol l ows t hat  a condemnee cannot  be cer t ai n of  a 
condemnor ' s posi t i on unt i l  t hat  j unct ur e.   Onl y t hen 
does t he expect at i on of  appeal  t o a commi ssi on accr ue,  
not  when t he pr el i mi nar y negot i at i ons ar e set  i n 
mot i on whi ch may or  may not  ul t i mat el y pr ove 
unsat i sf act or y.    
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¶81 We need not ,  and t her ef or e do not ,  det er mi ne t he 

" of f i c i al  compl et i ve act i on"  i n a negot i at ed pr i ce appeal  l i ke 

t he pr esent  case.   The par t i es i n t he i nst ant  case st i pul at ed t o 

t he amount  of  l i t i gat i on expenses t o be awar ded t he condemnee 

f ol l owi ng t he ci r cui t  cour t ' s  awar d of  l i t i gat i on expenses t o 

t he condemnee.   Because t he i ssue of  det er mi ni ng t he speci f i c  

" of f i c i al  compl et i ve act i on"  f r om whi ch t i me l i t i gat i on expenses 

may be awar ded i s not  pr esent ed by t he f act s of  t he pr esent  

case,  we do not  addr ess t he i ssue.        

¶82 I n sum,  t he ar gument s of  ATC do not  per suade us t hat  

t he c i r cui t  cour t ' s  and our  i nt er pr et at i on of  Wi s.  St at .  

§§ 32. 06( 2a)  and 32. 28( 3) ( d)  i s wr ong.  

*  *  *  *  

¶83 We have exami ned t he t ext s of  Wi s.  St at .  § 32. 06 and 

§ 32. 28( 3) ( d)  ( t he st at ut es at  i ssue) ,  t he s t at ut es i n t he 

cont ext  of  t he condemnat i on st at ut es,  t he l egi s l at i ve pur pose of  

awar di ng l i t i gat i on expenses,  and t he l egi s l at i ve hi st or y of  

§§ 32. 06 and 32. 28( 3) ( d) .   Upon such r evi ew,  we concl ude t hat  

l i t i gat i on expenses shal l  be awar ded t o an owner  pur suant  t o 

Wi s.  St at .  § 32. 28( 3) ( d)  i f  t he owner  conveys t he pr oper t y and 

r ecei ves a cer t i f i cat e of  compensat i on pur suant  t o § 32. 06( 2a) ,  

wi t h no j ur i sdi ct i onal  of f er  i ssued under  § 32. 06( 3) ;  t i mel y 

appeal s t o t he c i r cui t  cour t ,  whi ch r ef er s t he mat t er  t o t he 

chai r per son of  t he count y condemnat i on commi ssi oner s;  and i s 

awar ded at  l east  $700 and at  l east  15% mor e t han t he negot i at ed 

                                                                                                                                                             
Kl uenker ,  109 Wi s.  2d at  606.  



No.  2009AP2784   

 

34 
 

pr i ce under  § 32. 06( 2a) ;  and nei t her  par t y appeal s t he 

commi ssi on' s awar d.   We consi der  but  ar e not  per suaded by 

var i ous ar gument s ATC makes cr i t i c i z i ng t he c i r cui t  cour t ' s  and 

our  i nt er pr et at i on of  Wi s.  St at .  §§ 32. 06( 2a)  and 32. 28( 3) ( d)  

t hat  t he condemnees i n t he pr esent  case shal l  be awar ded 

l i t i gat i on expenses.   Accor di ngl y,  we r ever se t he deci s i on of  

t he cour t  of  appeal s.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.   
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