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REVI EW of a decision of the Court of Appeals. Reversed.

11 M CHAEL J. GABLEMAN, J. We review an unpublished,
per curiam decision of the court of appeals,® reversing a
decl aratory judgnent of the Dane County GCircuit Court, Patrick

J. Fiedler, Judge.

' Gster v. Am Fanmily Mt. Ins. Co., No. 2009AP2795,
unpubl i shed slip op. (Ws. C. App. Nov. 11, 2010).
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12 W are asked to decide whether a charitable hospital
may pursue paynent for nedical care provided to a Medicaid-
eligible patient by filing a lien against a settlenent between
the patient and an insurance conpany covering the liability of a
tortfeasor responsible for the patient's injuries. To answer
the question, we nust harnonize the conplex state and federal
| egal framework surrounding Medicaid with Wsconsin Statutes
section 779.80 ("hospital lien statute"). We conclude that the
soundest harnonization of the two permts the liens at issue
here, and we therefore reverse the court of appeals.

l. BACKGROUND

13 The relevant facts are undisputed. Jeffrey Mohr

negligently ran a stop sign and crashed into a car containing

Jayme Gster and her sons Ethan Gster and Jared ElIlis

("G sters"). Anot her son of Jaymie Gster, Skylar G ster,? was
also injured in the accident, as were several unrelated
i ndi viduals, none of whose clains relate to this case. The

vehicle Mhr was driving belonged to Jonathan and Mabel Harns,
who had it insured with American Fam |y Mitual |nsurance Conpany
("Arerican Famly"). The Anmerican Famly policy provided
coverage of up to $250,000 for each injured individual, with a
total cap of $500,000 for each accident. The G sters suffered

injuries of varying severity, and all four were treated at St.

2 W do not include Skylar G ster—who received nedical care
from St. Joseph's valued at $355,770.36—n the "G sters”
referred to herein because the challenged liens which form the
basis of this action did not nanme him
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Joseph's Hospital ("St. Joseph's"). As later calculated by St
Joseph's,® the G sters received nedical care valued in the
aggregate of $182,799.61, broken down as follows: Ethan G ster
$9, 612. 66, Jared Ellis $17,552.56, Jaynmie G ster $155, 634. 39.

14 The G sters were all eligible for Medicaid at the tine
of the accident, and St. Joseph's billed Medicaid for the cost
of Skylar Gster's nmedical care.* It did not bill Medicaid,
however, for the other three Gsters, instead filing three |liens

("St. Joseph's liens") pursuant to the hospital lien statute®

3 The G sters do not contest the charges as unreasonabl e.

* The G sters repeatedly enphasized in their briefs and at

oral argunent the fact that St. Joseph's submtted a bill to
Medi caid for Skylar G ster's medical expenses, unlike the other
G sters. St Joseph's decision in that regard was not attacked

at the circuit court, nor was it challenged at the court of
appeals. W therefore decline to address the issue. See In re
Comm tnment of Mark, 2006 W 78, 9134 n.13, 292 Ws. 2d 1, 718
N.W2d 90 (reiterating that this court ordinarily refuses to
consi der issues not raised bel ow).

®> The hospital lien statute reads, in pertinent part:

(1) Every cor porati on, associ ation or ot her
or gani zati on operating as a charitabl e
institution and maintaining a hospital in this

state shall have a lien for services rendered, by
way of treatnent, care or nmaintenance, to any
person who has sustained personal injuries as a
result of the negligence, wongful act or any
tort of any other person.

(2) Such lien shall attach to any and all rights of
action, suits, clains, demands and upon any
judgnent, award or determnation and upon the
proceeds of any settlenment which such injured
person, or | egal representative mght have
agai nst any such other person for danmages on
account of such injuries, for the anmpunt of the

3
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agai nst the proceeds of any future settlenent reached between
each of the Gsters and Anerican Famly in the anount of the
cal cul at ed nedi cal charges.
1. PROCEDURAL HI STORY

15 After St. Joseph's liens were filed, both parties
submtted notions for declaratory judgnent in circuit court, St
Joseph's seeking an order declaring the liens valid, and the
G sters seeking one declaring them unenforceable. The circuit
court concluded that the liens were valid and enforceable, and
therefore granted St. Joseph's notion and denied the G sters'
In an oral opinion, the circuit court reasoned that St. Joseph's

was authorized by Wsconsin Admnistrative Code section DHS

reasonabl e and necessary char ges of such

hospi t al
W sconsin Statutes section 779.80 (2005-06). The
first two liens (namng Ethan G ster and Jared Ellis)
were filed in Novenber 2006. The final lien (nam ng

Jayme Gster) was filed in January 2007. W cite to
the statutes and regulations in effect when the first
two liens were filed. No rel evant |anguage in any of
the statutes or regulations changed during the nonths
that el apsed between the filing of the first two |iens
and the filing of the third and final one. Al
subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unl ess otherw se indicated.
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106.03(8)° to either file the liens or bill Medicaid. The court
rejected the G sters' argunment that Ws. Stat. 8§ 49.49(3m(a)
(prohibiting hospitals from "know ngly inpos[ing] direct charges
upon a [patient] in lieu of obtaining paynent" from Medicaid)
barred the liens, holding that St. Joseph's liens did not
constitute "direct charges"” upon the Gsters. The circuit court
likewise rejected the Gsters' contention that St. Joseph's

liens were invalid wunder Dorr v. Sacred Heart Hosp., 228

Ws. 2d 425, 597 N W2d 462 (Ct. App. 1999), distinguishing that
deci sion because Dorr involved patients protected by contractual
and statutory imunity as a result of their Health Mintenance
Organi zation ("HMJ'). The G sters appeal ed.

16 In an unpublished, per curiam opinion, the court of

appeal s reversed and renanded. Gster v. Am Famly Mit. Ins.

Co., No. 2009AP2795, wunpublished slip op. (Ws. C. App. Nov.

® Wsconsin Adninistrative Code section DHS 106.03(8)
provides, in pertinent part, that "[i]f a [hospital] treats a
[patient] for injuries or illness sustained in an event for
which liability may be contested . . . the [hospital] may el ect
to bill [Medicaid] for services provided without regard to the
possible liability of another party . . . . The [hospital] may
alternatively elect to seek paynment by joining in the
[ patient's] personal injury claim . . . , but in no event may
the [hospital] seek paynent from both [Medicaid] and a personal
injury . . . claim Once a [hospital] accepts the [ Medicaid]
paynment for services provided to the [patient], the [hospital]
shall not seek or accept paynent from the [patient's] personal
injury . . . claim" Many of the statutes, regulations, and
judicial opinions that we discuss refer generally to "health
care providers." We paraphrase "providers" as "hospitals" in
the interest of clarity, consistency, and specificity to the
facts at hand. For the sanme reasons, we refer to "patients"
where other authorities characterize individuals who receive
heal thcare services with the term"recipients.”
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11, 2010). Applying Dorr, the court of appeals concluded that
a lien upon a settlenent between a tortfeasor and a patient is,
in effect, a lien against the patient, and therefore requires a
debt owed by the patient to the hospital. Id., 913. In |ight
of that reasoning, the court of appeals determ ned that Medicaid
bore the debt to St. Joseph's, not the Gsters, and since a lien
against the settlenent was a lien against the Gsters it was
therefore inpermssible. 1d., 9714-15. The court of appeals
rejected St. Joseph's argunent that Ws. Adnmin. Code 8 DHS

106.03(8)(allow ng hospitals to either bill Medicaid or join
personal injury lawsuits when liability "my be" contested)
provided authority for the liens. 1d., 9918-20. According to

the court, 8 106.03(8) said nothing about seeking paynent from
third-party liability settlenents, nor did it denonstrate that
the Gsters owed a debt to the hospital, and the court concl uded
that the provision had no bearing on the validity of St.
Joseph's |iens. Id. Consequently, the <court of appeals
reversed and remanded the cause to the circuit court wth
directions to issue an order holding St. Joseph's liens invalid.
1d., f22.

17 W granted St. Joseph's petition for review and now
rever se.

[11. STANDARD OF REVI EW

18 Wen a circuit court's ruling on notions for

decl aratory judgnent depends on questions of law, we review the

ruling de novo. J.G v. Wangard, 2008 W 99, {18, 313

Ws. 2d 329, 753 N W2d 475. There were no disputed issues of
6
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fact at the circuit court, and the circuit court's decision
rested on its interpretation of statutes, regulations, and case
| aw. These are all legal questions and we therefore review the
ruling de novo, while benefiting fromour own prior analyses and

those of the |ower courts. State v. Henley, 2010 W 97, 1929

328 Ws. 2d 544, 787 N.W2d 350, cert. denied, 565 U.S. _ , 132

S. C. 784 (2011).
V. STATUTORY | NTERPRETATI ON

19 W are called wupon to interpret and harnonize a
variety of statutes and regulations. When conducting such
interpretations, we begin with certain background principles in
mnd. W nust give |anguage "its common, ordinary, and accepted
meani ng, except that technical or specially-defined words or
phrases are given their technical or special definitional

meaning." State ex rel. Kalal v. Crcuit Court for Dane Cnty.,

2004 W 58, 145, 271 Ws. 2d 633, 681 N W2d 110. Qur anal ysis
is also guided by the context and structure of the statute under
consideration. |d., 946. Exam ning statutes in light of their
context, we strive to avoid "absurd or unreasonable results."
Id. At all times, we endeavor to ascertain neaning, not to
"search for anbiguity." 1d., Y47. Wwere, as here, the statutes
are unanbi guous, we need not consult extrinsic sources, such as
| egi sl ative history. Id., 950. I nstead, we look only to the
pl ai n | anguage, purpose, context, and structure of the statutes.

1d., f51.
V. DI SCUSSI ON
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10 There is no contention here that St. Joseph's |iens
were inproperly filed wunder the hospital lien statute.’
Therefore, the only question is whether they were barred by sone
ot her authority.

11 The G sters propose two such authorities. First, they
argue that Ws. Stat. 8 49.49(3m(a) bars St. Joseph's Iliens
because they constitute "direct charges"” inposed by a hospital
on Medicaid-eligible patients. Second, they submt that Dorr
forbids St. Joseph's liens, chiefly because, under Dorr, the
Gsters' eligibility for Medicaid neans that the famly did not

owe St. Joseph's a debt and a lien against the settlement wth

American Famly (in effect, according to the Gsters, a lien

against them is therefore inpermssible. W treat each
contention in turn and find neither persuasive. In particul ar,
we hold that St. Joseph’s liens were fully consistent wth

federal law and thus, to the extent Ws. Stat. § 49.49(3m(a)

i ncorporates federal |law, the statute does not bar the |liens and

W sconsin Medicaid is in conpliance wth the federal
" The dissent insufficiently addresses this point. |nstead,
it presents a slippery-slope argunent, asking "what other

property belonging to a Medicaid recipient could the hospital
seek?" Dissent, (74. This approach neglects the fact that the
sole authority for the liens in question is the hospital lien
statute, which carefully circunscribes the kinds of property a
hospital can seek in such circunstances. See Ws. Stat.
8§ 779.80(2) (making clear that hospital liens attach only "to
any and all rights of actions, suits, clains, demands and upon
any judgnent, award or determ nation and upon the proceeds of

any sett| enent whi ch such I njured person, or | egal
representative mght have against any such person for damages on
account of such injuries . . . .").
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requi renents. W further hold that to the extent § 49.49(3m(a)
i nposes an additional requirement to federal law, the statute
i kewi se does not bar St. Joseph's liens. Finally, we hold that
Dorr does not control because it dealt with different factua
and | egal circunstances. Accordingly, we conclude that St.
Joseph's liens were perm ssible.

A. Wsconsin Stat. 8§ 49.49(3m (a) Does Not Bar St. Joseph's

Li ens

12 The G sters submt that St. Joseph's liens constituted
"direct charges" by a hospital levied upon a Medicaid-eligible
patient, and are therefore invalid under W s. St at .

8 49.49(3m (a). W conclude, to the contrary, that St. Joseph's

liens were consistent with federal law and with the plain
| anguage of 8§ 49.49(3m(a). In support of our conclusion, we
also show how our interpretation of § 49.49(3m(a) best

har noni zes the provision with related regulations. As a result,
we hold that 8§ 49.49(3m(a) did not bar St. Joseph's |iens.
1. The Framework of Medicaid and Third Party Liability

113 Although there is no federal cause of action asserted
in the case at bar, federal |aw provides the appropriate
framework to analyze the case because it defines mny of
Wsconsin Medicaid s features and obligations. Wth that in
mnd, we begin wth an overview of Mdicaid and of its
provisions for the collection of nedical expenses where there is
potential third party liability, as that overview sets the stage

for our consideration of the liens at issue here.
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14 The federal and state governnents jointly fund and

manage Medicaid, Harris v. MRae, 448 U S. 297, 301 (1980), a

program created to provide health care to the indigent. 42
U sS. C § 1396. Medicaid s an exercise in so-called
"cooperative federalism" whereby states voluntarily opt into
the federal schenme and thereby bind thenselves to abide by the
rules and reqgulations inposed by the federal governnent in
return for federal funding. Harris, 448 U.S. at 308. The State
of Wsconsin has joined the federal Medicaid system and has
consequently commtted itself to followng the federal |aw

governing that system Ell sworth v. Schel brock, 2000 W 63,

110, 235 Ws. 2d 678, 611 N W2d 764. Absent a showing to the
contrary, we presune that Wsconsin follows the federal rules it

has pledged to uphold. See Rathie v. Ne. Wsconsin Technica

Inst., 142 Ws. 2d 685, 694, 419 N W2d 296 (Ct. App. 1987)

("declin[ing] to render [a] federal [a]ct superfluous or put [a
state] institution in the precarious position of choosing
bet ween vi ol ati ng [state law]j. . . or | osi ng pr esumabl y
essential federal funding.").

115 The federal governnent requires states participating
in Medicaid to institute "third party liability . . . prograns”
designed to "ensure that Federal and State funds are not
m sspent for covered services to eligible Medicaid recipients
when third parties exist that are legally liable to pay for
those services." Medicaid Prograns; State Plan Requirenments and
O her Provisions Relating to State Third Party Liability
Programs, 55 Fed. Reg. 1423, 1423-24 (1990). Such prograns mnust

10
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set forth nmethods for discovering when third parties are legally
obligated to pay for nedical expenses covered by the plan. 42
U S C 8§ 1396a(25)(A). They nust also establish a system for
pursuing third party funds where they are avail able. 42 U. S. C
8 1396a(25) (B)
2. Federal Law does not Bar St. Joseph's Liens

116 O the federal regulations concerning third party
l[tability, the nost inportant to this litigation is 42 U S. C
8 1396a(25)(C). That provision requires state Medicaid plans to

ensure

that in the case of an individual who is entitled to
nmedi cal assistance under the State plan with respect

to a service for which a third party is liable for
paynment, the person furnishing the service my not
seek to collect from the individual (or any

financially responsible relative or representative of
that individual) paynent of an ampunt for that service
(1) if the total of the amount of the liabilities of
third parties for that service is at least equal to
the anmount payable for that service under the
pl an .

8 1396a(25)(C). In other words, hospitals "may not seek to
collect [rnoney] from [Medicaid-eligible] individuals where third

parties are obliged to pay an anmount at |east equal to the

11
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8

amount that would be paid by Medicaid for the service."® Wsley
Health Care Cr., Inc. v. DeBuono, 244 F.3d 280, 281 (2d Grr.
2001) .

17 Accordingly, a threshold question is whether |iens

such as St. Joseph's (that is, attaching to settlenents between
tortfeasors' insurers and Medicaid-eligible patients) constitute
efforts "to collect from the patient. If they do not, then 42
US C 8§ 139%a(25)(C's limtations on such efforts, and the
parallel Wsconsin provision enacted to ensure Wsconsin's
conpliance with the federal mandate, discussed below, do not
cone into play and our analysis can end there. If St. Joseph’s
liens do constitute efforts to "collect from the Gsters, then
we mnust exam ne the content of § 1396a(25)(C) nore closely to
determ ne whether it bars the liens.

18 Both case law and logic indicate that St. Joseph's

liens nmust be considered an effort "to collect from the

8 Health care providers are permtted by federal law to
"charge Medicaid beneficiaries certain nomnal cost-sharing
anounts” so as "to prevent beneficiary over-utilization of
health care services covered under Mdicaid by inposing a

nom nal paynent obligation on beneficiaries.” A szewski .
Scripps Health, 69 P.3d 927, 941 (Cal. 2003) (internal quotation
mar ks, citations, and brackets renoved). Simlarly, Wsconsin
Medicaid allows for the billing of Medicaid-eligible patients
under certain circunstances. See Ws. Admin. Code DHS
8§ 106.03(7)(d) ("[I]f . . . another health care plan nakes
paynent to the recipient or another person on behalf of the
recipient, the provider nay bill the payee for the anmount of the
benefit paynment and nmay take any legal action to collect the
anount of the benefit paynent fromthe payee . . . .").

12
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patients.® First, federal appellate decisions in this area of

| aw have either assuned, MIller v. Gorski Wadyslaw Estate, 547

F.3d 273, 282 (5th Gr. 2008), or outright held that a lien
directed at a future settlenment between a tortfeasor and a
Medi caid-eligible patient represents an attenpted recovery
against the patient, not against the tortfeasor (or his

i nsurer). Spectrum Health Continuing Care Gp. v. Anna Mirie

Bowing Irrevocable Trust, 410 F.3d 304, 318 (6th Cr. 2005)

("[B]y seeking to enforce its lien, Spectrum is attenpting to

recover its customary fee from the Medi cai d pati ent

herself . . . .") (enphasis added). As the Sixth Crcuit
persuasi vely reasoned in Spectrum the lien attaches only once
the settlenent is approved; and once the settlenment is approved,
the noney belongs to the patient, not the tortfeasor (or, here,

his insurer). ld.; see also O szewski v. Scripps Health, 69

P.3d 927, 943 (Cal. 2003) ("Recovery on a [healthcare] provider
lien [against a settlenent between a Medicaid-eligible patient
and a tortfeasor] therefore cones from the [ Medi cai d]
beneficiary—and not from the third party tortfeasor—¥for
purposes of federal law"). In addition, of course, the only
reason the hospital has a lien in the first place is because it
provi ded nedical services to the patient (not some other entity)

and because the patient (not some other entity) therefore owes

® It should be observed that the liens represent an effort
to "collect fronf the Gsters only in the sense that they do not
target any other entity (such as a tortfeasor or his insurer),
not in the sense that they go directly to the patients
t hensel ves, rather than to a settlenment. See note 15 infra.

13



No. 2009AP2795

it a debt. See 152 infra. It therefore makes no sense to
regard the lien as "collecting" from anyone other than the
patient, and the federal rule is consequently inplicated.

119 Having answered in the affirmative the threshold
guestion of whether St. Joseph's liens were an effort "to
collect from' the Gsters, and thus subject to the federal rule,
we are now required to determ ne whether or not the rule bars
the liens. To reach that determnation, it is instructive to
consi der federal cases dealing with sim/lar issues.

120 Several f eder al courts of appeals have issued
publ i shed decisions concerning liens simlar to St. Joseph's.

MIller, 547 F.3d 273; Spectrum 410 F.3d 304; Evanston Hosp. V.

Hauck, 1 F.3d 540, 543-44 (7th Gr. 1993). In each of those
cases, the courts upheld the validity of the liens in question
Mller is the nost factually simlar case, and therefore offers
t he nost hel pful guidance here.

122 In Mller, Jose Alfaro ("Alfaro"), an individual who
| ater became eligible for Medicaid, was injured when his car and
a truck collided in Louisiana. 547 F.3d at 276. He received
care at Baton Rouge GCeneral Medical Center ("Baton Rouge
General ") . Id. Wiile hospitalized, he filed a federal
| awsuit against the truck conpany seeking damages for the
injuries he sustained in the crash. Id. Baton Rouge Genera
then filed a lien pursuant to Louisiana state law to recover its
medi cal expenses from any future settlenent or judgnent Alfaro
received fromthe truck conpany. 1d. Baton Rouge General |ater
intervened in Alfaro's lawsuit, which was resolved through

14
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settlenment. Id. At that point, Baton Rouge General filed a
motion for partial summary judgnent to recover the expenses it
incurred in treating Alfaro. Id. A magistrate judge granted
that notion. [|d. at 277.

122 On appeal, the Fifth Crcuit affirned. Id. at 276.
The court began with the proposition that federal |aw "requires
that each state's Medicaid agency take neasures to find out when
third parties . . . are legally obliged to pay for services
covered by Medicaid." Id. at 278. MIler observed that
Loui siana incorporated this federal nmandate into its state code
by requiring the state Medicaid agency to seek out and coll ect
money from third parties liable for injuries to Medicaid-
eligible patients. 1d. at 279.

23 Turning to the validity of Alfaro's liens, the Fifth

Circuit took up Alfaro's argunent that "a health care provider

cannot seek to collect paynents from that patient if a third

party is liable for the patient's nedical expenses."” Id. at
282. The court rejected this argunent because "[c]ase |aw
uni formy i ndi cat es t hat t he [imtations on provi der
rei moursenment are triggered . . . when a provider elects to

bill[,] and accepts paynent fron{,] Medicaid for the services it
provides to the patient."” |d. (citations omtted).

24 El aborating on its reasoning, the Fifth Crcuit noted
that 42 U S . C 8 1396a(25)(C) was designed to proscribe the
practices of "balance" and "substitute" billing. 1d. at 282-83.
"Balance billing" occurs when a hospital bills Medicaid,
receives reinbursenent for less than the requested anount, and

15
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then seeks to recover from the patient the difference between
the nedical expenses charged and the reinbursenent from
Medicaid. 1d. at 282-83. "Substitute billing" takes place when
a hospital bills Medicaid, is dissatisfied with the size of the
rei nbursenent, and therefore tries to return the paynent in
order to charge the patient a larger anmount than it received
from the governnent. Id. at 283. As such, the Fifth Crcuit
held in Mller, the prohibition in § 1396a(25)(C) is triggered
only when a hospital submts a bill to Medicaid. Id.
("Logically, a provider cannot attenpt to engage in 'bal ance

billing" or 'substitute billing" unless it has initially billed

Medi caid"); see also Spectrum 410 F.3d at 315 ("Having chosen

to accept paynment from Medicaid however, Spectrum abandoned all

rights to further recovery of its customary fee fromthe lien.")

(enphasi s added); cf. Evanston Hospital, 1 F.3d at 543-44.1°

125 As required by federal |aw, Wsconsin incorporated a
parallel provision to 42 US. C. 8§ 1396a(25)(C in its Medicaid
plan. That provision states that "[n]o [hospital] may know ngly
i npose upon a [Medicaid-eligible patient] charges in addition to

paynent s recei ved for services under SS. 49. 45 to

1t is equally well established that states are permtted

under federal law to require hospitals to pursue expenses from
liable third parties before billing Mdicaid. See Mller wv.
Gorski Wadyslaw Estate, 547 F.3d 273, 280 n.6 (5th Cr. 2008)
(collecting cases). Al though Wsconsin permts that practice
(in the form of allowng hospitals to join personal injury
| awsuits), rather than requiring it, see Ws. Admn. Code § DHS
106. 03(8), such case |aw nevertheless indicates that Wsconsin's
systemis in conformty with federal lawin this regard.

16
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49. 471 . . . except under" several limted exceptions.? Ws.
Stat. 8§ 49.49(3m(a). In accordance with the federal appellate
decisions cited above, this provision conmes into play only when
a hospital bills Medicaid. I ndeed, by its plain terns, a
hospital cannot inpose charges "in addition to" receiving
paynments from Medicaid if it never receives any paynents from
Medi cai d. No one alleges that St. Joseph's received paynents
from Medicaid for the expenses sought in the challenged |iens.
Accordingly, we hold that the "in addition to" provision of
8 49.49(3m (a), a codification of federal |aw whose purpose is
illumnated by federal judicial opinions, does not bar St.
Joseph's |iens. As a result, St. Joseph's liens are fully in
conpliance with 42 U S.C. § 1396a(25) (0.
3. State Law does not Bar St. Joseph’s Liens

126 If Wsconsin law incorporated only what 42 U S C
§ 1396a(25) (C) demanded, our analysis could end with MIler and
the other well-reasoned federal appellate decisions discussed
above. However, Wsconsin |aw goes beyond the requirenents
mandated by federal |aw. For unlike 8 1396a(25)(C), Ws. Stat.
8 49.49(3m(a) contains a third party liability provision that

does cone into play, by its plain terns, even where the hospital

never bills Medicaid.

1 The referenced sections conprise a portion of the
W sconsin statutes dealing with nedical assistance. The G sters
were treated by St. Joseph's wunder provisions wthin this
section.

12 The exceptions are not relevant to the facts of this
case.
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127 There are t wo prohi bi tions in Ws. St at .
8 49.49(3m (a). The first, discussed above, prohibits hospitals
from "knowi ngly inpos[ing] upon a [Medicaid-eligible patient]
charges in addition to paynents received" from Medicaid. The
second prohibits hospitals from "knowi ngly inpos[ing] direct
charges upon a [patient] in lieu of obtaining paynment"” from
Medi cai d. Just as a hospital can inpose charges "in addition”
to billing Medicaid only when it, at some point, bills Mdicaid,
a hospital can inpose charges "in lieu" of billing Medicaid only

if it does not bill Medicaid. See Shorter Oxford English

Dictionary 1014 (6th ed. 2007) (defining "in lieu of" as "[i]n

pl ace of; instead of"). That is, a hospital cannot inpose
charges instead of billing Medicaid if it submts a bill to
Medi cai d. Stated differently, the "in lieu of" provision,

unlike 42 U S C 8§ 1396a(25)(C and its Wsconsin anal ogue
(i.e., the "in addition to" provision), speaks to a circunstance
in which the hospital elects not to submt a bill to Medicaid.

128 Thus, Wsconsin's prohibition on directly billing
Medi caid-eligible patients "in lieu of" accepting paynents from
Medi caid 1inposes an additional requirenent not mandated by

federal law, and one which therefore nust be analyzed under a

18



No. 2009AP2795

separate rubric from that provided by the federal case law ®

MIller, 547 F.3d at 284 ("[I]t is clear that the limtations on
a health care provider's ability to obtain reinbursenent for the
services it provides a Medicaid-eligible patient are not
triggered until a provider bills and accepts paynent from

Medi caid for those services."); see also Spectrum 410 F.3d at

315 (sane); Evanston Hosp., 1 F.3d at 543-44 (sane).

Consequently, these federal cases deal with distinct provisions,
and therefore do not entirely resolve the matter at hand.
Furthernore, because St. Joseph's never submtted a bill to
Medicaid for the nedical expenses sought in the challenged
liens, we nust consider the "in lieu of" provision in this case.
29 Under a plain |anguage analysis, we conclude that St
Joseph's liens do not violate the "in lieu of" provision of Ws.

Stat. 8§ 49.49(3m (a).

31t is inportant to note that the follow ng analysis does

not disturb our prior holding that Wsconsin is in conpliance
with federal |aw. Because federal |aw inposes restrictions only
once Medicaid is billed, and because St. Joseph's never billed
Medicaid for the expenses sought in the challenged liens, its
actions were fully consistent with federal law, and Ws. Stat
§ 49.49(3m(a) conpl etely satisfies W sconsin Medi cai d' s
obligations to the federal governnent.
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130 W& begin with the "common, ordinary, and accepted
meani ng" of the disputed words.' Kalal, 271 Ws. 2d 633, 145.
The plain |anguage of the second prohibition in Ws. Stat.
8 49.49(3m (a) includes two requirenents: that the charges be
"direct” and that they be inposed "in lieu of" charges paid by

Medi caid. Anerican Heritage Dictionary defines "direct,” in the

nost relevant definition, as "proceeding without interruption in
a straight course or line; not deviating or swerving." The

Anerican Heritage Dictionary of the English Language 527 (3d ed.

1992). Applying this definition to 8§ 49.49(3m(a), the
provi sion should be construed to prohibit charges that "proceed
in a straight course or line, wthout deviating or swerving," to
t he patient.

131 Contrary to the G sters' argunment, an exam nation of
the | anguage of the hospital lien statute denonstrates that the

liens filed by St. Joseph's did not constitute the "direct

4 Rather than considering the plain |anguage of the
statutory provisions at issue in the case, the dissent conducts
its analysis by asking what the law "authorizes," and then
| ooking for the answer to that question by consulting only the
statutes and regulations relating to Medicaid while ignoring the
hospital lien statute. D ssent, 978 ("The Iaw governing
Wsconsin's Medicaid program does not authorize any third
option."); 982 ("The option enbraced by the mgjority is not
aut horized by the | aw governing Wsconsin's Mdicaid program").
We do not understand this approach. There is no anbiguity as to
the "authorization" in the law for St. Joseph's liens: it is the
hospital Ilien statute. The question is whether sone other
authority prohibits the liens. It is wunsurprising that the
di ssent finds no "authorization" for the liens when it searches
everywhere for such authorization except +the statute that
decl ares the authorization by its very title.
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charges" proscribed by Ws. Stat. 8§ 49.49(3m(a). Liens filed
pursuant to the hospital lien statute "attach to any and all
rights of action, suits, clainms, demands, and upon any judgnent,
award or determ nation and upon the proceeds of any settlenent."
8§ 779. 80. In other words, the hospital lien statute all ows,
under <certain circunstances, for a direct recourse to the
various actions undertaken by the patient (i.e., the suits,
clainms, demands, etc.). At the sane tine, it nust be enphasized
that the hospital lien statute does not permt a direct recourse

to the patient hinself. C. Cullinore v. St. Anthony Med. Cir.,

718 N E. 2d 1221, 1224 (Ind. C. App. 1999) (noting that
I ndi ana' s hospital lien statute gives a hospital "a direct right

in the insurance proceeds and other settlenent funds which are

paid to the patient by the person clainmed to be liable for the

patient's injuries . . . .") (enphasis added).' In this regard,

9n the interest of clarity, it is helpful to briefly
address the distinction between the proposition expressed in
this section—that St. Joseph's liens do not constitute a
"direct charge" against the G sters because they attach to the
settlement, not the Gsters thenselves—and the proposition
expressed in 918 supra—that St. Joseph's liens constitute an
effort by St. Joseph to "collect from the G sters. The
guestion presented in the "collect from context, discussed in
118, is whether St. Joseph's liens were directed at any other
party. See (O szewski, 69 P.3d at 943 ("Recovery on a
[ heal thcare] provider |lien [against a settlenent between a
Medi caid-eligible patient and a tortfeasor] therefore cones from
the [Medicaid] beneficiary—and not from the third party
tortfeasor—Ffor purposes of federal law ") (enphasis added).
That issue is nmerely a federal threshold question as to whether
42 U.S.C. 8§ 1396a(25)(C) applies to the liens. Because it 1is

well -settled as a matter of federal law that a lien filed
against a settlenment between a tortfeasor and a patient is an
effort to "collect from the patient, id.; Spectrum Health

Continuing Care Gp. v. Anna Marie Bowing Irrevocable Trust,
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St. Joseph’s liens can be analogized to an in rem action, which
"is directed against . . . property and seeks a judgnent as
against the world with respect to the property that is the

subj ect of the action.” In re Return of Property in State v.

dass, 2001 W 61, 916, 243 Ws. 2d 636, 628 N W2d 343

(footnote omtted) (enphasis added); see also Jayko v. Fraczek,

966 N. E. 2d 1121, 923 (IIl. C. App. 2012) (holding that a health
care provider’s lien on a personal injury action settlenent was
an in rem proceeding).

132 Qur conclusion is substantially bolstered by the
context of the prohibition. Kalal, 271 Ws. 2d 633, 146
(remnding that statutory context shapes a plain |anguage

anal ysi s) . W sconsin Stat. 8 49.49(3nm)(a) provides that "[n]o

410 F.3d 304, 318 (6th Cr. 2005), we have concluded that St.
Joseph's liens were an effort to "collect fronml the G sters.
However, because the prohibition in 8 1396a(25)(C) is triggered
only when Medicaid is billed, and because St. Joseph's never
billed Medicaid for the expenses sought in the challenged |iens,
we have also concluded that St. Joseph's liens did not violate
federal | aw.

By contrast, the question addressed in this section is
whether the liens filed by St. Joseph's constitute a "direct
charge" upon the patient. That question is purely a matter of
state law with no bearing on the federal question discussed
above. Qur analysis of that question focuses on the fact that
St. Joseph's liens were directed at a potential settlenent, not
at the Gsters thenselves, and thus did not constitute a "direct
charge" inposed upon the G sters.

1n their initial complaint, the Gsters did not argue
that St. Joseph's liens constituted "direct charges," they
argued that the liens "have the sanme effect”™ as such charges.
Thus, even under the G sters own original argunent, St. Joseph's
liens were consistent with the plain |anguage of Ws. Stat.
8§ 49.49(3m(a).
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provider may knowingly inpose upon a recipient charges in
addition to paynments received for services under [Medicaid] or

knowi ngly inpose direct charges upon a recipient in lieu of

obt ai ning paynent under [Medicaid] . . . ." (enphasis added).
The first clauses of each of the two prohibitions in Ws. Stat.
8 49.49(3m (a) are strikingly simlar in form both preclude
hospitals from "knowi ngly inposing charges upon" Medicaid-
eligible patients under certain circunstances. Not ably, the
| egislature nmade a point of inserting the word "direct"” into the
second clause, in contrast to the first.

133 Where the legislature includes a word in one provision
and omts it froma simlar, parallel provision within the sane
statute, we are even nore reluctant to dimnish the independent

significance of the word. Cf. Gaziano v. Town of Long Lake,

191 Ws. 2d 812, 822, 530 N.w2d 55 (Ct. App. 1995) ("[Where
the legislature uses simlar but different terns in a statute,
particularly within the sanme section, we nmay presune it intended

the terms to have different neanings."”) (citing Arnes v. Kenosha

Cnty., 81 Ws. 2d 309, 318, 260 N.W2d 515 (1977)).
134 It is not difficult to understand what "direct

charges" |ook Ilike. See generally State v. Jackman, 60

Ws. 2d 700, 707-08, 211 N WwW2d 480 (1973) (holding that a
registration fee was not a direct charge). In the nedical
context, a hospital directly charges a patient when it sends a

bill to the patient. See, e.g., Humana, Inc. v. Jacobson, 804

F.2d 1390, 1392 (5th Gr. 1986) (discussing a doctor who
threatened to "send bills directly to Medicare patients,” rather
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than billing Medicare). The Hospital did not to do so here, but
rather filed liens against the Gsters' potential settlenents
wth Anmerican Famly. Accordingly, we conclude that St.
Joseph's liens did not constitute "direct charges upon"” the
G sters, and that they were therefore perm ssible under the
plain |anguage of the second prohibition in Ws. Stat.
§ 49.49(3m(a).
4. Reading Ws. Stat. 8§ 49.49(3m(a) to Permt St
Joseph's Liens Best Harnonizes the Provision with Ws. Adm n.
Code § DHS 106.03(8)

1835 Qur duty, if possible, is to harnonize Ws. Stat.

8 49.49(3m (a) wth other relevant regul ations. Dai m er Chrysl er

v. LIRC, 2007 W 15, 910, 299 Ws. 2d 1, 727 N.W2d 311 ("When
an adm nistrative agency pronulgates regulations pursuant to a
power del egated by the [legislature, we construe those
regul ations together with the statute to make, if possible, an
effectual piece of legislation in harnony with commbn sense and
sound reason.") (internal quotation marks and citation omtted).
136 The parties contend, and we agree, that the nost
rel evant regul ation her e S Ws. Adm n. Code § DHS

106.03(8)(allow ng hospitals to either bill Medicaid or join
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personal injury lawsuits when liability may be contested).!” W
conclude that our reading of Ws. Stat. § 49.49(3m(a) as
permtting the liens is the interpretation nost consistent with
W's. Admin. Code. § DHS 106.03(8).

137 W sconsin Adm n. Code § DHS 106.03(8) permts
hospitals to either bill Medicaid or join personal injury
lawsuits when liability may be contested. The G sters argue
that St. Joseph's liens inposed a direct charge upon them in
violation of Ws. Stat. 8§ 49.49(3n)(a). |f they are right, and
if Ws. Admn. Code 8 DHS 106.03(8) is valid, a perverse result
fol |l ows. This is so because, under the Gsters' interpretation
of the reqgulatory schene, St. Joseph's inposes an inpermssible
"direct charge" on them in violation of 8§ 49.49(3m(a) when it
files liens against their potential settlenments with American
Fam |y before any personal injury lawsuit is filed, but sonehow
does not run afoul of § 49.49(3m(a) when it joins in the
lawsuit after it is filed. W cannot subscribe to the Gsters
interpretation. Regardless of whether St. Joseph's files a lien
against a future settlenent or joins in a lawsuit, the noney
bei ng sought originates from the sane source (Anerican Famly)

goes to the sane recipients (the Gsters and St. Joseph's), and

" The parties debate the relevance of several other
statutes and regul ations. Most extensively, they discuss Ws.
Stat. § 49.46(2)(d), which prohibits state Medicaid agencies
from authorizing paynents for nedical costs "payable through

3rd-party liability." Qur decision does not require us to
construe this provision, nor do we find anything in our opinion
that conflicts with its prohibition. Accordingly, we do not

address it.
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is designated for the sane purpose (to satisfy the nedical
expenses incurred by the Gsters after the accident). W see no
rationale as to why St. Joseph's action would be a "direct
charge" in one circunstance and not the other.'® 1In short, it is
permssible for St. Joseph's to pursue the funds by joining the

lawsuit, and it is therefore permssible for St. Joseph's to

18 The dissent characterizes our opinion as relying "on the
premse that there is no difference between joining a |awsuit
and inposing a lien on the noney recovered from that |awsuit."
Dissent, 83. As an initial matter, our decision does not rely
on a conparison of the tw actions (joining a lawsuit and
inposing a lien on a settlenent), it sinply cites the former as
support for our conclusion that the liens are permssible. This
concl usi on stands independently, as we show, on a plain | anguage
analysis of Ws. Stat. 8§ 49.49(3m(a). By contrast, the dissent
appears to rely on admnistrative regulations as defining the
paranmeters of St. Joseph's |egal options, whereas our primary

focus remains on statutes (both the hospital lien statute and
8 49.49(3m (a)). Because a regulation is invalid if it
contravenes a statute, see, e.g., Seider v. O Connell, 2000 W

76, 126, 236 Ws. 2d 211, 612 N.W2d 659, we believe it is nore
appropriate to consider first the relevant statutes and then the
rel evant regul ations. Finally, we do not suggest that there is
"no difference" between joining a lawsuit and inposing a lien on
a settlenent; rather, we nerely point out that it would nmake
little sense to permt one while prohibiting the other.
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pursue the funds through liens.'® Consequently, harnonizing Ws.
Stat. § 49.49(3m(a) with Ws. Adnin. Code § DHS 106.03(8)
compel s us to conclude that St. Joseph's liens were valid.?°

38 In summary, we hold that Ws. Stat. § 49.49(3n)(a)
does not bar St. Joseph's liens because the liens do not

constitute "direct charges upon" the G sters and because this

9 At the circuit court, the Gsters argued that Ws. Admin.
Code 8§ DHS 106.03(8) was invalid because it conflicted with Ws.
Stat. 8§ 49.49(3m(a). They do not urge that argument here, so
we consider it abandoned and need not address it. See State V.
Young, 2009 W App 22, 115 n.6, 316 Ws. 2d 114, 762 N.W2d 736
(declining to address an argunent raised at the circuit court
and abandoned on appeal). W do note that in light of our
conclusion that St. Joseph's liens were not violative of
§ 49.49(3m(a), that statute and Ws. Adnin. Code § DHS
106.03(8) can be naturally and reasonably harnonized, and any
suggestion that the two are in irreconcilable conflict 1is
therefore neritless. See Law Enforcenent Standards Bd. v. Vill.
of Lyndon Station, 101 Ws. 2d 472, 489, 305 N W2d 89 (1981)
("An  administrative rule should ordinarily be given that
construction which wll, if possible, sustain its validity.")
(internal quotation marks and citation omtted).

20 Because it is not necessary to do so in order to resolve
this matter, we do not reach St. Joseph's contention that, when
it filed its liens, it constructively joined a personal injury
lawsuit initiated by the G sters agai nst Anerican Famly.

27



No. 2009AP2795

result best conports with the related regulations.? W turn now
to the Gsters' other submtted authority for voiding the liens:

the court of appeals' decision in Dorr.

B. Dorr Does not Bar St. Joseph's Liens
139 We conclude that Dorr does not prevent St. Joseph's

from filing the |liens. Dorr is legally and factually

di stinguishable from the case wunder consideration because it
involved patients protected by contractual and statutory
immunity as the result of an HMO Consequently, the decision
does not control this case. Moreover, we limt Dorr to its
facts and expressly reject any interpretation of the decision
that finds in it broadly applicable principles of |aw regarding
hospital |iens.
1. Dorr is Factually and Legally Distinguishable Fromthis
Case

2l The dissent disagrees with our holding that the liens do
not constitute "direct <charges" inposed on the Gsters for
pur poses of state law on the grounds that we also acknow edge
that the liens are an attenpt to "collect from' the Gsters

under federal |aw Di ssent, 973-74. In the dissent's view,
the distinction is problematic because it may allow hospitals to
seek other property from Medicaid-eligible patients. Id., 9§74
("[What other property belonging to a Medicaid recipient could
the hospital seek?"). However, as we have noted, the hospital
lien statute, the sole authority for St. Joseph's |Iiens,
carefully limts the types of property that can be sought in
such circunstances. See Ws. Stat. § 779.80(2) (nmking clear
that hospital liens attach only "to any and all rights of

actions, suits, clains, demands and upon any judgnment, award or
determ nation and upon the proceeds of any settlenment which such
injured person, or l|legal representative mght have against any
such person for damages on account of such injuries . . . .").

28



No. 2009AP2795

7140 We conclude that Dorr is factually and Ilegally
di stinct fromthe case before us, and therefore does not dictate
its result. To explain why Dorr is distinguishable, we begin
with an overview of its facts.

141 In Dorr, an individual ("Ms. Dorr") was injured in a
car crash and received treatnent at Sacred Heart Hospital
("Sacred Heart"). 228 Ws. 2d at 432. Ms. Dorr and her
husband ("the Dorrs") had nedical insurance coverage through an
HMO, which had a contract with Sacred Heart. [d. at 430. Under
the terms of the contract, Sacred Heart was required to provide
medi cal services to Ms. Dorr at an agreed-upon rate. I|d. The
contract also contained a "hold harm ess" clause, by which
Sacred Heart agreed not to bill, or hold l|iable, the HMJs
subscri bers for expenses covered by the contract. Id. at 433.
In addition, Sacred Heart bound itself in the "hold harnl ess"”
provision to accept the statutory imunities conferred by Ws.
Stat. § 609.91%% ("HMO immunity statute") upon any of the HMO s
subscribers and not claim any statutory exenptions from those
i munities. Id. Rather than billing the HMO Sacred Heart
filed a lien on the insurance proceeds that the Dorrs would

| ater collect. | d.

22 Ws. Stat. § 609.91 (1998-99) provided, in pertinent
part, that, with [imted exceptions that were not relevant in
Dorr v. Sacred Heart Hosp., 228 Ws. 2d 425, 597 N.W2d 462 (Ct.
App. 1999) or here, a "policyholder of a[n] [HMJ insurer is not
liable for health care costs that are . . . covered under a
policy . . . issued by the [HM]."
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42 In Dorr, the court of appeals began its analysis by

exam ning whether the hospital lien statute "permts the filing
of a lien without an underlying debt,"” as the court understood
Sacred Heart to be arguing. 1d. Relying upon Black's and prior
precedent, the court concluded in Dorr that the hospital Ilien

statute "requires the existence of an obligation due the

i enhol der from the person [to] whose property . . . the lien
attaches. ™ 228 Ws. 2d at 438. The Dorr court found support
for its ruling in the plain |anguage of the hospital Ilien

statute, which the court read to confirm its view that the

statute not only contenplates the existence of a debt
underlying the lien but also that the debt's obligor is the
injured person who received the nedical services from the
hospital ." 1d. at 439.

143 Having established to its satisfaction that a hospital
lien requires a debt owed by the patient to the hospital, the
court of appeals in Dorr next considered how the principle
applied to the interaction between the hospital lien statute,
the HMO immunity statute, and the HMOs contract wth Sacred
Heart . The court determned that both the HMO imunity statute
and the contract "negate[d] the existence of a debt the Dorrs

owe Sacred Heart, and that the lien was therefore
i nper m ssi bl e. Id. at 442 Dismssing Sacred Heart's
contention that it sought recourse against the tortfeasor (who
was not protected by either contractual or statutory immnity)
rather than the Dorrs (who were), the court of appeals concl uded
that the lien statute did not afford any recourse against
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tortfeasors. Id. In light of its analysis, the court of
appeals held that "when [the HMJ immunity provisions apply or
when a contract between an HMO and hospital contains a hold
harm ess provision, no hospital lien can be filed against an HMO
patient's property because the HMO patient is not indebted to
the hospital for the medical services provided." [|d. at 435.

144 As is apparent from the foregoing description of Dorr,
the only question before the court of appeals in that case was
whet her Sacred Heart's liens were valid. In concluding that
they were not, the court of appeals relied on the fact that the
Dorrs were protected by statutory and contractual inmunity as a
result of their HMO | ndeed, the <court of appeals' own
recitation of its holding denonstrates that the court was
careful not to establish precedent that would be reflexively

extended to distinct fact patterns. See Dorr, 228 Ws. 2d at

435 ("We conclude that when [the HMJ inmunity provisions apply

or when a contract between an HMO and hospital contains a hold

harm ess provision, no hospital lien can be filed.") (enphasis

added) .

145 The G sters did not subscribe to an HMD and they

therefore have no claim to the types of inmmunity discussed in
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Dorr.2?* Accordingly, we conclude that Dorr does not control this

case.
2. The G sters are not Anal ogous to the Dorrs

46 The court of appeals bel ow regarded Medicaid-eligible

patients such as the Gsters as "closely analogous to the HMO

patient in Dorr." G ster, No. 2009AP2795, f{14. It reasoned

that, "[i]n both cases, the hospital is forbidden from billing
the patient, and thus the patient does not owe it a debt. And,
in both cases, the hospital can normally obtain paynent from a
source other than the patient, either from the HMO or
[ Medi caid]." Id. W disagree with the court of appeals and
conclude that the analogy is inapt for two reasons.

147 First, the court of appeals omtted a crucial word

from the first sentence of its anal ogy. St. Joseph's is not
"forbidden from billing the patient,"” it 1is forbidden from
directly billing the ©patient (or, nore precisely, from

"inmpos[ing] direct charges upon" the patient). See Ws. Stat
8 49.49(3m (a). It stands to reason, therefore, that the
prohibition on direct charges does not automatically signify

that the patient owes no debt to St. Joseph's.

22 The dissent states that Dorr "squarely addresses the
issue at hand in this case.” D ssent, {77. However, the court
of appeals in Dorr expressed its holding with explicit reference
to factual circunstances that are not present here: statutory
and contractual imunity as the result of an HMO. See Dorr, 228
Ws. 2d at 435 ("W <conclude that when [the HMJ) imunity
provi sions apply or when a contract between an HMO and hospita
contains a hold harmless provision, no hospital lien can be
filed.") (enphasis added).
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148 In addition to omtting a pivotal word from the first
sentence of the analogy, the court of appeals inserted an

i naccurate word into the second. In both Dorr and this case,

the court reasoned, "the hospital can nornmally obtain paynment
from a source other than the patient, either from the HMO or
[ Medicaid]." G ster, No. 2009AP2795, 914 (enphasis added). | t
is true that a hospital in the sane position as St. Joseph's can
"normal ly obtain payment from a source other than the patient,"”
namel y, Medi cai d. But a hospital in the sane circunstances as
Sacred Heart faces a much different set of options. For such a
hospital, obtaining paynent from a source other than the patient
is not the "normal" course of action; it is the only option.
That is, Sacred Heart was required by the plain terns of its
contract with the HMO and by the plain terns of the HMO i nmunity
statute to collect its charges from the HMO Dorr, 228
Ws. 2d at 433-34.

49 By contrast, in the absence of such inmmunities, Ws.

Adm n. Code 8 DHS 106.03(8) affords hospitals, at least in sone

situations, the option of billing Mdicaid or joining a
patient's personal injury claim It is thus a very different
thing to hold, as a matter of law, that a patient wll never owe

a debt to a treating hospital when there are two separate and
i ndependent grounds, i.e., contractual and statutory imunity,
barring the hospital from ever billing (directly or indirectly)
the patient, as it is to hold the same when the hospital is not
so constricted in how it pursues the paynent. For the foregoing

reasons, we conclude that Dorr is factually and legally
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di stingui shable, and that the patients there are not properly
anal ogi zed to the G sters.

3. The Court of Appeals' Broad Reading of Dorr is I|ncorrect

150 We acknow edge that Dorr contains sone broad |anguage
that mlitates against the position we take today. It is
under st andable that the court of appeals in this case regarded
that | anguage as barring St. Joseph's liens. W therefore pause
to clarify the teaching of Dorr, and conclude that the broadest
interpretation of its general |anguage regarding hospital Iiens
and settlements should have no precedential weight going
f orward.

151 Dorr's analysis began with the proposition that a l|ien
"presupposes the existence of a debt." 228 Ws. 2d at 437.
That proposition is deeply rooted in our jurisprudence, see

Boorman v. Wsconsin Rotary Engine Co., 36 Ws. 207, 212-13

(1874), and wi dely accepted. See 51 Am Jur. 2d Liens § 13
(2011). Qur reservations are with how the court of appeals in
Dorr applied the proposition to the facts of that case.

152 The first definition Black's offers for "debt" is
“"[l]iability on a claim a specific sum of noney due by

agreenent or otherw se." Black's Law Dictionary 410 (7th ed.

1999). As soon as Sacred Heart began to treat Ms. Dorr for her
injuries (and as soon as St. Joseph's began to treat the Gsters
for theirs) such a debt came into being, as "a specific sum of
nmoney becane due" by virtue of the nedical services rendered.

Cf. Alaska Native Tribal Health Consortium v. R dley, 84 P.3d

418, 425 (Al aska 2004) (holding that a healthcare provider could
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enforce a lien on settlenent proceeds between a patient and
third-party tortfeasors even when the patient was not personally
indebted to the provider because the patient was entitled to
free nedical care). The maxim that services rendered gives rise
to a debt is as old and universal as the maxim that a lien

presupposes a debt. See, e.qg., In re Sheldon's Estate, 120 Ws.

26, 31-32, 97 N W 524 (1903) (recognizing that an inplied
contract ordinarily arises for the reasonable value of services
rendered). As a general matter, the rule applies with equal

force in the nedical context. See, e.g., Fischer v. Fischer, 31

Ws. 2d 293, 309-10, 142 N W2d 857 (1966) (discussing inplied

contracts arising between patients and physicians), overruled on

other grounds by Matter of Stronsted's Estate, 99 Ws. 2d 136

299 N.W2d 226 (1980); see also 40A Am Jur. 2d Paynent for

Services Provided by Hospital, § 8 (2011) ("Health care

providers and their patients stand in a creditor-debtor
rel ati onship. | ndeed, a hospital ordinarily is entitled to be
conpensated for its services, by either an express or an inplied
contract, and if no contract exists, there is generally an
inplied agreenent that the patient will pay the reasonabl e val ue
of the services rendered.").

153 We recognize that these two principles—that a lien
presupposes a debt and that nedical services rendered gives rise
to a debt—+rest together wuneasily in the context of hospital
liens filed on settlenents between patients and tortfeasors or
insurers covering their liability, where there is often an
entity (whether it be a public nedical assistance agency or an
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HVO that may be ultimately responsible for paying the bill.
Courts have westled with the resulting tension in a variety of

different ways. See generally 16 A L.R 5th 262, § 56[a],

Ef fect of Extinguishnment of Lien—On patient's underlying debt

(collecting cases). It is a large and divergent body of |aw,
dealing with many distinctive statutory and contractual issues,
and we do not think it necessary or possible to synthesize it
into a single, coherent whole.

154 We do, however, find it useful to glean from the cases

the follow ng proposition. Wenever there is any uncertainty or

anbiguity in the law as to who will ultimately pay a hospital
bill, or as to the extent to which a hospital is prohibited from
billing a patient, it does not nake sense to regard a debt on

the part of a patient owed to a hospital as foreclosed by |aw
for purposes of a hospital lien. One can infer that proposition
from the fact that courts have disallowed liens in such
circunstances only when there is no doubt that soneone other
than the patient is responsible for satisfying the debt. See

generally, e.g., Dorr, 228 Ws. 2d at 435 (finding no debt

because of contractual and statutory inmunity); MCG Health, Inc.

v. Omers Ins. Co., 707 S.E 2d 349, 352-53 (G. 2011) (finding

that a nedical college could not enforce a |I|ien because
regul ations gave the federal governnment the sole right to

coll ect paynent for nedical care); Satsky v. United States, 993

F. Supp. 1027, 1029 (S.D. Tex. 1998) (finding no debt because

the insurer already paid the bill in full); Parnell v. Adventi st

Health System West, 109 P.3d 69, 79 (Cal. 2005) (sane). The
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principle is sensible, as it would be illogical to consider a
debt legally inpossible for purposes of a l|ien when that
inpossibility is not grounded in a l|legal certainty. Appl yi ng
this general principle to the case at bar, we hold that a
patient's debt to a hospital is extinguished for purposes of a
hospital lien placed upon a settlenment between a patient and an
insurer covering a tortfeasor's liability, if it ever is, only
when the following can be accurately said: that the hospital is
legally barred fromever billing the patient, either directly or
indirectly.

55 Qur conclusion draws support from this court's

holdings in related contexts. In Noer v. G W Jones Lunber Co.

170 Ws. 419, 175 NW 784 (1920), a physician brought a
Wor knmen' s Conpensation Act ("the Act") claim against an enpl oyer
for the value of nedical services rendered to an enpl oyee whose
injuries the enployer was liable for under the Act. e
concluded that the Act (as interpreted by the Industrial
Comm ssion) prescribed the amount of noney that the enployer
owed the enployee for his injuries, but not the anmount of noney
that the physician could seek from the enployee through the
courts. Noer , 170 Ws. 2d at 422-23. " Under such
circunstances," we reasoned, "the reasonable value of the
services, as determned by the Industrial Comm ssion, neasures
the amount which the enployer nust pay to the [enployee] for
this item of conpensation, but the physician rendering the
services is in no manner bound by such determ nation when he
proceeds to collect from the [enployee]. Hs remedy in the
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courts is left wuninpaired, and he my mintain his action
therein for the value of his services as he conceives them to
be." 1d. at 423.

156 Eighteen years later, we reviewed another worknen's
conpensation case, this tine arising froma conflict between the
Act and an insurance policy indemifying the worker's injuries.

St. Mary's Hosp. & Training Sch. for MNurses of Sisters of

Msericordia v. Atlas Wirehouse & Cold Storage Co., 226

Ws. 568, 277 N.W 144 (1938). W remarked that "[l]iability
does not depend upon to whom credit was extended, but upon who
in law was responsible for the paynment of the bill. The
enpl oyee hinself was doubtless responsible for paynent; the
defendant was also responsible for its paynent, because the
Worknen's Conpensation Law . . . made it responsible; and the
surety conpany was also responsible for its paynent because of

its policy of indemity to the defendant." St. Mary's Hosp.,

226 Ws. at 571.

157 We take from these decisions the |esson that a debt
for nedical treatnment froma patient to another party should not
be rigidly considered extinguished sinply because the |aw my
ultimately direct the bill to a different party. Appl yi ng that
| esson to the instant case, we conclude that St. Joseph's liens
should not have been invalidated on the exclusive ground that
Medi caid may have ultimately paid for the charges.

158 The wutility of our rule 1is underscored by the
circunstances of the present case. |If the Gsters had initiated
a personal injury lawsuit, St. Joseph's could have joined the
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action under Ws. Admn. Code 8§ DHS 106.03(8). Because that
possibility was still open at the tinme St. Joseph's liens were
filed, it would be irrational to hold, as a matter of |aw, that
St. Joseph's had an insufficiently definite interest in the
funds that American Famly mght |ater provide pursuant to a
settl enment.

159 By relying on a broad and rigid interpretation of
Dorr, the court of appeals side-stepped an analysis of where the
debt l|egally belongs. Instead, the court of appeals required
St. Joseph's to present a specific, affirmative grant of

authority to justify the creation of an exception to Dorr. Dorr

cannot sustain such a construction. To the extent that Dorr

reached any conclusions regarding the permssibility of hospital
liens generally, they flow entirely from the court of appeals’

determ nation that the patient in that case owed no debt to

Sacred Heart. Such a holding says nothing about whether the
G sters owed a debt to St. Joseph's. It does violence to Dorr's
holding to regard it, as the court of appeals here did, as
al ways and everywhere inposing a burden on hospitals to justify
wth specific grants of authority (outside the hospital |Ilien
statute) the Iliens they file against settlenments between
patients and tortfeasors or insurers covering their liability.
160 When a court is presented wth a challenge to a
hospital Ilien against a settlenent between a patient and a
third-party tortfeasor and their insurer, it should ask whether
the applicable statutory and regulatory framework permt the
lien in light of the specific facts of the case. Part of that
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analysis wll be an exam nation of whether the possibility of
the patient ever owing a debt to the hospital is legally
foreclosed in such a way as to render the lien invalid. W have
conducted that analysis here, and we conclude that St. Joseph's
liens are permissible.?*
VI.  CONCLUSI ON

161 We are asked to decide whether a charitable hospital
may pursue paynent for nedical care provided to a Medicaid-
eligible patient by filing a lien against a settlenent between
the patient and an insurance conpany covering the liability of a
tortfeasor responsible for the patient's injuries. To answer
the question, we have harnonized the conplex state and federa
|l egal framework surrounding Medicaid with the hospital Ilien
statute. W conclude that the soundest harnonization of the two
permts St. Joseph's liens, and we therefore reverse the court
of appeal s.

By the Court.—Fhe decision of the court of appeals is

rever sed

22 W reiterate that the holding of Dorr, properly
understood, is not overruled by this opinion. The question
presented in Dorr was whether a hospital could file a lien
agai nst a settlenent between a patient and a tortfeasor when the
patient is protected by statutory and contractual inmmunity as a
result of a contract between her HMO and the treating hospital
W do not deal with such immunities in this case, and we
therefore do not have occasion to revisit the court of appeals’
determination that the lien in Dorr was unenforceable. e
sinply limt Dorr to its facts. To the extent the broader
| anguage in Dorr could be read to conflict with our decision
here, we di sapprove such an interpretation.
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162 ANN WALSH BRADLEY, J. (di ssenting). Al t hough the
| egal franmework governing Medicaid is conplex, the issues in
this case are straightforward. Wsconsin's Medicaid program
circunscribes the options available to service providers like
St. Joseph's Hospital. Under Wsconsin's Mdicaid program the
G sters are not liable for the cost of their care. To recoup
these costs, the hospital has two options. It can bil
Medicaid, or it can attenpt to recover its charges by joining
the Gsters' personal injury |awsuit.

163 Unfortunately, the mjority does not undertake a
careful exami nation of the relevant law. Instead, it enbraces a
third option, unavailable under the |aw governing Wsconsin's
Medicaid program which violates the inportant principles
underlying the program These principles should control the
outcome of this case. Because | conclude that the G sters are
entitled to a declaration that the hospital's liens are invalid,
| respectfully dissent.

I

164 Although the nmgjority's discussion is at tines
difficult to follow, it arrives at the conclusion that the
hospital is permtted to inpose liens on the Gsters' noney
settlement with the tortfeasor. On the one hand, for purposes
of federal law, it acknow edges that the hospital's liens are an
attenpt to collect fromthe Gsters. Mjority op., 718. On the

other hand, it concludes just the opposite: that the liens are
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not an attenpt to collect fromthe G sters, but rather, they are
an attenpt to collect the Gsters' noney. See id., {31.

165 Enploying a "plain |anguage"” analysis, the majority
construes the statutory prohibition against "know ngly inposing
direct charges upon a [Medicaid] recipient” as prohibiting only
those charges that "proceed[] without interruption in a straight
course or line" wthout "deviating or swerving." Id., 930.
Apparently, t he hospital's liens "devi ate or swerve"
sufficiently to satisfy the majority. Because the hospital did
not send a bill to the Gsters, id., 934, and because the liens
are directed at the G sters' property (that is, their settlenent
nmoney from the tortfeasor) and not at the G sters thensel ves,
id., 1931, 31 n.15, the majority ultimately concludes that the
hospital's liens do not constitute "direct charges."”

166 The majority acknow edges t hat t he W sconsin
Adm nistrative Code permts the hospital to join the Gsters'
| awsuit against the tortfeasor, but that sane code provision
does not expressly aut hori ze t he hospital's liens.
Neverthel ess, it reasons that it would be a "perverse result” if
the hospital were not permtted to file a lien. Id., 137. It
appears to conclude that there is no difference between joining
a lawsuit and filing a lien because "the nobney being sought

originates fromthe sanme source,"” "goes to the sane recipients,”
and "is designated for the sane purpose.” |d.
167 Finally, the majority attenpts to distinguish Dorr v.

Sacred Heart Hosp., 228 Ws. 2d 425, 597 N.W2d 462 (C. App

1999), by observing that the patients in that case "were
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protected by statutory and contractual immnity as a result of

their HMO." Majority op., 9744. It notes that the Gsters did

not subscribe to an HMO, and it concludes that the principles of

Dorr have no bearing on this case. 1d., 145.

|1
168 Wsconsin Stat. 8 779.80 provides that a charitable

hospital "shall have a lien for services rendered . . . to any
person who has sustained personal infjuries as a result
of . . . any tort of any other person.” The lien "shall attach

to" the patient's settlenent against the tortfeasor.?

169 If this case did not involve services provided to
Medicaid recipients, there would be Ilittle doubt that the
hospital could inpose a lien on any settlenent the G sters
received fromthe tortfeasor. However, the G sters are Medicaid
reci pi ents, and Wsconsin's Medicaid program is hi ghly
regul at ed. Its regulations circunscribe the options avail able
to service providers.

170 Determ ning whether the hospital's liens are valid

requires a careful examnation of +the conplex statutes and

adm nistrative code provisions governing Wsconsin's Medicaid

1t is inmportant to note that the hospital lien statute was
created in 1961, four years prior to the advent of Medicaid.
See ch. 418, Laws of 1961. Accordingly, when the hospital |ien
statute was created, the legislature could not have contenpl ated
how its provisions would apply to services provided to Medicaid
reci pi ents.
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program 2 Unfortunately, the mjority does not undertake a
careful exam nation of this law, and as a result, it overl ooks
two inportant principles underlying Wsconsin's Medicaid program
t hat should control the outcone of this case.
A
171 The first principle overlooked by the majority is that

a hospital cannot <charge Medicaid recipients for services

covered by Medi caid. The reason Medicaid recipients cannot be
charged is because they are not liable for the cost of these
servi ces.

172 Wsconsin Stat. 8 49.49(3m(a) establishes that "[n]o
provider may knowingly inpose upon a recipient charges in
addition to paynments received [from Medicaid] or know ngly
i npose direct charges upon a recipient in lieu of obtaining
paynent [from Medicaid]." The nmeaning of this statute is
illumnated by Ws. Admn. Code § DHS 104.01(12)(b), entitled
"Freedom from having to pay for services covered by [Mdicaid]."
It plainly provides: "Recipients nay not be held Iliable by

certified providers for covered services and itens furnished

2 The relevant statutes are set forth at Ws. Stat.
88 49.43-49. 499. Additionally, the |egislature has authorized
the Departnent of Health Services (previously, the Departnent of
Health and Famly Services) to admnister Mdicaid on a
statewide level. Ws. Stat. § 49.45(10); Ws. Admin. Code § DHS
101. 01. To this end, the departnment has devised a conplex set
of reqgulations governing the rights and responsibilities of
Medi caid providers and recipients. See Ws. Admn. Code Chs.
DHS 100-109.
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under the [ Medicaid] program except for copaynents or
deducti bl es under par. (a) "3

173 The mjority acknow edges that the hospital's liens
are an attenpt to "collect from the patient[]." Majority op.,
118. Nevertheless, it asserts that the liens do not violate the
prohi bition against "direct charges."” It reasons that the
hospital is not seeking "direct recourse" fromthe patients, but
rather, it is seeking recourse from the patients' noney. Id.,
131.

174 This reasoning is not persuasive. There is no
meani ngful difference between seeking recourse from a patient
and seeking recourse from the patient's noney. If the
prohibition on "direct charges” nevertheless allowed the
hospital to file a cause of action against a Medicaid
recipient's noney settlenment because it is "property," what
other property belonging to a Medicaid recipient could the
hospi tal seek?

175 As explained above, Medicaid recipients cannot be
charged for covered services because they are not |iable for the
cost of these services. The hospital's attenpt to collect the

patients' noney settlenment violates this underlying principle.

3 The non-liability of Medicaid recipients is repeated in
Ws. Admin. Code DHS 8§ 106.04(3), entitled "Non-liability of

recipients.” It provides, in relevant part, that a hospital may
not "attenpt to inpose an unauthorized charge or receive paynent
from a recipient, relative or other person for services

provi ded, or inpose direct charges upon a recipient in lieu of
obt ai ni ng paynent under the program. "

5
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176 For the same reason, the nmjority's attenpt to
di stinguish Dorr is unavailing. The mpjority explains that the
Dorrs were not |liable for the cost of their services because, as
menbers of an HMO, they were protected by statutory and
contractual inmunity. Majority op., 139. Here, the |aw
governing Wsconsin's Medicaid program |ikew se provides that
Medicaid recipients are imune from liability for the cost of
services they receive.

77 The Dorr case squarely addresses the issue at hand in
this case. There is no legally significant difference between
the effect of the statutory and contractual immunity at issue in

Dorr and the inmmunity at issue in this case. Based on the

reasoning in Dorr, "no hospital lien can be filed against [a
Medicaid recipient's] property because the [recipient] is not
indebted to the hospital for the nedical services provided."
See id., 143 (quoting Dorr, 228 Ws. 2d at 435).
B

178 The nmgjority's analysis also overlooks a second
i mportant principle underlying Wsconsin's Medicaid program In
a situation like this where a third-party tortfeasor may be
liable for services provided to a Medicaid recipient, the
hospital has two billing options. It can bill Medicaid, or it
can attenpt to recover its charges by joining the Gsters
personal injury lawsuit. The |aw governing Wsconsin's Medicaid

program does not authorize any third option.
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179 The hospital's two options are clearly set forth in

Ws. Admin. Code § DHS 106.03(8), which provides in relevant

part:
Personal Injury and Wrkers Conpensation Clains. If a
provider treats a recipient for injuries or illness
sustained in an event for which Iliability may be
contested or during the course of enploynent, the
provider may elect to bill [Mdicaid] for services
provided w thout regard to the possible liability of
anot her party or the enployer. The provider nmay
alternatively elect to seek paynent by joining in the
recipient's per sonal ifjury claim or wor ker s

conpensation claim.
(Enphasi s added.) Additionally, these two options are clearly
set forth in a handbook produced by the Departnment of Health
Services to explain the programto health care providers.?®

80 There are advantages and di sadvantages to both of the

hospital's options. If the hospital chooses the first option
and bills Medicaid, its recovery of a portion of its bill is
certain, but the hospital wll receive reinbursenent at a

* Wsconsin Admin. Code § DHS 106.03(8) goes on to explain
that the hospital cannot attenpt to receive paynent both from
Medicaid and fromthe recipient's personal injury claim

> See DHFS, Al Provider Coordination of Benefits: Medicaid
and BadgerCare Information for Providers, at 21, available at
https://ww. f orwar dheal t h. w . gov/ kw/ pdf /al | _coor d. pdf. The
handbook expl ai ns:

Providers may choose to seek paynent from worker's
conpensation or «civil liabilities. Providers may
receive nore than the Medicaid-allowed anount from the
settlenent; however, in sonme cases the settlenent nay
not be enough to cover all costs involved.

Providers are not required to seek paynment from
wor ker's conpensation or civil liabilities, instead of
W sconsin Medicaid, because of the tinme involved to
settle these cases.
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reduced rate as determined by a Medicaid formula.® If the
hospi t al chooses the second option and the lawsuit is
successful, the hospital may recover a larger portion of its
char ges. Nevert hel ess, reaching a settlenent wth the
tortfeasor my take nonths or years. Additionally, the

hospital's recovery is by no neans guaranteed, especially when
the tortfeasor has inadequate insurance.

181 Although the majority acknow edges that the hospital
has but two options under the law, it enbraces a third option.
It permits the hospital to inpose a lien on settlenment noney the
Medi cai d reci pient recovers fromthe tortfeasor.

82 The option enbraced by the ngjority is not authorized
by the law governing Wsconsin's Medicaid program Wen a
statute or code provision sets forth specific options, courts
frequently assune that any option that was omtted was intended
to be excluded.’ The mjority discards this canon of
construction and concludes that, although just two options are
set forth in the law governing Mdicaid, three options are
al | owed.

183 The majority's justification for allowi ng the hospital

to pursue a third option is based on the premse that there is

® If the hospital choses the first option, the Department of
Health Services wll bear the responsibility of attenpting to
recoup those expenses from the tortfeasor. See Ws. Stat.
8§ 49.89(2)-(3).

" See FAS, LLC v. Town of Bass Lake, 2007 W 73, 27, 301
Ws. 2d 321, 733 N W2d 287 (discussing the mnmaxim "expressio
unius est exclusio alterius,” which neans "the express nention
of one matter excludes other simlar matters not nentioned.").

8
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no difference between joining a lawsuit and inposing a lien on
the noney recovered from that |awsuit. In both cases, the
maj ority contends, "the noney being sought originates from the
same source (Anerican Fam ly), goes to the sane recipients (the
Gsters and St. Joseph's), and is designated for the sane
purpose (to satisfy the medical expenses incurred by the Gsters
after the accident)."” Majority op., 937. Because "it is
permssible for St. Joseph's to pursue the funds by joining the
lawsuit,” the mpjority concludes that "it is therefore
perm ssible for St. Joseph's to pursue the funds through liens."
Id.

184 This premse is false. Imposing a lien on the
G sters' future settlenent noney is quite different from joining
the Gsters' personal injury |awsuit.

185 If the hospital were to join the G sters' personal
injury suit as a subrogated plaintiff, it would bear certain
responsibilities as a party to a lawsuit. It would be required
to actively participate in the lawsuit by attending hearings,
engagi ng in discovery, and negotiating possible settlenents.

186 Further, the hospital's entitlement to a portion of
the settlenent would be subject to wvarious conmmon |aw

principles, such as the made whol e doctrine established in R nes

v. State Farm Mutual Autonobile Insurance Co., 106 Ws. 2d 263,

272, 316 N W2d 348 (1982). Under Rines, "one who clains
subrogation rights, whether under the aegis of either |egal or
conventional subrogation, is barred from any recovery unless the

[injured plaintiff] is made whole,” and "[i]t is only when there
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has been full conpensation for all the damage elenents of the

entire cause of action that the [injured plaintiff] is nmade

whol e. " ld. at 275. Accordingly, if the hospital joined the
G sters' personal injury lawsuit, it would not be entitled to
any conpensation until the Gsters were fully conpensated for

all of their damages.

187 The hospital's att orney wel | under st ands t he
importance of the differences between joining a lawsuit and
imposing a lien. During oral argunent, he explained: "Absent
the availability of a lien, . . . you would be talking at best a
subrogated interest which of course would be extinguishable at a

hearing pursuant to this court's decision in Rnes. . . . |

woul d argue that a lien under 779.80 is a priority right that is
not susceptible to elimnation under Rines."®

188 Unfortunately, the mjority fails to grasp these
di stinctions. By permtting the hospital to bow out of the
litigation process and inpose a lien on the Gsters' settlenent
noney, the nmmjority arguably allows the hospital to avoid the
costs of engaging in litigation and common |aw principles such
as the made whole doctrine. In a case like this where the

hospital's charges are substantial and the available insurance

proceeds are |limted, the hospital could absorb a majority of

8 Because the nmmjority fails to grasp any distinction

between joining a lawsuit and inposing a lien, it does not
grapple with any potential consequences of its decision. Aside
from this brief nention during oral argunent, the parties did
not brief or argue whether a hospital |ien would be susceptible
to elimnation under R nmes, and that question has not been
deci ded by the court.

10
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the settlenent, leaving the Gsters and other health care
provi ders, such as doctors, w thout any recovery.

189 | conclude that the Gsters are entitled to a
declaration that the hospital's liens are invalid. Because the
majority's analysis cannot be squared wth the principles
under|lying Wsconsin's Medicaid program | respectfully dissent.

90 | am authorized to state that CH EF JUSTI CE SH RLEY S.
ABRAHAMSON and JUSTI CE N. PATRI CK CROOKS join this dissent.

11
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