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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded. 

 

¶1 ANN WALSH BRADLEY,  J.   Def endant  Basi l  E.  Ryan,  Jr .  

seeks r evi ew of  a publ i shed deci s i on of  t he cour t  of  appeal s 

af f i r mi ng or der s of  t he c i r cui t  cour t . 1  Thi s i s a f or f ei t ur e 

act i on i n whi ch t he St at e al l eged t hat  Ryan unl awf ul l y pl aced 

and mai nt ai ned a sunken bar ge on t he bed of  t he Menomonee Ri ver  

                                                 
1 See St at e v.  Ryan,  2011 WI  App 21,  331 Wi s.  2d 491,  796 

N. W. 2d 23 ( af f i r mi ng or der s of  t he c i r cui t  cour t  f or  Mi l waukee 
Count y,  Chr i st opher  R.  Fol ey,  Judge,  and Thomas R.  Cooper ,  
Judge) .   
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i n v i ol at i on of  Wi s.  St at .  ch.  30 ( 2009- 10) . 2  The ci r cui t  cour t  

concl uded t hat  t he doct r i ne of  j udi c i al  est oppel  pr ecl uded Ryan 

f r om asser t i ng t hat  he di d not  own t he bar ge,  and i t  gr ant ed 

summar y j udgment  i n f avor  of  t he St at e.  

¶2 The St at e cont ends t hat  t he el ement s of  j udi c i al  

est oppel  ar e sat i sf i ed and t he ci r cui t  cour t  pr oper l y appl i ed 

t he doct r i ne t o pr event  Ryan f r om di scl ai mi ng owner shi p of  t he 

bar ge.   Addi t i onal l y,  i t  ar gues t hat  under  t he c i r cumst ances of  

t hi s f or f ei t ur e act i on,  summar y j udgment  was per mi t t ed because 

t he St at e commenced t he act i on wi t h a compl ai nt  and summons and 

Ryan f i l ed a wr i t t en answer  i n l i eu of  appear i ng i n cour t  and 

ent er i ng a not  gui l t y pl ea.     

¶3 We concl ude t hat  t wo essent i al  el ement s of  t he 

doct r i ne of  j udi c i al  est oppel  ar e not  sat i sf i ed.   The document s 

pr oduced by t he St at e do not  demonst r at e t hat  Ryan t ook a 

posi t i on i n t he wr i t  pr oceedi ngs t hat  i s " c l ear l y i nconsi st ent "  

wi t h Ryan' s cur r ent  posi t i on.   Fur t her ,  t hey do not  demonst r at e 

t hat  Ryan " convi nced t he f i r st  cour t "  t hat  he or  hi s cor por at e 

ent i t i es owned t he bar ge.   Accor di ngl y,  we concl ude t hat  t he 

c i r cui t  cour t  er r oneousl y i nvoked t he doct r i ne of  j udi c i al  

est oppel .      

¶4 We f ur t her  concl ude t hat  summar y j udgment  i s not  

per mi t t ed i n f or f ei t ur e act i ons f or  v i ol at i ons of  Wi s.  St at .  ch.  

30.   The r el evant  pr ocedur al  st at ut es cannot  be r econci l ed wi t h 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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t he summar y j udgment  pr ocedur e.   Al t hough t he par t i es agr eed t o 

t he f i l i ng of  a wr i t t en answer  i n l i eu of  an appear ance,  such an 

agr eement  cannot  pr ovi de t he bas i s t o i mpose upon t he st at ut or y  

scheme a summar y j udgment  pr ocedur e t hat  does not  ot her wi se 

exi st .    

¶5 Accor di ngl y,  we r ever se t he cour t  of  appeal s and 

r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  

wi t h t hi s opi ni on.   Even i f  summar y j udgment  wer e avai l abl e,  i t  

woul d not  have been appr opr i at e her e because t her e ar e genui ne 

i ssues of  mat er i al  f act .     

I  

¶6 Thi s f or f ei t ur e act i on began on Febr uar y 4,  2008,  when 

t he St at e ser ved Basi l  E.  Ryan,  Jr . ,  wi t h a summons and 

compl ai nt  al l egi ng t hat  he vi ol at ed st at e st at ut es pr ohi bi t i ng 

t he obst r uct i on of  navi gabl e wat er s.   However ,  t he f act s 

necessar y f or  a f ul l  under st andi ng of  t hi s case began wel l  

bef or e Ryan' s al l eged vi ol at i on.    

¶7 Ryan i s associ at ed wi t h a number  of  r el at ed ent i t i es 

t hat  conduct ed busi ness at  260 Nor t h 12t h St r eet  i n Mi l waukee,  

Wi sconsi n.   The pr oper t y,  whi ch abut t ed t he Menomonee Ri ver ,  was 

owned by 260 Nor t h 12t h St r eet ,  LLC.   Anot her  of  t he ent i t i es,  

B. E.  Ryan Ent er pr i ses,  I nc.  ( Ryan Ent er pr i ses) ,  r ecei ved f ees 

f or  st or i ng upwar ds of  400 vehi c l es on t he pr oper t y.      

¶8 I n addi t i on t o st or i ng vehi c l es,  Ryan Ent er pr i ses al so 

st or ed a bar ge,  whi ch f l oat ed on t he Menomonee Ri ver  and was 

moor ed t o a concr et e wal l .   I t  i s  t hi s bar ge t hat  i s t he subj ect  

of  t he f or f ei t ur e act i on.    
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¶9 I n Mar ch of  2005,  t he Depar t ment  of  Tr anspor t at i on 

( DOT)  exer ci sed i t s emi nent  domai n aut hor i t y t o t ake t he 260 

Nor t h 12t h St r eet  pr oper t y.   Dur i ng t he emi nent  domai n 

pr oceedi ngs,  Ryan' s t hen- at t or ney,  Al an Mar cuvi t z,  submi t t ed a 

f or m t o t he DOT ent i t l ed " Rel ocat i on Busi ness Quest i onnai r e"  

( her ei naf t er ,  t he r el ocat i on f or m) . 3  I t  appear s t hat  t he pur pose 

of  t he r el ocat i on f or m was t o i dent i f y pr oper t y el i gi bl e f or  

r el ocat i on assi st ance under  Wi s.  Admi n.  Code § COMM 202. 52( 1) .   

The compl et ed r el ocat i on f or m i ndi cat ed t hat  " Basi l  E.  Ryan,  Jr .  

d/ b/ a/  Ryan Mar i na" 4 pr ovi ded " st or age of  bar ge and boat s"  and 

t hat  " cur r ent l y,  s i ngl e bar ge i s st or ed by owner  ( Ryan) . "     

¶10 Ryan and hi s busi nesses wer e gi ven 90 days t o vacat e 

t he pr oper t y,  but  t hey f ai l ed t o do so by t he speci f i ed dat e.   

Accor di ngl y,  t he DOT f i l ed a pet i t i on f or  a Wr i t  of  Assi st ance 

r equest i ng t hat  t he c i r cui t  cour t  assi st  i t  i n obt ai ni ng 

possessi on of  t he pr oper t y ( her ei naf t er ,  t he wr i t  pr oceedi ng) .   

The ci r cui t  cour t  of  Mi l waukee Count y,  Judge Fol ey pr esi di ng,  

conduct ed a t wo- day hear i ng.   I t  does not  appear  t hat  t he 

owner shi p of  t he bar ge was speci f i cal l y l i t i gat ed dur i ng t hat  

hear i ng.    

¶11 Ul t i mat el y,  t he c i r cui t  cour t  i ssued an Or der  f or  Wr i t  

of  Assi st ance,  dat ed Jul y 19,  2005.   I t  pr ovi ded,  i n par t :  " I T 

                                                 
3 Ryan now cl ai ms t hat  i t  was hi s f or mer  at t or ney who f i l l ed 

out  t he r el ocat i on f or m and t hat  Ryan never  saw i t  unt i l  t he 
St at e i nt r oduced i t  as evi dence i n t hi s f or f ei t ur e act i on.    

4 I n an af f i davi t  f i l ed i n t hi s case,  Ryan aver r ed t hat  
" Ryan Mar i na"  was a t r ade name used by Ryan Ent er pr i ses.   
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I S FURTHER ORDERED,  t hat  al l  Respondent s wi l l  r emove al l  of  

t hei r  per sonal  pr oper t y,  i ncl udi ng t he bar ge,  and wi l l  vacat e 

t he pr emi ses l ocat ed at  260 Nor t h 12t h St r eet ,  Mi l waukee,  

Wi sconsi n"  on or  bef or e August  1,  2005.   

¶12 Ryan and hi s busi nesses vacat ed t he pr oper t y wi t hout  

r emovi ng t he bar ge.   The bar ge r emai ned secur ed t o t he concr et e 

wal l ,  and al most  a year  l at er ,  i t  par t i al l y  sank and became 

st uck i n t he r i ver  bed.   

¶13 I n Oct ober  of  2006,  t he Depar t ment  of  Nat ur al  

Resour ces ( DNR)  sent  a not i ce of  v i ol at i on t o Ryan.   The not i ce 

i nf or med Ryan t hat ,  due t o t he sunken bar ge i n t he Menomonee 

Ri ver ,  t he DNR had r eason t o bel i eve t hat  he was i n v i ol at i on of  

var i ous st at ut es gover ni ng navi gabl e wat er s.    

¶14 I n r esponse t o t he not i ce of  v i ol at i on,  Ryan' s  t hen-

at t or ney sent  a l et t er  t o t he DNR on Oct ober  16,  2006 ( t he 

Oct ober  2006 l et t er ) . 5  The l et t er  al l eged t hat  Ryan was not  

r esponsi bl e and t hat  t he bar ge sank as a r esul t  of  t he DOT' s 

negl i gence.   I t  cont i nued:  " Wi t h f ul l  r eser vat i on of  t he r i ght s  

of  t he bar ge owner ,  we ar e nonet hel ess wi l l i ng t o addr ess t he 

mat t er  by f l oat i ng and r emovi ng t he bar ge,  t hus el i mi nat i ng t he 

pr obl em,  whi l e st i l l  l eavi ng f or  r esol ut i on on anot her  day,  bot h 

cost  pl acement  and r esponsi bi l i t y  f or  damage exper i enced. "     

¶15 Despi t e t he asser t i ons i n t he Oct ober  2006 l et t er ,  

Ryan never  r emoved t he bar ge.   Accor di ngl y,  t he St at e commenced 

                                                 
5 Ryan cont ends t hat  he was never  consul t ed about  t he 

cont ent s of  t he Oct ober  2006 l et t er .   
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t hi s f or f ei t ur e act i on al l egi ng vi ol at i ons of  Wi s.  St at .  

§§ 30. 10( 2)  and 30. 12( 1) ( a) . 6   

¶16 The pr ocedur al  st at ut es gover ni ng Chapt er  30 

f or f ei t ur es set  f or t h t wo opt i ons f or  commenci ng an act i on:  by a 

c i t at i on or  by compl ai nt  and summons.   Wi s.  St at .  § 23. 52.   I n 

t hi s case,  t he St at e opt ed t o ser ve a compl ai nt  and summons.   

Under  Wi s.  St at .  § 23. 55( 2) ( b) ,  t he summons must  cont ai n a 

" di r ect i on summoni ng and r equi r i ng t he def endant  t o appear  i n a 

speci f i ed cour t  on a par t i cul ar  dat e .  .  .  t o answer  t he 

accompanyi ng compl ai nt . "   Dur i ng or al  ar gument  i n t hi s cour t ,  

t he St at e expl ai ned t hat  t he par t i es had devi at ed f r om t he 

st at ut or y pr ocedur es:  " I n t hi s case,  as i n ot her s t hat  t he 

Depar t ment  of  Just i ce has br ought ,  ot her  Chapt er  30 act i ons,  t he 

par t i es agr ee t hat  t he def endant  wi l l  wai ve hi s or  her  

appear ance and i nst ead f i l e an answer  t o t he compl ai nt ,  and 

t hat ' s what  happened her e. "   Accor di ngl y,  Ryan f i l ed a wr i t t en 

answer  asser t i ng t hat  he was not  r esponsi bl e f or  t he bar ge 

si nki ng and t hat  any vi ol at i on was caused by t he DOT.    

                                                 
6 Wi sconsi n St at .  § 30. 10( 2)  pr ovi des:   " Except  as pr ovi ded 

under  sub.  ( 4) ( c)  and ( d) ,  al l  s t r eams,  s l oughs,  bayous and 
mar sh out l et s,  whi ch ar e navi gabl e i n f act  f or  any pur pose 
what soever ,  ar e decl ar ed navi gabl e t o t he ext ent  t hat  no dam,  
br i dge or  ot her  obst r uct i on shal l  be made i n or  over  t he same 
wi t hout  t he per mi ssi on of  t he st at e. "  

Wi sconsi n St at .  § 30. 12( 1) ( a)  pr ovi des:  " Unl ess an 
i ndi v i dual  or  a gener al  per mi t  has been i ssued under  t hi s 
sect i on or  aut hor i zat i on has been gr ant ed by t he l egi s l at ur e,  no 
per son may do any of  t he f ol l owi ng:  ( a)  Deposi t  any mat er i al  or  
pl ace any st r uct ur e upon t he bed of  any navi gabl e wat er  wher e no 
bul khead l i ne has been est abl i shed. "   
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¶17 Shor t l y t her eaf t er ,  t he St at e f i l ed a mot i on f or  

summar y j udgment .   As gr ounds,  i t  asser t ed t hat  " [ t ] he 

undi sput ed f act s est abl i sh t hat  Ryan owns t he bar ge and has 

mai nt ai ned an obst r uct i on and st r uct ur e i n t he f or m of  t he bar ge 

on t he bed of  t he Menomonee Ri ver  wi t hout  a per mi t . "    

¶18 To show t hat  Ryan undi sput edl y owned t he bar ge,  t he 

St at e r el i ed on t hr ee document s:  t he r el ocat i on f or m,  whi ch 

st at ed t hat  " cur r ent l y,  s i ngl e bar ge i s st or ed by owner  ( Ryan) " ;  

t he Or der  f or  Wr i t  of  Assi st ance,  whi ch r equi r ed " t hat  al l  

Respondent s wi l l  r emove al l  of  t hei r  per sonal  pr oper t y,  

i ncl udi ng t he bar ge" ;  and t he Oct ober  2006 l et t er ,  whi ch st at ed 

t hat  " [ w] i t h f ul l  r eser vat i on of  t he r i ght s of  t he bar ge owner ,  

we ar e nonet hel ess wi l l i ng t o addr ess t he mat t er  by f l oat i ng and 

r emovi ng t he bar ge.  .  .  . "    

¶19  Ryan f i l ed a memor andum opposi ng t he St at e' s mot i on 

f or  summar y j udgment .   I n t he at t ached af f i davi t ,  Ryan asser t ed 

t hat  t he bar ge was act ual l y owned by a man named Ri char d 

Schumacher .   He aver r ed t hat  year s bef or e,  Ryan Ent er pr i ses 

per mi t t ed t he bar ge t o be docked at  t he pr oper t y  i n exchange f or  

a st or age f ee.   Af t er  a per i od of  t i me,  however ,  Schumacher  

st opped payi ng t he st or age f ees,  and Ryan Ent er pr i ses mai nt ai ned 

possessi on of  t he bar ge and cor r espondi ng l i en r i ght s f or  t he 

unpai d f ees.   Ryan cont ended t hat  Ryan Ent er pr i ses has 
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mai nt ai ned cont r ol ,  but  not  owner shi p,  of  t he bar ge f or  

appr oxi mat el y f i f t een year s. 7 

¶20 I n i t s r epl y,  t he St at e ar gued t hat  even i f  Ryan di d 

not  own t he bar ge,  he possessed and cont r ol l ed i t  dur i ng t he 

r el evant  t i me per i od and t hus was r esponsi bl e f or  t he v i ol at i on.   

The St at e cont ended t hat  t he t r ue owner shi p of  t he bar ge was 

i mmat er i al  t o Ryan' s l i abi l i t y  under  t he st at ut es:  " Ryan er r s 

when he st at es t hat  a per son must  own t he obst r uct i on or  

mat er i al .  .  .  .  [ No]  l anguage i n t he l aw i mposes such a 

r equi r ement .   Rat her ,  t he l i abi l i t y  at t aches t o t he per son 

r esponsi bl e f or  t he obst r uct i on or  pl acement  of  t he mat er i al . "   

Addi t i onal l y,  t he St at e ar gued t hat  t he doct r i ne of  j udi c i al  

est oppel  pr event ed Ryan f r om cl ai mi ng t hat  he di d not  own t he 

bar ge.   

¶21 The ci r cui t  cour t  hel d a hear i ng on t he St at e' s mot i on 

f or  summar y j udgment .   I n a l et t er  deci s i on,  i t  det er mi ned t hat  

Ryan f ai l ed t o pr esent  any evi dence t o suppor t  hi s asser t i on 

t hat  t he bar ge sank as a r esul t  of  t he DOT' s negl i gence.   I t  

f ur t her  det er mi ned t hat  " t he doct r i ne of  j udi c i al  est oppel  

pr ecl udes Ryan f r om denyi ng t hat  he or  a Ryan cor por at e ent i t y 

owned and cont r ol l ed t he bar ge at  al l  per t i nent  t i mes. "    

¶22 I n concl udi ng t hat  t he el ement s of  j udi c i al  est oppel  

wer e met ,  t he c i r cui t  cour t  r el i ed on t he t hr ee document s 

pr ovi ded by t he St at e:   

                                                 
7 Addi t i onal l y,  Ryan aver r ed t hat  t he DOT caused t he bar ge 

t o s i nk by r emovi ng t he cabl es t hat  connect ed t he bar ge t o t ow 
t r ucks.    
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Mr .  Ryan and hi s cor por at e concer ns af f i r mat i vel y 
asser t ed owner shi p of  t he bar ge as per sonal  pr oper t y.  
They di d so i n t he Rel ocat i on Busi ness 
Quest i onnai r e,  .  .  . ;  t hey di d so i n Mr .  Mar cuvi t z ' s 
l et t er  on behal f  of  Mr .  Ryan and hi s concer ns dat ed 
Oct ober  16,  2006 .  .  .  ;  and,  most  i mpor t ant l y,  t hey 
agr eed t o ent r y of  an or der  whi ch speci f i cal l y  
det er mi ned t hat  t he bar ge was t he " per sonal  pr oper t y"  
of  Ryan or  a Ryan concer n.   

¶23 The ci r cui t  cour t  gr ant ed par t i al  summar y j udgment . 8  

Shor t l y t her eaf t er ,  t he case was t r ansf er r ed t o Judge Cooper ,  

who ent er ed an or der  consi st ent  wi t h Judge Fol ey' s deci s i on.     

¶24 Ryan f i l ed a mot i on r equest i ng r econsi der at i on of  t he 

cour t ' s  deci s i on t o i nvoke j udi c i al  est oppel .   Addi t i onal l y,  he 

asser t ed t hat  summar y j udgment  i s not  per mi t t ed i n a f or f ei t ur e 

act i on f or  v i ol at i ons of  Wi s.  St at .  ch.  30.   He asked t he cour t  

t o set  t he mat t er  f or  t r i al .    

¶25 The ci r cui t  cour t  deni ed Ryan' s  mot i on.   I t  conc l uded:  

" Now,  I ' m not  a bi g f an of  summar y j udgment s,  but  I  am per suaded 

t hat  t he summar y j udgment  mot i on can l i e i n t hi s t ype of  

pr oceedi ng based upon t he f i l i ng of  a [ summons and compl ai nt ] .  

                                                 
8 The ci r cui t  cour t  r eser ved f or  anot her  day quest i ons about  

whet her  Ryan coul d be hel d per sonal l y l i abl e f or  t he f or f ei t ur e 
under  Wi s.  St at .  § 30. 292.   Ul t i mat el y,  af t er  conduct i ng a 
hear i ng and r evi ewi ng t he par t i es '  af f i davi t s,  t he c i r cui t  
cour t ,  Judge Cooper  pr esi di ng,  concl uded t hat  Ryan was 
per sonal l y l i abl e and gr ant ed summar y j udgment  i n f avor  of  t he 
St at e.   Ryan di d not  appeal  t he cour t ' s  det er mi nat i on on 
per sonal  l i abi l i t y ,  and i t  i s  t her ef or e not  on r evi ew i n t hi s 
cour t .    
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And one of  t he r easons I ' m doi ng t hat  i s t o keep t hi s case goi ng 

on t he same t r ack as t he pr i or  hal f  of  t he case. " 9      

¶26 Havi ng est abl i shed t hat  Ryan was l i abl e under  t he 

st at ut es,  t he cour t  moved on t o det er mi ne t he appr opr i at e 

r emedy.   To t hat  end,  i t  hel d a t hr ee- day t r i al .   Ul t i mat el y,  

t he cour t  i mposed f or f ei t ur es on Ryan i n t he amount  of  

$37, 691. 25 and r equi r ed hi m t o pay t o r emove t he bar ge.   

¶27 Ryan appeal ed.   He ar gued t hat  t he doct r i ne of  

j udi c i al  est oppel  was i nappl i cabl e and t hat  summar y j udgment  was 

not  per mi t t ed t o r esol ve t he f or f ei t ur e act i on.        

¶28 The cour t  of  appeal s af f i r med t he j udgment  of  t he 

c i r cui t  cour t .   I t  concl uded t hat  t he el ement s of  j udi c i al  

est oppel  had been sat i sf i ed.   St at e v.  Ryan,  2011 WI  App 21,  

¶27,  331 Wi s.  2d 491,  796 N. W. 2d 23.   I n addi t i on,  i t  det er mi ned 

t hat  t he pr ocedur al  aspect s of  Wi s.  St at .  ch.  30 f or f ei t ur e 

act i ons,  set  f or t h i n Wi s.  St at .  §§ 23. 50- 23. 85,  ar e consi st ent  

wi t h summar y j udgment  met hodol ogy,  and t her ef or e t he c i r cui t  

cour t  di d not  er r  i n per mi t t i ng t he St at e t o move f or  summar y 

j udgment .   I d. ,  ¶25.    

                                                 
9 Judge Cooper  expr essed some concer n about  t he pr i or  

deci s i ons made by t he c i r cui t  cour t .   However ,  he concl uded:  " I  
don' t  see anyt hi ng t hat  r ai ses t o t he l evel  of  r equi r i ng me t o 
f i nd t hat  Judge Fol ey made er r or .  .  .  .  [ A] r guabl y he di d,  maybe 
he di dn' t ,  but  i t ' s  not  such t hat  I ' m r eady t o st ep i n and 
i mpose my j udgment  over  hi s. "    

Ryan f i l ed a pet i t i on f or  an i nt er l ocut or y appeal  but  l at er  
wi t hdr ew i t .   Addi t i onal l y,  Ryan made a second,  subsequent  
mot i on f or  r econsi der at i on,  whi ch was deni ed by t he c i r cui t  
cour t .    
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I I  

¶29 Thi s case r equi r es us t o answer  t wo quest i ons.   We must  

det er mi ne whet her  t he doct r i ne of  j udi c i al  est oppel  pr event s 

Ryan f r om di scl ai mi ng owner shi p of  t he bar ge. 10  Addi t i onal l y,  we 

must  det er mi ne whet her  summar y j udgment  i s per mi t t ed i n a 

f or f ei t ur e act i on f or  v i ol at i ons of  Chapt er  30.  

¶30 Whet her  t he el ement s of  t he doct r i ne of  j udi c i al  

est oppel  ar e met  i s a quest i on of  l aw t hat  we r evi ew 

i ndependent l y of  t he det er mi nat i ons r ender ed by t he c i r cui t  

cour t  and t he cour t  of  appeal s.   St at e v.  Whi t e,  2008 WI  App 96,  

¶15,  312 Wi s.  2d 799,  754 N. W. 2d 214.   I f  t he el ement s ar e met ,  

however ,  t he deci s i on t o i nvoke t he doct r i ne i s l ef t  t o t he 

di scr et i on of  t he c i r cui t  cour t .   Sal veson v.  Dougl as Count y,  

2001 WI  100,  ¶38,  245 Wi s.  2d 497,  630 N. W. 2d 182.    

¶31 Whet her  summar y j udgment  i s per mi t t ed i n a f or f ei t ur e 

act i on f or  v i ol at i on of  Chapt er  30 i s al so a quest i on of  l aw,  

whi ch we r evi ew i ndependent l y of  t he det er mi nat i ons r ender ed by 

                                                 
10 Al t hough t he ci r cui t  cour t  det er mi ned t hat  Ryan was 

pr ecl uded f r om denyi ng t hat  " he or  a Ryan cor por at e ent i t y owned 
and cont r ol l ed t he bar ge at  al l  per t i nent  t i mes, "  t he cour t ' s  
anal ysi s f ocused on Ryan' s al l eged asser t i on of  owner shi p:  " Mr .  
Ryan and hi s  cor por at e concer ns af f i r mat i vel y asser t ed owner shi p 
of  t he bar ge as per sonal  pr oper t y. "   See supr a,  ¶¶21,  22 
( emphasi s added) .   Accor di ngl y,  we f ocus our  anal ysi s on whet her  
Ryan i s j udi c i al l y  est opped f r om asser t i ng t hat  he owned t he 
bar ge.     

We r ecogni ze t hat  t he par t i es '  ar gument s on t he 
si gni f i cance of  owner shi p and cont r ol  have evol ved dur i ng t he 
cour se of  t hi s l i t i gat i on.   See supr a,  ¶20.      
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t he c i r cui t  cour t  and t he cour t  of  appeal s.   See St at e v.  

Hyndman,  170 Wi s.  2d 198,  205,  488 N. W. 2d 111 ( Ct .  App.  1992) .    

I I I  

¶32 We begi n by addr essi ng t he ci r cui t  cour t ' s  appl i cat i on 

of  t he equi t abl e doct r i ne of  j udi c i al  est oppel .   Judi c i al  

est oppel  i s  i nt ended " t o pr ot ect  agai nst  a l i t i gant  pl ayi ng 

' f ast  and l oose wi t h t he cour t s '  by asser t i ng i nconsi st ent  

posi t i ons"  i n di f f er ent  l egal  pr oceedi ngs.   St at e v.  Pet t y,  201 

Wi s.  2d 337,  347,  548 N. W. 2d 817 ( 1996) .   " The doct r i ne 

pr ecl udes a par t y f r om asser t i ng a posi t i on i n a l egal  

pr oceedi ng and t hen subsequent l y asser t i ng an i nconsi st ent  

posi t i on. "   I d.   " [ J] udi c i al  est oppel  i s  not  di r ect ed t o t he 

r el at i onshi p bet ween t he par t i es,  but  i s  i nt ended t o pr ot ect  t he 

j udi c i ar y as an i nst i t ut i on f r om t he per ver si on of  j udi c i al  

machi ner y. "   I d.  at  346.    

¶33 For  j udi c i al  est oppel  t o be avai l abl e,  t hr ee el ement s 

must  be sat i sf i ed:  ( 1)  t he l at er  posi t i on must  be cl ear l y 

i nconsi st ent  wi t h t he ear l i er  posi t i on;  ( 2)  t he f act s at  i ssue 

shoul d be t he same i n bot h cases;  and ( 3)  t he par t y t o be 

est opped must  have convi nced t he f i r st  cour t  t o adopt  i t s 

posi t i on.   I d.  at  348.    

¶34 I t  i s  undi sput ed t hat  t he f act s f r om t he wr i t  

pr oceedi ng and t he f act s f r om t hi s case ar e t he same.   Thus,  t he 

f ocus of  our  i nqui r y i s whet her  Ryan' s cur r ent  posi t i on——t hat  he 

and hi s cor por at e ent i t i es do not  own t he bar ge——i s " c l ear l y 

i nconsi st ent "  wi t h t he posi t i on he t ook i n t he wr i t  pr oceedi ng,  

and whet her  Ryan " convi nced"  t he f i r st  cour t  t o adopt  t he 
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posi t i on t hat  he or  one of  hi s cor por at e ent i t i es owned t he 

bar ge when i t  i ssued t he Or der  f or  a Wr i t  of  Assi st ance.  

¶35 I n concl udi ng t hat  Ryan was j udi c i al l y  est opped f r om 

asser t i ng t hat  he and hi s cor por at e ent i t i es di d not  own t he 

bar ge,  t he c i r cui t  cour t  r el i ed on t hr ee document s:  t he 

r el ocat i on f or m;  t he c i r cui t  cour t ' s  Or der  f or  a Wr i t  of  

Assi st ance;  and t he Oct ober  2006 l et t er  f r om Ryan' s f or mer  

at t or ney.    

¶36 We begi n by obser vi ng t hat  t he Oct ober  2006 l et t er  

l ends no suppor t  t o t he cour t ' s  appl i cat i on of  j udi c i al  

est oppel .   That  l et t er  was sent  t o t he DOT mor e t han a year  

af t er  t he cour t  i ssued t he Or der  f or  a Wr i t  of  Assi st ance.   

Accor di ngl y,  i t  di d not  exi st  dur i ng t he wr i t  pr oceedi ng,  and i t  

coul d not  have pl ayed a r ol e i n t he cour t ' s  deci s i on t o or der  

Ryan t o " r emove al l  of  [ hi s]  per sonal  pr oper t y,  i ncl udi ng t he 

bar ge. "   The St at e concedes as much by st at i ng t hat  " t he l et t er  

al one cannot  suppor t  a j udi c i al  est oppel  det er mi nat i on. " 11   

                                                 
11 Ther e ar e t wo addi t i onal  r easons t hat  t he Oct ober  2006 

l et t er  does not  suppor t  t he c i r cui t  cour t ' s  j udi c i al  est oppel  
det er mi nat i on.   Fi r st ,  because i t  i s  ambi guous,  i t  i s  not  
" c l ear l y i nconsi st ent "  wi t h Ryan' s cur r ent  posi t i on t hat  he and 
hi s cor por at e ent i t i es do not  own t he bar ge.   Al t hough Ryan' s 
f or mer  at t or ney made r ef er ence t o " t he r i ght s of  t he bar ge 
owner , "  he never  named t he bar ge owner  as Basi l  E.  Ryan,  Jr . ,  
Ryan Ent er pr i ses,  or  260 N.  12t h St ,  LLC.   Second,  t he l et t er  
was a communi cat i on bet ween Ryan and t he DNR r at her  t han a 
communi cat i on i nt ended t o " convi nce[ ]  t he f i r st  cour t "  t hat  Ryan 
owned t he bar ge.   As we expl ai n bel ow,  " j udi c i al  est oppel  i s  not  
di r ect ed t o t he r el at i onshi p bet ween t he par t i es, "  but  r at her  
" i s i nt ended t o pr ot ect  t he j udi c i ar y as an i nst i t ut i on[ . ] "   
St at e v.  Pet t y,  201 Wi s.  2d 337,  346,  548 N. W. 2d 817 ( 1996) .      
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¶37 We t ur n t o t he r emai ni ng document s,  t he r el ocat i on 

f or m and t he Or der  f or  a Wr i t  of  Assi st ance i ssued by t he cour t .   

The r el ocat i on f or m was al l egedl y compl et ed by Ryan' s f or mer  

at t or ney and sent  t o t he DOT dur i ng t he emi nent  domai n 

pr oceedi ngs.   The f or m i ndi cat ed t hat  Ryan' s busi ness pr ovi ded 

" st or age of  bar ge and boat s"  and t hat  " cur r ent l y,  s i ngl e bar ge 

i s st or ed by owner  ( Ryan) . "    

¶38 The posi t i on t aken i n t he r el ocat i on f or m i s  not  

" c l ear l y i nconsi st ent "  wi t h Ryan' s cur r ent  posi t i on t hat  he does 

not  own t he bar ge.   The st at ement  t hat  " cur r ent l y,  s i ngl e bar ge 

i s st or ed by owner  ( Ryan) "  i s ambi guous.   The wor d " owner "  coul d 

r ef er  t o t he owner  of  t he bar ge.   Equal l y l i kel y,  however ,  i s 

t hat  t he wor d " owner "  r ef er s t o t he owner  of  t he busi ness ( Ryan 

Ent er pr i ses)  or  t he owner  of  t he r eal  pr oper t y ( 260 N.  12t h 

St r eet ) .   The l at er  meani ngs ar e especi al l y l i kel y because t he 

r el ocat i on f or m was submi t t ed dur i ng Ryan' s negot i at i ons wi t h 

t he DOT i n an emi nent  domai n pr oceedi ng,  wher e t he f ocus was on 

t he r i ght s of  t he pr oper t y owner s and busi nesses usi ng t he 

pr oper t y.    

¶39 Because i t  i s  not  c l ear  whet her  Ryan was r ef er r i ng t o 

t he owner  of  t he bar ge or  t he owner  of  t he busi nesses and r eal  

pr oper t y,  hi s st at ement s i n t he r el ocat i on f or m ar e not  " c l ear l y 

i nconsi st ent "  wi t h hi s cur r ent  posi t i on t hat  he and hi s 

cor por at e ent i t i es do not  own t he bar ge.   As t he cour t  of  

appeal s has expl ai ned,  " Judi c i al  est oppel ,  af t er  al l ,  i s  an 

equi t abl e det er mi nat i on and shoul d be used onl y when t he 

posi t i ons t aken ar e c l ear l y i nconsi st ent . "   Har r i son v.  Labor  
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I ndust .  Rev.  Comm' n,  187 Wi s.  2d 491,  497- 98,  523 N. W. 2d 138 

( Ct .  App.  1994)  ( emphasi s i n or i gi nal ) .    

¶40 I n addi t i on,  even i f  we assume t hat  t he r el ocat i on 

f or m was an unambi guous at t empt  by Ryan t o asser t  hi s owner shi p 

of  t he bar ge,  t he r el ocat i on f or m f ai l s t o sat i sf y t he t hi r d 

el ement  of  j udi c i al  est oppel .   I t  does not  demonst r at e t hat  Ryan 

" convi nced t he f i r st  cour t  t o adopt  [ hi s]  posi t i on. "    

¶41 " [ J] udi c i al  est oppel  i s  not  di r ect ed t o t he 

r el at i onshi p bet ween t he par t i es, "  but  r at her  " i s i nt ended t o 

pr ot ect  t he j udi c i ar y as an i nst i t ut i on[ . ] "   Pet t y,  201 

Wi s.  2d at  346.   The r el ocat i on f or m was a communi cat i on bet ween 

Ryan and t he DOT whi ch pr edat ed t he wr i t  pr oceedi ngs.   By 

submi t t i ng t he r el ocat i on f or m t o t he DOT,  Ryan was not  

at t empt i ng t o " convi nce[ ]  t he f i r st  cour t "  t hat  he owned t he 

bar ge.   For  t hat  r eason,  we r ej ect  t he St at e' s ar gument  t hat  t he 

r el ocat i on f or m was " aki n t o [ a]  j udi c i al  admi ssi on. " 12  

                                                 
12 I n suppor t  of  i t s  ar gument  t hat  t he r el ocat i on f or m i s 

" aki n t o a j udi c i al  admi ssi on, "  t he St at e c i t es t o Ci t y of  
Wi sconsi n Del l s v.  Del l s Fi r ewor ks,  I nc. ,  197 Wi s.  2d 1,  539 
N. W. 2d 916 ( Ct .  App.  1995) .   I n t hat  case,  a par t y made a 
" c l ear ,  del i ber at e and unequi vocal  st at ement  of  f act "  whi l e 
t est i f y i ng dur i ng an evi dent i ar y  hear i ng.   I d.  at  17.   The cour t  
of  appeal s det er mi ned t hat  t he par t y ' s t est i mony was " a j udi c i al  
admi ssi on. "   I d.    

The t est i mony at  i ssue i n Del l s Fi r ewor ks i s not  compar abl e 
t o t he st at ement s made i n t he r el ocat i on f or m because t he 
t est i mony i n Del l s Fi r ewor ks was made i n cour t  and t o t he cour t .   
By cont r ast ,  t he st at ement s i n t he r el ocat i on f or m wer e made 
pr i or  t o t he wr i t  pr oceedi ng and wer e di r ect ed t o t he opposi ng 
par t y.  
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¶42 Once t he r el ocat i on f or m i s di scount ed,  t her e i s no 

evi dence t hat  Ryan t ook any posi t i on dur i ng t he wr i t  pr oceedi ng 

r egar di ng t he owner shi p of  t he bar ge.   To i nvoke t he doct r i ne of  

j udi c i al  est oppel ,  t he c i r cui t  cour t  r el i ed on t he Or der  f or  

Wr i t  of  Assi st ance,  whi ch r equi r ed " t hat  al l  Respondent s wi l l  

r emove al l  of  t hei r  per sonal  pr oper t y,  i ncl udi ng t he bar ge. "   

However ,  t he Or der  f or  Wr i t  of  Assi st ance i s a f i nal  document  

s i gned by t he cour t ,  not  a posi t i on t aken by a l i t i gant  dur i ng 

t he cour t  pr oceedi ngs.   Because i t  does not  r epr esent  a posi t i on 

advanced by Ryan,  i t  i s  not  " c l ear l y i nconsi st ent "  wi t h hi s 

cur r ent  posi t i on t hat  he and hi s cor por at e ent i t l es do not  own 

t he bar ge.    

¶43 Fur t her ,  because t he wr i t  i s  not  a posi t i on advanced 

by Ryan,  i t  cannot  be sai d t hat  t he Or der  f or  a Wr i t  of  

Assi st ance evi nces Ryan' s at t empt  t o " convi nce[ ]  t he f i r st  

cour t "  t hat  he or  hi s cor por at e ent i t i es owned t he bar ge.   Ther e 

i s no evi dence t hat  t he owner shi p of  t he bar ge was even at  i ssue 

dur i ng t he pr oceedi ngs bef or e t he c i r cui t  cour t .   I n r esponse t o 

Ryan' s appeal  i n t he wr i t  pr oceedi ng,  t he DOT acknowl edged t hat  

" t he owner shi p of  t he bar ge was not  an adj udi cat ed f act  

deser vi ng of  any pr ecl usi ve ef f ect . "    

¶44 For  t he r easons set  f or t h above,  we concl ude t hat  t wo 

essent i al  el ement s of  t he doct r i ne of  j udi c i al  est oppel  ar e not  

sat i sf i ed.   The Oct ober  2006 l et t er ,  t he r el ocat i on f or m,  and 

t he Or der  f or  Wr i t  of  Assi st ance do not  demonst r at e t hat  Ryan 

t ook a posi t i on i n t he wr i t  pr oceedi ngs t hat  i s " c l ear l y 

i nconsi st ent "  wi t h Ryan' s cur r ent  posi t i on.   Fur t her ,  t hey do 
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not  demonst r at e t hat  Ryan " convi nced t he f i r st  cour t "  t hat  he or  

hi s cor por at e ent i t i es owned t he bar ge.   Accor di ngl y,  we 

concl ude t hat  t he c i r cui t  cour t  er r oneousl y i nvoked t he doct r i ne 

of  j udi c i al  est oppel .      

I V 

¶45 We t ur n t o t he quest i on of  whet her  summar y j udgment  i s 

per mi t t ed i n an act i on seeki ng f or f ei t ur es f or  v i ol at i ons of  

Wi s.  St at .  ch.  30.   As di scussed i n gr eat er  det ai l  bel ow,  t he 

pr ocedur e f or  pr osecut i ng Chapt er  30 enf or cement  act i ons i s set  

f or t h i n Wi s.  St at .  ch.  23.      

¶46 We acknowl edge t hat  i n pr i or  opi ni ons of  t hi s  cour t ,  

f or f ei t ur e act i ons have been r esol ved by summar y j udgment .   See,  

e. g. ,  St at e v.  Kel l ey,  2001 WI  84,  244 Wi s.  2d 777,  629 

N. W. 2d 601.   Li ke t hi s case,  Kel l ey i nvol ved a f or f ei t ur e act i on 

f or  an al l eged vi ol at i on of  Wi s.  St at .  ch.  30.   I d. ,  ¶21.   Af t er  

t he c i r cui t  cour t  suggest ed and t he par t i es agr eed t hat  " t he 

l egal  i ssues mi ght  be r esol ved on summar y j udgment  and 

st i pul at ed f act s , "  t he c i r cui t  cour t  gr ant ed summar y j udgment  i n 

f avor  of  t he St at e. 13  I d. ,  ¶¶17- 18.    

¶47 On r evi ew,  t hi s  cour t  di d not  addr ess any concer ns 

about  whet her  t he summar y j udgment  met hodol ogy was an 

                                                 
13 I t  does not  appear  t hat  t he c i r cui t  cour t  i n Kel l ey was 

st r i ct l y f ol l owi ng t he pr ocedur es set  f or t h i n Wi s.  St at .  ch.  
23.   Al t hough Chapt er  23 does not  per mi t  di scover y,  see Wi s.  
St at .  § 23. 73 ( " Nei t her  par t y i s ent i t l ed t o pr et r i al  
di scover y .  .  .  . " ) ,  t he Kel l eys'  mot i on f or  summar y j udgment  
was suppor t ed i n par t  by answer s t o i nt er r ogat or i es.   St at e v.  
Kel l ey,  2001 WI  84,  ¶17,  244 Wi s.  2d 777,  629 N. W. 2d 601.   
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appr opr i at e pr ocedur e.   However ,  our  s i l ence on t hi s subj ect  i s  

unsur pr i s i ng.    

¶48 The l egal  quest i ons r ai sed i n Kel l ey wer e unr el at ed t o 

t he pr ocedur es t hat  ar e per mi t t ed i n f or f ei t ur e act i ons,  and 

t hi s cour t ' s  opi ni on di d not  even ci t e t o Wi s.  St at .  ch.  23,  t he 

r el evant  pr ocedur al  st at ut e.   I nst ead,  t he " compl ex quest i on"  

bef or e t he cour t  was pur el y subst ant i ve. 14  Because t he 

pr ocedur es used by t he c i r cui t  cour t  wer e not  at  i ssue i n 

Kel l ey,  t he avai l abi l i t y  of  summar y j udgment  i n such a 

pr oceedi ng was not  deci ded by t hi s cour t .   Li kewi se,  ot her  

f or f ei t ur e cases r esol ved on summar y j udgment  have not  addr essed 

t he quest i on of  whet her  summar y j udgment  i s per mi t t ed i n a Wi s.  

St at .  ch.  30 f or f ei t ur e act i on. 15 

¶49 We t ur n next  t o exami ni ng t hi s quest i on f or  t he f i r st  

t i me.   Summar y j udgment  i s a r ul e of  c i v i l  pr ocedur e used t o 

" avoi d t r i al s wher e t her e i s not hi ng t o t r y. "   Hunt er  of  

Wi sconsi n,  I nc.  v.  Hami l t on,  101 Wi s.  2d 460,  470,  304 

N. W. 2d 752 ( 1981) .   I n cases wher e summar y j udgment  i s  

                                                 
14 Speci f i cal l y,  t he l egal  quest i on was whet her  one may be 

pr osecut ed under  Wi s.  St at .  § 30. 12( 1) ( a)  f or  f ai l ur e " t o obt ai n 
a per mi t  bef or e deposi t i ng f i l l  on l and submer ged bel ow 
navi gabl e wat er  r egar dl ess of  whet her  t he l and i s above or  bel ow 
t he or di nar y hi gh wat er  mar k. "   I d. ,  ¶43.  

15 See Onei da Count y v.  Conver se,  180 Wi s.  2d 120,  508 
N. W. 2d 416 ( 1993)  ( r ever si ng a gr ant  of  summar y j udgment  i n a 
Chapt er  30 f or f ei t ur e act i on wi t hout  det er mi ni ng whet her  summar y 
j udgment  was per mi t t ed) ;  St at e v.  Land Concept s,  Lt d. ,  177 
Wi s.  2d 24,  501 N. W. 2d 817 ( Ct .  App.  1993)  ( af f i r mi ng a gr ant  of  
summar y j udgment  i n a Chapt er  30 f or f ei t ur e act i on wi t hout  
det er mi ni ng whet her  summar y j udgment  was per mi t t ed) .  



No.  2009AP3075   

 

19 
 

per mi t t ed,  i t  may be gr ant ed i f  t he pl eadi ngs,  t oget her  wi t h any 

af f i davi t s,  show t hat  t her e i s no genui ne i ssue of  mat er i al  f act  

and t he movi ng par t y i s ent i t l ed t o a j udgment  as a mat t er  of  

l aw.   Wi s.  St at .  § 802. 08( 2) .      

¶50 Summar y j udgment  i s per mi t t ed " i n c i r cui t  cour t s of  

t hi s st at e i n al l  c i v i l  act i ons and speci al  

pr oceedi ngs .  .  .  except  wher e di f f er ent  pr ocedur e i s pr escr i bed 

by st at ut e or  r ul e. "   Wi s.  St at .  § 801. 01( 2) .   However ,  " mer e 

si l ence r egar di ng a r ul e of  c i v i l  pr ocedur e does not  

aut omat i cal l y mean t hat  t he pr ocedur e i s per mi t t ed. "   St at e v.  

Schneck,  2002 WI  App 239,  ¶14,  257 Wi s.  2d 704,  652 N. W. 2d 434.   

" [ T] he t est  f or  t he appl i cat i on of  t he c i v i l  r ul es of  pr ocedur e 

i s not  onl y whet her  t he st at ut es gover ni ng t he i nst ant  

pr oceedi ng ar e s i l ent  on t he mat t er  or  ot her wi se set  out  a 

di f f er ent  pr ocedur e,  but  al so whet her  t he i nst ant  pr oceedi ng can 

be r econci l ed wi t h t he r ul es of  c i v i l  pr ocedur e. "   I d. ,  ¶7.       

¶51 The Schneck cour t  eval uat ed whet her  summar y j udgment  

was per mi t t ed i n a t r af f i c  f or f ei t ur e act i on under  Wi s.  St at .  

ch.  345.   Al t hough Chapt er  345 di d not  expr essl y pr ovi de t hat  

summar y j udgment  was unavai l abl e,  t he cour t  concl uded t hat  " a 

Wi s.  St at .  ch.  345 f or f ei t ur e pr osecut i on coul d not  be 

r econci l ed wi t h t he summar y j udgment  pr ocedur e set  out  i n Wi s.  

St at .  § 802. 08. "   I d. ,  ¶7.  

¶52 I n r eachi ng t hi s concl usi on,  t he cour t  compar ed t he 

summar y j udgment  met hodol ogy wi t h t he pl eadi ng pr ocedur es set  

f or t h i n Chapt er  345.   Under  t he est abl i shed summar y j udgment  

met hodol ogy,  a c i r cui t  cour t  begi ns by exami ni ng t he compl ai nt  
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t o det er mi ne whet her  i t  st at es a c l ai m,  and t hen t ur ns t o t he 

answer  t o det er mi ne whet her  i t  j oi ns a mat er i al  i ssue of  f act  or  

l aw.   The Schneck cour t  not ed t hat  t he or di nar y r ul es of  c i v i l  

pr ocedur e ar e wel l  adapt ed t o sui t  t hi s met hodol ogy.   They 

r equi r e a summons and compl ai nt ,  and t he summons must  " di r ect [ ]  

t he def endant  .  .  .  t o ser ve upon pl ai nt i f f ' s  at t or ney .  .  .  an 

answer "  t hat  asser t s " ever y def ense i n l aw or  f act . "   I d. ,  ¶9 

( c i t i ng Wi s.  St at .  §§ 801. 09,  802. 06) .     

¶53 By cont r ast ,  t he Schneck cour t  det er mi ned t hat  " t her e 

i s not hi ng i n ch.  345 t hat  r equi r es or  cont empl at es t he k i nd of  

r esponsi ve pl eadi ng"  t hat  woul d enabl e t he c i r cui t  cour t  t o 

" per f or m even t he r udi ment ar y i ni t i al  st eps of  summar y j udgment  

met hodol ogy. "   I d. ,  ¶10.   Rat her ,  Chapt er  345 r equi r es t he 

def endant  t o r espond by pl eadi ng gui l t y,  no cont est ,  or  not  

gui l t y.   Wi s.  St at .  § 345. 40.   That  sor t  of  r esponse i s " not  t he 

equi val ent  of  an answer  i n a convent i onal  c i v i l  act i on"  and does 

not  " enabl e a t r i al  cour t  t o det er mi ne i f  a mat er i al  i ssue of  

f act  or  l aw has been j oi ned. "   Schneck,  257 Wi s.  2d 704,  ¶10.    

¶54 As Schneck i l l ust r at es,  i t  i s  i mpor t ant  t o c l osel y 

exami ne t he r el evant  pr ocedur al  st at ut es t o see i f  t hey " can be 

r econci l ed wi t h"  t he summar y j udgment  pr ocedur e.   Wi sconsi n 

St at .  ch.  23 set s f or t h a ser i es of  uni que and det ai l ed 

pr ocedur es f or  pr osecut i ng v i ol at i ons of  t he navi gabl e wat er s 

st at ut es. 16  

                                                 
16 Wi sconsi n St at .  § 23. 50( 1)  pr ovi des:  " The pr ocedur e i n 

ss.  23. 50 t o 23. 85 appl i es t o al l  act i on i n c i r cui t  cour t  t o 
r ecover  f or f ei t ur es .  .  .  f or  v i ol at i ons of "  Chapt er  30.           
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¶55 Chapt er  23 pr ov i des t he St at e wi t h t wo opt i ons f or  

commenci ng an act i on:  ( 1)  an enf or ci ng of f i cer  may commence t he 

act i on by i ssui ng a c i t at i on;  or  ( 2)  a di st r i ct  at t or ney may 

commence t he act i on by f i l i ng a compl ai nt  and summons.   Wi s.  

St at .  § 23. 52;  Wi s.  St at .  § 23. 62;  Wi s.  St at .  § 23. 65.  

¶56 I f  t he act i on i s commenced by c i t at i on,  t he c i t at i on 

must  cont ai n t he r equi r ement s set  f or t h i n Wi s.  St at .  § 23. 54.   

Among ot her  r equi r ement s,  t he c i t at i on shal l  pr ovi de a " dat e,  

t i me and pl ace f or  t he cour t  appear ance,  and a not i ce t o 

appear . "   Wi s.  St at .  § 23. 54( 3) ( f ) . 17        

¶57 I f  t he St at e opt s i nst ead t o commence t he f or f ei t ur e 

act i on by compl ai nt  and summons,  " [ i ] t  must  appear  on t he f ace 

of  t he compl ai nt  t hat  t her e i s pr obabl e cause t o bel i eve t hat  a 

v i ol at i on has been commi t t ed and t hat  t he def endant  has 

commi t t ed i t . "   Wi s.  St at .  § 23. 55( 1) .   The summons must  cont ai n 

a " di r ect i on summoni ng and r equi r i ng t he def endant  t o appear  i n 

a speci f i ed cour t  on a par t i cul ar  dat e .  .  .  t o answer  t he 

accompanyi ng compl ai nt . "   Wi s.  St at .  § 23. 55( 2) ( b) .  

¶58 Regar dl ess of  whet her  t he act i on i s commenced by 

c i t at i on or  by compl ai nt  and summons,  t he c i t at i on or  compl ai nt  

                                                 
17 The def endant  has t he opt i on of  payi ng a deposi t  and 

st i pul at i on i n l i eu of  a cour t  appear ance,  unl ess t he cour t  
deci des t o summon t he def endant  r at her  t han accept  t he payment .   
Wi s.  St at .  § 23. 54( 3) ( g)  and ( j ) .   I f  t he def endant  makes a 
deposi t  and si gns a st i pul at i on,  t he def endant  wi l l  be deemed t o 
have t ender ed a pl ea of  no cont est  and submi t t ed t o a 
f or f ei t ur e.   Wi s.  St at .  § 23. 54( 3) ( j ) .   I f  t he def endant  does 
not  make a deposi t  and f ai l s t o appear  i n cour t ,  t he cour t  may 
i ssue a summons or  an ar r est  war r ant .   Wi s.  St at .  § 23. 54( 3) ( k) .        
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may ser ve as t he i ni t i al  pl eadi ng.   Wi s.  St at .  § 23. 68.   I f  t he 

def endant  appear s,  " t he def endant  shal l  be i nf or med t hat  he or  

she i s ent i t l ed t o a j ur y t r i al  and t hen asked whet her  he or  she 

wi shes t o pl ead. "   Wi s.  St at .  § 23. 70( 1) .   A def endant  may pl ead 

gui l t y,  not  gui l t y,  or  no cont est .   Wi s.  St at .  § 23. 70( 1) .  

¶59 I f  t he def endant  pl eads not  gui l t y,  " t he cour t  shal l  

set  a dat e f or  t r i al "  unl ess bot h par t i es agr ee t hat  t he case 

may be t r i ed " f or t hwi t h"  and wi t hout  a j ur y.   Wi s.  St at .  

§ 23. 72;  Wi s.  St at .  § 23. 71.   " Any mot i on whi ch i s capabl e of  

det er mi nat i on wi t hout  t he t r i al  of  t he gener al  i ssue shal l  be 

made bef or e t r i al . "   Wi s.  St at .  § 23. 69.   " Nei t her  par t y i s 

ent i t l ed t o pr et r i al  di scover y[ . ] "   Wi s.  St at .  § 23. 73.       

¶60 The phr ase " summar y j udgment "  does not  appear  anywher e 

i n Chapt er  23.   Never t hel ess,  t he St at e ar gues t hat  t he pl ai n 

l anguage of  Wi s.  St at .  § 23. 69 expr essl y per mi t s summar y 

j udgment .    

¶61 Wi sconsi n St at .  § 23. 69 pr ovi des t hat  " [ a] ny mot i on 

whi ch i s capabl e of  det er mi nat i on wi t hout  t he t r i al  of  t he 

gener al  i ssue shal l  be made bef or e t r i al . "   Al t hough i t  i s  t r ue 

t hat  summar y j udgment  i s,  by def i ni t i on,  a " mot i on whi ch i s 

capabl e of  det er mi nat i on wi t hout  t he t r i al , "  i t  does not  f ol l ow 

t hat  Wi s.  St at .  § 23. 69 expr essl y per mi t s mot i ons f or  summar y 

j udgment .    

¶62 I n addi t i on t o summar y j udgment ,  t her e ar e many t ypes 

of  mot i ons t hat  coul d be " capabl e of  det er mi nat i on wi t hout  t he 

t r i al  of  t he gener al  i ssue, "  such as mot i ons deal i ng wi t h i ssues 

of  st at ut or y i nt er pr et at i on,  mot i ons deal i ng wi t h i ssues of  
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const i t ut i onal  i nt er pr et at i on,  mot i ons t o di smi ss f or  l ack of  

j ur i sdi ct i on,  and mot i ons i n l i mi ne t o r esol ve evi dent i ar y 

i ssues.   As we const r ue i t ,  t he i mpor t  of  Wi s.  St at .  § 23. 69 i s 

t o di ct at e when cer t ai n mot i ons " capabl e of  det er mi nat i on 

wi t hout  t he t r i al "  shoul d be made.   However ,  Wi s.  St at .  § 23. 69 

does not  di f f er ent i at e bet ween t he var i ous t ypes of  pr e- t r i al  

mot i ons.   I t  makes no assessment  r egar di ng whi ch of  al l  

concei vabl e pr e- t r i al  mot i ons ar e per mi t t ed i n t he f i r st  

i nst ance.    

¶63 We concl ude t hat  t he pl ai n l anguage of  Wi s.  St at .  

§ 23. 69 does not  expr essl y per mi t  summar y j udgment .   

Accor di ngl y,  as i n Schneck,  t he quest i on i s whet her  " t he i nst ant  

pr oceedi ng can be r econci l ed wi t h"  t he summar y j udgment  

pr ocedur e.   257 Wi s.  2d 704,  ¶7.    

¶64 The St at e appear s t o concede t hat  summar y j udgment  i s 

i nappr opr i at e when t he act i on i s commenced wi t h a c i t at i on and 

f ol l owed by t he def endant ' s pl ea.   Li ke i n Schneck,  " a t r i al  

cour t  cannot  per f or m even t he r udi ment ar y i ni t i al  st eps of  

summar y j udgment  met hodol ogy because t he r esponses cont empl at ed 

by t hese st at ut es ar e not  t he equi val ent  of  an answer  i n a 

convent i onal  c i v i l  act i on. "   I d. ,  ¶10.   Never t hel ess,  t he St at e 

ar gues t hat  t he summar y j udgment  pr ocedur e i s " consi st ent  wi t h 

t he compl ai nt  and answer  f or m of  act i on al l owed by Wi s.  St at .  

§ 23. 55 and f ol l owed i n t hi s case. "      

¶65 The pr ocedur e set  f or t h i n Wi s.  St at .  § 23. 55 i s not  a 

" compl ai nt  and answer "  pr ocedur e,  but  r at her ,  a compl ai nt  and 

summons pr ocedur e.   Wi sconsi n St at .  § 23. 55 pr ovi des t hat  t he 
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summons shal l  " r equi r [ e]  t he def endant  t o appear  i n a speci f i ed 

cour t  on a par t i cul ar  dat e .  .  .  t o answer  t he accompanyi ng 

compl ai nt . "   Upon t he appear ance,  t he def endant  i s asked i f  he 

or  she wi shes t o pl ead.   Wi s.  St at .  § 23. 70( 1) .   Accor di ng t o 

Wi s.  St at .  § 23. 72,  " [ i ] f  t he def endant  pl eads not  gui l t y t he 

cour t  shal l  set  a dat e f or  t r i al  or  advi se t he def endant  t hat  he 

or  she wi l l  be not i f i ed of  t he dat e set  f or  t r i al . "          

¶66 The St at e appear s t o acknowl edge t hat  t hi s st at ut e 

does not  r equi r e a def endant  t o f i l e a wr i t t en answer  asser t i ng 

" ever y def ense i n l aw or  f act , "  as Ryan di d i n t hi s case. 18  See 

Schneck,  257 Wi s.  2d 704,  ¶9 ( c i t i ng Wi s.  St at .  § 802. 06) .   

However ,  t he St at e cont ends t hat  i n cases l i ke t hi s,  wher e t he 

def endant  i n f act  does f i l e a wr i t t en answer ,  t he c i r cui t  cour t  

can det er mi ne whet her  i ssue i s j oi ned,  whet her  t her e ar e 

mat er i al  f act ual  di sput es,  and whet her  one par t y  i s ent i t l ed t o 

summar y j udgment  as a mat t er  of  l aw.  

                                                 
18 The cour t  of  appeal s er r oneousl y concl uded t hat  a summons 

i ssued under  Wi s.  St at .  § 23. 55 " di r ect s t he def endant  t o answer  
t he compl ai nt . "   St at e v.  Ryan,  2011 WI  App 21,  ¶22,  331 
Wi s.  2d 491,  796 N. W. 2d 23.   I t  cont i nued:  " Thus,  i n an i nst ance 
wher e a pl ai nt i f f  i ni t i at es a c l ai m vi a a compl ai nt  and summons 
pur suant  t o §§ 23. 52 and 23. 55,  t he t r i al  cour t  woul d be abl e 
not  onl y t o exami ne t he compl ai nt  t o det er mi ne whet her  i t  st at es 
a c l ai m,  but  woul d al so be abl e t o eval uat e t he def endant ' s 
answer ——wr i t t en or  ot her wi se——t o det er mi ne whet her  i t  j oi ns an 
i ssue of  mat er i al  f act . "   I d.  

Ther e i s not hi ng i n t he st at ut es t hat  pr escr i be t he f or m 
and r equi r ement s of  t he def endant ' s " answer . "   I t  appear s t hat  
t he onl y " answer "  cont empl at ed by Chapt er  23 i s a pl ea of  
gui l t y,  not  gui l t y,  or  no cont est .   Wi s.  St at .  § 23. 70.    
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¶67 Her e,  t he par t i es agr eed t o t he f i l i ng of  a wr i t t en 

answer  i n l i eu of  an appear ance.   Whi l e such an agr eement  may be 

a r easonabl e pr act i ce under  t he c i r cumst ance,  t he agr eement  t o 

f i l e a wr i t t en answer  i n l i eu of  an appear ance cannot  pr ovi de 

t he basi s t o i mpose upon t he st at ut or y scheme a summar y j udgment  

pr ocedur e t hat  does not  ot her wi se exi st .   I t  may be t r ue t hat ,  

due t o t he vagar i es of  how t hi s  case act ual l y pr oceeded i n t he 

c i r cui t  cour t ,  t he St at e' s summons and compl ai nt ,  combi ned wi t h 

Ryan' s wr i t t en answer  and t he submi t t ed af f i davi t s,  woul d be 

suf f i c i ent  f or  t he c i r cui t  cour t  t o conduct  t he est abl i shed 

summar y j udgment  met hodol ogy.   I n many cases,  however ,  summar y 

j udgment  met hodol ogy coul d not  be empl oyed,  ei t her  because t he 

act i on was commenced wi t h a c i t at i on,  or  because t he def endant  

appear ed i n cour t  and ent er ed a pl ea wi t hout  f i l i ng a wr i t t en 

answer .          

¶68 Our  concl usi on t hat  summar y j udgment  i s not  per mi t t ed 

i s but t r essed by t he desi r e f or  consi st ency and pr edi ct abi l i t y .   

See Lor d v.  Hubbel l ,  I nc. ,  210 Wi s.  2d 150,  169,  563 N. W. 2d 913 

( Ct .  App.  1997) . 19  The st at ut es cont empl at e t hat  a def endant  

wi l l  r espond t o a c i t at i on or  a compl ai nt  and summons by 

ent er i ng a pl ea.   I t  i s  undesi r abl e t o r equi r e cour t s t o make ad 

hoc det er mi nat i ons r egar di ng t he per mi ssi bi l i t y  of  summar y 

                                                 
19 See al so Heat h v.  Zel l mer ,  35 Wi s.  2d 578,  596,  151 

N. W. 2d 664 ( 1967)  ( di scussi ng t he i mpor t ance of  pr edi ct abi l i t y  
i n t he cont ext  of  choi ce of  l aw deci s i ons) ;  Johnson Cont r ol s,  
I nc.  v.  Empl oyer s I ns.  of  Wausau,  2003 WI  108,  264 Wi s.  2d 60,  
665 N. W. 2d 257 ( di scussi ng t he i mpor t ance of  pr edi ct abi l i t y  and 
consi st ency as a basi s f or  st ar e deci s i s) .     
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j udgment  based on how t he par t i es choose t o pr oceed i n a 

speci f i c  case. 20   

¶69 We concl ude t hat  summar y j udgment  i s not  per mi t t ed i n 

f or f ei t ur e act i ons f or  v i ol at i ons of  Wi s.  St at .  ch.  30.   The 

r el evant  pr ocedur al  st at ut es cannot  be r econci l ed wi t h t he 

summar y j udgment  pr ocedur e.   Al t hough t he par t i es agr eed t o t he 

f i l i ng of  a wr i t t en answer  i n l i eu of  an appear ance,  such an 

agr eement  cannot  pr ovi de t he bas i s t o i mpose upon t he st at ut or y  

scheme a summar y j udgment  pr ocedur e t hat  does not  ot her wi se 

exi st . 21   

V 

 ¶70 I n sum,  we concl ude t hat  t wo essent i al  el ement s of  t he 

doct r i ne of  j udi c i al  est oppel  ar e not  sat i sf i ed.   The document s 

pr oduced by t he St at e do not  demonst r at e t hat  Ryan t ook a 

                                                 
20 Wer e we t o concl ude t hat  t he summar y j udgment  pr ocedur e 

i s per mi t t ed on a case- by- case basi s,  c i r cui t  cour t s woul d be 
cal l ed upon t o make ad hoc det er mi nat i ons about  t he sui t abi l i t y  
of  any wr i t t en r esponse.   For  exampl e,  t he cour t  mi ght  be asked 
t o deci de whet her  a def endant ' s wr i t t en not - gui l t y pl ea pr ovi ded 
t he cour t  wi t h suf f i c i ent  i nf or mat i on t o per f or m t he summar y 
j udgment  met hodol ogy.   See concur r ence,  ¶82.   The r esul t i ng 
pr ocedur al  uncer t ai nt y woul d be pr obl emat i c because i t  woul d 
depr i ve par t i es i n f or f ei t ur e act i ons of  any set t l ed 
expect at i ons about  how t hei r  cases coul d be di sposed.      

I f  t he l egi s l at ur e concl udes t hat  summar y j udgment  i s 
avai l abl e under  speci f i c  c i r cumst ances,  i t  can amend t he st at ut e 
and pr ovi de speci f i c  gui dance f or  l i t i gant s and cour t s.    

21 Our  concl usi on t hat  summar y j udgment  i s not  per mi t t ed 
al l evi at es t he need t o addr ess Ryan' s ar gument  t hat  t he 
unavai l abi l i t y  of  di scover y l i kewi se pr ecl udes summar y j udgment .   
For  t he same r eason,  t her e i s no occasi on t o addr ess Ryan' s 
ar gument s about  t he scope and meani ng of  Wi s.  Admi n.  Code § COMM 
202. 52( 1) ( d) .    



No.  2009AP3075   

 

27 
 

posi t i on i n t he wr i t  pr oceedi ngs t hat  i s " c l ear l y i nconsi st ent "  

wi t h Ryan' s cur r ent  posi t i on.   Fur t her ,  t hey do not  demonst r at e 

t hat  Ryan " convi nced t he f i r st  cour t "  t hat  he or  hi s cor por at e 

ent i t i es owned t he bar ge.   Accor di ngl y,  we concl ude t hat  t he 

c i r cui t  cour t  er r oneousl y i nvoked t he doct r i ne of  j udi c i al  

est oppel .      

¶71 We f ur t her  concl ude t hat  summar y j udgment  i s not  

per mi t t ed i n f or f ei t ur e act i ons f or  v i ol at i ons of  Wi s.  St at .  ch.  

30.   The r el evant  pr ocedur al  st at ut es cannot  be r econci l ed wi t h 

t he summar y j udgment  pr ocedur e.   Al t hough t he par t i es agr eed t o 

t he f i l i ng of  a wr i t t en answer  i n l i eu of  an appear ance,  such an 

agr eement  cannot  pr ovi de t he bas i s t o i mpose upon t he st at ut or y  

scheme a summar y j udgment  pr ocedur e t hat  does not  ot her wi se 

exi st .    

¶72 Accor di ngl y,  we r ever se t he cour t  of  appeal s and 

r emand t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  

wi t h t hi s opi ni on.   Even i f  summar y j udgment  wer e avai l abl e,  i t  

woul d not  have been appr opr i at e her e because t her e ar e genui ne 

i ssues of  mat er i al  f act .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t .   

¶73 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.    
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¶74 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  

concur  wi t h t he maj or i t y ' s mandat e t o r ever se t he deci s i on of  

t he cour t  of  appeal s and r emand t he cause t o t he c i r cui t  cour t  

f or  f ur t her  pr oceedi ngs.   I  agr ee wi t h t he maj or i t y t hat  t he 

c i r cui t  cour t  er r ed by concl udi ng t hat  Ryan was j udi c i al l y  

est opped f r om di scl ai mi ng owner shi p of  t he bar ge.   See maj or i t y  

op. ,  ¶3.   However ,  I  do not  agr ee wi t h t he maj or i t y ' s concl usi on 

t hat  summar y j udgment  i s never  per mi t t ed i n f or f ei t ur e act i ons 

f or  al l eged vi ol at i ons of  Wi s.  St at .  ch.  30.   See i d. ,  ¶4.   Much 

l i ke t he cour t  of  appeal s det er mi ned i n t hi s case,  see St at e v.  

Ryan,  2011 WI  App 21,  ¶25,  331 Wi s.  2d 491,  796 N. W. 2d 23,  I  

concl ude t hat  summar y j udgment  i s per mi t t ed i n chapt er  30 

f or f ei t ur e act i ons such as t hi s one,  i n whi ch t he act i on i s 

commenced by a compl ai nt  and summons and t he def endant  appear s 

by f i l i ng an answer  t o t he compl ai nt .   At  t he same t i me,  unl i ke 

t he cour t  of  appeal s,  see i d. ,  ¶29,  I  concl ude t hat ,  i n t hi s 

case,  t he c i r cui t  cour t  i mpr oper l y gr ant ed summar y j udgment  t o 

t he St at e because Ryan set  f or t h suf f i c i ent  evi dence t o r ai se a 

genui ne i ssue of  mat er i al  f act  concer ni ng owner shi p of  t he 

bar ge.   Accor di ngl y,  al bei t  on di f f er ent  gr ounds,  I  concur  wi t h 

t he maj or i t y ' s mandat e t o r ever se t he deci s i on of  t he cour t  of  

appeal s and r emand t he cause t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs.  

¶75 Pur suant  t o Wi s.  St at .  § 802. 08( 2) ,  summar y j udgment  

" shal l  be r ender ed i f  t he pl eadi ngs,  deposi t i ons,  answer s t o 

i nt er r ogat or i es,  and admi ssi ons on f i l e,  t oget her  wi t h t he 

af f i davi t s,  i f  any,  show t hat  t her e i s no genui ne i ssue as t o 
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any mat er i al  f act  and t hat  t he movi ng par t y i s  ent i t l ed t o a 

j udgment  as a mat t er  of  l aw. "   Our  summar y j udgment  met hodol ogy 

i s of t en- st at ed and wel l - under st ood.   I n St at e v .  Schneck,  2002 

WI  App 239,  ¶8,  257 Wi s.  2d 704,  652 N. W. 2d 434,  t he cour t  of  

appeal s succi nct l y expl ai ned t he met hodol ogy as f ol l ows:   

We f i r st  exami ne t he compl ai nt  t o det er mi ne whet her  i t  
st at es a c l ai m and t hen r evi ew t he answer  t o det er mi ne 
whet her  i t  j oi ns a mat er i al  i ssue of  f act  or  l aw.   I f  
we concl ude t hat  t he compl ai nt  and answer  ar e 
suf f i c i ent  t o j oi n i ssue,  we exami ne t he movi ng 
par t y ' s af f i davi t s t o det er mi ne whet her  t hey est abl i sh 
a pr i ma f aci e case f or  summar y j udgment .   I f  t hey do,  
we l ook t o t he opposi ng par t y ' s af f i davi t s t o 
det er mi ne whet her  t her e ar e any mat er i al  f act s i n 
di sput e t hat  ent i t l e t he opposi ng par t y t o a t r i al .  

See al so Gr ams v.  Boss,  97 Wi s.  2d 332,  338,  294 N. W. 2d 473 

( 1980) .  

¶76 As t he maj or i t y acknowl edges,  see maj or i t y op. ,  ¶50,  

Wi s.  St at .  § 801. 01( 2)  di r ect s t hat  summar y j udgment  i s 

per mi t t ed,  wi t h l i mi t ed except i on,  " i n c i r cui t  cour t s of  t hi s 

st at e i n al l  c i v i l  act i ons and speci al  pr oceedi ngs .  .  .  . "   

( Emphasi s added. )   The sol e except i on i s when a " di f f er ent  

pr ocedur e i s pr escr i bed by st at ut e or  r ul e. "   I d.   Sect i on 

801. 01( 2)  f ur t her  r equi r es t hat  we const r ue t he st at ut es 

gover ni ng summar y j udgment  i n a manner  t hat  " secur e[ s]  t he j ust ,  

speedy and i nexpensi ve det er mi nat i on of  ever y act i on and 

pr oceedi ng. "  

¶77 Ther e i s no quest i on t hat  a f or f ei t ur e act i on f or  an 

al l eged vi ol at i on of  Wi s.  St at .  ch.  30 i s a c i v i l  act i on.   See 

Wi s.  St at .  § 30. 03( 3) .   Consequent l y,  we must  pr esume t hat  

summar y j udgment  i s per mi t t ed i n such act i ons unl ess a 
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" di f f er ent  pr ocedur e i s pr escr i bed by st at ut e or  r ul e. "   Wi s.  

St at .  § 801. 01( 2) .  

¶78 I n Schneck,  257 Wi s.  2d 704,  ¶7,  t he cour t  of  appeal s 

ar t i cul at ed t he t est  f or  det er mi ni ng whet her  a st at ut e or  r ul e 

pr escr i bes a " di f f er ent  pr ocedur e"  t han t he summar y j udgment  

pr ocedur e set  f or t h i n Wi s.  St at .  § 802. 08:  " [ T] he t est  f or  t he 

appl i cat i on of  t he c i v i l  r ul es of  pr ocedur e i s not  onl y whet her  

t he st at ut es gover ni ng t he i nst ant  pr oceedi ng ar e s i l ent  on t he 

mat t er  or  ot her wi se set  out  a di f f er ent  pr ocedur e,  but  al so 

whet her  t he i nst ant  pr oceedi ng can be r econci l ed wi t h t he r ul es 

of  c i v i l  pr ocedur e. "   Accor di ngl y,  i n t hi s case,  we must  l ook t o 

t he st at ut es gover ni ng f or f ei t ur e act i ons f or  al l eged vi ol at i ons 

of  Wi s.  St at .  ch.  30 t o det er mi ne ( a)  whet her  t hey ar e s i l ent  on 

summar y j udgment  pr ocedur e or  ot her wi se pr escr i be a di f f er ent  

pr ocedur e t han t hat  set  f or t h i n Wi s.  St at .  § 802. 08 and ( b)  

whet her  t hey can be r econci l ed wi t h t he pr ocedur e set  f or t h i n 

§ 802. 08.  

¶79 The pr ocedur e t o r ecover  f or f ei t ur es i mposed under  

Wi s.  St at .  ch.  30 i s set  f or t h i n Wi s.  St at .  §§ 23. 50 t o 23. 85.   

See Wi s.  St at .  § 23. 50( 1) .   At  t he out set ,  I  not e t hat  §§ 23. 50 

t o 23. 85 ar e not  s i l ent  on summar y j udgment  pr ocedur e.   To t he 

cont r ar y,  Wi s.  St at .  § 23. 69 expr essl y cont empl at es,  wi t hout  

except i on,  t he f i l i ng of  " [ a] ny mot i on whi ch i s capabl e of  

det er mi nat i on wi t hout  t he t r i al  of  t he gener al  i ssue. "   

( Emphasi s added. )   As t he maj or i t y concedes,  " summar y j udgment  

i s,  by def i ni t i on,  a ' mot i on whi ch i s capabl e of  det er mi nat i on 
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wi t hout  t he t r i al  .  .  .  . ' "   Maj or i t y op. ,  ¶61 ( quot i ng 

§ 23. 69) .  

¶80 The quest i on t hen becomes whet her  we can r econci l e t he 

pr ocedur es set  f or t h i n Wi s.  St at .  §§ 23. 50 t o 23. 85 wi t h t he 

summar y j udgment  pr ocedur e set  f or t h i n § 802. 08.   The maj or i t y  

i s qui ck t o say no.   Maj or i t y op. ,  ¶69.   I  di sagr ee.    

¶81 A f or f ei t ur e act i on under  Wi s.  St at .  ch.  23 may be 

commenced ei t her  by c i t at i on or  by a compl ai nt  and summons.   

Wi s.  St at .  § 23. 52.   I  agr ee wi t h t he maj or i t y t hat  summar y 

j udgment  i s not  per mi t t ed when t he act i on i s  commenced by 

c i t at i on.   Maj or i t y op. ,  ¶64;  see al so Schneck,  257 Wi s.  2d 704,  

¶10.   However ,  I  am not  per suaded t hat  summar y j udgment  i s never  

per mi t t ed i n cases such as t hi s one,  i n whi ch t he act i on i s 

commenced by a compl ai nt  and summons and t he def endant  appear s 

by f i l i ng an answer  t o t he compl ai nt .  

¶82 The maj or i t y concl udes t hat  summar y j udgment  i s never  

per mi t t ed i n f or f ei t ur e act i ons f or  al l eged vi ol at i ons of  Wi s.  

St at .  ch.  30 because t he pr ocedur es set  f or t h i n Wi s.  St at .  

§§ 23. 50 t o 23. 85 do not  r equi r e a def endant  t o f i l e a wr i t t en 

answer  t o t he compl ai nt .   See maj or i t y op. ,  ¶65- 67.   At  t he same 

t i me,  t he maj or i t y appear s t o acknowl edge t hat  §§ 23. 50 t o 23. 85 

do not  pr ecl ude a def endant  f r om f i l i ng a wr i t t en answer  t o t he 

compl ai nt .   Wi sconsi n St at .  § 23. 55( 2) ( b)  di r ect s t hat  t he 

summons " shal l  cont ai n .  .  .  [ a]  di r ect i on summoni ng and 

r equi r i ng t he def endant  t o appear  i n a speci f i ed cour t  on a 

par t i cul ar  dat e not  l ess t han 10 days f ol l owi ng ser vi ce of  t he 

summons t o answer  t he accompanyi ng compl ai nt . "   To be sur e,  
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§ 23. 55( 2) ( b)  ant i c i pat es t hat  t he def endant  wi l l  appear  i n 

per son,  i n a speci f i ed cour t  on a par t i cul ar  dat e,  t o answer  t he 

compl ai nt .   However ,  Wi s.  St at .  §§ 23. 70 and 23. 75 i nf or m us 

t hat  t he l egi s l at ur e at  l east  cont empl at ed t hat  a def endant  may 

not  al ways appear  i n per son t o answer  t he compl ai nt .   Wi sconsi n 

St at .  § 23. 70( 1)  pr ovi des,  i n r el evant  par t ,  t hat  t he def endant  

must  be i nf or med t hat  he or  she i s ent i t l ed t o a j ur y t r i al  and 

must  be asked whet her  he or  she wi shes t o pl ead " [ i ] f  t he 

def endant  appear s i n r esponse t o a c i t at i on or  a 

summons .  .  .  . "   ( Emphasi s added. )   Mor e t o t he poi nt ,  Wi s.  

St at .  § 23. 75( 4)  expr essl y st at es t hat  a def endant  may ent er  a 

not  gui l t y pl ea by l et t er :  " I f  a c i t at i on or  summons i s i ssued 

t o a def endant  and he or  she i s unabl e t o appear  i n cour t  on t he 

day speci f i ed,  t he def endant  may ent er  a pl ea of  not  gui l t y by 

mai l i ng t o t he j udge at  t he addr ess i ndi cat ed on t he ci t at i on or  

summons a l et t er  st at i ng such pl ea. "   Read t oget her ,  Wi s.  St at .  

§§ 23. 55( 2) ( b) ,  23. 70( 1) ,  and 23. 75( 4)  cer t ai nl y  do not  pr ecl ude 

a def endant  f r om f i l i ng a wr i t t en answer  t o t he compl ai nt  and 

may even suggest  i t .  

¶83 Thi s cour t ' s  dut y i s not  t o comb t hr ough Wi s.  St at .  

§§ 23. 50 t o 23. 85 t o sear ch f or  a pr ocedur e t hat  i s i nconsi st ent  

wi t h t he summar y j udgment  pr ocedur e set  f or t h i n Wi s.  St at .  

§ 802. 08.   I n f act ,  our  dut y i s near l y t he opposi t e:  begi nni ng 

wi t h t he r ul e t hat  summar y j udgment  i s gener al l y per mi t t ed " i n 

c i r cui t  cour t s of  t hi s st at e i n al l  c i v i l  act i ons, "  Wi s.  St at .  

§ 801. 01( 2)  ( emphasi s added) ,  we must  det er mi ne whet her  t he 

pr ocedur e set  f or t h i n Wi s.  St at .  §§ 23. 50 t o 23. 85 can be 
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r econci l ed wi t h t he summar y j udgment  pr ocedur e set  f or t h i n Wi s.  

St at .  § 802. 08.   Based upon t he st at ut es'  pl ai n l anguage,  I  

concl ude t hat  Wi s.  St at .  §§ 23. 50 t o 23. 85 can be r econci l ed 

wi t h t he summar y j udgment  pr ocedur e set  f or t h i n Wi s.  St at .  

§ 802. 08 i n cases such as t hi s  one,  i n whi ch t he act i on i s 

commenced by a compl ai nt  and summons and t he def endant  appear s 

by f i l i ng an answer  t o t he compl ai nt .   Such a concl usi on 

pr omot es ef f i c i ency i n our  c i r cui t  cour t s,  see Wi s.  St at .  

§ 801. 01( 2) ,  and pr ovi des t he St at e and def endant s al i ke t he 

means t o " avoi d t r i al s wher e t her e i s not hi ng t o t r y, "  Rol l i ns 

Bur di ck Hunt er  of  Wi s. ,  I nc.  v.  Hami l t on,  101 Wi s.  2d 460,  470,  

304 N. W. 2d 752 ( 1981) .  

¶84 I r oni cal l y,  i t  i s  " t he desi r e f or  consi st ency and 

pr edi ct abi l i t y"  t hat  dr i ves t he maj or i t y ' s concl usi on t hat  

summar y j udgment  i s never  per mi t t ed i n f or f ei t ur e act i ons f or  

al l eged vi ol at i ons of  Wi s.  St at .  ch.  30.   See maj or i t y op. ,  ¶68.   

I n t he same br eat h,  however ,  t he maj or i t y c i t es t o at  l east  

t hr ee publ i shed deci s i ons i n whi ch t hi s cour t  and t he cour t  of  

appeal s appl i ed t he summar y j udgment  met hodol ogy t o f or f ei t ur e 

act i ons under  chapt er  30.   See i d. ,  ¶48 & n. 15 ( c i t i ng St at e v.  

Kel l ey,  2001 WI  84,  244 Wi s.  2d 777,  629 N. W. 2d 601;  Onei da 

Cnt y.  v.  Conver se,  180 Wi s.  2d 120,  508 N. W. 2d 416 ( 1993) ;  St at e 

v.  Land Concept s,  Lt d. ,  177 Wi s.  2d 24,  501 N. W. 2d 817 ( Ct .  App.  

1993) ) .   One can onl y i magi ne how r out i nel y t he c i r cui t  cour t s 

i n t hi s st at e consi der  summar y j udgment  mot i ons i n f or f ei t ur e 

act i ons under  chapt er  30,  par t i cul ar l y when we have endor sed t he 

pr act i ce our sel ves.   Yet ,  f r om t hi s day f or war d,  i n t he name of  
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consi st ency and pr edi ct abi l i t y ,  c i r cui t  cour t s ar e no l onger  

per mi t t ed t o consi der  summar y j udgment  mot i ons i n f or f ei t ur e 

act i ons under  chapt er  30——or  any ot her  chapt er  enumer at ed i n 

Wi s.  St at .  § 23. 50( 1)  and subj ect  t o t he pr ocedur es i n Wi s.  

St at .  §§ 23. 50 t o 23. 85.   The r at i onal e of  t he maj or i t y ' s f ar -

r eachi ng hol di ng si mpl y escapes me.  

¶85 St i l l ,  I  concur  wi t h t he maj or i t y ' s mandat e t o r ever se 

t he deci s i on of  t he cour t  of  appeal s and r emand t he cause t o t he 

c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.   Whi l e I  concl ude t hat  

summar y j udgment  was per mi t t ed i n t hi s case,  I  di sagr ee wi t h t he 

cour t  of  appeal s '  concl usi on t hat  t he c i r cui t  cour t  pr oper l y  

gr ant ed summar y j udgment  t o t he St at e.   See Ryan,  331 

Wi s.  2d 491,  ¶29.   Rat her ,  I  concl ude t hat  Ryan' s opposi ng 

af f i davi t ,  i n whi ch he aver r ed t hat  t he bar ge was owned by 

Ri char d Schumacher ,  was suf f i c i ent  t o r ai se a genui ne i ssue of  

mat er i al  f act  concer ni ng owner shi p of  t he bar ge.   Accor di ngl y,  

al bei t  on di f f er ent  gr ounds,  I  concur  wi t h t he maj or i t y ' s 

mandat e t o r ever se t he deci s i on of  t he cour t  of  appeal s and 

r emand t he cause t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

¶86 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  

¶87 I  am aut hor i zed t o st at e t hat  Just i ce MI CHAEL J.  

GABLEMAN j oi ns t hi s concur r ence.  
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