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State of Wsconsin,
Pl ai nti f f - Respondent, FI LED

Ve FEB 28, 2012

Basil E. Ryan, Jr.,
A. John Voel ker
L Acting Cerk of Supreme
Def endant - Appel | ant - Petiti oner. Court

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

M1 ANN WALSH BRADLEY, J. Defendant Basil E. Ryan, Jr.
seeks review of a published decision of the court of appeals
affirmng orders of the circuit court.® This is a forfeiture
action in which the State alleged that Ryan unlawfully placed

and mai ntai ned a sunken barge on the bed of the Menononee River

! See State v. Ryan, 2011 W App 21, 331 Ws. 2d 491, 796
N.W2d 23 (affirmng orders of the circuit court for MIwaukee
County, Christopher R Foley, Judge, and Thomas R Cooper,
Judge).
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in violation of Ws. Stat. ch. 30 (2009-10).2 The circuit court
concluded that the doctrine of judicial estoppel precluded Ryan
from asserting that he did not own the barge, and it granted
summary judgnent in favor of the State.

12 The State contends that the elenments of judicial
estoppel are satisfied and the circuit court properly applied
the doctrine to prevent Ryan from disclaimng owership of the
barge. Additionally, it argues that under the circunstances of
this forfeiture action, summary judgnent was permtted because
the State commenced the action with a conplaint and summons and
Ryan filed a witten answer in lieu of appearing in court and
entering a not guilty plea.

13 W conclude that two essential elenents of the
doctrine of judicial estoppel are not satisfied. The docunents
produced by the State do not denonstrate that Ryan took a
position in the wit proceedings that is "clearly inconsistent”
with Ryan's current position. Further, they do not denonstrate
that Ryan "convinced the first court" that he or his corporate
entities owned the barge. Accordingly, we conclude that the
circuit court erroneously invoked the doctrine of judicial
est oppel .

14 We further conclude that summary judgnent s not
permtted in forfeiture actions for violations of Ws. Stat. ch

30. The rel evant procedural statutes cannot be reconciled with

2 All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.
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the summary judgnent procedure. Al though the parties agreed to
the filing of a witten answer in |ieu of an appearance, such an
agreenent cannot provide the basis to inpose upon the statutory
schene a summary judgnment procedure that does not otherw se
exi st .

15 Accordingly, we reverse the court of appeals and
remand to the circuit court for further proceedi ngs consi stent
wi th this opinion. Even if sunmmary judgnent were available, it
woul d not have been appropriate here because there are genuine
i ssues of material fact.

I

16 This forfeiture action began on February 4, 2008, when
the State served Basil E Ryan, Jr., wth a sumons and
conplaint alleging that he violated state statutes prohibiting
the obstruction of navigable waters. However, the facts
necessary for a full wunderstanding of this case began well
before Ryan's all eged viol ation.

17 Ryan is associated with a nunber of related entities
that conducted business at 260 North 12th Street in M| waukee
W sconsin. The property, which abutted the Menononee River, was
owned by 260 North 12th Street, LLC Anot her of the entities,
B.E. Ryan Enterprises, Inc. (Ryan Enterprises), received fees
for storing upwards of 400 vehicles on the property.

18 In addition to storing vehicles, Ryan Enterprises also
stored a barge, which floated on the Menononee River and was
nmoored to a concrete wall. It is this barge that is the subject

of the forfeiture action.
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19 In March of 2005, the Departnent of Transportation
(DOT) exercised its emnent donmain authority to take the 260
North 12th Street property. During the emnent domain
proceedi ngs, Ryan's then-attorney, Alan Marcuvitz, submtted a
form to the DOT entitled "Relocation Business Questionnaire"
(hereinafter, the relocation form).® It appears that the purpose
of the relocation form was to identify property eligible for
rel ocation assistance under Ws. Admn. Code 8§ COW 202.52(1).
The conpleted relocation formindicated that "Basil E Ryan, Jr.
d/b/a/ Ryan Marina"? provided "storage of barge and boats" and
that "currently, single barge is stored by owner (Ryan)."

10 Ryan and his businesses were given 90 days to vacate
the property, but they failed to do so by the specified date.
Accordingly, the DOT filed a petition for a Wit of Assistance
requesting that the <circuit <court assist it in obtaining
possession of the property (hereinafter, the wit proceeding).
The circuit court of MIwaukee County, Judge Foley presiding,
conducted a two-day hearing. It does not appear that the
ownership of the barge was specifically litigated during that
heari ng.

11 Utimately, the circuit court issued an Order for Wit

of Assistance, dated July 19, 2005. It provided, in part: "IT

3 Ryan now clainms that it was his forner attorney who filled
out the relocation form and that Ryan never saw it until the
State introduced it as evidence in this forfeiture action.

“ In an affidavit filed in this case, Ryan averred that

"Ryan Marina" was a trade nanme used by Ryan Enterprises.

4
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S FURTHER ORDERED, that all Respondents wll renove all of
their personal property, including the barge, and wll vacate
the premses located at 260 North 12th Street, M| waukee,
W sconsin" on or before August 1, 2005.

12 Ryan and his businesses vacated the property wthout
removing the barge. The barge remained secured to the concrete
wall, and alnost a year later, it partially sank and becane
stuck in the river bed.

13 In COctober of 2006, the Departnent of Nat ur al
Resources (DNR) sent a notice of violation to Ryan. The notice
informed Ryan that, due to the sunken barge in the Menononee
Ri ver, the DNR had reason to believe that he was in violation of
vari ous statutes governing navigable waters.

14 In response to the notice of violation, Ryan's then-
attorney sent a letter to the DNR on Cctober 16, 2006 (the
Cct ober 2006 letter).® The letter alleged that Ryan was not
responsi ble and that the barge sank as a result of the DOTI's
negl i gence. It continued: "Wth full reservation of the rights
of the barge owner, we are nonetheless willing to address the
matter by floating and renoving the barge, thus elimnating the
problem while still leaving for resolution on another day, both
cost placenent and responsibility for damage experienced."”

115 Despite the assertions in the OCctober 2006 letter,

Ryan never renoved the barge. Accordingly, the State comrenced

® Ryan contends that he was never consulted about the
contents of the October 2006 letter.
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this forfeiture action alleging violations of Ws. Stat.
§§ 30.10(2) and 30.12(1)(a).®

116 The pr ocedur al statutes gover ni ng Chapt er 30
forfeitures set forth two options for commencing an action: by a
citation or by conplaint and sunmons. Ws. Stat. 8§ 23.52. I n
this case, the State opted to serve a conplaint and sunmons.
Under Ws. Stat. 8§ 23.55(2)(b), the sumbns nust contain a
"direction summoning and requiring the defendant to appear in a
specified court on a particular date . . . to answer the
acconpanyi ng conplaint." During oral argunment in this court,
the State explained that the parties had deviated from the
statutory procedures: "In this case, as in others that the
Departnent of Justice has brought, other Chapter 30 actions, the
parties agree that the defendant wll waive his or her
appearance and instead file an answer to the conplaint, and
that's what happened here.” Accordingly, Ryan filed a witten
answer asserting that he was not responsible for the barge

sinking and that any violation was caused by the DOI.

® Wsconsin Stat. § 30.10(2) provides: "Except as provided
under sub. (4)(c) and (d), all streans, sloughs, bayous and
marsh outlets, which are navigable in fact for any purpose
what soever, are declared navigable to the extent that no dam
bridge or other obstruction shall be made in or over the sane
Wi t hout the permi ssion of the state.”

W sconsin St at . 8§ 30.12(1)(a) provi des: "Unl ess an
individual or a general permt has been issued under this
section or authorization has been granted by the |egislature, no
person may do any of the followi ng: (a) Deposit any material or
pl ace any structure upon the bed of any navigable water where no
bul khead |i ne has been established."



No. 2009AP3075

17 Shortly thereafter, the State filed a notion for
summary j udgnent. As grounds, it asserted that "[t]he
undi sputed facts establish that Ryan owns the barge and has
mai nt ai ned an obstruction and structure in the form of the barge
on the bed of the Menononee River without a permt."

18 To show that Ryan undisputedly owned the barge, the
State relied on three docunents: the relocation form which
stated that "currently, single barge is stored by owner (Ryan)";
the Oder for Wit of Assistance, which required "that all
Respondents w || remove all of their personal property,
including the barge"; and the October 2006 letter, which stated
that "[with full reservation of the rights of the barge owner,
we are nonetheless willing to address the matter by floating and
removi ng the barge.

119 Ryan filed a nenorandum opposing the State's notion
for summary judgnent. In the attached affidavit, Ryan asserted
that the barge was actually owned by a man nanmed Richard
Schumacher. He averred that years before, Ryan Enterprises
permtted the barge to be docked at the property in exchange for
a storage fee. After a period of time, however, Schumacher
st opped paying the storage fees, and Ryan Enterprises naintained
possession of the barge and corresponding lien rights for the

unpaid fees. Ryan contended that Ryan Enterprises has
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mai ntai ned control, but not ownership, of the barge for
approximately fifteen years.’

120 In its reply, the State argued that even if Ryan did
not own the barge, he possessed and controlled it during the
rel evant tine period and thus was responsible for the violation.
The State contended that the true ownership of the barge was
immaterial to Ryan's liability under the statutes: "Ryan errs
when he states that a person mnust own the obstruction or
material. . . . [No] | anguage in the law inposes such a
requi renment. Rather, the liability attaches to the person
responsi ble for the obstruction or placement of the material."
Additionally, the State argued that the doctrine of judicial
estoppel prevented Ryan from claimng that he did not own the
bar ge.

21 The circuit court held a hearing on the State's notion
for sunmary judgnent. In a letter decision, it determ ned that
Ryan failed to present any evidence to support his assertion
that the barge sank as a result of the DOI's negligence. I t
further determned that "the doctrine of judicial estoppel
precludes Ryan from denying that he or a Ryan corporate entity
owned and controlled the barge at all pertinent tines."

22 In concluding that the elenments of judicial estoppel
were net, the circuit court relied on the three docunents

provi ded by the State:

" Additionally, Ryan averred that the DOT caused the barge
to sink by renoving the cables that connected the barge to tow
trucks.
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M. Ryan and his corporate concerns affirmatively
asserted ownership of the barge as personal property.

They did SO in t he Rel ocati on Busi ness
Questionnaire, . . .; they did so in M. Murcuvitz's
letter on behalf of M. Ryan and his concerns dated
Cctober 16, 2006 . . . ; and, nost inportantly, they

agreed to entry of an order which specifically
determ ned that the barge was the "personal property”
of Ryan or a Ryan concern.

23 The circuit court granted partial summary judgment.?
Shortly thereafter, the case was transferred to Judge Cooper,
who entered an order consistent with Judge Fol ey's deci sion.

124 Ryan filed a notion requesting reconsideration of the
court's decision to invoke judicial estoppel. Addi tionally, he
asserted that sunmary judgnent is not permtted in a forfeiture
action for violations of Ws. Stat. ch. 30. He asked the court

to set the matter for trial

25 The circuit court denied Ryan's notion. It concl uded:
"Now, I'mnot a big fan of summary judgnents, but | am persuaded
that the summary judgnent notion can l|lie in this type of

proceedi ng based upon the filing of a [sumnmbns and conplaint].

8 The circuit court reserved for another day questions about
whet her Ryan could be held personally liable for the forfeiture

under Ws. Stat. 8§ 30.292. Utimtely, after conducting a
hearing and reviewing the parties' affidavits, the circuit
court, Judge  Cooper presi di ng, concl uded that Ryan was
personally liable and granted summary judgnent in favor of the
St at e. Ryan did not appeal the court's determnation on
personal liability, and it is therefore not on review in this
court.
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And one of the reasons I'mdoing that is to keep this case going
on the sane track as the prior half of the case."®

26 Having established that Ryan was |iable wunder the
statutes, the court noved on to determne the appropriate
remedy. To that end, it held a three-day trial. Utimtely,
the court inposed forfeitures on Ryan in the anount of
$37,691.25 and required himto pay to renove the barge.

127 Ryan appeal ed. He argued that the doctrine of
judicial estoppel was inapplicable and that summary judgnent was
not permtted to resolve the forfeiture action.

28 The court of appeals affirnmed the judgnent of the
circuit court. It concluded that the elenents of judicial

estoppel had been satisfied. State v. Ryan, 2011 W App 21,

127, 331 Ws. 2d 491, 796 N.W2d 23. In addition, it determ ned
that the procedural aspects of Ws. Stat. ch. 30 forfeiture
actions, set forth in Ws. Stat. 88 23.50-23.85, are consistent
with summary judgnent nethodology, and therefore the circuit
court did not err in permtting the State to nove for summary

judgrment. 1d., 925.

® Judge Cooper expressed sone concern about the prior

deci sions nmade by the circuit court. However, he concluded: "I
don't see anything that raises to the level of requiring nme to
find that Judge Foley made error. . . . [Alrguably he did, nmaybe
he didn't, but it's not such that |I'm ready to step in and

i npose ny judgnment over his."

Ryan filed a petition for an interlocutory appeal but [|ater
wthdrew it. Additionally, Ryan nade a second, subsequent
notion for reconsideration, which was denied by the circuit
court.

10
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[

29 This case requires us to answer two questions. W nust
determ ne whether the doctrine of judicial estoppel prevents
Ryan from disclaimng ownership of the barge.® Additionally, we
must determne whether summary judgnent is permtted in a
forfeiture action for violations of Chapter 30.

130 Whether the elenments of the doctrine of judicial
est oppel are net is a question of |aw that we review
i ndependently of the determnations rendered by the circuit

court and the court of appeals. State v. VWiite, 2008 W App 96,

115, 312 Ws. 2d 799, 754 N W2d 214. If the elenents are net,
however, the decision to invoke the doctrine is left to the

di scretion of the circuit court. Sal veson v. Douglas County,

2001 W 100, 138, 245 Ws. 2d 497, 630 N. W2d 182.
131 Wiether summary judgnent is permtted in a forfeiture
action for violation of Chapter 30 is also a question of |aw,

whi ch we review independently of the determ nations rendered by

0 Although the circuit court determined that Ryan was
precluded from denying that "he or a Ryan corporate entity owned
and controlled the barge at all pertinent tines,"” the court's
anal ysis focused on Ryan's alleged assertion of ownership: "M.
Ryan and his corporate concerns affirmatively asserted ownership
of the barge as personal property.” See supra, 9121, 22
(enmphasi s added). Accordingly, we focus our analysis on whether
Ryan is judicially estopped from asserting that he owned the
bar ge.

e recogni ze that t he parties' argunment s on the
significance of ownership and control have evolved during the
course of this litigation. See supra, f20.

11
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the circuit court and the court of appeals. See State v.

Hyndman, 170 Ws. 2d 198, 205, 488 N.W2d 111 (Ct. App. 1992).
11
132 W begin by addressing the circuit court's application
of the equitable doctrine of judicial estoppel. Judi ci al
estoppel is intended "to protect against a Ilitigant playing
‘fast and loose with the courts' by asserting inconsistent

positions"” in different |egal proceedings. State v. Petty, 201

Ws. 2d 337, 347, 548 NW2d 817 (1996). "The doctrine
precludes a party from asserting a position in a |ega
proceeding and then subsequently asserting an inconsistent
position." Id. "[J]udicial estoppel is not directed to the
rel ati onship between the parties, but is intended to protect the
judiciary as an institution from the perversion of judicial
machi nery." 1d. at 346

133 For judicial estoppel to be available, three elenents
must be satisfied: (1) the later position nust be clearly
inconsistent with the earlier position; (2) the facts at issue
should be the same in both cases; and (3) the party to be
estopped nust have convinced the first court to adopt its
position. 1d. at 348.

1834 It is wundisputed that the facts from the wit
proceedi ng and the facts fromthis case are the sane. Thus, the
focus of our inquiry is whether Ryan's current position—that he
and his corporate entities do not own the barge—s "clearly
inconsistent” with the position he took in the wit proceedi ng,
and whether Ryan "convinced" the first court to adopt the

12
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position that he or one of his corporate entities owned the
barge when it issued the Order for a Wit of Assistance.

135 In concluding that Ryan was judicially estopped from
asserting that he and his corporate entities did not own the
barge, the «circuit <court relied on three docunents: the
relocation form the <circuit court's Oder for a Wit of
Assi stance; and the October 2006 letter from Ryan's fornmer
att or ney.

136 W& begin by observing that the October 2006 letter
lends no support to the <court's application of judicial
est oppel . That letter was sent to the DOl nore than a year
after the court issued the Oder for a Wit of Assistance.
Accordingly, it did not exist during the wit proceeding, and it
could not have played a role in the court's decision to order
Ryan to "renove all of [his] personal property, including the
barge.” The State concedes as much by stating that "the letter

al one cannot support a judicial estoppel deternination. "

1 There are two additional reasons that the October 2006

| etter does not support the circuit court's judicial estoppel
determ nati on. First, because it 1is anbiguous, it is not
"clearly inconsistent” with Ryan's current position that he and
his corporate entities do not own the barge. Al t hough Ryan's
former attorney nmade reference to "the rights of the barge
owner," he never naned the barge owner as Basil E Ryan, Jr.,
Ryan Enterprises, or 260 N 12th St, LLC Second, the letter
was a comunication between Ryan and the DNR rather than a
communi cation intended to "convince[] the first court" that Ryan
owned the barge. As we explain below, "judicial estoppel is not
directed to the relationship between the parties,”" but rather
"is intended to protect the judiciary as an institution[.]"
State v. Petty, 201 Ws. 2d 337, 346, 548 N.W2d 817 (1996).

13
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137 We turn to the remaining docunents, the relocation
formand the Order for a Wit of Assistance issued by the court.
The relocation form was allegedly conpleted by Ryan's forner
attorney and sent to the DOl during the emnent domain
pr oceedi ngs. The form indicated that Ryan's business provided
"storage of barge and boats" and that "currently, single barge
is stored by owner (Ryan)."

138 The position taken in the relocation form is not
"clearly inconsistent” with Ryan's current position that he does
not own the barge. The statenent that "currently, single barge
is stored by owner (Ryan)" is anbiguous. The word "owner" coul d
refer to the owner of the barge. Equally 1likely, however, is
that the word "owner" refers to the owner of the business (Ryan
Enterprises) or the owner of the real property (260 N 12th
Street). The later neanings are especially likely because the
relocation form was submtted during Ryan's negotiations wth
the DOT in an em nent domain proceedi ng, where the focus was on
the rights of the property owners and businesses using the
property.

139 Because it is not clear whether Ryan was referring to
the owner of the barge or the owner of the businesses and rea
property, his statenments in the relocation formare not "clearly
inconsistent” wth his current position that he and his
corporate entities do not own the barge. As the court of
appeal s has explained, "Judicial estoppel, after all, is an
equitable determnation and should be wused only when the

positions taken are clearly inconsistent."” Harrison v. Labor

14
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| ndust. Rev. Conmmin, 187 Ws. 2d 491, 497-98, 523 N W2d 138

(Ct. App. 1994) (enphasis in original).

140 In addition, even if we assunme that the relocation
form was an unanbi guous attenpt by Ryan to assert his ownership
of the barge, the relocation form fails to satisfy the third
el ement of judicial estoppel. It does not denonstrate that Ryan

"convinced the first court to adopt [his] position."

141 "[J]udicial est oppel IS not directed to t he
rel ati onship between the parties,” but rather "is intended to
protect the judiciary as an institution[.]" Petty, 201

Ws. 2d at 346. The relocation form was a conmuni cati on between
Ryan and the DOTI which predated the wit proceedings. By
submtting the relocation form to the DOI, Ryan was not
attenpting to "convince[] the first court"” that he owned the
barge. For that reason, we reject the State's argunent that the

rel ocation formwas "akin to [a] judicial adnission."?'?

2 1'n support of its argunent that the relocation formis

"akin to a judicial admssion,” the State cites to Gty of
Wsconsin Dells v. Dells Fireworks, Inc., 197 Ws. 2d 1, 539
N.W2d 916 (C. App. 1995). In that case, a party nmade a
“clear, deliberate and unequivocal statenent of fact"” while
testifying during an evidentiary hearing. |d. at 17. The court
of appeals determned that the party's testinony was "a judici al
adm ssion." 1d.

The testinony at issue in Dells Fireworks is not conparable
to the statenents made in the relocation form because the
testinmony in Dells Fireworks was made in court and to the court.
By contrast, the statenents in the relocation form were nade
prior to the wit proceeding and were directed to the opposing

party.

15
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42 Once the relocation form is discounted, there is no
evi dence that Ryan took any position during the wit proceeding
regarding the ownership of the barge. To invoke the doctrine of
judicial estoppel, the circuit court relied on the Oder for
Wit of Assistance, which required "that all Respondents wll
remove all of their personal property, including the barge."
However, the Oder for Wit of Assistance is a final docunent
signed by the court, not a position taken by a litigant during
the court proceedings. Because it does not represent a position
advanced by Ryan, it is not "clearly inconsistent™ with his
current position that he and his corporate entitles do not own
t he barge.

43 Further, because the wit is not a position advanced
by Ryan, it <cannot be said that the Oder for a Wit of
Assi stance evinces Ryan's attenpt to "convince[] the first
court" that he or his corporate entities owed the barge. There
is no evidence that the ownership of the barge was even at issue
during the proceedings before the circuit court. In response to
Ryan's appeal in the wit proceeding, the DOl acknow edged t hat
"the ownership of the barge was not an adjudicated fact
deserving of any preclusive effect.”

44 For the reasons set forth above, we conclude that two
essential elenents of the doctrine of judicial estoppel are not
satisfied. The COctober 2006 letter, the relocation form and
the Order for Wit of Assistance do not denonstrate that Ryan
took a position in the wit proceedings that is "clearly
inconsistent” with Ryan's current position. Further, they do

16
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not denonstrate that Ryan "convinced the first court” that he or
his corporate entities owned the barge. Accordingly, we
conclude that the circuit court erroneously invoked the doctrine
of judicial estoppel.
|V

145 We turn to the question of whether summary judgnent is
permtted in an action seeking forfeitures for violations of
Ws. Stat. ch. 30. As discussed in greater detail below, the
procedure for prosecuting Chapter 30 enforcenent actions is set
forth in Ws. Stat. ch. 23.

146 We acknowl edge that in prior opinions of this court,
forfeiture actions have been resolved by summary judgnment. See,

e.g., State v. Kelley, 2001 W 84, 244 Ws. 2d 777, 629

N. W 2d 601. Like this case, Kelley involved a forfeiture action
for an alleged violation of Ws. Stat. ch. 30. 1d., f21. After
the circuit court suggested and the parties agreed that "the
| egal issues mght be resolved on sunmary judgnent and
stipulated facts,” the circuit court granted summary judgnent in
favor of the State.®® 1d., 1117-18.

147 On review, this court did not address any concerns

about whet her the summary judgnent met hodol ogy was an

131t does not appear that the circuit court in Kelley was

strictly following the procedures set forth in Ws. Stat. ch.
23. Al though Chapter 23 does not permt discovery, see WSs.
St at . 8§ 23.73 ("Neither party is entitled to  pretrial
discovery . . . ."), the Kelleys' notion for summary judgnment
was supported in part by answers to interrogatories. State v.
Kel l ey, 2001 W 84, 117, 244 Ws. 2d 777, 629 N. W 2d 601.

17
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appropriate procedure. However, our silence on this subject is
unsur pri si ng.

148 The legal questions raised in Kelley were unrelated to
the procedures that are permtted in forfeiture actions, and
this court's opinion did not even cite to Ws. Stat. ch. 23, the
rel evant procedural statute. I nstead, the "conplex question”
before the court was purely substantive. Because the
procedures used by the circuit court were not at issue in
Kel | ey, the availability of summary judgnment in such a
proceeding was not decided by this court. Li kewi se, ot her
forfeiture cases resolved on summary judgnent have not addressed
the question of whether summary judgnent is permtted in a Ws.
Stat. ch. 30 forfeiture action.?

149 We turn next to examning this question for the first

tine. Summary judgnent is a rule of civil procedure used to
"avoid trials where there is nothing to try." Hunter of
W sconsi n, I nc. V. Ham | t on, 101 Ws. 2d 460, 470, 304
N.W2d 752 (1981). In cases where summary judgnment is

14 gpecifically, the legal question was whether one may be
prosecuted under Ws. Stat. 8 30.12(1)(a) for failure "to obtain

a permt before depositing fill on Jland subnerged below
navi gabl e water regardless of whether the land is above or bel ow
the ordinary high water mark." 1d., 143.

15 See (neida County v. Converse, 180 Ws. 2d 120, 508
N.W2d 416 (1993) (reversing a grant of summary judgnent in a
Chapter 30 forfeiture action w thout determ ning whether sunmmary
judgment was permtted); State v. Land Concepts, Ltd., 177
Ws. 2d 24, 501 NNW2d 817 (C. App. 1993) (affirmng a grant of
summary judgnment in a Chapter 30 forfeiture action wthout
determ ni ng whet her summary judgnent was permtted).

18
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permtted, it may be granted if the pleadings, together wth any
affidavits, show that there is no genuine issue of material fact
and the noving party is entitled to a judgnent as a matter of
law. Ws. Stat. § 802.08(2).

50 Summary judgnent is permtted "in circuit courts of
this state in al | civil actions and speci al
proceedings . . . except where different procedure is prescribed
by statute or rule.” Ws. Stat. § 801.01(2). However, "nere
silence regarding a rule of civil procedure does not
automatically nean that the procedure is permtted.” State v.
Schneck, 2002 W App 239, 914, 257 Ws. 2d 704, 652 N W2d 434.
"[T]he test for the application of the civil rules of procedure
is not only whether the statutes governing the instant
proceeding are silent on the matter or otherwse set out a
different procedure, but also whether the instant proceedi ng can
be reconciled with the rules of civil procedure.” 1d., 17.

151 The Schneck court evaluated whether summary judgnent
was permtted in a traffic forfeiture action under Ws. Stat.
ch. 345. Al though Chapter 345 did not expressly provide that
summary judgnent was wunavailable, the court concluded that "a
W s. St at . ch. 345 forfeiture prosecution could not be
reconciled with the summary judgnment procedure set out in Ws.
Stat. § 802.08." 1d., 17.

152 In reaching this conclusion, the court conpared the
summary judgnment nethodology with the pleading procedures set
forth in Chapter 345. Under the established summary judgnent
met hodol ogy, a circuit court begins by exam ning the conplaint
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to determne whether it states a claim and then turns to the
answer to determ ne whether it joins a material issue of fact or
I aw. The Schneck court noted that the ordinary rules of civil
procedure are well adapted to suit this nethodol ogy. They
require a sumons and conplaint, and the summons nust "direct][]
the defendant . . . to serve upon plaintiff's attorney . . . an
answer" that asserts "every defense in law or fact." Id., 19
(citing Ws. Stat. 88 801.09, 802.06).

53 By contrast, the Schneck court determned that "there
is nothing in ch. 345 that requires or contenplates the kind of
responsive pleading”" that would enable the circuit court to
"perform even the rudinentary initial steps of summary judgnent
nmet hodol ogy. " Id., 110. Rat her, Chapter 345 requires the
defendant to respond by pleading guilty, no contest, or not
guilty. Ws. Stat. 8§ 345.40. That sort of response is "not the
equi val ent of an answer in a conventional civil action" and does
not "enable a trial court to determine if a material issue of
fact or | aw has been joined."” Schneck, 257 Ws. 2d 704, f{10.

154 As Schneck illustrates, it is inportant to closely
exam ne the relevant procedural statutes to see if they "can be
reconciled with" the summary judgnent procedure. W sconsin
Stat. ch. 23 sets forth a series of unique and detailed
procedures for prosecuting violations of the navigable waters

st at ut es. ©

8 Wsconsin Stat. § 23.50(1) provides: "The procedure in
ss. 23.50 to 23.85 applies to all action in circuit court to
recover forfeitures . . . for violations of" Chapter 30.
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155 Chapter 23 provides the State with two options for
comrencing an action: (1) an enforcing officer nmay comrence the
action by issuing a citation; or (2) a district attorney may
comence the action by filing a conplaint and summons. W' s.
Stat. § 23.52; Ws. Stat. § 23.62; Ws. Stat. 8§ 23.65.

156 If the action is commenced by citation, the citation
must contain the requirenents set forth in Ws. Stat. § 23.54
Among other requirenents, the citation shall provide a "date
time and place for the court appearance, and a notice to
appear."” Ws. Stat. § 23.54(3)(f)."

157 If the State opts instead to comence the forfeiture
action by conplaint and sumons, "[i]t nust appear on the face
of the conplaint that there is probable cause to believe that a
violation has been commtted and that the defendant has
commtted it." Ws. Stat. 8§ 23.55(1). The sumons nust contain
a "direction sumoning and requiring the defendant to appear in
a specified court on a particular date . . . to answer the
acconpanyi ng conplaint.” Ws. Stat. 8 23.55(2)(b).

158 Regardless of whether the action is comenced by

citation or by conplaint and sumons, the citation or conplaint

7 The defendant has the option of paying a deposit and
stipulation in lieu of a court appearance, unless the court
decides to sumon the defendant rather than accept the paynent.
Ws. Stat. 8 23.54(3)(g) and (j). If the defendant makes a
deposit and signs a stipulation, the defendant will be deened to
have tendered a plea of no contest and submtted to a
forfeiture. Ws. Stat. 8§ 23.54(3)(j). | f the defendant does
not nake a deposit and fails to appear in court, the court may
i ssue a sumons or an arrest warrant. Ws. Stat. 8§ 23.54(3) (k).
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may serve as the initial pleading. Ws. Stat. § 23.68. If the
def endant appears, "the defendant shall be inforned that he or
she is entitled to a jury trial and then asked whether he or she
W shes to plead.” Ws. Stat. 8 23.70(1). A defendant may pl ead
guilty, not guilty, or no contest. Ws. Stat. 8§ 23.70(1).

159 If the defendant pleads not gquilty, "the court shall
set a date for trial" unless both parties agree that the case
may be tried "forthwith" and wthout a jury. Ws. Stat.
8§ 23.72; Ws. Stat. 8§ 23.71. "Any notion which is capable of
determnation without the trial of the general issue shall be
made before trial." Ws. Stat. 8§ 23.69. "Neither party is
entitled to pretrial discovery[.]" Ws. Stat. 8§ 23.73.

160 The phrase "sunmmary judgnment” does not appear anywhere
in Chapter 23. Neverthel ess, the State argues that the plain
| anguage of Ws. Stat. 8§ 23.69 expressly permts sunmary
j udgment .

61 Wsconsin Stat. 8§ 23.69 provides that "[a]ny notion
which is capable of determnation without the trial of the
general issue shall be made before trial." Although it is true
that summary judgnent is, by definition, a "notion which is
capable of determ nation without the trial,"” it does not follow
that Ws. Stat. 8 23.69 expressly permts notions for summary
j udgnent .

62 In addition to sunmary judgnent, there are nmany types
of nmotions that could be "capable of determ nation wthout the
trial of the general issue,” such as notions dealing with issues
of statutory interpretation, notions dealing with issues of
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constitutional interpretation, nmotions to dismss for [|ack of
jurisdiction, and notions in |imne to resolve evidentiary
issues. As we construe it, the inport of Ws. Stat. 8§ 23.69 is
to dictate when certain notions "capable of determ nation
without the trial" should be made. However, Ws. Stat. 8 23.69
does not differentiate between the various types of pre-tria
not i ons. It rmakes no assessnment regarding which of al
conceivable pre-trial notions are permtted in the first
i nst ance.

163 We conclude that the plain |anguage of Ws. Stat.
§ 23.69 does not expressly perm t sunmmary j udgment .
Accordingly, as in Schneck, the question is whether "the instant
proceeding can be reconciled wth" the summary |udgnent
procedure. 257 Ws. 2d 704, f17.

164 The State appears to concede that summary judgnent is
i nappropriate when the action is comenced with a citation and
followed by the defendant's plea. Like in Schneck, "a trial
court cannot perform even the rudinentary initial steps of
summary | udgnment nethodol ogy because the responses contenpl ated
by these statutes are not the equivalent of an answer in a
conventional civil action.™ 1d., 110. Nevertheless, the State
argues that the sunmmary judgnent procedure is "consistent wth
the conplaint and answer form of action allowed by Ws. Stat.
§ 23.55 and followed in this case."

165 The procedure set forth in Ws. Stat. 8 23.55 is not a
"conpl aint and answer" procedure, but rather, a conplaint and
sumons procedur e. Wsconsin Stat. § 23.55 provides that the
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summons shall "requir[e] the defendant to appear in a specified
court on a particular date . . . to answer the acconpanying
conplaint.” Upon the appearance, the defendant is asked if he

or she w shes to plead. Ws. Stat. 8§ 23.70(1). According to
Ws. Stat. § 23.72, "[i]f the defendant pleads not gquilty the
court shall set a date for trial or advise the defendant that he
or she will be notified of the date set for trial."

166 The State appears to acknowl edge that this statute
does not require a defendant to file a witten answer asserting
"every defense in law or fact," as Ryan did in this case.' See
Schneck, 257 Ws. 2d 704, 99 (citing Ws. Stat. 8§ 802.06).
However, the State contends that in cases like this, where the
defendant in fact does file a witten answer, the circuit court
can determne whether issue is joined, whether there are
mat eri al factual disputes, and whether one party is entitled to

summary judgnent as a nmatter of |aw

18 The court of appeals erroneously concluded that a sunmons
i ssued under Ws. Stat. 8§ 23.55 "directs the defendant to answer
the conplaint.” State v. Ryan, 2011 W App 21, 122, 331
Ws. 2d 491, 796 NW2d 23. It continued: "Thus, in an instance
where a plaintiff initiates a claimvia a conplaint and sumons
pursuant to 88 23.52 and 23.55, the trial court would be able
not only to examne the conplaint to determ ne whether it states
a claim but would also be able to evaluate the defendant's
answer—written or otherwise—to determne whether it joins an
i ssue of material fact." |d.

There is nothing in the statutes that prescribe the form
and requirenents of the defendant's "answer." It appears that
the only "answer" contenplated by Chapter 23 is a plea of
guilty, not guilty, or no contest. Ws. Stat. 8§ 23.70.
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167 Here, the parties agreed to the filing of a witten
answer in lieu of an appearance. Wile such an agreenent nay be
a reasonable practice under the circunstance, the agreenent to
file a witten answer in lieu of an appearance cannot provide
the basis to inpose upon the statutory schenme a summary judgnent
procedure that does not otherw se exist. It may be true that,
due to the vagaries of how this case actually proceeded in the
circuit court, the State's sumons and conplaint, conbined with
Ryan's witten answer and the submtted affidavits, would be
sufficient for the circuit court to conduct the established
summary judgnent nethodol ogy. In many cases, however, sunmary
j udgnment et hodol ogy could not be enployed, either because the
action was comenced wth a citation, or because the defendant
appeared in court and entered a plea without filing a witten
answer .

68 Qur conclusion that summary judgnent is not permtted
is buttressed by the desire for consistency and predictability.

See Lord v. Hubbell, Inc., 210 Ws. 2d 150, 169, 563 N W2d 913

(Ct. App. 1997).'® The statutes contenplate that a defendant
will respond to a citation or a conplaint and sunmmons by
entering a plea. It is undesirable to require courts to nmake ad

hoc determnations regarding the permssibility of summary

9 See also Heath v. Zellner, 35 Ws. 2d 578, 596, 151
N. W2d 664 (1967) (discussing the inportance of predictability
in the context of choice of |aw decisions); Johnson Controls,

Inc. v. Enployers Ins. of Wausau, 2003 W 108, 264 Ws. 2d 60,
665 N.W2d 257 (discussing the inportance of predictability and
consi stency as a basis for stare decisis).
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judgnment based on how the parties choose to proceed in a
speci fic case. ?°

169 We conclude that summary judgnent is not permtted in
forfeiture actions for violations of Ws. Stat. ch. 30. The
relevant procedural statutes cannot be reconciled wth the
summary judgnent procedure. Al t hough the parties agreed to the
filing of a witten answer in lieu of an appearance, such an
agreenent cannot provide the basis to inpose upon the statutory
schene a summary judgnent procedure that does not otherw se
exi st.?

\Y

170 In sum we conclude that two essential elenents of the

doctrine of judicial estoppel are not satisfied. The docunents

produced by the State do not denonstrate that Ryan took a

20 \Were we to conclude that the sunmmary judgnment procedure
is permtted on a case-by-case basis, circuit courts would be
called upon to make ad hoc determ nations about the suitability
of any witten response. For exanple, the court mght be asked
to decide whether a defendant's witten not-guilty plea provided
the court with sufficient information to perform the summary

j udgnment net hodol ogy. See concurrence, 982. The resulting
procedural uncertainty would be problematic because it would
deprive parties in forfeiture actions of any settl ed

expect ati ons about how their cases coul d be di sposed.

If the legislature concludes that sunmary judgnent s
avai | abl e under specific circunstances, it can anend the statute
and provide specific guidance for litigants and courts.

2L Qur conclusion that summary judgnent is not permtted
alleviates the need to address Ryan's argunent that the
unavail ability of discovery |ikew se precludes sumary judgnent.
For the sanme reason, there is no occasion to address Ryan's
argunents about the scope and neaning of Ws. Adm n. Code § COW
202.52(1) (d).
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position in the wit proceedings that is "clearly inconsistent”
with Ryan's current position. Further, they do not denonstrate
that Ryan "convinced the first court"” that he or his corporate
entities owned the barge. Accordi ngly, we conclude that the
circuit court erroneously invoked the doctrine of judicial
est oppel .

172 W further conclude that sumary judgnent 1is not
permtted in forfeiture actions for violations of Ws. Stat. ch
30. The rel evant procedural statutes cannot be reconciled with
the summary judgnent procedure. Al though the parties agreed to
the filing of a witten answer in |ieu of an appearance, such an
agreenent cannot provide the basis to inpose upon the statutory
schene a summary judgnment procedure that does not otherw se
exi st .

172 Accordingly, we reverse the court of appeals and
remand to the circuit court for further proceedi ngs consi stent
wi th this opinion. Even if sunmary judgnent were available, it
woul d not have been appropriate here because there are genuine
i ssues of material fact.

By the Court.—Fhe decision of the court of appeals is
reversed, and the cause is remanded to the circuit court.

173 DAVID T. PROSSER, J., did not participate.
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174 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). I
concur with the majority's mandate to reverse the decision of
the court of appeals and remand the cause to the circuit court
for further proceedings. | agree with the nmpjority that the
circuit court erred by concluding that Ryan was judicially
estopped from disclaimng ownership of the barge. See majority
op., 13. However, | do not agree with the majority's concl usion
that summary judgnent is never permtted in forfeiture actions
for alleged violations of Ws. Stat. ch. 30. See id., Y4. Mich

like the court of appeals determned in this case, see State v.

Ryan, 2011 W App 21, 125, 331 Ws. 2d 491, 796 N wW2d 23, |
conclude that summary judgnment is permtted in chapter 30
forfeiture actions such as this one, in which the action is
commenced by a conplaint and summobns and the defendant appears
by filing an answer to the conplaint. At the same tine, unlike
the court of appeals, see id., 129, | conclude that, in this
case, the circuit court inproperly granted summary judgnment to
the State because Ryan set forth sufficient evidence to raise a
genuine issue of mterial fact concerning ownership of the
barge. Accordingly, albeit on different grounds, | concur wth
the majority's mandate to reverse the decision of the court of
appeals and remand the cause to the circuit court for further
pr oceedi ngs.

175 Pursuant to Ws. Stat. § 802.08(2), summary judgnment
"shall be rendered if the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the

affidavits, if any, show that there is no genuine issue as to



No. 2009AP3075. akz

any material fact and that the noving party is entitled to a
judgment as a matter of law." Qur summary judgnent nmethodol ogy

is often-stated and wel |l -under st ood. In State v. Schneck, 2002

W App 239, 98, 257 Ws. 2d 704, 652 N W2d 434, the court of

appeal s succinctly expl ai ned the methodol ogy as foll ows:

W first exam ne the conplaint to determ ne whether it
states a claimand then review the answer to determ ne
whether it joins a material i1issue of fact or |aw | f
we conclude that the ~conplaint and answer are
sufficient to join issue, we examne the noving
party's affidavits to determ ne whether they establish
a prima facie case for sumary judgnent. I f they do
we J|ook to the opposing party's affidavits to
determne whether there are any material facts in
di spute that entitle the opposing party to a trial.

See also Gans v. Boss, 97 Ws. 2d 332, 338, 294 N W2d 473
(1980).

176 As the mmjority acknow edges, see mmjority op., 950,

W s. St at . 8§ 801.01(2) directs that summary judgnent is

permtted, wth limted exception, "in circuit courts of this
state in all <civil actions and special proceedings .

(Enphasi s added.) The sole exception is when a "different
procedure is prescribed by statute or rule.” Id. Section

801.01(2) further requires that we construe the statutes
governing summary judgnent in a manner that "secure[s] the just,
speedy and inexpensive determnation of every action and
proceedi ng. "

77 There is no question that a forfeiture action for an
alleged violation of Ws. Stat. ch. 30 is a civil action. See
Ws. Stat. 8§ 30.03(3). Consequently, we nust presune that

summary judgnment is permtted in such actions unless a
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"different procedure is prescribed by statute or rule.” Ws.
Stat. § 801.01(2).

178 1n Schneck, 257 Ws. 2d 704, 97, the court of appeals
articulated the test for determning whether a statute or rule
prescribes a "different procedure”™ than the summary judgnent
procedure set forth in Ws. Stat. 8§ 802.08: "[T]he test for the
application of the civil rules of procedure is not only whether
the statutes governing the instant proceeding are silent on the
matter or otherwise set out a different procedure, but also
whet her the instant proceeding can be reconciled with the rules
of civil procedure.” Accordingly, in this case, we nust look to
the statutes governing forfeiture actions for alleged violations
of Ws. Stat. ch. 30 to determne (a) whether they are silent on
summary judgnment procedure or otherwise prescribe a different
procedure than that set forth in Ws. Stat. § 802.08 and (b)
whet her they can be reconciled with the procedure set forth in
§ 802. 08.

179 The procedure to recover forfeitures inposed under
Ws. Stat. ch. 30 is set forth in Ws. Stat. 88 23.50 to 23.85
See Ws. Stat. § 23.50(1). At the outset, | note that 8§ 23.50
to 23.85 are not silent on sunmary judgnent procedure. To the
contrary, Ws. Stat. 8 23.69 expressly contenplates, wthout
exception, the filing of "[a]lny notion which is capable of
determination wthout the trial of the general i ssue. "
(Enmphasi s added.) As the majority concedes, "sumary judgnent

is, by definition, a '"notion which is capable of determ nation
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wi thout the trial . . . ."" Mpjority op., 161 (quoting
8§ 23.69).

80 The question then beconmes whether we can reconcile the
procedures set forth in Ws. Stat. 88 23.50 to 23.85 with the
sumary judgnment procedure set forth in 8§ 802.08. The mgjority
is quick to say no. Mjority op., 169. | disagree.

181 A forfeiture action under Ws. Stat. ch. 23 nmay be
commenced either by citation or by a conplaint and sumns.
Ws. Stat. § 23.52. | agree with the mpjority that summary
judgment is not permtted when the action is comenced by

citation. Mijority op., 964; see also Schneck, 257 Ws. 2d 704,

110. However, | am not persuaded that summary judgnment is never
permtted in cases such as this one, in which the action is
commenced by a conplaint and summobns and the defendant appears
by filing an answer to the conpl aint.

82 The nmmjority concludes that summary judgnent is never
permtted in forfeiture actions for alleged violations of Ws.
Stat. ch. 30 because the procedures set forth in Ws. Stat.
88 23.50 to 23.85 do not require a defendant to file a witten
answer to the conplaint. See mgjority op., 165-67. At the same
time, the mpjority appears to acknow edge that 88 23.50 to 23.85
do not preclude a defendant fromfiling a witten answer to the
conpl ai nt. Wsconsin Stat. 8§ 23.55(2)(b) directs that the
sutmons  "shal | contain . . . [4&] direction summning and
requiring the defendant to appear in a specified court on a
particular date not |ess than 10 days follow ng service of the

sutmons to answer the acconpanying conplaint.” To be sure,

4
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§ 23.55(2)(b) anticipates that the defendant wll appear in
person, in a specified court on a particular date, to answer the
conpl ai nt. However, Wws. Stat. 88 23.70 and 23.75 inform us
that the legislature at |east contenplated that a defendant may
not always appear in person to answer the conplaint. Wsconsin
Stat. 8§ 23.70(1) provides, in relevant part, that the defendant
must be informed that he or she is entitled to a jury trial and
must be asked whether he or she wishes to plead "[i]f the
def endant appears in response to a citation or a
sutmons . . . " (Enmphasi s added.) More to the point, Ws.
Stat. 8§ 23.75(4) expressly states that a defendant may enter a
not guilty plea by letter: "If a citation or sumons is issued
to a defendant and he or she is unable to appear in court on the
day specified, the defendant may enter a plea of not guilty by
mailing to the judge at the address indicated on the citation or
sutmmons a letter stating such plea.”™ Read together, Ws. Stat.
88 23.55(2)(b), 23.70(1), and 23.75(4) certainly do not preclude
a defendant from filing a witten answer to the conplaint and
may even suggest it.

83 This court's duty is not to conb through Ws. Stat.
88 23.50 to 23.85 to search for a procedure that is inconsistent
with the summary judgnment procedure set forth in Ws. Stat.
§ 802. 08. In fact, our duty is nearly the opposite: beginning
with the rule that sunmary judgnment is generally permtted "in
circuit courts of this state in all civil actions," Ws. Stat

§ 801.01(2) (enphasis added), we nmnust determ ne whether the
procedure set forth in Ws. Stat. 88§ 23.50 to 23.85 can be
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reconciled with the summary judgnment procedure set forth in Ws.
Stat. § 802.08. Based upon the statutes' plain |anguage, |
conclude that Ws. Stat. 88 23.50 to 23.85 can be reconciled
with the summary judgnment procedure set forth in Ws. Stat.
§ 802.08 in cases such as this one, in which the action is
commenced by a conplaint and summobns and the defendant appears
by filing an answer to the conplaint. Such a concl usion
pronotes efficiency in our circuit courts, see Ws. Stat.
§ 801.01(2), and provides the State and defendants alike the
means to "avoid trials where there is nothing to try," Rollins

Burdi ck Hunter of Ws., Inc. v. Hamlton, 101 Ws. 2d 460, 470,

304 N.W2d 752 (1981).

184 lronically, it is "the desire for consistency and
predictability" that drives the nmgjority's conclusion that
summary judgnment is never permtted in forfeiture actions for
all eged violations of Ws. Stat. ch. 30. See majority op., Y68.
In the sanme breath, however, the mpjority cites to at |east
three published decisions in which this court and the court of
appeals applied the summary judgnent nethodology to forfeiture
actions under chapter 30. See id., 948 & n.15 (citing State v.
Kelley, 2001 W 84, 244 Ws. 2d 777, 629 N W2d 601; Oneida
Cnty. v. Converse, 180 Ws. 2d 120, 508 N.W2d 416 (1993); State

v. Land Concepts, Ltd., 177 Ws. 2d 24, 501 N.W2d 817 (C. App.

1993)). One can only inmagine how routinely the circuit courts
in this state consider sunmmary judgnment notions in forfeiture
actions under chapter 30, particularly when we have endorsed the

practice ourselves. Yet, fromthis day forward, in the nane of
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consistency and predictability, <circuit courts are no |onger
permtted to consider summary judgnment notions in forfeiture
actions under chapter 30—er any other chapter enunerated in
Ws. Stat. § 23.50(1) and subject to the procedures in Ws.
Stat. 88 23.50 to 23.85. The rationale of the majority's far-
reachi ng hol di ng sinply escapes ne.

185 Still, | concur with the magjority's nmandate to reverse
t he decision of the court of appeals and remand the cause to the
circuit court for further proceedings. While | conclude that
sumary judgnment was permitted in this case, | disagree with the

court of appeals’ conclusion that the circuit court properly

granted sumary judgnment to the State. See Ryan, 331
Ws. 2d 491, 129. Rat her, | conclude that Ryan's opposing
affidavit, in which he averred that the barge was owned by

Ri chard Schumacher, was sufficient to raise a genuine issue of
mat erial fact concerning ownership of the barge. Accordi ngly,
albeit on different grounds, | concur wth the majority's
mandate to reverse the decision of the court of appeals and
remand the cause to the circuit court for further proceedings.
86 For the foregoing reasons, | respectfully concur.
187 |1 am authorized to state that Justice M CHAEL J.

GABLEMAN j oi ns this concurrence.
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